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Johnson’s Reports, Chancery, 1 vol., 1858 — 1800 
Johnson and Ileniming’s Repoits, Chancery, 2 vols., 1859 — 1802 
Jurist Reports, 18 vols., 1837 — 1854 
Jurist ReiJorts, New Series, 12 vols., 1855 — 1807 

Kotze’s Reports of the Iligh Court of the Transvaal Province, 
1877 — 1881 ... ... ... ... ... ... ... 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1802 
Kay and Johnson’s Reports, C’hancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1900 (e.flr., [1901] 2 
I^. ll .) ... ... ... ... ... ... ... ... 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 
fol., 2 vols., 1540 — 1741 

Karnes, Remarkable Decisions, Court of Scission (Scotland), 
2 vols., 1710 — 1752 

Karnes, Select Decisions, Court of Session (Scotland), 1 vol., 
1752^ — 1708 ... ... ... ... ... ... ... 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 ... 

Keble’s Reports, fol., 3 vols., 1001 — 1077 
Keen’s Reports, Rolls Court, 2 vols., 1830 — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731 — 1734... ... ... 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1763—1759 ... 
Chancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753 — 1764 
New Brunswick Reports (Kerr) ... 


Ir. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind* 

Ind* 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

Ir* 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Eng. 


Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 


Eng. 


Scot. 

Scot. 

Scot* 

Eng. 

Eng. 

Eng. 

Eng* 

Eng* 

Eng* 

Eng* 

Eng. 

Can* 
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Eilkerran 

Kn. & Omb. 

••• ••• ••• 

I^T103C ••• ••• 

Konst. & W. Rat. App. 

Konst. Rat. App. 

L. & O. iemp. Plunk. ... 

L. &> O. iemp, Sugd. 

Xi. &> W clsb. ... ... 

L. C. &> M. Gaz. 

I^. (>. J. ... ... ... 

I^. C. Hj, j. ... ... 

Xj. C. It. ... ... ... 

Xj. G. It. ... ... 

Xj. j . ... ... 

Xi. J . Bey . ... ... 

Xj. J . Oy. c. ... ... 

Xi. J . 0. X^ • ... . . . 

Xj. j . ... . . . 

L. J. Eccl. 

X^. .1 . XiX. ... . . . 

L. J. XjX. Kq. ... ... 

L. .T. K. B. or Q. B. 

Xj. j. iNl . C. ... ... 

Xj. .1 . . C^. ... . . . 

Xi. tl . tl. ... ... 

Xj. .T.X. ... ... ... 

Xj. j . JP , JVX . ... . . . 

Ij. «T . P. 0. ... ... 

L. .T. X\ M. & A. 

X J. .To. ... ... ... 

Ij. Xj. R. ... ... ... 

Xj. M. & P. 

Ij. . ... ... ... 

Xj. R. a. & E. ... ... 

Ij. R. 0. 0. R. ... ... 

Xj. XT. X^. ... ... 

Ij. R. Eq. 

Xj. R. Exch. 

Xj. R. XX. Xj. ... ... 

Ij. R. Ind. App. 

L. XT. Xnd. App. Supp. 
Vol. 

Xj. Xt. Xr. ... ... 

L. R. P. & D. ... 

X J. XT. 1*^. C*/. ... ..I 

Xj. R. B. ... ... 

Ij. R. Q. B. ... 

L. R. Sc. & Div. 

Xj. ^X ^ . ... ... ... 

Xj. JTo. ... ... 

Xj. T. O. S* ... 

L. Th. 

Ijane ... ... ... 

Xja.t. ... ... ... 

Ijaws. Reg. Cas. 

Xjd. Baym. 


Xje. & Ca. 

Ijeach 

Ijoe 

Lee iemp . Hard. 


• • t 

• • • 
• • • 


• • • 

• •• 


Kilkerran’R Decisions, Court of Session (Scotland), fol., 1 vol., 
1738”~~1762 ... ... ... ... ... ... 

Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 
Knapp’s Reports, Privy Council, 3 vols., 1829 — 1830 ... 

XCnox s Reports ... ... ... ... ... ... ... 

Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 
It} 12 ... ... ... ... ... ... ... ... 

IXonstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

Lloyd and Goold’s Reports iemp. Plunkett, Chancery (Ireland), 

1 vol., 1834 1839 ... ... ... ... ... ... 

XJoyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1835 ... ... ... ... ... ... ... 

Ijloyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829~“1830 ... ... ... ... ... ... 

Ijocal Courts and Municipal Gazette 
Ijowcr Canada Jurist 
Xjower Canada Ijaw Journal 
Tjower Canada Reports 

Xjocal Government Reports, 1902 — (curmnt) 

Ijaw Journal, Admiralty, 1805 — 1875 
Ijaw Journal, Bankruptcy, 1832 — 1880 ... 

Ijaw Journal (County Court.s Repoi*ter), 1912 — (current) 

Law Journal, Common l*leas, 1831 — 1875 
Ijaw .Tounial, Chancery, 1831 — (current) 

Ijaw Journal, Ecclesiastical Cases, 1860 — 1875 ... 

Ijaw Journal, Exchequer, 18.31 — 1875 

Ijaw Journal, X^xchequer in Equity, 1835 — 1841 

Ijaw Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

Xjaw Journal, Magistrates’ Ca,ses, 1831 — 1890 ... 

Xjaw Journal, Notes of Cases, 1800 — 1892 (from 1893, see Ijaw 
J ournal ) ... ... ... ... ... ... ... ... 

Ijaw Journal, Old Series, 10 vols., 1822 — 1831 ... 

Ijaw Journal, IVobate, Divorce and Admiralty, 187.“) — (current) 
Law Journal, I’robate and Matrimonial Cases, 1858 — 1859, 

1 800 18/, J ... ... ... ... ... ... ... 

Ijaw Journal, Privy Council, 180.5— (curi'cnt) ... 

Xjaw Journal, l*robate. Matrimonial and Admiralty, 1800 —1805 
Ijaw Journal Newspaper, 1800 — (current) 

Xjeader Xjaw Rejwrts 

Ijowndes, Maxwell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 18.50—1851 
IjCgal News 

Ijaw R(‘ports, Admiralty and Ecclesiasticid Cases, 4 vols., 1805 
■ 18/0 ... ... ... ... ... ... ... ... 

Ijaw Reports, Ciwvn Casc.s l?e.s(‘rved, 2 vols., 180,5 — 1875 
Law Reports, Common Pleas, 10 vols., 180.5 — 1875 
Jjjiw Reports, Equity Ca.ses, 20 vols., 1805 — 1875 
Ijaw Reports, I^xchequer, 10 vols., 1805 — 1875... 

Ijaw Reports, XjUglisIi and Irish Appeals and IVerage Claims, 
House of Ijords, 7 vol.s., 1800 — 1875 
Ijaw Rej)orts, Indian Appeals, l*rivy Council, 1873 — (current) 
Ijaw Reports, India Appeals l*rivy Council, Supplementary 
Volume, 1872 — 1873 

Xjaw Reports (Irehind), Chancery and Common Xjaw, 32 vols., 
1877 — 1893 ... ... ... ... ... ... ... 

Tjaw Reports, Probate and Divorce, 3 a-oIs., 1805 — 1875 
Xjaw Reports, Privy Council, 0 vols., 1805 — 1875 
Ijaw Reports, Queen's Bench, 10 vols., 1805 — 187,5 
Quebec Rc)X)rts, Queen’s Bench ... 

Xjaw Reports, ScoUXi and Divorce Appeals, House of Ijords 

2 A'ols., 1800 — 1875 

Ijaw Times Reports, 1859 — (current) 

Ijaw Times Newspaper, 1813 — (curront) 

Ijaw Times Reports, Old Series, 31 vols., 1813 — 1860 ... 

IjO. Hlciixis ... ... ... ... ... ... ... ,., 

Ijane’s Reports, Exchequer, fol., 1 vol,, 1005 — 1011 
Xjatch’s Reports, XXing’s Bench, fol., 1 vol., 1025 — 1628 
Ijawson’s ITegistration Cases, 1895 — (curi'cnt) ... 
liOi'd Raymond’s Ro|K>rts, Iving’s Bench and Coumion Pleas, 

3 vols,, 1094 ' 1732 ,., ... ... •»• •.. ••• 

Xjeigh and Cave’s Crown Cases Reserved, I vol., 1861 — 1805 ... 
Jjeach’s Crown Cases, 2 vols., 1730 — 1814 

Sir G. Xjee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 
T. Jjee’s Cases iemp, Ilardwicke, King’s Bench, 1 vol., 1733 — 
1738 ,,, ,,, ••• ... 


XXlll 


Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 

Ir. 

Eng. 

( 'an. 
Can. 
Can. 

( 'an. 
ling. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Eng. 

Kng. 

Eng. 

Eng. 
Eng. 
Eng. 
ling. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

ling. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Repobts included in this Wobk and theib Abbreviations, 


Leg. Bep. 

Legge 

I^eoD. ... ... 

IjOV^ . ... ... 

Lew. C. C. 

IjO ... ... 

Lib. Ass. 
liUy 

... ... 

Lloyd, L. R. 

Lloyd, Pr. Cas. ... 
liOflt) ... ... 

Long. & T. 

Lords Journals ... 
Lud. E. C. 

Lumley, P. L. C’. 
IjUsb. ... ... 

LiUt^. ... ... 

Lut. Beg. Cas. ... 
X^ynd. ... ... 

^ 1 . ... ... 

M. &> S. ... 

M. & W. 

M. O. R. 

M. ]I. O. R. 

M. L. R. (Vol.) K. B. 

(Vol.) sV C. 
M. M. Cas. 

^lao. . 1 . ... 

Mac. & G. 

Mac. & H. 

M‘Cle. 

M‘ae. & Yo. ... 
Macfarlane 

Macl. & Rob. 

Macph. (Ct. of *Sc\ss.) 

]&Iac^. ... ... 

!^Iacr. ... ... 

Mad. 

Madd. 

Madd. & G. 

Madox 

Madox, Exch. ... 
JVXag. ... ... 

Man. &> G. 

Man. & Ry. K. B. 

Man. & Ry. M. C. 

ift l an. Xi. J * ... 

Man. L. R. 

Man. R. temp. Wood 
Idans. ... . * . 

Mar. L. 0. 

Marcb ... ... 

J Ma rr. ... ... 

Marsh. ... 

Marsh. ... 

Ma^ n« ... ... 

Meg. 


• •• 
• • • 


« • • 


or 


• • • 


Legal Reporter 
Legge’s Reports 
Leonard’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1552 — 1615 ... 

Levinz’s Reports, King’s Bench and Common Picas, fol., 3 vols., 

1060 — 1606 

Xewin’s Crown Cases on the Noi'thcrn Circuit, 2 vols., 1822 — 

Lo^^s Reports'.' King's Bench, fol.i "l vol.’, ”1608—1629 

Liber Assisarurn, Year Books, 1 — 51 XMw. III.... 

Ijilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 ... 
IJoyd’s List Law Reports, 1910 — (current) 

Lloyd’s Reports of P^ize Cases, 5 vols., 1914 — 1918 
Loflft’s Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfiold and Townsend’s Reports, Exchequer (Ireland), 1 vol., 
1841 1 842 ... ... ... ... ... ... ... 

Journals of the House of Lords ... 

Luder’s Election Cases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 
Ijushington’s Reports, Admiralty, 1 vol., 1859 — 1862 ... 

Sir E. Lutwyche’s Entries and Reports, Common Pleas, 2 vols., 
1682 — 1704 ... ... ... ... ... ... ... 

A. J. Ijutwychc’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinciale, fol., 1 vol. 

Menzie’s Report .s of the Supreme Court of the Cape of Good 
Hope, 1828 — 1850 

Maule and Sedwyn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Wclsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King’s Bench or Queen’s Bench 
Montreal Law Reports, Superior Court ... 

Martin’s Reports of Mining Cases 
Macassey’s New Zealand Reports 
Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 
^ ••• ••• ••• ••• ••• 

Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 
M‘Cleland’s Reports, Exchequer, 1 vol., 1824 ... 

M*Clelandand Younge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 
1838~~1830 ... ... ... ... ... ... ... 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 
ol. , 1839 ... ... ... ... ... ... ... ... 

Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862 — 1873 ... ... ... ... ... ... ... 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 
Macrory’s Patent Cases, 2 parts, 1847 — 1856 
Madras High Court Reports 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Reports, tUiancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

Madox’s Formulare Anglicanum ... 

Madox’s History and Antiquities of the Exche<iuer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 
5 vols., 1848 — 1852 

Manning and Granger’s Reports, Common Picas, 7 vols., 

1 ^14^)'^™*1 4^j ... ... ... ... . .*. ... ... 

Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1 830 ... ... ... ... ... ... ... ... 

Manning and Ryland’s Magistrates’ Cases, 3 vols., 1827 — 1830 
Manitoba Law Journal 
Manitoba Law Reports 
Manitoba Reports /cmp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Crockford), 3 vols., 1860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1639 — 1642 ... ... ... ... ... ... ... 

Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Marshall’s Reports, Common Pleas, 2 vols., 1813—1816 
Marshall’s Reports ... 

Maynard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1326 ... 
Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 


Ip. 

Aus. 


Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 

Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 


Scot. 


Scot. 


Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ind. 

Eng. 

Eng. 
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XXV 


jCiloii* •• • • • • 

IMop* ••• 

••• ••• 

Mod. Hep. ... 

Idol. ... ... 

JVIotx^. ... ... 

IdoA^. &i ... 

Mont* & B. 

Mont. & Ch. 

Mont. Sc M. 

Mont. D. &> De G. 

Moo* & P* 

Moo* Sc S. 

Moo* Ind. App. 
Moo. P. C. C. 

Moo. P, C. C. N. S. 
Mood. & M* 

Mood. Sc B. 

Mood. 0. C. 

Moore, C. 1*. 

Moore, K. B. 

Mor. Diet. 

IKIorr* ... ... 

3Ios. ■ « . . ■ • 

Mun. Hep. 

Murd. Epit. 

Murp. Sc II* 

AXurr . ■•* ... 

My. & Cr. 

My. & K. 


• • • 

• • • 

• • • 


• • • 

• • • 


Menzie’s Reports of the Supreme Court of the Cape of Good 
Hope, 1828—1860 

Morivale’s Reports, Chai^ery, 3 vols., 1815 — 1817 
Milward’e EccleBiastical Reports (Ireland), 1 vol., 1819 — 1843 


Modem Reports, 12 vols., 1069 — 1765 ... 

Molloy’s Report’s, Cliancery (Ireland), 3 vols., 1808 — 1831 ... 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... 
Montagu and Ayrton’s Reports, Bankmptcy, 3 vols., 1832 — 


1838 


• • • 


Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833 
Montagu and C^hitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 
Montagu andMacarthur’sReports, Bankruptcy,! vol., 1826 --1830 
Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 
1 840 1 844 ... ... ... ... ... ... ... 


Moore and Payne’s Repoits, Common Pleas, 5 vols., 1827 — 1831 
Moore and Scott’s Reports, Common l*lca.s, 4 vols., 1831 — 1834 
Moore’s Indian Appeal Cases, Privy (buncil, 14 vols., 1830 — 1872 
Moore’s Privy Council CJases, 15 vols., 1836 — 1863 
Mooi*c’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 
Moody and Malkin’s Repoits, Nisi Prius, 1 vol., 1820 — 1830 ... 
Moody and Robinson’s Reports, Nisi l*riuH, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... 

J. B. Moore’s Reports, Conamon Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485 — 1620 
Morison’s Dictionary of Decisions, Comt of Session (Scotland), 
43 vols., 1532 — 1808 


Morrell’s Reports, Bankruptcy, 10 vols., 1881 — 1893 ... 
Moseley’s Repoits, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports ... 

Murdoch’s Epitome 

Murphy and llurlstone’s Reports, Exchequer, 1 vol., 1837 
Murray’s Repoits, Jury Court (Scotland), 6 vols., 181(5 — 1830 
Myine and Craig’s Repoits, Chanceiy, 5 vols., 1835 — 1811 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 183.5 


S. Af. 
Eng* 
It* 
Eng* 
Ir. 
Eng. 

Eng. 

Eng* 

Eng. 

Eng* 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 


N. (p^njcdcd by date) ... Northern Ir<‘land Law Reports, 1925 — (current ) (e.f/., [1925] N.) Ir. 

N. A. G, ... ... ... Native Appeal C’ases ... ... ... ... ... ... S. Af. 

N. & S. ... ... ... Nichols and Stop’s Reports (Tasmania) ... ... ... ... Tasmania 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... ... ... ... Can. 

N. B. Eq. Rep. ... ... New Brunswick Equity Reports ... ... ... ... ... Can. 

N. B. R. ... ... New Brunswick Reports ... ... ... ... ... ... Can. 

N. B, R. (All.) ... ... New Brunswick Reports (Allen) ... ... ... ... ... Can. 

N. B. R. (Bor.) ... ... New Bmnswick Reports (Berton) ... ... ... ... Can. 

N. B. R. (Carl.) ... New Bmn.swick Repoits (Oarlcton) ... ... ... ... Can. 

N. B, H. (Cliip.) ... New Brunswick Reports (Cliipman) ... ... ... ... Can. 

N. B. R. (Han.) ... New Brunswick Reports (Tlannay) ... ... ... ... Can. 

N. B. R. (Kerr)' ... New Brunswick Reports (Kerr) ... ... ... ... ... Can. 

N. B. R. (P. & B.) ... New Brunswick Reports (Pugslcy and Burbidge) ... ... Can. 

N. B. R. (P. Sc T.) ... New Brunswick Reports (Pugsley and Trueman) ... ... Ceui* 

N. B. R. (Pug.) ... New Brunswick Reports (Pu^ey) ... ... ... ... Can* 

N. B. R. (Tni.) ... New Brunswick Reports (Trueman) ... ... ... ... Can* 

N. L. R* ... ... ... Natal Law Reports ... ... ... ... ... ... S. Af. 

N. P. D. ... ... ... 8outh African Law Reports, Natal Provincial Division ... S. Af. 

N. S. R. ... ... ... Nova Scotia Reports ... ... ... ... ... ... Can. 

N. S. R. (Coch.) ... Nova Scotia Reports (Cochran) ... ... ... ... ... Can. 

N. S* R. (G. & R.) ... Nova Scotia Reports (Geldert Sc Russell) ... ... ... Can* 

N. S. R. (James) ... Nova Scotia Reports (James) ... ... ... ... ... Can. 

N. S. R. (Old.) ... ... Nova Scotia Repoits (Oldrights) ... ... ... ... ... Can* 

N. S. R. (R. Sc C.) ... Nova Scotia Reports (Russell and Chesley) ... ... ... Can. 

N. S. R, (R. &i G.) ... Nova Scotia Reports (Russell and Geldeit) ... ... ... Can* 

N. 8, R. (Thom.) ... Nova Scotia Reports (Tlmmson) ... ... ... ... ... Can* 

N. 8. \V* Adm. or Ad. ... New South Wales Reports, Admiralty ... ... ... ... Aus* 

N. S. W. B. ... ... New Soutli Wales Reports, Bankruprtcy ... ... ... Aus. 

N. H. W. Bkply. Cas. ... New South W’ales Bankruptcy Oases ... ... ... ... Aus* 

N, 8. W. Eq. ... ... New South Wales Repoits, Equity ... ... ... ... Aus. 

N. 8. W, Ind. Arbtn. Cas. New South Wales Industrial Arbitration Cases ... ... Aus* 

N. 8. W. L. R. ... ... Ncfw South Wides Law Reports ... ... ... ... ... Aus* 

N. S. W. Land App. Cts. New South Wales Land Appeal Couits ... ... ... ... Aus* 

N. S. W. S. (\ R. (Eq.) New South Wales Supreme Court Reports (Equity) ... ... Aus* 

N. S. W. S. C. R. (L.) ... New South Wales Supreme Court Rei>orts (Law) ... ... Aus* 

N. S. W. S. C. R. N. S. New South Wales Supremo Court Reports, New Series ... Aus* 

N. S. W. W. N. ... New South Wales Weekly Notes ... ... ... ... ... Aus* 

N. W. ... ,,, ... North-Western Provinces High CJourt Reports ... ... ... Ind. 

N. W. T. R* ... ... Noith-West Territories Reports ... ... ... ... ... Con* 

N. Vj. Jur* ... ... New Zealand Jurist ... ... ... ... ... ... N.Z* 

^ Z. Jur. Mining Law New Zealand Jurist Mining I*aw ... ... ... ... ... !^.Z* 
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XXVI 


Reports included in this Work and their Abbreviations. 


N. Z. Jur. N. S. ... 
Z. L. Hi. ... 

N. Z. L. R. 0. A. 
Nels. 

Nev. & M. K. B. 
Nev. & M. M. 0. 
Nev. & P. K. B. 
Nev. & P. M. C. 
New Mag. Cas. 

New Pract. Cas. 
New Rep. 

New Scss. Cas. ... 

Nfld. L. R. 

Nolan 

Notes of Cases ... 
Noy 

O, B. & P. 

O. B. S. P. 

O. Bridg. 

O. F. S. 

O. B. R. 

O’M. & U. 

O. P. D. 

O. R. 

O. R. 

O. R. C. ... ... 

o. s 

O. W. N. 

O. W. R. 

Old. 

Ont. Dig. 

Owen 


P. (preceded by date) 

T . fl. ... .1. 

P. icT 

1 . C. as. ... ... 

X . . ... ... 

P. E. I. ... 

X ^ . Xt. ... ... 

I\ Wins, 

Palm. 

Park. 

Pat. App. 

Pater. App. 

Peake 

Peake, Add. Cas. 
Peck. 

Pelham 

Per. & Dav. 

Per. & Ifn. 

Per. C. S. 
l^er. P. ... 

JL M.X% • » t • • • 

Phil. El. Cas. 

Phillim. ... 

Pliillim. Eccl. Jud. 
Phip. 

Pig. &R. 

X^itc. ... ... 

Plowd. ... 

Poll 

Poph. 

Pow. R. D. ... 


• • • 

• • • 

• • • 


New Zealand .Turist, New Series ... ... ... ... 

New Zealand Law Reports, 1883 — (current) 

New Zealand Iaw Reports, Court of Appeal, 6 vols., 1883 — 1887 
Nelson’s Reports, Cliancery, 1 vol., 1626 — 1603 
Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 — 1836 
Nevile and Manning’s Magistrates’ Oases, 3 vols., 1832 — 1836 
Nevile and Perry's Reports, King’s Bench, 3 vols., 1836—1838 
Nevile and PeiTy’s Magistrates’ Cases, 1 vol., 1836- — 1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 6 vols., 
18^1"' '"I860 ... ... ... ... ... ... ... 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 
New Reports, 6 vols., 1862 — 1865 

New Sessions Magistrates* Cases (Carrow, Hamerton, Allen, 
etc.), 4 vols., 1844 — 1851 
Newfoundland Reports 

Nolan’s Magistrates' Cases, 1 vol., 1791 — 1793 ... 

Notes of Cases in the Ecclesiastical and Maritime Coui*ts, 7 vois., 

Noy’s Repo^, King’s Bench, fol., 1 vol., 1658 — 1649 

Ollivier Bell and Fitzgerald’s Repoi*ts 
Old Bailey Session Papers 

Sir Orlando Biidgman’s Reports, Common Picas, 1 vol., 1600 — 

Reports of the High Couii; of the Orange Free State, 1879 — 1883 
Ontario Law Reports 

O’Malley and llardcastle’s Election Cases, 1809 — (cuiTcnt) 
South African Law ReporisjOrange Fi*ee State l^vincial Division 
Ontario Reports ... ... ... ... ... ... ... 

Official Reports of the South African Republic, 1894 — 1899 ... 
Reports of the High Coui*t of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 
Ontario Weekly Notes 
Ontario Weekly llepoiter ... 

Novi Scotia Reports (Oldi’ights) ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 
Owen’s Reports, King’s Bench and Common Pleas, fol., 1 vol., 
loo7 1614 ... ... ... ... ... ... ... 

Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.flr., [1891] P.) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Reports (Pugsley and Trueman)... 

Prize Cases Heard and Decided in the Prize Court During the 
Groat War, 3 vols., 1914 — 1922 

Law Reports, Probate, Divorce, and Admiralty Division, 15 
vols., 1876 — 1890 
Prince Edward Island Reports 
Ontario Ih'actice 

I'oere Williams’ Reports, Chancery and King’s Bench, 3 vols,, 

Palmer’s Reports, King’s Bench, fol., 1 vol., 1619 — 1629 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678 — 1717 ... ... ... ... ... ... ... 

Paton’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 
Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 
Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell’s Election Cases, 2 vols., 1803 — 1806 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Rei)orts, Queen’s Bench, 4 vols., 1838 — 1841 
J’erry and Knapp’s Election Cases, 1 vol., 1833 
Pcrrault’s Counseil Superieur 
Perrault’s Prdvost^ de Quebec, 1726 — 1766 
Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 
Philipps’ Election Cases, 1 vol., 1780 
J. Phillimorc’s Ecclesiastical Reports, 3 vols., 1809 — 1821 
Sir R. PhiUimore’s Ecclesiastical Judgments, 1 vol., 1867 — 1875 
I’hipson’s Digest of Natal Reports, 1858 — 1859 
Pigott and Rodwell’s Registration Cases, 1 vol., 1843 — 1845 ... 
Pitcairn’s Criminal TMals (Scotland), 3 vols., 1488—1624 
Plowden’s Reports, fol., 2 vols., 1550 — 1580, and Plowden’s 
^luenes, ^^ol. 1. ... ... .... ... ... ... ... 

Pollexfen’s Reports, King’s Bench, fol., 1 vol., 1670 — 1682 ... 
Popham’s Reports, King’s Bench, fol., 1 vol., 1591 — 1627 
Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1856 
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Free. Oh. 

Price 

Price 

Pug 

!Py . P* ••• 

Q. S. ... ••• ••• 

Q. B. (preceded by date) 


Q. B. !)• 

C^. J. ... a.. 

Q. L. J. ... ••• 

Ij. B* • • • • • • 

Q. L. R. (Beor) 

(J. I^. R. • • • • • • 

Q. R. (Vol.) K. B. or 


Q. B. 


Q. R. (Vol.) S. C. 

Q. S. 0. R. 

C^* Rr. • • • • » 

Q. W. N. 


R. (Ct. of Scfcss.)*.. 

It. O. .at at. 

R. & 0. aa. ... 

R. & G 

R. 0 

R. de J. ... 

R>. de Xj. ... ... 

R. E. D 

R. E. D 

R. J. R. Q. 

R. La N. S. 

R. L. O. S. 

R. P. 0 

Xt* Xt a ... ... 

Xlost. 

Rayn. 

Xic^ Prop, Cas. 
Rep. Oh. 

Xlep. in C. of A. ... 
Res. & l^]q. Jud. 
Reserv. Cas. 

XUck. & M. 

Rick. & 8. 

Ridg. L. & S. ... 

XXidg. Pari. Rep, 

Ridg. temp, H. ... 

Ritch. Eq. Rep. 
Rob. Eccl. 

Rob. L. & W. ... 

Robert. App. 
Xlobin. App. 

Roll. Abr. 

Roll. Rep. 

Rom 

Xloscoe’s B. C. ... 
Rose 

Ross, L. C 

Rowe 
Rul. Cas* 

Russ 

Russ. & M. 


Pratt’s Supplement to Bott’s Poor I^aws, 1833 
I^recedents in Chancery, foL, 1 vol., 1089 — 1722 
Price’s Reports, Excheqi^pr, 13 vols., 1814 — 1824 
I*rico’a Mining Commissioners’ Cases 
New Brunswick Reports (Pugsley) 
lakes’ Jjower Cana^ Reports 

Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vols., 1841 — 1862 

L«aw Rei)orts, Queen’s Bench Division, 1891 — 1901 (c.flr., [1891] 

1 Q. B.) ... ... ... ... ... ... ... ... 

Xjaw Reports, Queen’s Bench Division, 25 vols., 1876 — 1890 ... 
Queensland Justice of Peace Reports 

Queensland I^aw Journal and Reports, 11 vols., 1879 — 1901 ... 
Quebec Lrfiw Reports 

Queensland Law Reports by Beor, 1870 — 1878 
Quebec Practice Reports ... 

Xlapports Judiciaries de Quebec, Cour du Banc du Roi, 1802 — 
(current) ... ... ... ... ... ... ... ... 

Rapports Judiciaires do Quebec, Cour Sup4ricure, 1892 — 
(current) ... ... ... ... ... ... ... ... 

Queensland Supreme Court Reports, 6 vols., 1800 — 1881 
Queensland State Reports 
Weekly Notes, Queensland 

The Repoits, 16 vols., 1803 — 1805 

Roscoe’s Reports of the Supi’eme Court of the Cape of Good 

Hoimj, 1801— 1807, 1871— 1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 25 vols., 
1873 — 1808 ... ... ... ... ... ... ... 

Ramsay, Appeal Cases 
Nova Scotia Reports (Russell & Chesley) 

Nova Scotia ReiKjrts (Ru.ssell and Geldert ) 

T.A Revue Critique de L<<?gislation ct dc Jurisi)iaidcnce de Canada 
Itevue de Jurisprudence ... • 

Revpe de Legislation et do Jurisprudence, 3 vols., 1815 — 1848 
New .South Wales, Re.servcd and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports ... 

Revue L(5gale, New Siu'ies, 1895 — (curi*ent) 

Revue Jj^gale, Old Scries, 21 vols., 1809 — 1892... 

Reports of Patent Ca.se.s, 1881 — (curi*ent) 

Revised Reports 
Rastell’s Ent ries 

Raynor’s Tithe Cases, 3 vols., 1575 — 1782 
Real I’roperty Cases, 2 vols., 1813 — 1847 
Reports in (’liancery, fol., 3 vols., 1016 — 1710 ... 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments ... 
Reserved Cases 

Rickards and Michael’s Ix)cus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saundei’s’ X.<ocus Standi Reports, 1 vol., 1890 — 

1 894 ... ... ... ... ... ... ... ... 

Ridgeway, Ijapp, and Hchoales’ Reports (Ireland), 1 vol., 1703 — 

1 7 9. j ... ... ... ... ... ... ... ... 

Ridgeway's Parliamentary Reports (Ii'elaud), 3 vols., 1784 — 

1 7 90 ... ... ... ... ... ... ... ... 

Ridgeway’s Reports temp, llardwicke, 1 vol., Kmg’s Bench, 

1733—1730 ; Chancery, 1744—1740 

Ritchie’s Equity Repoils ... 

Robertson’s Ecclesiastical Iteports, 2 vols., 1844 — 1853 
Roberts, Iteming, and Wallis’ New County Court Cases, 1 vol., 

1 8 4 9 1 8 o 1 ... ... ... ... ... ... ... 

Robeilson’s Scotch Appeals, House of Ixu’ds, 1 vol., 1709 — 1727 
Robinson's Scotch Appeals, House of Loids, 2 vols., 1840 — 1841 
Rolle’s Abridgment of the Common Law, fol., 2 vols. ... 

Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1625 
Roinilly’s Notes of Cases in Equity, 1 part, 1772 — 1787 
Roscoe, Digest of Building Cases 
Rose’s Reports, Bankruptcy, 2 voLs., 1810 — 1816 
Ross’s Lieading Cases in Commercial Law (England and Scot* 
land), 3 vols. ... ... ... ... ... ... ... 

Rowe’s Repoils (England and Ireland), 1 vol., 1708 — 1823 ... 
Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 6 vols., 1824 — 1829 

Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
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Buss. & By. 

Bu0* £)• B* ••• 

By. & Can. Caa. 

By. & Can. Tr. Cas. 
•Ely. 3^. ••• 

Byde & K. Bat. App. 

Byde, Bat. App. 

S. ... ... 

S. Xi. J . ... 

S. Xj. XC. ... 

^L. L. It. ... 

xt. ... ... . 

S. A. S. B. 

S. C. ... ... . 

S. C. (preceded by date) 

S. C. (H. L.) (preceded 
by date) 

S. C. (J.) (preceded by 
date) 

S. C. It. ... ... 

H. L. rr. ... ... 

Q. It. ... ... 

/S. It. ... ... 

It. O'. ... ... 

S. B. N. S. W. ... 

li. It. ... ... 

S. V. A. B. 

... ... 

Haint 

ISallk. ... 4^ ... 

8ask. L. B. 

Sau. & Sc, 

Baund. ... 

Saund. & A. 

Baund. & B. 

Baund. & (\ 

Baund. 6c. M. 


Sa V . ... . I 

Say. 

Be. Jur. ... 

Be. Xj. R. 

Sc. It. It. 

Sch. & Lef. 

Scott 

Scott, N. It. 

Sea. & Bm. 

Bel. Cas. Ch. 

Selwyn’s N. P. .. 
Bess. Cas. K. B. 
Sett. &> Bern. 

Bh. (Ct. of Bess.) 

Bb. & Macl. 

Bh. Dig. ... 

Bh. Just. 

Bh. Be. App. 

Bh. Teind Ct. .. 
Bhep. Touch. 
Bhow. 

Show. Pari. Cas. 
Bid. ... .. 


Eeports included in this Work and their Abbreviations. 

BusseU and Byan’s Crown Cases Reserved, 1 vol., 1800—1823 
Russell’s Election Reports .ook- 

Railway and Canal Cases, 7 vols., 1836 

Railway and Canal Traffic C^es, 1855— (cui^nt) ... 

Byan and Moody’s Iteports, Nisi Pnus, 1 vol., 1823— 1820 ... 

Byde and -Konstam’s Iteports of Bating Appeals, 1 vol., 18U4— 

1904 ... ... ••• ••• ••• **' •** 

, Ryde’s Bating Appeals, 3 vols., 1871 — 1893 


Searle’s Reports of the Supreme Court of the Cape of Good Hope 

South African Law Journal 

South Australian Law Repoi’ts 

South African Law Itepoits ... .7. 

Reports of the High Court of the South African Republic, 1881 
* 1892 ... ... ... ... ... *•• 

South Australian State Reports, since 1921 (e.ff., [1921J 

S. .A., B. It.) ... ... ... ... ... . .. ••• 

Reports of the Supreme Court of the Capo of Good Hope from 
1880 

Court of Session Cases (Scotland), since 1900 (e.f/., [1000] S. C.) 
Court of Session Cases (Scotland) (House of Liords), since 1900 
(e.g., [1900] S. C. (H. L.)) 

Court of Justiciary Cases (Scotland), since 1906 (e.g., [1900] S. C3. 

(J,)) ... ... ... ... ... ... ... ... 

Canada, Supreme Court Reports ... 

Scots Law Times, 1893 (current) ... 

Queensland State Reports 

Reports of the High (3ourt of Southern Rhodesia 
Stuai't’s Lower Canada Reports ... 

New South Wales, State Reports 
Queensland Reports, Supi*eme Court 
Stuart’s Vice-Admiralty Reports ... 

South-West Africa Law Reports ... 

Saint’s Digest of Registration Cases, 1843 — 1900, 1 vol. 
Balkeld’s Reports, King’s Bench, 3 vols., 1089 — 1712 ... 
Saskatchewan Law Reports 

Bausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 
“^“"1 840 ... ... ... ... ... ... ... ... 

Saunders’s Reports, King’s Bench, 2 vols., 1660 — 1072 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Baundere and Bidder’s Locus Standi Reports, 1905 — (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1840 — 1848 ... 
Saunders and Macrae’s County Courts and Insolvtmcy Cases 
(County Ck)urts Cases and Appcal-s, Vols. II. and III.), 2 vols., 

1 8o2 1 858 ... ... ... ... ... ... ... 

Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Bayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1750 
Scottish Jurist, 40 vols., 1829 — 1873 
Scottish Law Reporter, 1865 — (current) 

Scots Revised RepoiLs 

Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 
1802 — 1800 ... ... ... ... ... ... ... 

Scott’s Reports, Common I’leas, 8 vols., 1834 — 1840 ... 

Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searle and Smith’s Reports, P^bate and Divorce, 1 vol., 1850 — 

Select Cases in Chancery, fol., 1 vol., 1085 — 1098 (Pt. III. of 
in ^^31i .) ... ... ... ... ... ... ... 

S(}lwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements & Removals, 

1 vol., 1710 — 1742 

Shaw, Court of Session Casus (Scotland), Ist series, 10 vols., 
1821 — 1838 ... ... ... ... ... ... ... 

Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 
1835 — 1838 ... ... ... ... ... ... ... 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1726 — 1808 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678 — 1095 

Shower’s Cases in Parliament, fol., 1 vol., 1094 — 1699... 
Bideriin’s Reports, King’s Bench, Common Pleas and Exchequer, 
fol., 2 vols., 1057 — 1070 
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S. Af. 
8. AI, 
AuSi 
S. Af. 
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Sim* ••• 

Sim. & St, 
Sim. N, S. 
Skin. 

Sm. & Bat. 


Reports included in this Work and their Abbreviations. 

... ... Simons’ Reports, Chancery, 17 vols., 1820 — 1862 

... ... Simons and Stuart’s Reports, Chancery, 2 vols., 1822—1820*..*, 

... ... Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1852 ..*. 

... ... Skinner’s Reports, King’s Bench, fol., 1 vol., 1081 — 1097 

Smith and Batty’s Reports, King’s Bench (Ireland), 1 voi!! 


Sm. &> Cl. ... .. 

Smith, K. B. 

Smith, L. C. 

Smith, Keg. Can. 
Sraytho ... 

Sol. o. ... ... .. 

Spence ... ... .* 

Spinks ... 

St. R. Qd, (preceded by 
date) ... ... ..< 

Stair Rep. 

Stark. ... ... ... 

State Tr. 

State Tr. N. S. 

te \v art ... ... ... 

Stockton... 

Story 

Stra. ... ... ... 

Stu. M. & P. 

Stuart 

Stuart, Adm. 

Stuart, Adm. N. S. 

Stuart, K. B. 

Sty. ... ... ... 

Sw . ... ... ... 

Sw. & Tr. 

Swan. ... ... ... 

S w In. ... ... ... 

Syme 

’T. &■ ^'X. ... ... ... 

T’ . H. ... ... ... 

T’ . Jo. ... ... ... 

... ... ... 

T' . Ij. R. ... ... ... 

ni p 

••• •«» ••• 

T P D 

JL • J • 9 at* ••• 

T. Haym. 

’l'. ^3. ... ... ... 

Taml. 

Tas. L. R. 

Taunt. 

Tax Cas. 

Tay . ... ... ... 

Temp. Wood 
Term Rep. 

Terr. L. R. 

Thom, 

Toth. 

Town St. Tr. 

Trem. P. 0 

Trist. 

u. ... ... ... 

Tudor, L. C. Merc. I^aw. 
Tudor, li. C. Real Prop. 

Turn. & R 

Tyr 

T^. & Gr. 

1) . C. Jur. ... ... 

U. O. L. J. N. S. 


Smale and GilTard’s Reports, Clianccry, il vols., 1852 — 1857 ... 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 

Smith’s Leading Cases, 2 vols. ... ... ... 

C. L. Smith’s Registration Cases, 1805 — (current) 

Smjjrthe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 
Solicit-ors’ Journal, 1850 — (current) 

Spence’s Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parts, 1854 — 1850 

Queensland State Reports, since 1902 {c.g., [1902] St. R. Qd.) 
Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

Storidl’s Reports, Nisi Prii^, 3 vols., 1811—1823 .*!! !!! 

State Trials, 34 vols., 110.3 — 1820 

State Trials, New Series, 8 vols., 1820 — 1858 ... 

Stewart’s Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton’s Vice- Admiralty Report and Digest ... 

Story’s Commentaries on Equity Jurisprudence 
Strange’s Reports, 2 vols., 1716—1747 ... 

Stuart, Milne, and Peddie’s Reports (Scotland), 2 vols., 1851 — 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Lower Canada) Cases, 1830 — 1856 ... 
Stuart’s Vice- Admiralty (Lower Canada) Cases, 2nd series, 1859 
1 8/4 ... ... ... ... ... ... ... ... 

Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 

1 oi rt 1 oar; 

Style’s Reports, King’s Bench, foi.‘,‘ 1 voi!i 1640-1655** 
Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce, 4 vols., 
1858— "1800 ... ... ... ... ... ... ... 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., 1835 — 1841... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1820 — 1829 

Temple and Mew’s Criminal Ai^peal Cases, 1 vol., 1848 — 1851 
Reports of the Witwatemrand Iligh Court (Transvaal Colony), 
1902 — 1909 

Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1607 — 1085 

Reports of the Witwatersrand Iligh Court (Transvaal Colony), 
1910 — (current) ... 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1 910 — (current) 
South African Law Reports, Transvaal l*rovincial Division ... 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1600 — 
1 083 ... ... ... ... ... ... ... ... 

Reports of the Supreme Court of the Transvaal, 1902 — 1009... 
Tomlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1876 — (current) 

Taylor’s King’s Bench Reports ... 

Manitoba Reports temp. Wood 

Term Reports (Dumford and East), fol., 8 vols., 1785 — 1800... 
Territories Law Reports ... 

Nova Scotia Reports (Thomson) ... 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 
Townsend, Modem State Trials ... 

Tremaine Pleas of the Crown, 1 vol., 1667 
Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Trtieman) 

Tudor’s Leading Cases on Mercantdo and Maritime Law 
Tudor’s Leading Cases on Real Property 
Tumor and Russell’s Reports, Clianccry, 1 vol., 1822 — 1825 ... 
Tyrwhitt’s Reports, Exchequer, 5 vols., 1830—1836 ... 
Tyrwhitt and Granger’s Repoiis, Exchequer, 1 vol., 1835 — 1836 

Upper Canada Jurist 

Canada Law Journal, New Series, 1805 — (current) 
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Reports incxuded in this Work and their Abbreviations. 


V . C. L. J. O. S. 
XT* O* IRt ••• «. 

Udal • * • • I 


Canada Law Journal, Old Series, 10 vols., 1866 — 1864 
Upper Canada Reiwi^, Queen’s Bench 
Fiji Law lleports (Udal) ... 
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Can. 

Can. 

Fiji. 


V. L. R. 

V. R. ... 
V. R. (Adm.) 
V. R. (Eq.) 
V. R. (Law) 
Vaugh. ... 
Vent. 

Vem. 

Vem. & Scr. 
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Workmen’s Compensation Cases (Minton-Senhouse), 0 vols., 
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A.-G. 




for Attorney-General. 

Act. 




„ Aciiengesellschaft. 

Admlty. 




„ Admiralty. 

Affd. 




,, AfTirmcd. 

Affg. 




„ Affirming. , . , , . .... 

Akt. 




„ Aktiengesellscliaft ; Aktiebolaget ; Aktiesclskabet. 

Anon. 




,, Anonymous. 

Apld. 




„ Applied. 

Appet. 




,, Applicant. 

Appln. 




,, Application. 

Appln. 




„ Application to Register a Trade Mark. 

Applt. 




Appellant. 

Apprvd. 

• 

• 

« 

,, Approved. 

Arbn. • 

• 

• 

• 

„ Arbitration. 

Archbp. • 

• 

• 

• 

„ Archbishop, 

j\jt. . . 


• 

• 

,, Article. 

Ass. Tax Case 

• 

• 

♦ 

,, Assessed Tax Case. 

Assce. • • 

• 

• 

• 

,, Assurance. 

Assocn. • 

• 

• 

• 

,, Association. 

B. C. . 

• 

9 

• 

,, Borough Council. 

Bkpey. • 

• 

9 

• 

,, Bankruptcy. 

}3kpt. « . 

• 

0 

0 

,, Bankrupt, 

Bldg. Soc. 

• 

0 

0 

„ Building Society. 

Bp. 

• 

9 

0 

„ Bishop. 

C. A. . 

• 

• 

• 

„ Court of Appeal. 

C. & S. L. Ry. Co. 

• 

• 

• 

,, City & South London Railway Co. 

C. C. A. 

• 

• 

0 

,, Court of Criminal Appeal. 

C. C. R. 

• 

• 

4 

,, County Court Rules. 

C. C. R. 

• 

• 

9 

,, Court of CrowTi Cases Reserved. 

C. Li. P. Act. . 

• 

• 

0 

,, Common Law Procedure Act. 

C. L. Ry. Co. 

• 

• 

• 

,, Central London Railway Co. 

C. O. R. • 

• 

• 

• 

,, Cirowii Office Rules. 

c. s. u. c. . 

• 

• 

• 

,, Consolidated Statutes of Upper Canada. 

Ca. aa, . • 

• 

• 

• 

,, Capias ad sali'^facriandum. 

Calc. By. Co. 

9 

• 

• 

,, Caledonian Railway Co. 

Ch. 

0 

• 

• 

,, Chancery, 

Cli. Div. 

9 

• 

• 

,, Chancery Division, 

Co. 

9 

• 

• 

,, Comptiny. 

Co-op. Assocn. 

9 

• 

• 

„ Co-operative Supply Association. 

Comrs. • 

• 

• 

• 

„ Commissioners. 

Consd. • • 

• 

• 

• 

,, Considered. 

Corpn. • 

9 

• 

• 

,, Corporation, 

Ct. • • 

9 

t 

• 

„ Court. 

Ct. of Ch. 

• 

• 

• 

„ Court of Chancery. 

Ct. of Eq. • 

• 

• 

• 

,, Court of Equity. 

Ct. of R. 

• 

• 

• 

M Court of Review. 

D. C. . 

• 

• 

9 

„ Divisional Court. 

Bbtd. • • 

• 

• 

9 

,, Doubted. 

Peft. » • 

• 

9 

9 

,, Defendant. 
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Distd. • 
Div. Ct. 


for Distinguished. 

„ Divisional Court. 


Eccl. Comrs. . 
£Sccl. Ct, 

Ex. Ch. 

Ex p, 

Excm. 

Exor. 
Exorship. 
Expld. . 

Extd. 

Extrix. . 


„ Ecclesiastical Commissioners. 
,, Ecclesiastical Court. 

,, Exchequer Chamber. 

„ Ex parte. 

,, Exchequer. 

„ Executor. 

„ Executorship. 

„ Explained. 

,, Extended. 

„ Executrix. 


Ei. fa, 
Folld. 


,f Fieri facias, 
ff Followed. 


G. & S. W. By. Co. 

G. C. By. Co. 

G. E. By. Co. 

G. N. of Scotland By 
G. N. r^cc. & Bromp 
G. N. By. Co. 

G. S. & W. By. Co. of Ireland 
G. W. By. Co. 


. Co 
ton By. Co 


Govt. 
Grdns. . 


,, Glasgow & South Western Bailway Co. 

,, Great Central Bailway Co. 

„ Great Eastern Bailway Co. 

», Great North of Scotland Bailway Co. 

M Great Northern, Piccadilly &■ Brompton Bail way Co. 
,, Great Northern Bailway Co. 

tt Great Southern & Western Bail way Co. of Ireland. 
„ Great Western Bailway Co. 

,, Government. 

,, Guardians or Guardians of the Poor. 


H. C. of A. 
H. L. . 


„ High Court of Australia. 
,, House of Lords. 


I. B. Comrs. 
Insce. 


,, Inland Be venue Commissioners. 
,, Insurance. 


JJ. 

Jud. Act 


„ Justices. 

„ Judicature Act. 


K. B. Div. 


f. King's Bench Division. 


Jj. & B. By. Co. • 
L. & N, E. By. Co. 

L. & N. W. By. Co. 
L. & S. W. By. Co. 

L. & Y. By. Co. 

Ij. JH. ... 

Jj. B. & S. C. By. Co. 

I^. 0!/. ... 

Jj, C. & D. By. Co. 

Ij, C. C. • . 

Ij. Elec. By. Co. 

Ij. G. Board . 

L/i J . . . • 

Ij. J J . . . . 

Li. M. & S. By. Co. 

Li. T. & 6. By. Co. . 


f, London & Brighton Bailway Co. 

,, London & North Eastern Bailway Co, 

„ London & North Western Bailway Co. 

,, London & South Western Bailway Co. 

„ Lancashire & Yorkshire Bail way Co. 

,, Local Board. 

,, London, Brighton & South Coast Bail way Co. 
,, Lord Chancellor. 

„ London, Chatham & Dover Kail way Co. 

„ London County Council. 

„ London Electric Kail way Co. 

„ Local Government Board. 

„ Lord Justice. 

,, Lords Justices. 

„ London, Midland & Scottish Bailway Co. 

„ London, Tilbury & Southend Bailway Co. 


M. S. Act 

M. S. A Li, By. Co. 

Mags. 

Mentd. . 

Met. Dist. By. Co. . 
Met. By. Co. . 

Mid. G. W. By. Co. 
Mid. By. Co. . 
Mtge. 

Mtgee. . • 

Mtgor. • • 


,, Merchant Shipping Act. 

,, Manchester, Sheffield & Lincolnshire Bailway Co. 
,, Magistrates. 

„ Mentioned. 

„ Metropolitan District Kailway Co. 

,, Metropolitan Bail way Co. 

„ Midland Great Western Bailway Co. 

„ Midland Bail way Co. 

„ Mortgage. 

„ Mortgagee. 
ff Mortge^or. 


N. B. By. Co. 
N. E. By. Co. 
N. F. . 

N. P. . 


,, North British Bailway Co. 
,, North Eastern Bail way Co. 
,, Not Followed. 

„ Nisi Prius. 




Ord. • 
Overd. • 


*> 

•• 


Order. 

Overruledf 



Abbreviations. 


P. o. . 

• 

• 

for 

I^ctn. ■ • . 

m 

• 

ft 

Pltf. 

• 


It 

Q. B. Div. 

m 

• 

If 

• 

• 

• 

It 

R. C. ... 

• 

• 

It 

Ri. D. C. . . 

• 

• 

tf 

R. S. A. . 

• 

• 

ft 

R. 8. C. 

• 

« 

ft 

R. S. C. 

m 

• 

tf 

^tefd. ... 

• 

• 

ft 

Regn. of Trade Mk. 

• 

• 

tf 

Regr. of Trade Mks. 

• 

• 

If 

Resp. 

• 

• 

If 

Restg. • . • 

• 

• 

If 

Revsd. • 

• 

• 

If 

Revsg. • 

• 

• 

If 

Ry, CJo. • • 

• 

• 


S. C. ... 

• 

• 

ff 

S. C. (name of colony following) 

ft 

S. E. ... 

• 

• 

ft 

S. E. & C. Ry. Co. . 

• 

• 

If 

S. E. Ry. Co, 

• 

• 

If 

S. P. , 

• 

• 

If 

s.s. 




Sched. 




Sci. fa. 



If 

Sect. 




Set. Land Act 

« 

• 

If 

Settlmt. • 

• 

• 

ff 

Soc. ... 

• 

• 

If 

SoG. Anon. • • 

a 

• 

ff 

Solr. • • « 


• 

If 

Trade Mk. • • 

• 

• 

ft 

Tram. Co. • • 

• 

• 

If 

U. C. . 

• 

• 

If 

U. D. C. 

• 


ff 

U. S. A. 

• 

• 

If 

Union Assmt. Com. 

• 

• 

If 

Urban S. A. • • 

• 

• 

ft 

V.-C. • 

• 

• 

ff 

Workmen’s (Comp. Act 

• 

• 

.. 


Privy Council. 

Petition or Election Petition. 

Plaintiff. 

Queen’s Bench Division. 

Quccre, 

Hural Council. 

Ilural District Council. 

Rural Sanitary Authority. 

Revised Statutes of Canada. 

Rules of the Supreme Court, 1 883. 
Referred. 

Reg^tration of Trade Mark. 

Registrar of Trade Marks. 

Respondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 

Same Cose. 

Supreme Court of a Colony, 

Settled Estates. 

South Eastern & Chatham li ail way Co. 
South Eastern Railway (Jo. 

Same Point. 

Steamship. 

Schedule. 

Scire Jaciaa, 

Section. 

Settled Land Act, 

Settlement. 

Society. 

Soci^t^ Anonyme, etc. 

Solicitor, 

Trade Mark. 

Tramways Company. 

Urban Council. 

Urban District Council. 

United States of America. 

Union Assessment (Committee. 

Urban Sanitary Authority. 

Vice-Chancellor. 

Workmen’s (Compensation Act. 
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MEANING OF TEBMS 

USED IN CLASSIFYING ANNOTATING CASES. 


Tub different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
os Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 

Referred to,” which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ” Mentioned ” arranged chronologically inter se. Tlie terms used in class!- 
fying the annotating cases are as follows : — 

** Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

” Approved ” (Apprvd.). — -This expression is used to denote tlie fact that the annotated 
case has been considered to be good law in the annotating case w^here the latter is 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to tlie annotated case. 

Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

Doubted ” (Dbtd.). — Tliis expression is used w'here the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

” Explained ” (Expld.). — ^This expression is used w’hei*e the earlier case is not necessai’ily 
doubted, but the decision arrived at is justiiicd or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare ” Applied,” supra. 

” Followed ” (Folld.). — ^This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessai‘ily imply that the facts are sub- 
stantially identical in the two cases. 

” Not Followed ” (N.P.). — Compare ” Follow^ed,” supra, to which it is the adverse. 

“ Overruled ** (Overd.). — This expression is used where the annotatmg case is on sub- 
stantially identical facts with the annotated cose and in a higher court and the rule 
in the latter case is held to be wTong. 

“ Referred ” (Rofd.). — Tliis expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approved or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
Apply* lu other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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rupt's Assets . 

Administration of Con- 
victs Property. 

Administrative Powers 
and Duties of Trustees 
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Distributioji of Personal 
Estate 

Donationcs mortis causd 

Dower 

Escheat 


Estate Duty 

Estates and Interests in 
Real Estate, generally 
Executory Devise 

Fiduciary Powers 
Freebench . 

Income and Capital 


aSV'C BANIvRUi»’rC^Y. 
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„ Estate and Other 
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Trustees ; Wills. 

I. Trusts and Trus" 
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M Copyholds. 

Gipts. 

„ Real I'roperty ; 
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Annuities ; Set- 
tlements ; Wills. 
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Part V. — Powers and Rights of Representative. 


Sect. 1.— TO CARRY ON TESTATOR’S 
BUSINESS. 


Sub-sect, 1. — Powbks op Repeesentative. 
A. In General, 


5971. Gcnsral rule — No power to carry on 
testator’s business.] — The exors. cannot trade with 
the effects of testator. So wliere testator loaves 
goods, & exor. trades, he is answerable for the 
value of the goods (IjORD Hardwicke, C.). — 
Beaepackee V. Beaepacker (1742), 2 Coop. 
temp. Cott. 534 ; 47 E. R. 1291, L. C. 


6972. Except for winding up business.] 

— An exor. cannot carry on the trade of his testator, 
except for the purpose of winding it up, but he 
luay, &, in some cases, is bound to, complete 
contracts entered into by his testator. Sentble : 
when part of testator’s property is invested on 
rntge., the exor. is justified in making such further 
advances as may bo absolutely necessary to secure 
the first advance. It would be dangerous to 
lay down any rule which would prevent the exor. 
from exercising a bond discretion in such 
case, or even charge him with a devaeiaml in case 
the result should disappoint his expectations. 
In case of loss, however, tlie onus lies on him of 
showing that he exercised duo caution. 


Testatrix had advanced money on mtge. of a 
ship. At her death it was under repair, & the 
shipbuilders refusing to part with, it until pa jTuent, 
tlio exor., 'without due consideration, borrowed 
money & paid off the lien. He afterwards mort- 
gaged the ship to secure the loan he had contracted. 
The ship produced less than the sub-mtge. : — 
Held: the exor.’s negligence incapacitated him 
from charging the estate with the advances, & 
his intgee., having notice, wob not in a better 
condition.— CoLUNSON v. Lister (1855), 20 Beav. 
356 ; 24 L. J. Ch. 762 ; 26 L. T, O. S. 9 ; 1 Jur. 
N. S. 835 ; 52 E. R, 039 ; affd., 7 De G. M. & G. 

J «i * 


~ Unless authorised by will.]— See Sub 
sect. 1, B., poet, 

6973. To complete contracts — Entered into b^ 
testator.] — Testator having contracted to buili 
a wooden gallery, died before any of the work w^a 

completed it after Ids death 
ileld : they were entitled to sue for work, labour 
matenals, found by them as exors., for the sun 
w be recovered would bo assets. — Marshall v 
B^adhurst (1831), 1 Cr. & J. 403 ; 1 Tyr. 348 
9 L. J. O. 8. Ex. 105 ; 148 E. R. 1480. ^ 

«• Grace (1836), 2 M. & W 
^ ^ W. 418 ; Cornu 

(i84n''^’i 350 ; Worncr w. Humphruyi 

N. R. 226 i ColUiisou r. Lister 
-0 Boav. 3 j 6 ; 'tayior v. Caldwell (1863), 3 B. & S. 826. 


5974. .] — CoLLiNSOK V. Lister, No. 

6972, ante, 

5975. To borrow — By mortgage of testator’s real 
estate.] — M‘Neillie v. Acton, No. 5983, post. 

.] — (S'ee, further^ Sect. 2, sub-sect. 3, 

B. (6), poet. 

5976. To allow third party to carry on business 
in own name — Liability of party trading to account 
to representative.] — If exors., who are by testator’s 
will to carry on his trade for the benefit of his 
family, suffer a person to carry on the trade in 
his own name, such person may bring actions in 
his own name, for goods sold by him, though after- 
wards accountable to the exors. — ^Wilkes v. 
Lister (1806), 6 Esp. 78, N. P. 

6977. For benefit of party trading — 

Whether breach of trust.] — Portlock v. Gardner, 
No. 6931, poet. 

IS. Acquisition of Powers. 

5978. Under will — Sufficiency of direction — 
Direction must be distinct & positive.] — Testator 
who was carrying on tlie business of a brewer, 
in partnership* with two other persons, made his 
will, & thereby gave all his real A; personal estate 
to his son K. A three other persons, upon trust to 
raise an annuity A portions, A subject thereto, 
testator directed that the trustees should pernut 
the son during Ids life, to receive the annual 
produce A income of testator’s real A personal 
estate for Ids own use. Testator also appointed 
his four trustees A his wife his exore. A extrix. 
On bill filed after a great lapse of time, A after 
the death of all the trustees A exors., agaiiLst the 
personal representatives of deceased exors. : — 
Held : pltfs. were entitled to an account A inquiry 
as to all the property which testator possessed at 
hb death, A what had become thereof, A what steps 
the exors. took for the purpose of recovering or 
receiving any part of the propcTty which without 
their w’ifiul default they might have I'eceivod. 

To autborbe exors. to carry on or to permit to 
be carried on a trade, the i)roperty of testator 
which they hold in trust, there ought to be the 
most dbtinct A i>ositive authority A direction 
given by the will for that purpose. — Kirk man v. 
Booth (1848), 11 Beav. 273 ; 18 L. J. Ch. 25 ; 
L.T. 0.8.482; 13 Jur. 525 ; 50 E. R. 821. 

Annotaiions : — ^Refd. Re Chancellor, Chancellor v. Brown 

(1884), 53 L. .7. C3i. 443. Mentd. Rc Crowther, Midgley 

V. Crowther (1805), 43 W. R. 571. 

5979. .] — A gift A devise by one of the 

partners in a cotton mill of all his property, estate 
A effects to trustees, upon trust, to lay out A 


PART V. SECT. 1, SUB-SECT, i.- 
6972 i. General rule — No power 

jorwinatno up business. ]~ Admluls 
facie bound to rS 
wlthb a year of the death of latest 

with jpe^us lor not reoli 
than the English ots. — lie Kkrvj 

JjTATK,ei89A 20 N. 8. w. 


6972 11. — 1 ■ly 

express power was given to oi 

lag the oanryi]^ on by the p 


roproBentatives wan refused 
exors. had a discretionary power eltb< 
to soli the chattel property with a leajs 
of the premises, or to sell the busincs 
^ a going concern with a lease until ih 
date fixed for distribution, A an agree 
inent for sale, subject to the approve 
of the benofloiaries. — Re Brain (1904 
25 C. L. T. 44 ; 9 O. L. R. 1 ; 
O. W. R. 203.~CAN. 


PART V. SECT. 1. SUB-SECT. 1.— B. 

697S i. Under will — Svfflciency of 
arreedion — Direction mii«( oe distinct 
^ positive.] — Testator bequeathed to 
hla graudson D. his farnii unplcments. 


etc., but by codicil provided that until 
D. attained medority, the exors. should 
manage the farm, & expend the net 
revenue arising therefrom in the 
improvement A cultivation of the 
laud, without accounting. D. applied, 
through his next friend, to have an 
annum allowance made to him fur his 
support A e«lucatiou : — Held : testator 
having directed the surplus revenue to 
be used iu the improvement of the farm, 
that disposition could not be l^pilly 
Interfered with A the money diverted 
to another purpose . — Rc Waddxxi., 
LvNcu V. Waddell (1903), 35 N. S. R. 
435.— CAN. 
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Sect* 1.— To carry on iesiaior's hminesa : Sub-sect, 
1, B. ; avh-seci, 2, A,^ B, < fc C.] 

invest two-third parts thereof upon real or good 
personal security, or to transfer same, & allow it to 
remain in the concern, of whicii he was one of the 
co-partners, in the names of liis trustees, & alter, 
va^^, change & transpose same as they should 
think fit, & stand possessed of same, upon trust, 
for the two sons of testator, with certain powers of 
advancement out of their respective sliai'cs : — 
Held : to authorise the exors. to continue the 
moneys of testator in the trade, but not to trade 
with the moneys by becoming partner in the 
firm. 

An exor. not proving tlie will until after his 
co-exors. had inipjoperly invested testator’s assets 
cannot justify taking no step in respect of, or inter- 
fering with tliese for a considerable period. — 
Travis v. Milne, Milne r. Milne /IS51), 9 llare, 
141 ; 20 L. J. Ch. (if).*) ; 08 K. J{. 440. 

AyirMtations^Reld. Flockton r. Bunning (18(58), 8 Ch. Apr- 
.if 5, n. Mentd. Staintou r. Carron Co. (1854), 18 Boav. 
146 ; Brett v. Beckwith (185(5), 26 L. J. Ch. BIO : Yeat- 

^ 210; Beuiiigneld f. 

Baxter (1 886), 1 2 App. Cos. 167: Meldruin r. Scorer ( 1 887 ), 
ob L* 1 . 4)1 ; Aleoj' & Caiidiu By. & Harbour Co. t*. 
CJrcenJull (1897), 76 L. T. 542. 

5980 . 


twenty-two yeain, not with a view to a sale, but 
for the benefit of the widow, to whom the whole 
of the profits were paid as income: — Held: (1) 
the absolute discretion given to the trustees to 
postpone the sale involved a power to carry on the 
business during the period of jiGstponement ; (2) 
the trustees were jusiilied in carrying on the busi- 
ness as tliey had done ; (3; the whole of the profits 
of the business had been properly paid to the timant 
fur lift*. ~/i*c Orowtheu, Midoijcy r. (hiowTHEu, 
[1895J 2 <Jh. 5(1 ; (14 J.. J. Ch. .537 ; 72 J.. T. 702 ; 

W. R. 571 ; 11 T. J.. K. 380 ; 33 K. 49(1. 

Anmtations : ~J8 to (1) Co&sd. Ite Smith, Arnold r. Smith, 
(1896j 1 Ch. 171 , StaiiiiT r. Hodgkiiinou (1903), 73 

to (3) Contd. Slanlor r. HodgkLiuion 
<3 ii. J. Ch. 179. FoUd. Jic ^ford, Klford v, 
Elford, liyiOJ 1 Ch. 814. 


Power to postpone sale & con- 
version.] Testator gave all liis real & personal 
estate to trustees, upon trusts for sale A con- 
vereion, & to pay the income to his widow during 
widowhood, & then upon trust for his children. 
1 ower was given to postpone the sale of the real 
tfc per^nal estate so long as the trustees might 
think fit, with a direction that during postpone- 
ment the rents, profits & income sliould be paid 
to the same persons as would be entitled to the 
income after sale «fe conversion. Testator, wlio was 
a Wholesale provision merchant, died in Feb. 1878, 

business down to 
-~~Hf Id : the power to postpone 
the sale & conversion of real ic personal e.state 
imphed a power to carry on tlie bu.sines.s for a 
leasonabJc time with a view to selling it as a goin^ 

fi«KA C hancellor v. Brown 
(1884), 20 Ch. T), 42 ; 53 L.. J, Ch 443 • 'll f h’ 
33 ; 32 W. K. lO.-;, 0. A. ’ 

1 Ch 171 ' rn«£ ^“Uth. (18901 

L J Ch^ 174 ) . Hodgkiusou (1903), 73 

oi'/’ « .J Mford, Elford t. Elford fioini i r’h 
814. Reid. Bowlls r. Bol>b (19001 82 T t 
He Ooddon, Tcamio r. Pox (18»2!,41 VV'.' R.' iM. “““• 


5981 . 


-•] — Testator 


I — A-esuawjr devi.spfl A 

^ ^ personal esUte, wluch in- 

cluded his business, upon trusts for sale & conver- 

f to be invested to be held upon 

traet for hi8 wife for life, & aftemards for liis 

the contained a power to postpone 

the ^e, with the usual direction that the inwme 
until sale should be paid to the same pereorus & in 

^ income of the trust estate. 
The trustees earned on testator’s business for 


5982. .! — A power to postpone 

the sale of all or any part of a jv.siduc devised As 
bcqueaUied on tru.st to sell, A particularly to sell 
his business of a pawubrok(*r with all convenient 
speed, held not to give power to carry on the 
business for an indefinite lime. 

The ft., under the circumstances, authorised the 
trustees to eany on one of testator's two businesses 
I of a pawnbi’oker for (wo \ r/ira. — He Smith, 
Arnold r. Smith, [189fiJ 1 Ch.*171 ; (15 L . J . Ch. 
2(19 ; 7i L. T. 14. 

.— Refd. Itc Wrutn, Wrngg r. Palmer 

2 m 1 ij, 1*4 

5983. Effect of direction — Power to employ 

more property than employed at testator’s death.] — 

A direction in a will that testator’s trade shall bo 
carried on, does not of itself authorise the employ- 
ment in the trade of more of testator’s property 
than was employed in it at Ins decease, nor does 
such a direction, coupbid with a direction that 
testator's debts shall be jiaid, autl»oriso a intge. of 
Ins real estate, not employed at his death in the 
trade, for the purposi* of carrying it on. There- 
fore, where tlie liusbund of an extrix., under 
such a will, boriowed money from a person in 
wlioin the legal estate of part of testator’s real 
estate was vested under a satisfied mtge., stating 
that the advance wirs requii-ed to carry on testator’s 
business, A:: dcpo.sited the dt'cds with the lender, 
on an agreement that the legal estate still sub- 
sisting in him should be a security for the advance : 
—Held: tho security was invalid against the 
persons benefieiully interested under the will. 
Qu. : whether if the will had authorised the mtge. 

It could liave been created without a deed acknow- 
ledged by the extrix. — M‘Nj:illie v. Acton (1853), 

AV i L. .T. Ch. 

ILi 7^ /V J 

(>99, 1 4. JJ. 

44nnofa/to7W :--- Reld. Ashworth r. Outram (1877), 5 

mI'JA y- Murdoch (1881), 6 Apn. Qw. 855. 

Mentd. Lovell V. Nowtoi) ( 1 878), 4 C. J\ D. 7 • jCcn 
r. Piimey. [1899J 2 Ch. 729. ^ ^ 


Cccl. Comrs. 


5984 . 


Power of administrator to 


5983 i. 


Smith (1807), 13 
-•] — A direction 


¥ . direction — Power 

2^/^ nropertu than employed 
at teaatoP8death.]~ln the absence of 

fSSTm authorise. 

^ tufiinesa only extends 
for that purpose of 
a^ts actually embarked in the buslnohs 

at testator’s death.—BiiKrr r Hamtt. biiHirio^ ^5' 


carry on business on executor renouncing. 


bitsiness. — S mith v, 

Gr. 81.— CAN. 

5983 iii 

® huHiiiess did not justify 

l«^rt of tho 


5983 iJ. 


Oi eoiitlriue to 
business with his surviving 
authorise the exorl? 
to embark any new capital In the 


a. 


OH 


partnership with another 

^ h» tb© Arm tha^ 

It should be carried on by his wife for 


the benefit of borsclf & (children : — 
1 . i "'dl uot authorise tho 
wife to carry on tho businosH after a 
dissolution of tho partnership. — S wan 
V. HKAi, (1881), 10 V. L. B. 57.~AUS. 

J** ' ' ' Power to chanye 

nature of hMst/n/ss.) -’restntor dIi*ectod 
Ills t.rustnes to reullHc the buHlness 
owned tfc cuiTied on by him, or, alter- 
natively, to eonliriue the bnsine.ss If 
they eousklered It desirable. The* 
triisteeK, after carrying on the business 
for sumo years, nropused to form it 
Into a private Jlmlted HablJlty co., 
witU the same capital 8c under the same 
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Testator empowered the exors. or exor. acting 
under his wdl to carry on his business, if they 
should see fit. The exors. renounced probate : — 
Held : the administratrix could not carry on the 
business under the power. — La.m:bert v. Rendlb 
(1863), 3 New Rep. 247. 

Annotation: — Oonfd. Lambert v. Lambert (1872), 27 L. T. 

59. 

5985. For what period business to be 

carried on.] — Re Cameron, Nixon r. Cameron, 
No. 5900, poet. 

5986. By order of court — In administration 
suit.] — Tinkler v. Hindmarsh, No. 6008, poet. 

5937 , Where infants interested — In- 

testacy.] — In a suit instituted for the administra- 
tion of the estate of intestate trader by bene- 
ficiaries, where there are infants interested, the 
ct. has no jurisdiction to authorise the adminis- 
trator to carry on the trade of intestate. — Land v. 
Land (1874), 43 L. J. Ch. 311. 

5988. •] — In granting administration 

to the personal estate &; effects of decc?ased 
intestate, the ct. will not direct or control or suggest 
anything with regard to the administration of the 
property beyond granting administration in due 
courae of law. 

Wh(*ro the ct. was asked to make an order tliat 
the widow of deceased intestate, who had taken a 
grant of administration to her husband’s estate, 
should bo at liberty to carry on the business 
formerly conducted by deceased for the support 
of lierself & the children of the marriage, <k that 
she might be excused from giving sureties (o the 
administration bond, the first part of the applica- 
tion was refused, but, as it was considered to be a 
case in which the widow ought to have a free 
hand, under the special circumstances it was 
ordered that she might give her own bond without 
sureties. — In the Goode of Cory, [1903] P. 02 ; 72 
L. .1. P. 24 ; 88 L. T. 500. 


verted, passed to her second husband. — Re Pells, 
Ex p. Andrews (1876), 4 Ch. D. 509 ; 40 Ii. J. Bey. 
23; 36L. T. 38; 25 W. R. 382. 

5990. To use of business premises — Free of 

rent.] — Testator, after giving legacies & annuities, 
proceeded to say ; “ My exors. may realise 

such part of my estate as they think right & in 
their judgment to pay the aforenamed legacies.” 
He then directed his business to be carried on 
until his son attained the age of thirty, but did 
not dispose of the profits, nor did his will contain 
any further disposition of his real or personal 
estate, except a gift of a particular house. Testator 
carried on his business in a freehold mill which 
was liis own property : — Held : ( 1 ) so long as 
testator’s business was continued for the puriioscs 
& under the directions of the will, the exors. were 
entitled to the free use & occupation of the business 
premises, & of the fixed plant & machinery 
therein without paying any rent for the same ; 
(2) the descended real estate could not be affected 
by the direction to carry on testator’s business 
any further or otherwise than such carrying on 
might be necessary for paj^ent of the legacies &; 
annuities given by thij will, & as soon as thc'y 
W(;re jirovdded for, the direction to carry on th<‘ 
business became inoperative, & ceased to be 
binding either on the heir-at-law or the next of kin. 
As any surplus profits which had arisen since 
testator’s decease, after providing for the legacies 
& annuities, must be apportioned between the 
heir-at-law & the next of kin according to the 
values of tlie real Ac personal estate employed in 
the business. — Re CA.V1ERON, Nixon v . Cameron 
(1884), 20 Ch. D. 19; 53 L. J. Ch. 1139; .50 
L. T. 339 ; 32 VV. R. 831, C. A. 

5991. To use of plant & machinery — Free of 
rent.] — Re Cameron, Nixon v. Cameron, No. 
5990, ante. 

B. To Indemnity. 

See Sect. 7, sub-sect. 3, poet. 


Sub-sect. 2. — Rights op Repufsentative. 

A. In General. 

To allowance — Where no express stipulation.] — 

See Sect. 0, poet. 

5989. To assets of business — Free from trusts 
In favour of testator’s creditors.] — The extrix. of a 
trader, who was also his residuary legatee, con- 
tinued after his death to carry on his business 
ostensibly as her own : — Held : the assets of the 
business in the hands of the extrix. were not 
impressed with any trust in favour of the testator’s 
creditors, Ac consequently on her second marriage, 
such of those assets as remained in specie, as well 
as the property into which the rest had been con- 


C. Partner or Clerk Appointed Executor, 

5992. Right to continue own business — In 
competition with testator’s business.] — (1) There 
is no equity to prevent a surviving partner or 
clerk who is appointed exor. from continuing the 
same trade, & a purchaser of testator’s goodwill 
must take subject to the cliance of obtaining the 
customers of the old establishment. 

(2) Pltf., a feme covert, was from the death of 
her father in 1839, entitled to maintenance out of 
his estate Ac to a share of the residue in 1854, 
when her youngest brother attained twenty-five. 
In 1843, the exors. in breach of trust Ac without 
her previous knowledge, invested the residue in 
railway securities Ac a considerable loss occurred. 
Pltf. soon after the investment heard of it Ac 


control as before : — Held : the trusteea' 
proposal did not amount to a realisa- 
tion of the old business, or to the 
starting of a now business, but was In 
substance a continuation of the old 
businoBs ; & It was within tho powers 
conferred upon them by the will. — 
MAcKEcuNm’s Trustees v. Macadam, 
11912) S. C. 1059.— BOOT. 

6987 i. By order of cmirt— Where 
infants interested — Iniestacy.y-The Ct. 
of C:^, has Jiulsdlotloii In a case of 
intestacy to direct a trade to be carried 
on for the benefit of minors. — P erry 
V. Perry (1869), 17 W. U. 815.— IR. 


5987 ii. .) — Trustee 

Act, 1908, 8. 98, enables tbo ct. to 
empower tho administrator of an 
intestate cstato to carry on the business 
of deooosod during tho minority of 
some of the persona entitled . — lie 
Bensox (1915), 34 N. 7t. L. It. 639. — 
N.Z. 


PART V. SECT. 1, SUB-SECT. 2.— A. 

0 . To assets of business — Under 
partnership aareenient .] — Whore a deed 
of partnership provided for tJio con- 
tinuance of the partnership after the 


death of one of the partners & 
authorised such partner if so disposed 
to draw out of the business annually 
the whole of the profits accruing to him 
for the year. It is the duties of the 
exors. of such partner, after his death, 
to exercise the powers which deceased 
partner might have exercised while 
alive, & to draw out of the partnership 
tho profits accruing annually to 
deceased partner's estate, in order thiis 
to he able to give effect as far as possible 
to the provisions of the will of decoaBcd 
partner. — Torbkt v. Attwkij.*8 Exe- 
cutors (1879), Buch. IQ.*!.— S. AP. 
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EXECtJTORS AND AdMINISTBATORS. 


Sect. 1 . — To carry on iesiaior's bminese : Sub-aeds. 
2, 3 4.] 

complained of it in 1850, but took no proceedings 
until 1855, after the death of her uncle, an exor., 
from whom she had expectations & wJiom she 
was unwilling to displease : — Held : she was not 
bound by laches or concurrence. — Davies v. 
Hodgson (1858), 25 Beav. 177 ; 27 L. J. Oh. 449 ; 
31 ].. T. O. S. 49 ; 4 Jur. N. S. 252 ; 6 W. B. 355 ; 
53 E. R. 004. 

Annotations : — QcncraUu. Mentd. lit’ Hill, Hill t». Hill (1881), 
50 L. J. Ch. 551 ; Slado tJ. Clmiiu', 11008] 1 Ch. 622. 

Goodwill & restraint of trade.] Sec, generally. 
Trade Trade TTnions. 


Seb-sect. 3. — Liabilities op Representative. 

5993. Liability of executors — For money re- 
ceived by co-executor.] — (.’risp v. Spranger A; 
Westwood (1067), Nels. 100 ; 21 E. R. 802, L. C. 

6994. For debts incurred by co-executors — 

Evidence of partnership.] — Ttistator, by his will, 
directoii that his business should be carried on by 
liis exors., of whom II. w'as one, A that in case of 
dispute, the decision of H. .should be final. H. 
proved the will, A from time to time went to the 
place where the business was carried on in the name 
of the exors. It did not appear, however, that he 
took any active part . : — Held : there was evidence 
for the jury of his partnership in the busine.sa, A 
of his liability to the busino.ss debts. — Hare r. 
Hilton (1819), 14 L. T. O. 8. 251. 


5995. On negotiable instrument — Paid for 

partnership debt.] — Wigiit.\£an v. Townroe, No. 
6787, post. 

5996. Accepted In representative ' 

capacity.] — Exors. carried on te.stator’8 trade in 
that character, A in the ordinary course of the 
business accept.ed a bill of exchange describing 
thcms(dves in it simply as exors. of testator : — 
Held : noitlier the above circunhstances, nor the 
form of the acceptance, relieved the estate of one 
of the exoi*K., who died in the liftitime of the other, 
fiom the ordinary equitable liability upon the bill. 
— Liverpool Borough Bank v. Walker (1859), 

4 De G. A J. 24 ; 4.5 E. R. 10, L. JJ. 

Annotations : — Consd. Kendall v. Hamilton (1878), 3 C. P. D. 

403 : He Hodgson, Heekett v. Ramsdale (1885), 31 Ch.D. 


5997. 
testator.] 


Given in respect of debt of 


^ -Wliere an exor. had continued testator’s 
business in pursuance of the w ill, A had in so doing, 
A according to the ordinary coui*se of business 
pursued by te.stator, given a promissory note for 
goods supplied to testator himself : — Held : the 
exor. could not obtain in a creditor’s suit for the 
administration of testator’s estate an injunction 
to restrain the creditor to whom the promissory 
note had been given from proceeding upon it at 
law, although there might have been an under- 
standing that the exor. was not to be personally 
liable, A the creditor w as to look only to testator’s 
assets for payment, A although the money pro- 
duced by the exor.’s trading had been paid into 
ct. under an order in the suit. Such relief, if to 
be obtained, must be sought in a distinct suit. — 
1.UCA8 V. Williams (No. 1 ) (1862), 4 De G. P. a J 
436 ; 10 W. R. 608 ; 45 E. R. 12.53, L. J.T. 


No. 6399, poat. 


Right to Indemnity.] — 


5998 . For debts Incurred In trading — When 

acting bonft fide.] — Exors. who were directed by the 
will to call in testator’s personal estate with all 
convenient speed, continued his trade for some 
years after his death, A ultimately a considerable 
loss was sustained. But the ct. refused to charge 
them witli the loss, as they had acted bond fide, 
A according to the best of their judgment. — 
Garrett v. Noble (1834), 6 Sim. 504 ; 3 L. J. Ch. 
159; 68E. R. 683. 

Annotation : — ^Reld. Bullock v. Wheatloy (1844), 1 Coll. 130. 

5999. .] — An exor. of a trader carrying 

on the trade after his death, though not avowedly 
in the cliaracter of exor., is nevertheless personally 
liable for all the debts contracted in the trade after 
testator’s death, whether ho is entitled or not, to 
bo wholly, or to any extent, indemnified by 
testator’s personal estate, A whether testator’s 
estate is sufficient or insufficient for that purpose. 
Neither does the propriety of the exor.’s conduct, 
as between himself A those beneficially interested 
in testator's personal estate, give the creditors of 
the trade, becoming so after the death of testator, 
the rights of creditors of testator ; it being 
immaterial, as far as they are concerned, whether 
testator, if ho had a partner, was bound by a 
covenant with him that testator’s exor. should 
continue the trade in partnersliip with the surviv- 
ing partners. 

The exor. of a deceased shareholder in a joint 
stock banking co. held not liable to make good out 
of his testator’s assets, debts contracted by the 
CO. subsequently to testator’s death, though the 
shares were registered in the exor.’s name, A he 
received the dividends in his character of exor., 
the debts due at his death having been subsequently 
discharged by the co. — JjABOUCHERE v. 'Tupper 
(1857), 11 Moo. P. C. C. 198 ; 29 L. T. O. 8. 357 ; 
5 W. K. 797 ; 14 E. R. 670, P. 0. 

Annotation : — ^Befd. Strickland v. Symons (1884), 28 Ch. D. 

245. 

6000 . .] — Re Johnson, Shearman v. 

Robinson, No. 6022, poat. 

6001 . For failure to perform duty — What 

amounts to wilful default.} — Testator gave his 
interest in the business A the stipulated ordinar>^ 
capital to his sons E., G., A W., who was a minor, 
A he directed his exors. to carry on the business, 
in conjunction wdth his two sons, until W. attained 
twenty-one, A he empowered them to sell his share 
in the brewery during his minority. He charged 
his freehold A other property with the payment 
of his surplus capital, A directed mtges. oi his real 
estate for securing his legacies : — Held : there was 
no reason for thinking that tlic suimlus capital 
could, if at all, have been realised, wdthout putting 
an end to the business, which the exors. could not 
do without breach of their duty ; though the exors. 
had not properly performed their duty, still, as 
it had not been satisfactorily made out that there 
ever w’ore partnership assets, out of which the 
legacies could have been recovered or secured, the 
exors. ought not to be chained with wilful default. 

But, assuming that it was not the duty of the 
exors. to stop the business, for the purpose of 
realising the legacies, till W. attaint Cwen^- 
one, A that there was not at that time property 
for that purpose, still the exors. might have so 
conducted themselves in the management of the 
business in the interval, A have so been parties to 
loss of the property as to have subjected themselves 
to personal liability to the legatees. ... I am of 
opinion that the charge against them cannot be 
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supported upon that ground (IjORD Cottenham, 

— Rowley v. Adams (1849), 2 H. L. Cas. 725 ; 

9 E. R. 1267, H. L. 

Annotation: — ^Befd. Pod don v. UlchardBon (1855), 7 De Q. 

To be adjudicated bankrupt.] — See 

Bankruptcy, Vo. IV., p. 34, Nos. 288-290. 

6002. Liability of administratrix — For debts in- 
curred In trading.] — The administratrix of intestate, 
a dealer in builder’s materials, carried on intestate’s 
trade, & bought cement for the purposes of the 
trade. On Apr. 15, 1886, a receiver & manager 
was appointed in an administration action brought 
i)y the infant child of intestate. On Apr. 22 the 
vendors recovered judgment against the adminis- 
tratrix for the price of the cement, but judgment 
was not sipgied till May 18, on which day the 
cement remaining in specie was sold along with 
other effects under an order in the administration 
action. Execution was never issued by the 
vendors of the cement, but they applied in the 
administration action to have the proceeds of its 
sale applied in payment of their debt. The judge 
refused this r»‘lief but declared them entitled to a 
lien on the benellcial interest of the administratrix 
in intestate’s estate : — Held : the cement, as 
between the vendors & the administratrix, w'as the 
])roT)(*rty of the administratrix, she being a debtor 
to them for the price, & as between the adminis- 
tratrix & the (‘State.* the cement belonged t(j the 
ostiite subject to the right of the administratrix 

bo indomnifhjd for the price if she was not a 
debtor to the estate, the vendors could not hav(‘ 
any liigher claim than hers, is, wore not entitled 
to anything more than the order gave them. 
Qu. : whether the order was right in declaring 
them entitled to a lion. 

A trader die.s & his personal representative carries 
on his business. Whether the representative 
carri(*s it on with or without authority, a person 
with whom he contracts a debt has no remedy 
against the assets, though an exor., if he has 
carried on the Imsinoss in accordance with his duty, 
has a right to be indemnified out of tlnun (Cotton, 
L.,T.). — lie Evans, Evans v. Evans (1887), 34 
Ch. I). 597 ; 56 L. T. 708 ; 35 W. R. 580, C. A. 

Aniwtalumo: — Could. Jonuiiigs v. Mathor, 11901] 1 K. B. 

10«. Reid. lie (lorton.UowHO r. Gorton (1889). 40 Ch. D. 

.'ilUi ; Jie Ueynolds, Ex p. White, (1915] ‘2 K. 11. 180. 

In respect of contracts & torts.] — .sVc Part 
VI., Sects. 1 , 2, poet. 

To account.]— iSVc Pai-t VT., Sect. 0, post. 

Execution against representative.] — See Part 1 1 . , 
Sect. 1, sub-sect. 10 ; Sect. 2, sub-sect. 10, post. 

Rights of creditors.] — See Sub-sect. 0, post. 


Sub-sect. 4. — Liabujty of Testator’s 

Estate. 


It 6ebts contracted in trading — Whether 

limited to part employed in trade.] — Han key r. 

(1780), 3 Madd. 148, u. ; Buck, 210 ; 


7>. G«wlaml (1804), 10 Voa. 11 
^5 P* Ihohardaon (1818), 3 Madd. 13 
Bxpid. M'NelUlo V. Aoton (1863), 4 De Q. M. 6c G. 


Befd. Owen v, Delamore (1872), L. H. 15 Bq. 134 ; He 
Mellor, Ex p. Manchester Bank (1879), 12 Ch. D. 917. 

6004. .1 — Under a bkpey. of an exor. 

& trustee, directed by the will to carry on a trade, 
&, a limited sum to be paid to him by” the trustees 
for that purpose, the general assets beyond that 
fund not liable. — Re Ballman, Ex p. Garland 
(1804), 10 Ves. 110; 1 Smith, K. B. 220; 32 
B. R. 780, L. C. 

Annotations : — Conid. He Hodson, Ex p, Ilichai'dBon (1818), 
Buck, 202. Folld. Thompson v. Andrews (1832), 1 My. & 
K. 116. Apld. Ex p. Butterfield (1847), Do G. 670, 
Apprvd. Laboncherev. Tapper (1857 ), 11 Moo. P. C. (3. 1 9H. 
Diltd. He Beater, Exp. Edmonds (1862), 4 De G. F. & J. 
488. Consd. Owen v. Dolamere (1872), L. R. 15 Kq. 134 ; 
Falrland v. Percy (1875), L. R. 3 P. & D. 217 ; He Beale. 
Ex p. Corbridge (1876), 4 Ch. D. 246 ; He Johnson, Sheai- 
man v. Robinson (1880), 15 Ch. D. 548. Apld. Fraser r, 
Murdoch (1881), 0 App. Cas. 855. Consd. Strickland r. 
Symons (1884). 20 Ch. D. 245. Retd. He Sudell, Ex p. 
Myci-y (1833), 2 Deac. & Ch. 251 ; Thompson v. Derham, 
Thompson r. Goodman (1842), 1 Hare, 3.68 ; M‘Neilll(‘ 
V. Acton (1S63), 4 De ii. M. & G. 744; He Mellor, Er p. 
Manchester Bank (1879), 12 Ch. D. 917 ; He Blnndell, 
Blundell v. BlundoU (1890), 44 Ch. D. 1 ; Re Millard, F^xp. 
Yates (1896), 72 L. T. 823. 

6005. .] — Testator disposed of his 

property by his will, & directed a trade in which 
he was concerned to be carried on after his death ; 
— Held: only testator’s capital in the trade was 
liable to the creditors of the trade, who became 
such after testator’s death. & they had no further 
claim upon his assets. — Re Hodson, Er p. Richard- 
son (IHIH), 3 Madd. 13S ; Buck. 202; 50 E. R. 
401 ; affd. (1819), Buck, 421, I.. C. 

Amv^tuti&ns : — Apprvd. Labouchcre tr. Tapper (1857), 11 
Moo. 1*. C. C. 198. Consd. Owen v. Delameiv (1872), L. R. 
16 Kq. 134 ; Re Mellor, Ex p. Butcher (1880), 13 Ch. D. 
465 ; Fraser r. Murdock (1881), 6 App. Cas. 866. Reid. 
Thompson »*. Derham, Thompson t?. Goodman (1842), 
1 Haro, 358. 

QOOQ. — Where testator directs his 

trade to be carried on after his death, that part 
of his property only will be liable, in case of bkpey., 
which he has directed to be embarked in tJie trade. 
— Thompson r. Andrews (1832), 1 Mv. A: K. 110 ; 
2 L. .T. Ch. 40 ; 39 E. R. 025. 

Annotation : — Raid. Thompson r. Derham, Thompson r. 
Goodman (1842), 1 Hare, 358. 

6007. .] — T<*stator directed his widow’ 

to carry on his business, until his y^oungest chilil 
should attain twenty-one ; tSt, for that purpose, 
gave her the t*ntire use, disposal & management of 
the capital, stock & effects wduch sliould be in, due 
At ow’ing or belonging to him, in his trade, at the 
time of his decease ; A:- he authorised his exors. 
to augment the capital employed therein ; the 
exore. i*enounced, At the w’idow’ took out adminis- 
tration : — Held : the specified property of testator 
only was liable to the tiebts contracted by the 
widow in carrying on the trade. — C utbi'sh r. 
CUTBUSH (1839), 1 Benv. 184 ; 8 E. J. Ch. 175 ; 
.3 Jur. 142 ; 48 E. R. 910. 

Annotations : — Apld. Fraser r. Murdoch (1881), 6 App. Cas. 
855. Reid. Thompson r. Derham, Thompson r. Goodman 
(1842), 1 Hare. 358 ; Owen r. Delamore (1872), L. R. 15 
Eq. 134 ; Falrlomb v. I’ercy (1875), 39 J. P. 632. 

6008. Liability of funds in court --Trading 

authorised by court.] — In an administration suit, 
the ct. authoris<‘d the legal poi*sonal reprc'sentative 
to carry on lu'wspapers which formed part of tlie 
assets, & a stationer for that purpose furnished 
paper on credit ; — Held : he was entitled to be 
paid out of the fund in et. forming part of testatoj ’s 


part V. SECT. 1, SUB-SECT, 4 . 

^^fofdracted in tradim 
Whether Htnited to part employed ii 


An exor. oarryiiifir on the trade 
of testator under a testamentary trust 
Is liable personally to the trade orators 
6c is entitled as a trader to use the 


trade assets of testator. — J ethabhai 
r. CuoTALAL (1909), I. L, R. 34 Bon:. 
209.— IND. 
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4, 5, <fe 6.] 

estate, though such estate was insufBcient to pay 
testator’s d^ts. — Tinkt*er v, HiNDMAUsn (1840), 
2 Beav. 348 ; 48 E. U. 1215. 

Annotalion : — Bald. Land v. Land (1874), 4'4 L. J. Ch. 311 

6009. Business carried on in executor’s 

name.] — If an exor., in pursuance of the directions 
contained in tes^tor’s will, carries on testator’s 
business, & in so doing contracts debts, the fact 
that he has carried on the busine^ in his own name 
& that testator’s assets employed in it are ostensibly 
the exor.’s own property, will not entitle a judg- 
ment creditor of the exor. t<i take in executiofi 
testator’s assets. Lapse of time & an enjojonent 
of the assets in a manner inconsistent with the 
trusts of the will, coupled with the consent of the 
beneficiaries, may, howev'er, raise an inference of a 
gift of the assets by them to the exor., & entitle 
liis judgment creditor to take them in execution. 
But, when the possession & the time which has 
elapsed are in accordance with the trusts of the 
will, no such inference can arise. An exor. six 
years after the death of testator, surrendeivd a 
iease belonging to testator, & took a renewed lease, 
including additional property, & at an increased 
rent, in his own name. He afterwards deposited i 
the lease as security for money advanced to him, 
which he applied to liis own purposes. The 
renewed lease contained no mention of the sur- 
render, & the mtgee. did not know that the borrower 
was an exor., or that he was not the beneficial 
owner of the lease. He did not, however, make 
any inquiry into the title. An action was after- 
wards brought to administer testator’s estate. 

a consent order was made* for the sale of the 
leasehold jHroperty, without prejudice to any right, . 
the mtgee. giving up the lease to facilitate the sale, j 
He claimed to be paid the amount due to him by | 
the exor. out of the proceeds of sale i—Held : 
(1) the lease was in equity part of testator’s estate. 

& the equity of the estate being prior to the equity 
of the mtgee. must prevail against it; (2) the 
equitable mtgee. was not injured by the order to 
give up the indenture of lease, &; did not thereby 
acquire any claim upon the proceeds of the sale.-- 
Re Moroan, Pillorem v. Pili/jrem (1881), 18 
Ph. D. 93 ; 50 J.. J. Ch. 8,34 ; 45 L. T. 183 ; 30 
W. R. 223, C. A. 

Annntationt : — As io (1) Refd. lie Gorton, Dowse r. Gorton 
(1889), 60 L. T. 30r> ; Graham r. Drummond, [18UG| 1 Ch. 
968 ; Jennings v. Mather, [1901] 1 K. D. 108. 

Execution against representative for debts in- 
curred in carrying on business.'— Part \TT., 
Sect. 2. sub-sect. 10, jwst. 


Sub-sect. 5. — Rights op Beneficiaries. 

6010. To profits or interest— Rate of interest— 
Business carried on without authority.] — Burden 
V. Burden (1813), cited 1 Jac. & W. 134. 

6011. .] — (1) Where trust pro- 

pertjr is employed in trade without authority, the 
cestuia gue trust must elect to take cither tlie 
prodte for the whole period, or interest for the wdiole 
period. Circumstances may arise to entitle lliem 


Administrators. 

to take profits for one, & interest for another part 
of the period ; but a notice of dissolution of partner- 
ship, published for a particular purpose & not 
accomiwinied by a settlement of accounts, or a 
transfer of the property, is not sufficient. Qu, : 
wliether embarking the fund in a now trade, or at 
a different place would bo sufficient. 

(2) Interest to be computed at 5 per cent, when 
the property has been employed in trade. — 
IIeathcote f.IIumE (1819), 1 Jac. & W. 122 ; 37 
E. R. 322. 

AnnoUUi&ns : — As to (1) Beld. Docker r. Souich (1834), 2 
My. & K. 655 ; Wightwlck v. Lord (1857). 6 fl. I^. CaH. 
217; Vy«40 r. Poster (1872), 8 Ch. App. 315, n. As (o 
(2) Befd. Agabeg v. Hartwell (1835) i L. J. Ch. 19U. 

6012. To profits — In what proportion.] — Pltf. 

married one of the daughters of testator ; on 
testator’s death, the partnersfiip between him A; 
deft, was dissolved. Deft., who was the exor., 
continued to carry on tlie business with the same 
capital : — Held : testator’s trade having been 
carried on after his death with his capital, pltf. A: 
his wife wore with testator’s other cliildren entitled 
to the profits in proportion to the shares they were 
respectively entitled to in testator’s personal estate, 
— Hill r. Burnham (1805), cited 15 N'es. 220, 
L. C. 

Annotation : — ^Refd- Crawshay r. Collins (1826), 2 lUiss. 325. 

6013. .] — Re Cameron, Nixon r, 

Cameron, No. 5990, ante. 

6014. As between tenant for life & re- 

maindermen.] — Re Crowtiier, Mi dole v v. 
(^HOWTHKK, No. 5981, ante. 

6015. To interest —Profits retained in business — 
As additional capital.] — Testator authorisc'd his 
exors. to enter into a partnership with his brother, 
on such terms as they sliould think fit, 6c leave his 
capital therein. The exoi-s. did so, 6c the articles 
of partnershi}) stipulated that interest at £5 per 
cent, .sliould be paid on testator's capital, & that 
part of the exor.’.s piofits shouhl be left in the con- 
cern as additional e.apital : — Held : the tenant for 
life was entitled to the interest, but the share of 
the profits retained as additional capital must, 
as between tlie tenant for lift? 6c n^mainderman, be 
considered as capital 6c not income. — S troud v. 
(JWYKR (18(i0), 28 Beav. 130; 2 L. T. 400; 0 
Jup. N. S. 719: 51 K. R. 315. 

Annolatinns : Consd. lit Hill, Hill i’. Hill (1881 ), 50 L. J. Ch. 
551. Refd. Vyw f. Poster (1872), 8 <'h. App. 309; 
(3jlUingw«»rlh r.Chambcrfl, [189(5] 1 Ch. <585; Apploby, 
Walker v. J.ever, He Appleby, Walker v. Niobot (1902), 
51 W. K. 153; .Slade r. Crhaiiie, 11908] 1 Ch. 522; He 
Hoyles, Uow v. Jugg (.No. 2), |11»12] 1 Ch. 07, 

To prove in bankruptcy.j See Bankkui*t<^y, 
Vol. IV., pp. 249, 414, 404, 405, Nos. 2: 

4()10, 4 187 el spg. 


SuB-.sKLT. 0 . — Rights of Creditors. 

6016. Of testator — Right to priority — No assent 
by such creditors to carrying on business.] 

Testator, who died in 1905, & who Wiis carrying on 
a business at the time of bis death, empower^ his 
exors. Ui continue to carry on same. They did so 
for three years, 6C incurred considerable debts. A 


PART V. SECT. 1, SUB-SECT. 6. 

d. Of tesiator — Right to pritiriig.] 


--Mhcrc an admiiibtratiix carried on 
the huidiiCMM, tic continued surh trading 
after decree for adiiiiniHtratiori 


any order authorising her no to do, & 
t here wore tftill unpaid ereilJtors of the 
intcMate, 8c the auminlatratrlx was In 
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banking co. were their creditors in connection with 
the business, & that co., suing on behalf of them> 
selves & other creditors of t^tator, brought an 
action for administration of testator’s estate. 
Judgment was given in 1908 for the usual accounts 
& inquiries, & also for inquiries as to the creditors 
whose debts had been incurred by the carrying on 
of the business, as to the amount of testator’s 
assets properly employed by the exors. in carrying 
on the business, & as to the amount of such assets 
available for payment of testator’s debts. Certain 
creditors of testator who came in under the judg- 
ment stated that they had not assented to the 
cxors. carrying on the business, & claimed to be 
paid out of testator’s assets in priority to any right 
of indemnity of the exors., &, to any right of the 
creditors of the exors. by way of subrogation ; & 
they applied to have the certificate of the master 
which found the contrary, varied in this respect : — 
Held: the exoi*s. as such were not entitled to do 
as they had done, seeing that there were creditors 
to a substantial amount remaining unpaid ; &, 
apart from any creditors of testator who were in 
a special position by reason of their liaving 
assented to the exoi’S. carrying on testator’s 
business, every other creditor was entitled to say 
tliat, as against him, the exors. could not justify 
the carrying on of testator’s business for the period 
tiiat they did ; tlierefore, that wliatever right of 
indemnity the exors. might have against the 
beneficiaries, they could not have any such right 
as against the creditors except upon the terms of 
making good to testator’s estate the amount which 
they liad in their hands available for payment of 
his debts . — Re East, London County & West- 
MiNSTi<:ii Bankino Co., I/td. v. East (1911), ill 
L. T. 101 ; 58 Sol. Jo. 513, C. A. 

6017. Of representative — Whether creditors of 
testator— -Conduct of executor.] — Laboucheue v . 
Tupper, Ko. 5999, anlc. 


6018. Right to administration decree.] — 

Testetor having directed his exoi's., at their dis- 
cretion, either to wind up or to continue his busi- 
ness, tiiat of a clothier, with power to apply the 
capital employed in tlie business in carrying it on, 
& to employ in such business any money, part of 
his general estate, the exors. elected to continue 
the business, but did not, as they said, ^ the con- 
trary WM not proved, employ more of the assets 
in carrying on the business than were so employed 
at testator s death. Upon bill by a person alleging 
himself to bo a creditor of the business since the 
death, on behalf of himself & aU the other crcditoi*s 
of testator, seeking administration of testator’s 
estate which had been employed in the business, 
there being no suggestion of insolvency x—Ueld : 
the remedv^ of pltf. was not an administration 
decree in this ct., but an action at law. — O wen r, 

L. E. 15 Eq. 134 ; 42 L. J. Ch. 
232 ; 27 L. T. 047 ; 21 W. U. 218. 

Percy (1S75). L. n. 3 
Ch D* V. Syuiuiis (1883), 23 


“mi to grant of administration 
What conditions may be imposed.] — Testator 1 
r j Appointed A. & B. exors. & trustees, 
directed them to allow his wife to receive the ret 
profits of his estate, & to carry on his busint 


of a tailor & draper for the term of her natural life, 
if she should so long remain his widow. A. & B. 
declined the trusts & duly renounced probate, dc 
administration, with the will annexed, was granted 
to the widow, who carried on the business down 
to the time of her death, in Jan. 1874. She 
did not marry again, she died insolvent & 
intestate. With the exception of a policy of 
insurance for a small amount, the whole of testator’s 
property was employed by the widow in carrying 
on the business, & while she did so 0. supplied her 
with goods in the way of the trade of a tailor to the 
amount of £399. The debt remained unpaid 
at her decease, & 0. held no security for any part 
of it. The ct., the parties interested under the will 
having been cited, & there being no opposition to 
the motion, decreed administration with the will 
annexed, of the unadministered effects of testator 
to C. as an equitable creditor of the estate, but 
required, as conditions to liis obtaining the grant, 
that he should in the first place, as a legal creditor 
of the widow, take out administration to her estate, 
& also give justifying security. — In the Goods of 
Percy, Fairland v. Percy (1875), L. 11. 3 P. & L). 
217 ; 44 L. J. P. & M. 11 ; 32 L. T. 405 ; 39 
J. P. 032 ; 23 W. R. 597. 

A nnotation Reid. Ite Johnson, Shearman v. llublubon 

(1880), 15 Ch. D. 548. 

6020. Right to retain amount of debt — 

Incurred by deceased administratrix — Out of sale 
of mortgaged property of testator.] — W., the owner 

occupier of a public house, gave to H. & Co., 
brewera, a mtge. to secure £1,300, & also all sums 
which should at any time be owing to them from 
W., his executors, administrators, or assigns, on 
any account wliatsoever. W. died, giving, by will, 
all his property to his wife, for life, without any 
directions as to carrying on his business. Letters 
of administration, with the will annexed, were 
granted to the widow. The widow carried on the 
business, & was supplied with beer by II. & Co., 
to whom she from time to time made payments 
which discharged the moneys due to them from W. 
at his decease other than the £1,300, but a balance 
of £138 was due from her to them at her decease 
for beer supplied. H. & Co. sold the pi*opei*ty 
under a power of sale, & claimed to retain not only 
the £1,300 but the £138. Tlie question was 
raised on summons in an action for the adminis- 
tration of AV.’s estate : — Held : ns the widow was 
assign of the public-house, the £138 was covered 
by the security, & U. A& Co. were entitled to retain 
it. — Re Watts, Smith v. Watts (1882), 22 Ch. I). 
5 ; 52 L. J. Ch. 209 ; 48 L. T. 107 ; 31 W. R. 262, 
C. A. 

AnnoUUions : — Montd. Bird r. Wenn (1880), 33 Ch. D. 215 ; 

Ledbrook r. I’assman (1888), 57 L. J. Ch. 855 ; Kinnaird 

i\ TroUopo (1889), 42 Ch. D. 610 ; Squire r. Pardo© (1891), 

30 L. T. 243 ; Stone o. Liokorish, [1891] 2 Ch. 363 ; 

■ Bank v. Princess Koyal Colliery Co. (1900), 82 

L. T. 559. 

6021. Right to representative’s Indemnity.] 

Rc Beater, Ex jj, Edmonds, No. 0398, post. 

5022. .] — ^Vhero a trader has by his 

will directed his exor. or trustee to carry on his 
trade & to employ a specific portion of the trust 
estate for the purpose, the rule is that, though 
the exor. or trustee is personally liable for debts 
incurred by him in carrying on the trade pursuant 


J — -Held : creditors of gr< 

aSa Vi against 

P*^lo*'ity to creditors of 
O' otherwise. — M*ALOO^ 
M Aloon, 11900] 1 1. U, 367.— IR. 

J. — VOl.. yxiv. 


6021 I. Of represtntativc — lUght to 
reprefteiitative's ttuUmnity .] — A person 
supplying goods to an exor. carrying 
on the buuness of testator in aooordance 
with his will has no right against the 
estate, but has a right to be subrogatod 


to any right uf indemnity which the 
exor. has against the estate in respect 
of tlie liability so incurred . — lie Braun, 
Braun t*. Braun (1902), 23 C. L. T. 96 ; 
14 Sian. Li. It. 346.~-CAN. 
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Sect, 1. — To carry on ieaiaior^a bueineaa : 

6. Sect, 2 : Sub-aecis. 1 < fc 2, A. cfe B, (a) «» ] 


to the will, he has the right to resort for his 
indemnity to the specific assets so directed ^ 
employed, but no further ; &, consequently, the 
creditors of the trade are entitled to stand m the 
place of the exor. & trustee, & to claim the 
of that right so €ts to obtain payment of their debts ; 
but the rule does not apply where the exor. or 
trustee is in default to the specific trust estate 
devoted to the trade ; in such a case, the defaulting 
exor. or trustee not being himself entitled to an 
indemnity except upon terms of making good his 
default, the creditors are in no better position, & 
are therefore not entitled to have their debt paid 
out of the specific assets unless the default is made 
good . — Re Johnson, Shearman v. Robinson 
(1880), 16 Ch. D. 648 ; 49 L. J. Ch. 746 ; 43 L. T. 
372 ; 29 W. R. 168. 


Annotations : — Consd. Strickland v. Symons (1884), 26 
Ch. D. 245 ; Re Firmln, London & County Banking Co. 
V. Firmln (1887), 67 L. T. 45 ; fic BlundeU, Blundell t>. 
Blundell (18U0), 44 Ch. D. 1. Distd. Re Xldd, Kidd v. 
Kidd (1894), 70 L. T. 648. Apld. Re Frith, Newton v, 
Rolfo, [1902] 1 Ch. 342. Refd. Fraser v. Murdoch (1881). 
6 Ai)p. Cas. 855 ; Re Dimmock, Dimmock v. Dixnmoek 
(1885), 52 L. T. 494 ; Re Millard. Ex p. Yates (1895), 72 
li. T. 823 ; Re Shoroy, Smith v. Shoroy (1898), 79 L. T. 
349 ; Jennings v. Mather, [1901] 1 K. B. 108 : Re British 
Power Traction 5c Lighting (^., Halifax Joint Stock 
Banking Go. v. British l*ower Traction 5c Lighting Co., 
[1910T2 Ch. 470. 


6023. .] — lie Evans, Evans v. Evans, 

No. 6002, ante. 


5024. .] — Exors. &> trustees, in pur- 

suance of a power contained in a will, carried on the 
business of a licensed victualler after the death of 
testator, & incurred debts to trade creditors. An 
action was commenced for the administration of 
the estate of testator. The trade creditors took 
out a summons in the action asking for an order 
declaring that they were entitled to the trustees* 
right of indemnity against the estate so as to get 

S ayment out of the estate. The trustees had m^e 
efault in rendering proper accoimts, but not in 
payment of money. There was a sufficient fund 
m ct. to pay all the debts : — Held : in order to 
deprive the trustees of their indemnity, there must 
be a default in payment of money & not merely 
a default in the I'endering of accounts, & as in this 
case there was no default in payment of money, 
the creditors were entitled to prove against the 
estate through the right of the trustees to 
indemnity, & there would be a declaration to that 
effect. — Re Kidd, Kidd v. Kidd (1894), 70 L, T. 
648 ; 42 W. R. 571 ; 8 R. 261. 


6025. One co-executor a defaulter.] — 

Where testator’s business is carried on after his 
death by his trustees under a power in the wdil, 
the right of the creditors of the business to be paid 
out of the trust estate in priority to the cred^rs 
of testator, by virtue of the trustees’ right of 
indemnity in respect of the debts properly incurred 
by them in carrying on the business, is not pre- 
cluded by the fact that one of the trustees has been 
found a defaulter . — Be Frith, Newton v. Rolpe, 


[1902J 1 Oh. 342 ; 71 L. J. Ch. 199 ; 86 h. T. 

212 . 

Representative’s Indemnity generally.] 

— See Sect. 7, sub-sect. 3, post. 

In bankruptcy.] — See Bankruptcy, Vol. IV., 
pp. 249, 464, 465 ; Vol. V., p. 769, No. 6533. 


Sect. 2.— TO ALIENATE. 

See Administration of Estates Act, 1925 (c. 23), 
ss. 32, 33. 

Sub-sect. 1. — In General. 

6026. General rule — Absolute power over assets.] 

— Qu. .* whether a grant of omnia bona aua by 
an exor. passes the goods which he has as exor. — 
St. John (Lord) & Grays (Sir John) Case (1677), 
4 Leon. 22 ; 74 E. R. 701. 

6027. .] — The general rule both of 

law & equity is clear, that an exor. may dispose of 
the assets of testator ; that over them he has 
absolute power ; 8c that they cannot be followed 
by testator’s creditors. It would be monstrous if 
it were otherwise ; for then no one would deal with 
an exor. He must sell, in order to effect the will ; 
but who would buy if liable to be called to an 
account. It is also clear, that if at the tune of 
alienation, the purchaser knows they ai*e assets, 
this is no evidence of fraud ; for all testator’s 
debts may have been already satisfied ; or if he 
knows that the debts are not all satisfied, must he 
look to the application of the money ? No one 
would buy on such terms. There is one exception 
indeed, w'here a contrivance appears between the 
purchaser & executor to make a devaatavit ; but 
nothing of that sort appears here ; for the aliena- 
tion is by execution & a bill of sale. Testator died 
three years before this transaction ; & if the exors. 
paid ^ demands, the assets belong to them. No 
demand was made by pltf. during all that time ; & 
long before any demand was mi^e, a fair creditor 
of their own sued out execution. As to fraud, there 
is none. It is stated, indeed, they knew the goods 
were the goods of testator ; but that will not make 
a fraud, as it is not stated that they knew the debts 
were unpaid. It is true that the exors. might 
have disputed the seizing of the goods which he 
had as exor. ; but they did not object. On the 
contrary, by being a party to the bill of sale they 
assented to it ; & t}i£s bill of sale so assented to, 
is equal to a purchase ; & is the same os an aliena- 
tion by the exors. (Lord Mansfield, C.J.). — 
Whale v. Booth (1784), 4 Term Rop. 626, n. ; 
4 Doug. K. B. 36 ; 100 E. R. 1211. 

AnwUitioTia : — Cossd. Farr v. Newman (1792). 4 Term Hop. 
621 ; Hill V. Slmpaon (1802), 7 Vea. 152 ; M*Leod v, 
Drummond (1810), 17 Tea. 152. Bald. Quick v. Bt^os 
(1798), 1 Boa. Sc P. 293 ; Ray v. Ray (1815), Coop. O. 264 ; 
Doe d. IVoodhead v. Fallows (1832), 2 Cr. 5c J. 481 ; Fen- 
wick V. Layoock (1841), 2 Q. B. 108 ; Graham v. Drum- 
mond. [1896] 1 Ch. 068. Moiltd. ShlrreiZ v. WUka (1800), 

1 liSaat, 48. 


PART V. SEiTr. 2, SUB-SECT. 1. 

6026 1. General rule — Absolute pofuxr 
over assets .] — The power of an exor. to 
diapoae of any property is auhjeot to 
any restriction imposed by the will 
appointing him. Where there is no 
each' restriction, the power to dispose 


U not dependent on the permission 
the ot., & the ct, has no Jurij^ictlon 
the matter . — Jn the Goods of Nuni 
J " (1896), I. L. K. 23 CaJ 


Exempt 

administrator has 


property.] — An 
no authority to 


dispose of property covered by Exemp- 
tions Act, H. S. C. o. 47, a. 5, but a 
sale thereof which has been made by 
the administrator honestly 8c in good 
faith dels beneflcial.may beoonflrmM by 
the ot . — Re Kolbk Estate, Standard 
Trusts Co. v. Kolbs. [1918] 8 W. 
W. R. 310; 11 Saak. L. R. 405.‘~CAN. 
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Sub-sect. 2. — Pebsonalty. 

A. Who may exercise Potoers, 

Sec, tww. Administration of Estates Act, 1925 
(c. 23), s» S. 

6028. Co-executor — Power to sell goods.] — 

Where the devise is, that two exors. shall sell, 
one alone cannot sell ; so where the devise is to 
two exors. to sell : for it is a power with a trust, 
& not only an interest, but one of them may sell 
all the goods, for this is an entire interest in both 
without such a trust jointly. An exor. need not 
name himself exor. when he brings an action of his 
own possession. If a stranger take goods out of the 
possession of an exor., this exor. shall maintain a 
writ against him without naming himself exor., & 
without na mi ng his co-exor., for the possession 
was in him alone. — ^A non. (1355), Jenk. 43 ; 145 
E. B. 33. 

6029. Power to grant term.] — If two exors. 

have a term A one grant all that belongs to him, 
the whole term thereby passes ; sectts of joint 

-Anon. (1536), 1 Dyer, 23 b ; 73 E. K. 
49. 

Annotations : — Apld. Simpson v. Gutteridspo (1S16). 1 Ma^d. 
609. Befd. Ex p. Holdsworth (1841), 1 Mont. D. Sc De Q. 
475 : He Chaplin Sc Staffordshire Potteries Waterworks 
Ck).’s (Jontraot, [1922] 2 Ch. 824. 

6030. .] — Each exor. has entire control 

over testator's personal estate ; he may release, 
pay, or transfer without the other, A so of one 
administrator ; though formerly questioned. — 
.Tacomb V. Harwood (1751), 2 Ves. Sen. 205 ; 28 
E. R. 172. 

Annotations : — Befd. Farr v. Newman (1792), 4 Term Hop. 
621 ; DoTaynes v. Noble, Sloech's Case (1816), 1 Her. 
539. Mentd. Taner v. Ivie (1752), Belt’s Sup. 386 ; 
Uoare v, CToutenoin (1779), 1 Bro. C. C. 27 ; Kendall v. 
Hamilton (1878), 3 0. P. D. 403 ; lie Hodgson, Beckett v. 
Hamsdale (1885), 31 Ch. D. 177. 

6031. Power to assign lease.] — No object ion 

to a title that an assignment of a term was executed 
by one exor. only, though the deed was prepared 
as an assignment by two exors. ; one exor. being 
competent to assign. — Simpson v. Gutteridge 
(1810), 1 Madd. 009 ; 66 E. R. 224. 

Annotations : — Befd. Ex p. Holdsworth (1841), 1 Mont. D. Sc 
De Q. 475 ; Rs Chaplin Sc Staffordshire Potteries Water- 
works Co.’s Contract, [1922] 2 Ch. 824. Mentd. Dyke 
V. liondaU (1852), 2 De Q. M. St Q. 209. 

6032. Acting under mistaken belief in 

authority.] — One of two exors., erroneously be- 
lieving that he was acting with the authority of the 
other, contracted to sell a leasehold house, part of 
testator’s estate ; — Held : the purchaser could not 
enforce a specific performance of the contract. 
Qu. : whether he could have done so if the exor. 
had been under no misapprehension. — Sneesby v. 
Thorne (1866), 7 De G. M. & G. 399 ; 3 Eq. Rep. 
849 ; 26 L. T. O. 8. 260 ; 1 Jur. N. S. 1058 ; 3 
W. R. 605 ; 44 E. R. 166, L. JJ. 

^nnotaR^ Naylor v. Goodall (1877), 47 L. J. Ch. 

63. Befd. iZeIngham, Jones e. Ingham, [1893J 1 Ch. 352. 

6038. Power to deposit securities.] — One 

of two exors., who wm himself a residuary legatee, 
entered an account with a banker in his own name 
for executoriiJ purposes, A the banker, with 
notice of the dispositions under the wiU, made 
advances to the exor. for payments connected 


with the exorship., A securities were deposited 
for repayment of the advances. The co-exor. 
assented to the first advance, but upon a second 
advance being made to the acting exor. upon other 
securities, he withdrew his assent, A objected to 
the banker being repaid out of the trust property, 
on the ground that the money has been placed to 
the separate account of the acting exor. The 
advances were duly applied to the purposes of the 
administration. Upon an action being brought 
by the banker for a lien upon the second securities 
for repayment of his advances : — Held : the banker 
was justified in advancing money to the acting 
exor. for executorial purposes, A the assent of the 
co-exor. in the first instance was a further justifica- 
tion for placing confidence in the acting exor. A 
in making further advances to him. The repay- 
ment was therefore decreed with mtgee.’s costs. — 
Child A Co. v. Thorley (1880), 16 Ch. D. 151 ; 29 
W. 

6034. Power to pledge goods.] — Atten- 

borough V. Solomon, No. 6082, post. 

6035. Co-administrator.] — ^Willand v. Fbnn 
{circa 1743), cited 2 Ves. {^n. at p. 267 ; 28 E. R. 
173. 

Annotaiions : — Consd. Jacomb v. Harwood (1751), 2 Yes 

Sen. 265 ; Kent v. Pickering (1837 ), 2 Keen, 1. 

6036. .] — Jacomb v. Harwood, No. 6030, 

ante. 

6037. Infant executor.] — Infant exor. sold Uie 
goods of his testator at less undervalue than they 
were worth ; A afterwards brought an action of 
detinue against the vendor upon it in retardatione 
cxectUionis icsiamenii ; this sale of the infant exor. 
was good ; A should bind him notwithstanding 
liis nonage (per Cur.). — Manning’s Case (1586), 3 
Leon. 143 ; 74 E. R. 694. 

6038. Power to sell goods to pay debts.l- 

An infant exor., of the age of thirteen, or other 
person by his order, may sell goods to pay debts. — 
Clerke V. Hopkins (1591), Oo. Eliz. 254 ; 78 
E. B. 609. 

6039. Husband of executrix —Power to grant 
term.] — A man possessed of a term for years in 
right of his wife as extrix. of her former husband, 
has power to grant A convey same. — Thru stout d. 
Levick V. CoppiN (1772), 3 Wils. 277 ; 2 Wm. Bl. 
801 ; 95 E. R. 1054. 

AnnotaJtian : — Bold. Pemberton v. Chapman (1858), E. B. Sc 

E. 1056. 


B, Extent of Powers, 

(a) Power of 
i. In General. 

6040. General rule.] — Homesby v. Ashton 
(1673), 3 Keb. 208 ; 84 E. R. 079. 

6041. .] — Whale v. Booth, No. 0027, ante. 

6042. To pay debts — Sale of leasehold property.] 

— Ewer v. Corbet, No. 6093, post. 

6043. .] — Burtino v. Stonard (1723), 

2 P. Wms. 150 ; 24 E. R. 677. 

Annotation : — Befd. M'Leod «. Drummond (1810), 17 Yes. 
152. 


PART V. SECT. S. SUB-8E0T. 2.— i 

f. A^UnUiraior — • Power to » 
For diatrUmtion to next i 
administrator, who has pa 
the funeral & testa m entMy expena 


Sc debts of Intestate, has a power of 
sale over the leasehold property of 
intestate for the purpose of distribution 
among the next of kin . — Re Norwood 
Sc Biakb’s Contract, [1917J 1 1. R. 
172.— IR. 


PART V. SECT. 2. SUB-SECT. 2.— 
B. (a) i. 

g. To pay debts .] — As to the right 
of an oxor. to sell the assets of the 
estate, whether movable or immpvable 

D 2 
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S^t. 2 . — To alienaie: Svb-aect. 2, B, (a) i. <fc tij 

6044. Though specifically bequeathed.] 

— Exor. or administrator where there are debts 
may sell testator’s term specifically devised ; 
even in suspicious circumstances of fraud, after 
long possession by the purchaser, or the person 
under whom he takes, the ct. wiU not relieve. — 
Andrew v. Wrioley (1792), 4 Bro. C. C. 125 ; 29 
E. R. 812. 

Annotations : — Reid. Hill v. Simpson (1802), 7 Vcs. 152; 
M‘Leod V. Drummond (1810), 17 Ves. 152. MenM. 
Beclrford v, Wade (1805), 17 Ves. 87 ; Chalmer v. Hr^ey 
(1819), 1 Jac. & W. 51 ; Graham v. Drummond (1896), 12 
T. L. R. 319. 

6045. Of executor .] — As to an exor. paying 

his own debt by a sale or pledge of his testator’s 
estate ; whether such a transaction can stand. — 
Scott v, Tyler (1788), 2 Bro. C. C. 431 ; 2 Dick. 
712 ; 29 E. R. 241, L. C. 

Annotations: — ^Reld. Hill r. Simpson (1802), 7 Ves. 152; 
M'Leod t?. Drummond (1810), 17 Ves. 152; Wilson t>. 
Moore (1834), 1 My. & K. 337 ; Vane v. Ridden (1870), 5 
Ch. App. 663 ; Graham v. Drummond, [1896] 1 Ch. 968 ; 
He Chaplin & Staffordshire Potteries Waterw’orks Co.’s 
Contract, [1922] 2 Ch. 824 : Re Kemnal & Still’s Contract, 
[1923] 1 Ch. 293. Mentd. Pearce v. Loman (1796), 3 
Vos. i35 ; Stackpole e. Beaumont (1796), 3 Vcs. 89 ; 
Clarke v. Parker (1812), 19 Ves. 1 ; Lloyd v. Brantou 
(1817), 3 Mer. 108 ; Morley v. Rennoldson, Morlcy r. 
Linkson (1843), 2 Haro, 570 ; Godfrey v. Hushes (1847), 

5 Notes of Cas^, 499 ; Newton v. Marsden (1862), 2 John. 

6 H. 356 ; BcUalrs v. BeUairs (1874), L. R. 18 £q. 510 ; 
Re Nourso, Hampton v. Nourse, [1899] 1 Ch. 63 ; Re 
Whiting’s Settlmt., Whiting v. De Rutzon, [1905] 1 
Ch. 96 ; Re Hewctt, Eldridgo v. lies, [1918] 1 Ch. 458, 

6046. Under will — What amoimts to power of 

sale.] — Devise of a cottage, etc., to the wife for 
life, i-emainder to P. for life if she survived the wife, 
& after the death of P., to be distributed as there- 
after mentioned ; “ & as to all the rest, residue & 
remainder of my estate & effects, etc., unto my 
wife,” for life, remainder to P. “if she shall be 
then living ” ; “ but if she shall be then dead, 
then my will & mind is, that the whole shall be sold 
& the money arising therefrom shall bo equally 
divided between, etc.” ; & as to all the rest, 

residue & remainder of my estate & effects, etc., 
to my wife,” who was appointed residuary legatee 
& sole extrix. P. died in the lifetime of the wife 
of the devisor : — Held : the wife did not, as extrix., 
derive a power of sale under the first residuary 
clause, & the second residuary clause operated 
only upon such property of the devisor as was not 
previously disposed of. — A llum v . Fryer (1842), 

3 Q. B. 442 ; 11 L. J. Q. B. 313 ; 7 Jur. 13 ; 114 
E. R. 576. 

6047. Discretion of trustees — Where several 

oilers of purchase.] — A. A B. were trustees \mder ^ 
a will for sale of a valuable outfitting business & 
the stock in trade. C. was the only cestui que 
trust in esse. Two offers were made of nearly 
equal value, one by D. & E., persons who had been 
in the employ of testatrix ; the other by F, 
A. Ai B. considered the former offer to be the 
more advantageous, on account of the assistance 
which would be afforded to them by D. A E. in 
getting in the outstanding debts, which were 
considerable. C. was in favour of I'here was i 
some conflict in the evidence as to what discussion 1 


I took place between A. & B. & 0. Ultimately 
the offer of D. A E. was accepted. On a bill filea 
by 0. against A. & B. alleging that F. would have 
made a higher offer if the negotiations had been 
continued, &> charging the trustees with the con- 
sequent loss to the estate ; — Held : the trustees 
could not, under the circumstances, be made liable, 
& they ought to be allowed the usual trustees’ 
costs of the suit. — Selby v. Bowie (1863), 2 
New Rep. 2 ; 8 L. T. 372 ; 9 Jur. N. S. 425 ; 11 
W. R. 006, L. J J. 

6048. Sale to co-executor — Validity.] — 

Where testator gives an absolute discretion to his 
exors. to postpone the sale & conversion of his 
estate, they are not bound by the ordinary rule 
to convert the property within a year, even though 
some of the property consists of shares in an un- 
limited CO. Nor will they be liable in the absence 
of mala fides for loss arising to the estate from the 
non-conversion . 

Testator gave all his real A; personal propei'ty, 
including a business, to his exors. on trust to sell 
A pay the income to his wife for life, A after her 
death to pltf., but with full discretion to his exors. 
to postpone the sale of his estate. He directed 
that until the sale the net income should be applied 
in the same way as the income of the proceeds of 
the sale was to be applied. Shortly after the 
death of testator one of the exors. purchased the 
business at a valuation : — Held : the sale must 
be set aside, A the exor. must account for the 
profits made since the sale without salary, but 
with just allowances ; A the amount of the profits 
must be treated as capital, A the widow was only 
entitled to the income of it. — lie Norrington, 

I Brindley v . Partridge (1879), 13 Ch. D. 654; 

I 44 J. P. 474 ; 28 W^ R. 711, C. A. 

Annotations: — Reid. Re Oowiber, Midgloy v. Crowthcr 

(1895), 64 L. J. Cb. 537 ; Re Imiu, Bai’tou v. Irwin (1895), 

39 Sol. Jo. 233. 

6049. Effect of administration action — By 
creditor of testator.] — A bill filed by a creditor of 
deceased testator, for the administration of the 
estate under the direction of the ct., does not of 
itself suspend or control the exor.’s right to dis- 
pose of the property A make a good title. The 
cts. of common law take judici^ notice of this 
principle of equity ; A evidence to show a contrary 
practice is not admissible. — Neeves v . Burrage 
(1849), 14 Q. B. 504 ; 19 L. J. Q. B. 08 ; 14 L. T. 
O. S. 394 ; 14 Jur. 177 ; 117 E. R. 196. 

Annotation : — Reid. Price v. Price (1887), 35 Cb. D. 297. 

Sale of stock In public funds .] — See Bankers, 
Vol. III., pp. 123, 124. 

6050. Sale of shares.] — P., owner of a share in a 
co., died in 1859 intestate, A in J une, 1859, adminis- 
tration to her estate was granted to A., her sole 
next of kin. A. died in Nov. 1859, intestate, A 
without having dealt with the share, leaving 8. 
his sole next of kin, A administration to his estate 
was granted to his widow, E. In Feb. 1860, E. 
passed the residuary account of P.’s estate showing 
no debts. In Nov. 1860, E. described as “ adminis- 
tratrix of A. administrator of P.” executed a 
transfer of the shares, which was passed by tlio 


for the purpose of paying the debts of 
deceased, there can be no donbt. He 
cannot sell anything specially be- 
queathed BO long as there are other 
assets to meet the debts, but even land 
or other things specially bequeathed 
may be sold 11 the sale is necessary for 
the payment of debts . — Re Buown 
(1895J, 7 8. C. 239.— B. AF. 


6046 1. Under u'ill — IV hat amounts 
to power of mU .} — Testator bequeathed 
to his wife the proceeds of ono-hatf of 
ail lands, cattle, 8c other effects, 6c the 
other half left in the hands of his 
«xtru. tie exors. to pay debts, etc. : — 
Held : the exors. took a power of sale. 
Sc not the fee. — ^Moomc v. Powxh 
(1858), 8 C. P. 109.— CAN. 


h. By order of court — Sale in lieu 
of atrrying on Intsiness .] — The ct. may 
authorise exors. and trustees to sell 
certain buslnoesos forming portion of 
the trust ecitate, together with the 
whole assets used in oounection there- 
with. to a limited oo., A accept the 
greater portion of the purchase money 
n the form of folly paid op shares, 
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CO. Ill 1805 S. died intestate without having dealt i 
with the share. In July, 1883, administration de J 
honi^ non of P.’s estate was granted to pltf., one 
of the next of kin of 8., who brought an action 
against the co., claiming tlie value of the share 
or damages for their liaving allowed it to bo 
wrongly transferred : — Held : as on the passing 
of the residuary account of P. the share belonged 
t<i the estate of A., any damages recovered would 
belong to the estate of A., bo held by pltf. as 
trustee for that estate ; & as that estate had 
alre^y received the purchase money of the share, 
the action could not be sustained. — Clabk v. 
SoiTTH Metropolitan Gas Co. (1885), 53 L. T. 
046, C. A. 

6051. Time for sale — Whether court will ac- 
celerate time — At instance of residuary legatee.] — 

Testatrix, after giving certain specific chattels, 
bequeathed her residuary estate to R. in trust to 
sell all the estate, except the leasehold house in 
which she had carried on business. She declared 
it to be her will & mind that R. should employ 
W., then in her service, to carry on & conduct the 
business until the expiration of the lease, allowing 
liim a reasonable salary. After the expiration of 
the lease testatrix directed R. to sell the business, 
goodwill, ete. Testatrix then gave certain pecu- 
niary legacies, & bequeathed the residue to S. : — 
Ile.ld : S. was not entitled to have an immediate 
sale. — Ite Graydon’s Estate, Saunders v, 
ItOTliERHAM (1802), 3 Giff. 550; 7 L. T. 185; 

0 Jur. N. S. 00 ; 10 W. R. 505 ; 00 E. R. 529. 

6052. Covenants for title — On sale of lease- 
holds.] — Under a contract for the assignment of a 
term, whether from the original lessee, or a mesne 
assignee, the purchaser must covenant for 
indemnity against payment of rent & performance 
of covenants ; though he cannot have a covenant 
for the title from the assignor ; as being an exor. 
— Staines v. Morris (1812), 1 Ves. & B. 8 ; 35 
E. U. 4, L. C. 

Annotations: — Refd. Wilkins v. Fry (1816), 1 Mcr. 214 ^ 

Steward v. Wolvorldsro (1832), 9 Blnff. 60. 

6053. .] — (1) Exors. sell by auction, 

in nine lot«, sundry houses which testator, during 
his life, held by lease under the Crown, & of which 
they, after his death, obtained a new lease, subject 
to one entire rent of £243 ; the printed par- 
ticulars mention that the sale ls by exors., &; that 
the nine lots are all held under one lease, & at one 
entire reserved rent. Decreed, upon a bill filed 
by the vendors, & an answer, submitting to per- 
form the contract upon an indemnity being given, 
that the purchaser of one lot, with respect to 
which the particulars stated that the apportioned 
rent for it was £52, was entitled to have an indem- 
nity from the exors. against his liability for the 
whole rescued rent, & the breach of any of the 
covenants in the original lease. 

(2) I know not that any authority has hitherto 
established that exors. are not bound, when they 
come forward as vendors, to make as good a title 
^ other vendors (Leach, V.-C.). — ^>Vest r. Wild 
(1824), 3 L. J. O. S. Ch. 15. 

ii. Who may purchase, 

6054. Executor himself.] — Where an exor. 
appears to have made 5 per cent, on the assets in 


his hands, or where he has by the non-applica- 
tion of assets done damages to the estate of the 
amount of 5 per cent., in either case he shall be 
charged with interest at that rate, & therefore 
where he permits debts carrying interest at 5 per 
cent, to run on when he had in his liands a fund 
to pay them, he shall ea ratione pay interest at 
that rate. But where it appears only that the 
exor. retained the assets for his own purposes he 
sliall answer interest at 4 per cent. An exor. 
shall not be permitted either immediately or by 
means of a trustee, to be the purchaser from him- 
self of any part of the assets, but shall be con- 
sidered a trustee for the persons interested in the 
estate, & shall account for the utmost extent of 
advantage made by him of the subject so pur- 
chased. — Hall v. Hallet (1784), 1 Cox, Eq. Cas. 
131 ; 29 E. R. 1096, L. C. 

Annotations : — ^Refd. Re PosUethwalte, Postlcthwalte r. 
lilckman (1888), 59 L. T. 58. Mentd. Raphael v. Boehm 
U805), 11 Ves. 92 ; Simpson v. Lamb (1857), 7 K. & B. 
84 ; Nant-y-glo & Blaina Ironworks CJo. v. Grave (1878), 
12 C3h. D. 738 ; Re Stevens, Cooke v. Stevens, [1898] 1 
Ch. 162. 

6055. Co-exccutor — Sale to partners of testator 
— Resale to co-executor.] — Sale of testator’s share 
in a partnership trade, & the property belonging 
to it, by his exors., to his partners, for the purpose 
of being re-sold to one of his exors., set aside, & 
his estate held entitled to his aliquot proportion 
of the subsequent profits, as if the partnership 
liad continued.— Cook v. (’ollingridge (1823), 
Jac. 007 ; 1 Ii. J. O. S. Ch. 74 ; 37 E. R. 979, 
L. 0. 

Annotations : — ^Refd. Crawshay t5. Collins (1820), 2 Ross. 
325 ; Weddorburn v. Wedderbum (1838), 4 My. & Cr. 
41 ; Portlock v. Gardner (1842), 6 Jur. 795 ; Wedderbum 
V. Wedderbum (1856), 22 Beav. 84 ; Davies v. Hodgson 
(1858), 25 Beav. 177 ; McDonald v, lllchardBon, Richard- 
son e. Morton (1864), 10 L. T. 166 ; Do Cordova v. De 
Cordova (1879), 4 App. Cas. 692. Mentd. Cookson v, 
CookBon (1837), 8 Sira. 529 ; Willett t>. Blanford (1842), 

1 Haro, 253 ; Travis r. Mllno, Milne v. Milne (1851), 9 
Hare, 141 : Cooper r. Hood (1858), 26 Beav. 293 ; 
Mellorsh v. Keen (1859), 27 Beav. 236 ; Smith r. Everett 
(1859), 27 Boav. 446 ; Parsons v. HaywaiM (1862), 31 
Beav. 199 ; Johnson r. Helleley (1864 ), 2 Do G. J. & Sm. 
446 ; Vyse v Foster (1874), L. H. 7 H. L. 318 ; Wilkes 
V. Saunion (1877), 7 Ch. D. 188 ; Re Noirington, Brindley 
V. Partridge (1879), 13 Ch. D. 654 ; Walker r. Mottram 
(1881), 10 Ch. D. 355 ; Pearson r. Peareon (1884), 27 
Ch. I). 145 ; Trego e. Hunt, [189G] A. C. 7. 

6056. .] — lie Noruington, Brindley v. 

Partridge, Mo. 6048, anU, 

6057. Who has not proved — No unfair 

advantage.] — Held : a sale is not to be avoided 
merely because when entered upon the purchaser 
has the power to become trustee of the property 
purchased, as, for instance, by proving the will 
which relates thereto, though in point of fact ho 
never does become such. Such a purchaser is 
under no disability, & in order to avoid such sale 
it must be sliown tliat he in fact used his power in 
such a way as to render it inequitable that the sale 
should be upheld.— Clark v, Clark (1881), 0 
App. Cas. 733 ; 53 L. J. P. C. 99 ; 51 L. T. 750, 
P. C. 

Annotation : — ^Apld. Re Boles Sc British Land Co.’s Contract, 
[1902] 1 Ch. 244. 

6058. .] — A., B. & C. were exors., & 

C. trustees of testator, who had property in 
Jamaica. A. proved the will in Jamaica, & B. 
Sc C. in England. Before the estate was wound 
up & accounts settled A. purchased from B. db C 


earring on the boslnoss ai 
by the will.— lie Oraoo 
'^^«-^giAao(1908), 8 S. 11. N. 8. W 


k. Goodwill of business.} — ^The good- 
will of a professional business may 
bo sold by the representatlvo. 8c the 
oontraot enforced, where the price has 


been agreed upon, or there are other 
means of fixing its value. — C hristie 
(Administratrix) v. Clarke (1860), 
16 O. P. 544, 27 U. C. 11. 21.— CAN. 
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Sect. 2.— To alienate: Svb-aect. 2, B. (a) {h) 

A (c).] 

® ^^siness carried on by testator in Jamaica : — 
Held : the sale to A,, being of itself part of the 
process of realising the estate, could not be justi- 
fied as a sale to an exor. who had assented to a 
Inquest, must be set aside at the instance of 
the beneficiaries. — Re Harvey, Harvey v, Lam- 
bert (1888), 58 L. T. 449. 

Ai^UUion : — Befd. lie Postlethwaite, Postlethwaito v. 
Rlokman (1888), 59 L. T. 58. 


6059. Partner of testator — No unfair advantage.] 

— (1) Testator by his will directed his exors. to 
convert into money all his residuary estate, & 
apply it as therein mentioned. The will contained 
a proviso that, notwithstanding this direction, 
they might permit his share in a firm of which he 
was a partner to remain in the business for a term 
of three years, or even of seven years, if good 
reason for it was shown. A valuation was made 
shortly before his death of the partnership pro- 
perty, & his share was estimated at a certain sum. 
After his death the administratrix, with the will 
annexed, sold his share, taken at the above valua- 
tion, to the surviving partners, part of that sum 
to be secured to her by bond, & payable in four 
years, with 6 per cent, interest in the meantime, 
& the other part t-o be placed at her disposal. 
The next of kin having failed a bill against the 
partners for an account of deceased patmer’s 
share, & of the profits of the partnership, etc., 
the partners put in a plea of purchase from the 
administratrix, without notice, of the share of 
testator : — Held : valid. 


(2) The legal personal representatives of a 
dece^ed partner may sell his share in the business 
to the surviving partners, if they do it fairly, 
without being liable to have the sale upset. They 
may even employ the surviving partners as bankers, 
taking deposits of money at interest even, without 
subjecting them to an account of profits. The 
cts., however, will look at their transactions with 
close attention ; & if there has been great in- 
^uanty m respect of the knowledge they have, 
& advantage has been so far taken of that in- 
equality m to lead to very unequal & unfair 
r^ults, that will not be permitted j but, then, 
there niust be some sufficient evidence of it, & 
It m not to be mferred merely from the relation 
P^ies.— C hambers v. Howell 

5 12 Jut. 


contract & for undervalue, set aside. The mere 
fact of this agreement being made with the son 
of the administratrix would have been sufficient 
to vitiate the sale, irrespective of the improvi- 
dence of the contract which imposed no condi- 
tions on the intending purchaser, & of the under- 
value. — J ohn v. Jones (1876), 34 L. T. 670. 


(b) Pouser to Assign and Grant Underleases. 

Power to assign lease or underlet — Without 
consent of lessor — Where covenant not to assign.] 

— See Landlord & Tenant. 


6062. With option of purchase.] — In 

dealing with the leaseholds of a testator or 
intestate, an exor. or administrator may ^ant 
an underlease, if necessary for the due administra- 
tion of the property, but cannot give an option 
of purchase at a future time. An administrator 
panted an underlease of a leasehold estate of his 
intestate, with an option of purchase to the under- 
lessee within seven years at a fixed price : — Held : 
the option of purchase was ultra vires, & could not 
be supported against the next of kin, although it 
appeared from the evidence to be advantageous 
to the estate. — Oceanic Steam Navigation Co. 
V. SUTHERBBRRY (1880), 16 Ch. D. 236 ; 60 L. J. 
Ch. 308 ; 43 L. T. 743 ; 45 J. P. 238 ; 29 W. K. 
113, C. A. 

Annotations : — Conid. Re Chaplin & Staffordshire Potteries 
Waterworks Co.’s Contract, [1922] 2 Ch. 824 ; Re Konmal 
Sc Bull’s Contract, [1923] 1 Ch. 293. Held. Re Cooper, 
Cooper V. Vosoy (1882), 20 Ch. D. 611 ; Re Judd Sc 
Poland Sc Skelcher’s Contract, [1906f 1 C^. 684 ; Hewson 
V. Shelley (1913), 82 L. J. Ch. 551. Mentd. New Windsor 
Corpn. V. Stovell (1884), 27 Ch. D. 665. 


6063. Power to assign leaseholds — As security 
for debt of executor.] — ^An exor. assigns over a 
mor^aged term of ms testator to A. as a satis- 
faction of a debt due to A. from the exor., this is 
a gwd alienation, & A. shall have the benefit of it 
against the daughters of testator, who were 
creditors imder a marriage settlement. — Nugent 
V. Gifford (1738), West Ump, Hard. 494 ; 1 Atk. 
463 ; 26 E. R. 294, L. C. 


.dnmXoftons Apld. Mead v. Orrery (1747). 3 Atk. 235. 
Coosd. Andrew v. Witeley (1792), 4 Bro. C. C. 125 : Hill 
V. Simpson (1802), 7 ves. 152. KrpldT M'Leod v. Drum- 
niond (1810), 17 Ves. 162. Ck>iuid. Wiison r. Moore (1834), 
i J Graham r. Drummond, [1896] 1 Ch. 

968. ReU. Ithell r. Deane (1749). 1 Yes. Sen. 215 ; Taner 
V. Ivie (1762), Belt’s Sup. 386 ; Whale v. Booth (1784), 
4 Doufir. K. B. 36 ; Scott v. Tyler (1788), 2 Bro. C. < 3 . 431 ; 
Farr v. Newman (1792), 4 Term llop. 621 ; Dickenson v. 
L^krer (1798), 4 Ves. 36; Keane v. Robarts (1819), 
4 Madd. 332. 


6060. Brother & partner of administrator— Si 

administrator to i 
brother & co-partner set aside, it appearing 
the ct., from the evidence, that the sale was ma 

(1848), 11 Beav. 265 ; 50 E. R. 818. 

Amudation : Kentd. Evans v. Bremridge (1855), 2 K. & 

6061, Son of administratrix— No proof of si 
at imdervalue.] — ^ale by administratrix of inb 
tates property to her own son under an op 


6064. .] — Taylor v. Hawkins, No. 

6099, post. 

Power to assign promissory note.] — See Bills 
OP Exchange, Vol. VI., p. 210, Nos. 1296-1298. 

(c) Power to Mortgage or Pledge. 

6066. Power to mortgage— Condition in will to 
raise capital by profits.]— A. by will, devised a 
chattel estate to hia exors. that out of the profits 
his daughter shoidd receive the interest of i&,000, 
& that the principal should be raised out of the 


PART V. SECT. 2, SUB-SECTT. 2 — 
B, (b). 

T ^ arani underleatea .] — 

5 died inteetate 

InoreaBed rent, with a 
ih rt the Bame rent as 
herself procure a 
renewal from her head landlord. Upon 


ine uMth of the administratrix. 
®^P^hd®b*atIon de bonis non was 
by deft. toe to" 

Iwire of 1806 was a due administration 

entitled as against toe administrator 

perlormanoeof 
renewal.— H aokbtt 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (0). 

m. Power to ^ nunigage — Adminis- 
trator who has life Testatrix 

g ave certain leasehold property to her 
usbTOd A. to dispose of In any way 
^ ought think bm, for his own use 
dnrl^his lifetime, with remahider to 
B. The exor, named m the will having 
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surplus profits. The exor. mortgaged this estate 
for £1,800 ! — Held : the £2,000 & interest should 
bo first raised. — Savage v. Humble (1703), 3 Bro. 
Pari. Oas. 6 ; 1 E. K. 1140, H. L. ; revag^ S. C. 
stib nom. Humble v. Bill, 2 Vern. 444. 


Annotaiiona: — Oonid. Langl^ v. Oxford (1743). cited in 

2 Hot. Supp. at p. 98. Distd. Mead ». Orrery (1746), 

3 Atk. 235. Oo&id. Andrew t>. Wrlsley (1792), 4 Bro. 
G. 0. 126 ; M'Leod e. Drummond (1810), 17 Ves. 152. 
Bald. Ewer v. Ciorbet (1723), 2 P. Wma. 148 ; HIU t». 
Simpson (1802), 7 Ves. 162. 


6066. As security for receivership of co- 

executor — Absence of fraud.] — Three exora. joined 
in assigning a mtge. of their testator os a security 
for the receivership of one of them. As the act 
which was done in this case appeared to be the 
transaction of all the exors., & two not interested, 
& no colour or fraud, but a purchase for a valuable 
consideration, there were not sufficient grounds 
to set aside this assignment of a mtge. belonging 
to J., testator. 

The first question depends upon this point, 
whether tills was a good alienation of assets. . . . 
It must be admitted to be good in point of law, 
for unless exors. do it collusively it is good there, 
& neither creditors or legatees can call it back 
again (Lord Hardwickk, C.). 

Whoever takes anj^hing from an exor. must 
do it always with notice of a will, & if this doctrine 
was to prevail of notice to an assignee of an exor. 
it would extend to any ca.se of a will, & nobody 
would dare to purchase or take an assignment 
from an exor. (Lord Hardwicke, C.). 

I do not know any instance where an assijmment 
has been made by an exor. for a valuable con- 
sideration, that this ct. have set it aside, unless 
some fraud appears between the exor. & the 
assignee (Lord Hardwickk, 0.). — Mead v. 
Orrery (Lord) (1745), 3 Atk. 235; 20 E. R. 
937, L. 0. 


6068. Gross negligence.] — 

Transfer by an exor., a clear misapplication of 
assets, immediately after the death, to secure a 
debt of the exor. & future advances, under cir- 
cumstances of gross negligence, though not direct 
fraud, set aside by general legatees. — Hill v. 
Simpson (1802), 7 Ves. 162 ; 32 B. R. 63. 

Annotaiiona : — Conid. Haynes v, Forshaw (1863), 11 Hare, 
93. Befd. Jacomb v. Harwood (1761), 2 Ves. Sen. 266 ; 
Lowther v. Lowther (1806), 13 Ves. 96 ; M*Leod v. Drum- 
mond (isio), i? Ves. 162 ; Wilson v. Moore (1834), I 
My. & K. 337 ; E^rlle v. Hartwell (1839), 3 Jnr. 791. 
Mentd. Hiem v. Mill (1806), 13 Ves. 114 ; Gray v. Lewis 
(1869), L. K. 8 Kq. 526 ; Greenwell ». National Pro- 
vincial Bank (1883), Cab. & £1. 56. 

6069. .] — Raikes V. Hall {circa 

1839), cited in 1 De G. M. & G. at p. 646 ; 22 
L. J. Ch. at p. 134 ; 42 E. R. 704. 

Annotation: — Consd. StroughlU t>. Anstey (1852), 1 De Q. 
M. & a. 635. 

6070. .] — (1) The survivor of two 

exors., who had taken out administration to the 
oilier, filed a bill to set aside a mtge. of part of 
the assets made by deceased exor. as having been 
a breach of trust : — Held : his having taken out 
the administration did not disqualify him from 
maintaining the suit. 

(2) It is not enough to impeach a mtge. of part 
of the assets, that it was made to secure a debt 
originally contracted on the personal security of 
the exor., & without reference to the assets. — 
Miles v. Durnpord, Dubnpord v. Wood (1862), 
2 De G. M. & G. 641 ; 21 L. J. Ch. 667 ; 19 
L, T. O. S. 369 ; 42 E. R. 1022, L. JJ. ; affg, 
S. C, 8ub nom. Miles v. Durnpord, Durnpord v, 
Miijbs, 20 L. T. O. S. 41. 

Annotation: — As to (1) Consd. Carter r. Sanders (1854), 
2 Drew. 248. 

6071. .] — COLLINSON V. IJSTER, No. 

5972, ante. 


Annotations : — ^Dbtd. Bouncy v. HidRrard (1784), 1 Cox, Eq. 
Ca8.145. (Jonsd. Androwr. Wrifirloy (1792), 4 Bro. C.C. 125: 
Hill V. Simpuon (1802), 7 Ves. 152 ; M'Lcod v. Drommona 
(1810), 17 Voe. 152 ; Wilson v. Mouro (1834), 1 My. 6c 
K. 337. Ezpld. Graham v. Drummond, [1896J 1 Ch. 968. 
Rs!d. Tanor ». Ivie (1752), Bolt’s Sup. 386; Whale tJ. 
Booth (1784), 4 DoufiT' K. B. 36 : Farr v. Nowman (1792), 
4 Term Itcp. 621 ; Keane t». Robarts (1819), 4 ^add. 
332 ; Bellamy v. Sabino (1857 ), 1 Do Q. 6c J. 666. Hentd. 
Shirreff v. Wilks (1800), 1 East, 48 ; Ludgator v, Channell 
(1847), 15 Sim. 479. 


6067. To secure debts of executor — Absence 

of fraud.] — Exors. may make a valid assignment 
of testator's property in respect of their own debts, 
or where they apply the consideration of it to their 
own purposes, if no fraud in the other party or 
rewonable ground of suspicion in the transaction. 
—Taner V. IviB (1752), 2 Ves. Sen. 466 ; 28 E. R. 

Xj* O# 


Annefoiiofu .‘^Beld. McLeod v. Drummond (1810), 17 Vos. 
162. Mentd. Steedon v, Walden, 11910] 2 Ch, 303. 


6072. .] — Raikes v. Hall [circa 1839), 

cited in 1 De G. M. & G. at p. 646 ; 22 L. J. Ch. 
atp. 134 ; 42E.R.704. 

Annotation: — Consd. StroughiU v. Anstoy (1852), 1 De 
Q. M. 6c Q. 635. 

6073. With power of sale.] — ^An exor. or 

administrator may not only pledge or mtge. the 
assets, but may also give to the mtgee. of lease- 
holds a power of sale & to give valid receipts for 
the purchase bioney. — Russell v. Plaice (1854), 
18 Beav. 21 ; 2 Eq. Rep. 1149 ; 23 I.. J. Ch. 441 ; 
22 L. T. O. S. 326 ; 18 Jur. 254 ; 2 W. B. 243 ; 
52 E. R. 9. 

Annotations — ^Apld. Vane r. Rigden (1870), 6 Ch. App, 
663. FoUd. Cruikshank v, Du^ (1872), L. R. 13 Eq. 
555. CoDid. Re Kemnal & Still’s Contract, [1023] 1 Ch. 
293. Refd. Ricketts v, Lewis (1882), 20 Ch. D. 745. 

6074. .] — ^An exor. effected a mtge. 


predeceased testatrix, adminlstra! 
was n^ted to A. who mtged. 

in qnestlon to deft., shov 
* forged deed 

C appUed the mtee. money to his ( 
pos ^ : — H eld : under the will, 
only power to dlspi^ of his i 


uireoted that his business should 
his exors. 6c appoln 
another who renoun 

estate ® 

estate, were not devised to the ex( 


Sc the title-deeds were deposited with 
^ bankers by way of equitable mtge. 
His widow, who proved the n^l, 
oontlnued carrying on his trade, 6c 
obtained from the bank further 
advanoes for the purpose of carrying 
on the business, on the eeourity of the 
deeds, which remained throughout with 
the bank : — Held : the absence of a 
devise of the frMhold promisee to the 
exors. did not prevent their main ny 
a vi^d mtge., 6t as the froehoW 
promisee were assets employed by 
testator for the purpose of his buslneeB 
at the time of death, the extrix. 
was impliedly authorised to mtge* 
them for the purpose of carrying on the 
business, 6c the deposit constituted a 


valid security for all the advanoee. — 
Devitt f*. Kearney (1883), 13 L. R. 
Ir. 45.— IR. 


... exor. In the 

estate of a person who heid been a 
member of a partnership applied for 
leave to join with the other members 
of the partnership in a mtge. of the 
partnership assets to enable the con- 
tinuation of the business of the firm 
Held : inasmuch as the will did not 
authorise the course proposed, Jpave 
should not be granted save on condition 
that the legacies of such legatees as 
did not consent to the mtge. were 
secured to them. — Ex p. Duncan s 
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Sect. 2 . — To alienate: Suh-srci. 2, B. (c).] 


of leasehold property, for exorship. purposes, 
with a power of sale, to a building society, to 
secure the repayment of the money advanced as 
well as all fines, premiums, &> interest on certain 
advanced shares in the society, taken by the exor. 
for the purpose of obtaining the loan : — Held : 
upon bill filed by the society against a purchaser 
under the power of sale, for specific performance, 
the exor. might legally effect a mtge. with power 
of sale & with the incidents of a building society 
mtge. on advanced shares.— Cruikshank v. 
Dupfin (1872), L. K. 13 Eq. 655 ; 41 L. J. Ch. 
317 ; 26 L. T. 121 ; 36 J. P. 708 ; 20 W. II. 
354. 

Annotation : — ^Apld. Thomo r. Thome, [1893] 3 Ch. 196. 


6076. To raise money for repairing lease- 

holds — No repairing covenant in leases.] — ^An 

administrator has no power to mortgage lease- 
holds of intestate under leases not containing 
repairing covenants, in order to raise money for 
repairing the property. Such a mtge. will be set 
aside as against a mtgee. wlio has notice of the 
purpose for which the money is raised. — Ricketts 
V. Lewis (1882), 20 Ch. D. 745 ; 51 L. J. Oh. 837 ; 
40 L. T. 308 ; 30 W. li. 009. | 

6076. To building society.] — C ruikshank 

V. Duffin, No. 0074, ante. 


6077. .] — A mtge. by an exor. to a 

building society upon the terms made by an 
advanced member is not necessarily invalid as 
against the beneficiaries. Such a mtge., although 
the estate & the beneficiaries are not to be thereby 
liable for fines & other special payments or pro- 
visions, may be a valid security for the principal 
moneys actually advanced, with interest at a 
reasonable rate. — Thorne v. Thorne, 118931 3 
Ch. 190; 63 L. J. Ch. 38; 09 L. T. 378 ; 42 
W. R. 282 ; 8 R. 282. 


6078. 


— Whether authorised by power of 

sale in will.]— (l) Testator by his will, after 
appomting throe persons his exore., gave to them 
the residue of liis personal estate & directed them 
or other the trustees to be appointed under the 
provisions contained in his will to stand possessed 
of his residuary personal estate, upon trust, at 
such time or times as to them should seem meet, 
to seU & convert into money all such part thereof 
as should not consist of money, & invest the pro- 
duce in securities, Sc to stand possessed of the 
same, upon trust thereout to pay his funeral 
^ certain large legacies which 

he spLCifiod, & to stand possessed of the residue 
for his two sons equally; & the will contained 
a clause which, according to the construction put 

<^°^Powered the trustees to give 
A Sateen years after the death of tester, 

trustees of the will, who were not 
money upon a deposit of the 
title deeds of two leasehold houses, part of tes- 

truste*o7 the .' inasmuch as the 

trusts of the will showed a conversion out & out 

of testators property to be absolutely nece^^, 


the trustees were not authorised in raising money 
by mtge. 

A power of sale out & out, & having an object 
beyond the raising of a particular charge, doM not 
authorise a mtge. ; but where the power is for 
raising a particular charge. Sc the estate is settled 
or devised subject to that charge, it may be 
proper to raise the money by mtge., & such a 
mtge. will be supported as a conditional sole. 

(2) Wliere a trust is created by will for the pay- 
ment of debts & legacies, a purchaser or mtgee. 
is not bound to see to the application of the money 
raised, the principle referable to such a case being 
that testator has shown his intention to be to 
entrust the trustees with the power of receiving 
& applying the money. 

(3) Persons, however, who deal with trustees 
raising money at a considerable distance of time 
& without apparent reason for so doing, are under 
an obligation to inquire Sc see that no breach of 
trust is being committed.— Stroughill v. Anstey 
(1852), 1 De G. M. & G. 035 ; 22 L. J. Ch. 130 ; 
10 L. T. O. S. 307 ; 10 Jur. 671 ; 42 E. R. 700, 
L. C. 

Annotations: — As <o (1) Apld. Pajfo «. Cooper (1853), 20 
L. T. O. 8. 287. Folld. Devaynes v. Ilooinson (1857 , 
24 Bcav. 86. Apld. lie Dimmock. Dimmock v. Dimmock 
(1885), 62 Ij. 1. 494. Reid. WriRloy v. Sykes (1850), 
21 Heav. 337. As to (2) Consd. M'Neillie r. Acton (1853), 
4 De O. M. & G. 744. FoUd. lie Henson, Chester v. 
Henson, [1908] 2 Ch. 356. As to (3) Consd. Sabin 
r. Heai>o (1859), 29 L. J. Ch. 79; lie Tanquoray- 
Willaumo & Landau (1882), 20 Ch. D. 465 ; lie Venn tfc 
Furze’s Contract, [1894] 2 Ch. 101. Oenerally, Mentd. 
Darke v. Williauison (1858), 22 J. P. 705. 

6079. Assets not employed in business — 

Authority to increase capital of business.] — 

Testator, who died in 1800, devised Sc bequeathed 
all his real & personal estate upon trust for sale 
& conversion, Sc empowered his trustees to carry 
on his business for such time as they should see 
lit, Sc to employ in the business all the capital 
which might be invested therein at the time of 
his decease. Sc the profits thereof, & to increase 
or abridge the business & his capital therein, Sc 
generally to transact all matters Sc concerns re- 
specting the business, & to do all acts relative 
thereto, in the same manner as if they were abso- 
lutely entitled to the same. 

The personal estate of testator comprised nearly 
the whole of the capital of the business. His 
real estate consisted of the manufactory Sc build- 
ings upon which the business was carried on, Sc 
for which he received a rent. 

The trustees carried on the business after 
testator’s death in partnership with other peraons ; 
but the firm ultimately became bkpt. 

In 1869 one of the trustees advanced to his 
co-trustees £2,000, Sc the title deeds relating to 
the manufactory Sc premises were deposited with 
him for securing the repayment of the advance 
with interest. The money was applied for the 
purposes of the business. This transaction had 
not been disclosed. 

In Jan. 1882, an action was commenced for the 
administration of testator’s estate. In pursuance 


Exeoutob (1910), T. P. D. 886.- 

«tP* what purposes.} 

Where ra administrator exeSited a 
Bub-mortage of a mortoaire of 

Mou, & stated that he required the 
money partly for the purpose of^yiS? 


the debts of deceased & to pay one < 
who was fToing abroad 
..•At •' mortfirage was made In tb 

ordinary course m ^mlnistr^ioi 

mortgage . — I 
Estate, [1906] 1 1. 1 

406. — IR, 


Q. Power to pledge — To advance 


interests of beneficiaries,] — Notwith- 
standing that most extensive powers & 
discretion may be conferred upon an 
exor., yet, unless there be express 
provision in the will, he cannot pledge 
the credit of the estate contingently or 
conditionally, by cautionary obliga- 
tions, such as the indorsement of 
accommodation notes, under pretence 
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of an order made in tliat action, iho business 
was sold in 1883, 

In Sept. 1882, certain of the beneficiaries mort- 
gaged all their respective shares under the will 
to secure the repayment to a banking co. of 
£4,600. 

The banking co. applied by petition for leave to 
intervene in the action, & obtain payment of their 
debt. The question raised was, whether the 
trustees had power t-o make an equitable mtge. 
of real estate, which did not foim part of the 
assets employed in the business, for the purposes 
of the business : — Held : power to employ other 
assets in the business was conferred upon the 
trustees by the authority to increase the capital 
of the business ; as they could have sold the real 
estate &; used the proceeds in the business, they 
were not wrong in using the property itself to 
assist in carrying on the business ; & the mtge. 
of 1869 had priority over the mtge. of 1882. — 
Jle Dimmock, DiamocK r. Dimmock (1885), 52 
1^. T. 494. 

6080. Power to pledge — To secure debts of 
executor.] — Scott v. Tyler, No. 6045, ante, 

6081. Bonds of testator.] — Pledge by exors. 

of bonds to testator upon advances from time to 
time for several years. Decree dismissing a bill, 
not by creditors or legatees, but by co-exors., 
who had not previously acted. — M‘Le6d v. I)ru.\i- 
MOND (1810), 17 Ves. 152 ; 34 E. II. 59, L. C. 

Annotations: — Confd. Kcano v. Hoharts (1819), 4 Madd. 

332 ; Wilson v, Mooro (1834), 1 My. Sc K. 337 ; Haynes 

V. Forehaw (185.3), 11 Haro, 93 ; HdsscU t?. Plaice (1854), 

18 lloav. 21 ; Barrow e. (Iriitlth, Barrow e. Newman 

(1864), 11 Jur. N. S. 6. Distd. He Cooper, Cooper v. 

Veaey (1882), 20 Ch. I). 611. Refd. Spackman v. Timbroll 

(183()), 8 Shu. 253 ; Brettle v. Burdett (1864), 2 He G. J. 

Sc 8m. 244 ; Re Morgran, Pillgrcm v. Pillgrem (1881), 

18 Cb. D. 93 ; Re Ingrham, Jones v. Inerham, 11893] 1 Ch. 

352 ; Graham v. Hmmmond, (1896] 1 Ch. 968 : Re 

Koranal & Still’s Contract, (1923] 1 Ch. 293. Mentd. 

Kindorlcy v. Jervis (1856), 22 Boav. 1. 

6082. Part of residuary estate — After 

assent to trust dispositions.] — Testator by his will, 
after appointing two persons exors. & trustees & 
giving pecuniary legacies, gave his residuary 
estate to his trustees upon trust for sale & dis- 
tribution as therein mentioned. Fourteen years 
after testator’s death one of the exors., without 
the knowledge of his co-exor., pledged certain 
plate, forming part of testator’s residuary estate, 
with a firm of pawnbrokers, who had no notice 
that he was not the absolute owner thereof, & mis- 
applied the money so raised. All the debts &> 
legacies, so far as was known, were paid, & the 
residuary account was passed, within one year 
of testator’s death, but the residuary estate had 
not boon completely distributed. On the death 
of the pledgor, the transaction was discovered, & 
an action was brought by the co-exor. & a new 
trustee against the pawnbrokers to recover the 
plate: — Held: the proper inference to be drawn 
from the facts was that at the date of the pledge the 
exors. had assented to the trust dispositions ^king 
effect. Sc held the plate as trustees ; therefore, 
decked exor. had no power to pledge the plate, 
« the existing trustees were entitled to recover 
It. — ^A ttenborough v. Solomon, [1913] A. C. 

; 82 L. J. Ch. 178 ; 107 L. T. 833 ; 29 T. L. R. 


79 ; 67 Sol. Jo. 76, H. L. ; affg. S. 0. swh nom, 
Solomon v. Attenborough, [1912] 1 Ch. 451, 

C. A. 

Annotations : — Apld. Wise v. Whitburn, [19241 1 Ch. 460. 
Refd. Hewson v. Shelley (1913), 82 L. J. Ch. 551 ; He 
Hu Loeuw, Jakens v. Central Advance Sc Hiscount 
Corpn.. [1922] 2 Cb. 540. 

6083. Power to bind future profits — ^To secure 
advances for management of estate.] — A planta- 
tion & estate in Barbadoes was devised to exors., 
in trust to manage & to apply the profits, in pay- 
ment of the expenses of executing the trusts, 
including a commission, & in payment of several 
annuities ; also to provide for the maintenance 
& education of certain persons, & to raise in aid 
of the personal estate, not specifically bequeathed, 
so much money as should oe reqmred to satisfy 
funeral expenses & debts, & the liens & charges 
on the real estate, until the debts & liens should be 
fully paid & satisfied, & subject thereto, upon 
certain ultimate trusts. 

D., a West India merchant, carrying on busine^ 
in Bristol & London, who had been in the habit 
of making advances, as consipiee of testator’s 
estate, continued, under a special agreement, but 
not in writing, to make similar advances to the 
only exor. who proved the will, & made such 
advances to clear the estate from the charges, 
& to satisfy legacies Sc annuities given by the 7^1. 
The exor. having misappropriated a portion of 
the advances made to him by D., a suit was 
instituted for the administration of the estate in 
the Cb. of Ch. in Barbadoes, in which that ct. 
disallowed to D. all advances made by liim, not 
proved to have been applied for the benefit of 
testator’s estate : — Held : (1) the exor. had power 
under the will to bind the future profits of the 
esbato, for advances made for the management 
of the estate, & had sufficiently exercised that 
power by the agreement with D. ; (2) in the 

circumstances of the case, the consignee was not 
bound to see to the application of the advances 
made by him. — Daniel r. Trotman (1863), 1 
Moo. P. C. C. N. S. 123 ; 2 New Rep. 92 ; 8 L. T. 
522 ; 9 Jur. N. S. 583 ; 11 W. R. 717 ; 15 E. R. 
049, P. C. 

Annotation : — Generally ^ Mentd. Re Harriott, Ex p, Pen- 
gelloy (1863), 8 L. T. 854. 

6084. Power to assign testator’s effects — For 
benefit of creditor.] — An assignment by an exor. 
of testator’s effects for the benefit of creditors, 
is valid as between the assignee & a judgment 
creditor. — ^WOLVERHAMPTON & Staffordshire 
Banking Co. v. Marston (1861), 7 H. & N. 148 ; 
30 Ju J. Ex. 402 ; 4 L. T. 624 ; 7 Jur. N. S. 1040 ; 
9 W. R. 790 ; 158 E. R. 428. 

6085. .] — An extrix. assigned all the 

book debts of her testator, which formed the bulk 
of his property, together with all the books of 
account, to one of the creditors, to secure the pay- 
ment of his debt ; & gave him a power of attorney 
to collect the debts in her name. The estate 
proved insolvent : — Held : the assignment was 
valid. — ^Vane (Earl) v. Rigden (1870), 6 Ch. 
App. 663 ; 39 L. J. Ch. 797 ; 18 W. R. 1092, 
L. C. & L. JJ. 

AnnotcUions : — AjM, Re Kenmal & Still’s Contract, [1923] 
1 Oh. 293. BM. Cruikshank v. DuiBn (1872), L. H. 13 
£q. 555 ; Re Jones, Peak v, Jones, [1914] 1 Ch. 742. 


advancing 1 
of beneficiaries. — L ionats 
(1883), 10 S. O. 

r. PouKr to horroto — To ra 
money to pay debts .} — Where mor 


is borrowed under Probate Act, R. S. 
(5th Series), o. 100, ss. 25, 35, for the 
purpose of paying debts, a liability is 
created against the estate in the same 
way as if the mtge. had been executed 
by deceased personally. — Boaromax 


V. Hbxxaford (1891), 23 N. S. R. 
(11 R. & G.) 629.— CAN. 

g. .] — Re Elliot (1918), 

41 O. L. R. 276 : 13 O. W. N. 266 ; 40 
H. L. U. 649 — <5aN. 
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Sect, 2, — To alienate: Sub-sect, 2, B. (d) & C, (a) 
t. it.J 

(d) Other Powers, 

6086. Power to give mortgagee ol leaseholds 
power to give receipts.] — Russell v. Plaice, No. 
6073, ante. 


C, Title of Alienee, 

(a) Whether Title Impeachable, 

See Court of Probate Act, 1867 (c. 77), ss. 78, 
79 ; Administration of Estates Act, 1926 (c. 23), 
8. 27. 

i. In General, 

6087. General rule.] — Mead v. Orrery (Lord), 
No. 6066, ante. 


as a consideration ; the next of kin, not knowing 
the facts, were induced, by misrepresentation, to 
execute the mtge., & the Jury at the trial found 
that the deed had not been fairly obtained : — 
Held : the mtgee. was not entitled to recover in 
ejectment against the next of kin, because of the 
fraud, nor against the administratrix, who was 
the widow of intestate, because the accounts of 
the estate had not been wound up. — Doe d. 
WooDHEAD V. Fallows (1832), 2 Cr. & J. 481 ; 
2 Tyr. 460 ; 1 L. J. Ex. 177 ; 149 E. R. 204. 

Sale by administrator — Subsequent discovery 
of will.] — See Part II., Sect. 16, sub-sect. 3, ante, 

6092. Debts remaining unsatisfied — Agreement 
by testator to assign to another party.] — Smith v, 
Watson (1719), Bunb. 66 ; 146 B. R. 693. 
Annotation : — ^Mentd. Gibson v. Holland (1865), L. R. 1 


6088. .] — Whale v. Booth, No. 6027, ante. 


6089. Sale of property specifically bequeathed — 
Other property available for payment of debts.] — 

Lessee for years devised his term to his son. A: 
further said, that his will was, that his wife should 
have the occupation & profits of the lease during 
the minority of his son, to the intent that with 
the profits she might educate his children, & see 
his last will performed, & he made her his extrix., 
& died ; afterwards she proved the will, & gold the 
term to a creditor of her husband before all the 
debts were paid, having other goods in her hands 
sufficient to pay the debts &> funeral expenses ; 
she educated the issues after her husband’s death 
until her owm death ; the son came to his full 
age, & entered into the premises, & his entry 
adjudged lawful. — Paramour v, Yardley (1679), 
2 Plowd. 539 ; 75 E. R. 794. 


At^iaiiom Borongbe’s Case (1596), 4 Ck). Ret 

72 b; Garner v. Bredon (1597), 1 CJo. Rep. 67 b 
Roberta ©. Roberta (1613), 2 Bulat. 123; Blamford t 
Bla^ord (1616), 3 Bulst. 98 ; Tbiirman v. Ck)oper (1618) 
Poph. 138 ; Howard r. Norfolk (1681), 3 Caa. in Ch. 14 
basset (1688), 1 Show. 637 ; Fisher r. Wl« 
a699), 1 Ld. Raym. 622 ; Idle v. Cooke (1705), 2 iS 
Raym. 1144; Darblson v. Beaumont (1713), Fortes 
Rep. 18 ; Young v. Holmes (1717), 1 Stra. 70 • Ulriel 
^ 372 ; lioi d. Sayo & ^1? © 

9^ ^30 ; Doe d. Hayes ©. Sturwes (1816) 

Lo J ©. Bentley (1834), 2^’. Sc K 

149 ; Newlands ©. Palmer (1840), 13 L. T. O. S. 116. 


6090. Property obtained by fraud—In coUusion 
^th representative.] — Sydnam v. Courtney (1698). 
Moore, K. B. 567 ; 72 E. R. 763. 


. — “77 "*^ — ^ administratrix, bein 

maebted to an attorney for rent, executed to hir 
a mtge. of le^ehold property belonging to he 
mtestate, which falsely recited that £300 was pai< 


6093. .]-*-One possessed of a term devises 

it to A., & makes B. his exor., & leaves some debts. 
If the exor. sells the term, the purchaser shall 
hold it against the devisee. Secua if sold at an 
undervalue, or if the purchaser knew there were no 
debts, or that the debts were or could be paid, 
without breaking in upon this specific legacy. 

An exor,, where there are debts, may sell a 
term (Jekyll, M.R.). — Ewer v, Corbet (1723), 
2 P. Wms. 148 ; 24 E. R. 676. 

Annotations : — Reid. Langley ©, Oxford (1748), Amb. 795 ; 

Andrew ©. Wrigley (1792), 4 Bro. C. C. 125 c ; Diokeneon 

©. Lookyer (1798), 4 Ves, 36 ; M'Leod ©. Drummond 

(1810), 17 Ves. 162. 

6094. — I — .] — Bkpt., who had obtained his cer- 
tificate, being possessed of leasehold premises as 
exor. & residuary legatee, mortgaged them to 
secure a debt of his own, & afterwards assigned 
the equity of redeinption for valuable considera- 
tion, the deed reciting, that the assignment was 
made for the purpose of paying the debts of tes- 
tatrix. The assignee took an assignment of the 
mtge. The certificate being held in an action to 
have been fraudulently obtained, the lease was 
claimed by the assignees under the bkpey. ; but 
it was determined, they had no right against the 
assignee for valuable consideration. — Bedford v, 
WooDHAM (1790), 4 Ves. 40, n. ; 31 E. R. 23. 

6095. Sale at undervalue.] — Ewer v, Corbet, 
No. 6093, ante, 

6096. Purchaser with notice that no debts of 
testator outstanding.] — Ewerv. Corbet, No. 6093, 
ante, 

6097. .] — Testator by his will appointed his 

wife sole trustee & extrix. thereof, &, gave to her 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (d). 

L Power to tt&wer money advanced 
’~~Por benefit of estate.] — A lessee 
of land, with the right to purchase. 
derlAC^ It to his sou, if it^uld be 
I»ld for ; & if not, that one hall 
BAOUld D6 BOlds & tfll6 ptircllA06 ]110II6y 
paid for the other half, which he gave 
to bis son, an infant. The exor. 

kis own moneys 
BumciMt to pay the price of the land, 
ft the lessors conveyed to the devisee. 
The peraonal estate being exhausted, 
the ot. directed a sale of the lot which 
testator desired should be sold, if It 
was lor the benefit ol the infant. — 
L^Ni ©. Jebmtn (1862), 9 Gr. 160.— 
CAN. 

a. Pou^ to release mortgaoe.] — A 
foreign administrator cannot effectually 


relo^ amtge. on land in this Province. 
;-/* Thobp* (1868), 16 Gr. 76.— 


b. 


« , . 7“ ky his will ap 

pointed F. ft W. exors. ft trustees o 
his ratate. F. lor the purpose o 
securing a debt due him by the estate 

^ w. W. die< 
pkwtete, ft F. five years subsequent!) 
hajii^ speed to sell the mtg^ 
PKi^ses to M., executed a statutor] 
^ke mtge., which h( 
e^ressed to do as sole siinrlvlng exor 
ft then (wnveyed the estate to M. 

ki executing i 
dlscharw of his own mtge. bad nptthi 

land.— Beaty « 

Shaw (1887), 14 A. R, 600. — CAN, 

leases.] — Under Devo 
Estates Act, an exor. of i 
deceased lessor can make a valic 


renewal of a lease pursuant to the 
covenant of testator to renew. — ^ 
Canadian Pacific Ry. Co. ft National 
Club (1893), 24 O. R. 205.— CAN. 

d. .] — Kratino V. Kbatxno 

(1835), L. ft G. temp. Bngd. 133. — IR. 

e. — — .1 — An exor. has no power 
to lease property of testator . — Sz p, 
PRINSLOO (1903), T. S. 17.— S. AF. 

f. .1 — An exor. has no power 

to lease property of testator . — JSx p, 
Amod'8 Exeoutob (1906), T. S. 90. — 

8. AP. 

g. To lend assets.] — It is the rule 
that, however wide the power given 
to exors. by the will to lend assets, they 
cannot lend upon x>ersonal security, 
ft, if 80 lent, the ct. will, upon motion 
before hearing, make them bring in 
the money. — Mohrissky v. Foley 
(1821), 2 Mol. 346.— IR. 
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all his estftte upon trust for sale or conversion 
for the benefit of herself during life or widowhood, 
A; declared it to be his wish that, unless circum- 
stances otherwise required it, his leasehold estates 
should not be converted during the life or widow- 
hood of his wife, & at her death or marriage he 
bequeathed a leasehold house to his son. Eighteen 
years after the death of testator the widow 
entered into a contract for sale of the leasehold 
house. Her solrs. informed the purchaser that 
there were no debts of testator remaining unpaid. 
No reason for selling was suggested. The pur- 
chaser objected to the title, unless the concur- 
rence of the son was obtained, but this was refused : 
— Held : under the peculiar circumstances of the 
case, the piuMjhaser having actual notice that there 
were no debts of testator remaining unpaid, & 
no reason being suggested for the sale, the title 
was not one which ought to be forced on a pur- 
chaser. 

The will w;as dated in 1883 & testator died in 
1884. That is immaterial, because even if it were 
twenty years there would be nothing to prevent 

the vendor making a title as extrix the 

rule as to freehold estates does not apply to an 
exor. filing leaseholds. Therefore the mere 
expiration of a certain period of time will not 
affect the power of the vendor as extrix. (Kekb- 
wrcH, J.). — Re Vbrrell’8 Contractt, [1903] 1 Ch. 
65 ; 72 L. J. Ch. 44 ; 87 L. T. 521 ; 51 W. R. 73 ; 
47 Sol. Jo. 71. 

AniMtation : — Retd. Solomon t>. Attenboroncrh, [1911] 2 

CU. 159. 

6098. Property assigned for executor’s own 
debt.]— Nugent v. Gifford, No. 0063, ante. 

6099. No evidence of collusion.] — Lease- 

hold estates, specifically bequeathed to an exor., 
were by him asmgned as a security for his own 
debt. That assignment, no collusion appearing, 
was established against a creditor. — Taylor v. 
Hawkins (1803), 8 Ves. 209 ; 32 E. R. 334. 

Conid. Graham v. Drummond, [1896] 1 Ch. 

6100. Bequest of fund charged with payment of 
debts — No proof of payment of debts affecting 
legacy.] — Testator bequeathed a sum in long 
annuities, to be applied first to the payment of 
his debts, A a cei^in portion of it, afterwards, 
to vest in trustees for his daughter. On his death, 
a bill in Ch. was exhibited against his exor. for an 
appropriation of the fund for the daughter’s 
benefit ; the exor. admitted assets, & a decree 
was obtained for the appropriation, within two 
years of the death of testator. It was not referred 
to a master in Ch. to ascertain whether there were 
any debts outstanding ; nor did it appear whether 
or not this was the fact. The daughter’s annuity 
bemg afterwards sold, the purchaser brought an 

to recover back the deposit money, on the 
greund that no title could be made. On a case 
Btatmg the^ facts : — Held : there was no sufficient 
title es^blished ; A at least in the absence of a 
master s report, it lay upon the vendor to show 
tnat there were no debts outstanding, which could 
auect the annuity. — C urtis v. Blow (1831), 2 


B. A Ad. 426 ; 9 L. J. O. S. K. B. 260 ; 109 B. R. 
1201. 

Annotaii<m : — Mentd. Re Brogdon, BUling v. Brogden (1888)» 

38 Oh. D. 546. 

6101. Sale by executor-legatee — ^Purchaser with- 
out notice of debts — Equitable assets.] — The rule 
that a purchaser for value, of an asset of testator, 
from an exor. who is also residuary legatee, 
acquires a title free from the claims of unsatisfied 
creditors of testator, if the purchaser took without 
notice of the unsatisfied debts or of anything 
which made it improper for the exor. so to deal 
with the asset applies in the case of equitable as 
well as legal assets ; provided that neither the 
exor. nor the ct. administering testator’s estate 
still retain control over the asset. 

In 1878, the registered holder of railway stocks 
covenanted to pay an annuity to the trustees of 
a settlement during the joint lives of himself A 
his wife A the life of the survivor. In 1882 
he died having bequeathed aU his property to 
his widow, A appointed her his extrix. The widow 
proved the will A by various deeds from 1886 to 
1892 transferred the stocks to her bankers to secure 
a debt of her own. In Dec. 1892 the widow gave 
an equitable charge on the stocks to pltf . to secure 
advances made to her. Neither the bankers nor 
Itf. when taking their respective securities had 
nowledge or notice that any debt of testator 
remained unpaid, or that the widow was not 
entitled to deal with the stocks as she did, A pltf. 
before he had notice that there was any indebted- 
ness of testator, gave notice of his charge to the 
bankers. 

The bankers sold the stocks, A, having retained 
the amount owing to them, paid the balance into 
ct. : — Held : pltf.’s charge on the balance had 
priority over the claims of the settlement trustees. 
— Graham v. Drummond, [1896] 1 Ch. 968 ; 65 
L. J. Ch. 472 ; 74 L. T. 417 ; 44 W. R. 596 ; 12 
T. L. R. 319. 

' AnnoUtHcn : — ^Distd. Bank of Bombay v, Suleman Somfi 

(1908), 99 L. T. 632. 

Sale by co-executor.] — See Sect. 2, sub-sect. 2, 
A., ante. 

Sale by infant executor.] — See Sect. 2, sub- 
sect. 2, A., ante, 

ii. Breach of Traat or Devastavit committed 
by Representative, 

6102. Alienee with notice.] — Sydnam v, 
Courtney (1598), Moore, K. B. 567 ; 72 E. R. 
763. 

6103. .] — An exor. in trust for an infant 

residuary legatee renews a lease, part of testator’s 
personal estate in his own name, A having mort- 
gaged it, assigns the equity of redemption to a 
trustee to sell for payment of his own debts. The 
trustee sells to one who had notice of the infant’s 
title. Purchase set aside. — ^Walley v, Walley 
(1687), 1 Vom. 484 ; 23 E. R. 609. 

ArmoicMons : — Hentd. Brown «. Blount (1830), 9 L. J. O. S. 

Oh. 74 : Peaoook v. Burt (1834), 4 L. J. C3i. 33 ; WiUats 

V, Busby (1842), 5 Bear. 193 ; Rowley v. Qinnever, 

[1897] 2 Ch. 503. 


part V. SECT. 2, SUB-8B0T. 
C. (ah. 


2 .- 


rrWence coUusion-- 

SeiS When 

mav^ collusion, an exor 

apply the assets of testator ii 


payment of his own debt, though in 
oase of a defioienoy of assets to pay 
debts or legacies, the alienee of tee 
property (knowing that it belonged to 
tee estate) may be liable in equity to 
pi^itors or legatees, or the next of 
Wn^^LiNOHAM V, Danikl (1871), 
N. B. Dig. 376.— CAN. 


h. Asttimment of motioage — Party 
not deeertbed cu administratrix .] — An 
assignment by an administratrix of 
a mtge., part of tee assets of in- 
testate, was held valid though not 
therein stated to be executed as 
administratrix. — Yarbinotom v. Lton 
(1806), 12 Or. 308.— CAN. 
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Executors and Administrators. 


Sect 2 . — To alienate: Svh-aect. 2, C, (a) ti. <fc nu, deposited by 

with E. In 


l/AXU **!**■**? 


XOlU 

fillMu 1 A showing a balance due to D., were settled between 

aJIowa^ce of a debf o/*2(W doe to'Lmirom ?' ^g®*? ^h^Wl moXaSid*®!?; 

This sale not go^ afafnrt an unsStisHed creditor! no«cc‘^’'ai^n by ‘k 

•—CiianEj V Draitb' 9 v«mi Aifi • 1 Ty'/y authority of 1872> No notice was given oy Jy» 

Cm. Abr. 240 ;^3E.B. 1004, L. S ' to A., B., & 0., that he hold any cha^e upon the.r 

^mwiWioM.— Dirtd. Nagent a. GUIord (1738), I Atk. 464. *■''« memorandum :-HWd.- m the 

R^. Meftd V. Orrery (1745), 3 Atk. 235 : Whale r. Booth absence of any notice by E. to A., B., & C., of a 

Scott e. Tyler (1788), 2 Bro. charge to him of their shares by D. under the 

Hm V. Shnpson JxIq2), 7 ^sf l5^2?M*Leod^‘Dnmimoni authority of 1872, the mtge. of iSSSoment 

(1810), 17 Ves. 152; Wilson®. Moore (1834), 1 My. & authority had been Withdrawn by the settlement 
K. 337. Mentd. Dickenson V. Lookyer (1798), 4 Yes. *36. of accounts, did not affect their shares, & they 


6105. ,] — Merchants, who, by the direction 

of an exor., their commercial correspondent, 
applied a fund, which they knew to be part of 
testator s ^sets, in satisfaction of advances made 
by them, in the course of trade, to relieve the 


were entitled to an assignment from E. of tlieir 
shares of the property comprised in the lease, 
which had been mortgaged by D. — Jones t». 
8Tt)HWASSER (1881), 16 Ch. U. 577 ; 50 li. J. Cli. 
625 ; 44 L. T. 333 ; 29 W. R. 497. 


to“]to 6110. Breach of trust apparent on face of 

oecunlarv assignment— Ellect of lapse ol time.]— B onnky r. 

pecumary legatees under the will of testator. — RmoARD No 6119 

WILSON V. Moore (1834), 1 My. & K. 337 ; 39 Tosu 

E. R. 709, L. C. 6111. Alienee without notice.] — (1) Tlie produce 

Colhnson r. Lister (1855), 20 Bcav- ^ specific legacy misapplied by A., an adminis- 

Mentd. trator, being traced into post obit securities given 
Hartm^.dSSj), J Jur. 791; Fyler ... I^lcr by B. to V. i-Held : the certui que iruil v&g 

entitled to a charge on the securities. 

(2) A specific legacy of £6,000 Consols, 
bequeathed to pltfs., was unnecessarily & im- 
properly sold out by the administrator. A., with 
the aid of B., &; the produce carried partly to the 
banking account of A., & the remainder to that 
of B. A series of shuffling of cheques &- transfer 
of moneys took i)lace, but £2,908 was traced to 
B. About this time Ji. laid out moneys in the 
purchase of a post o6«7 security, & though the trust 
moneys could not bo dLstincf.ly traced into the 
securities, yet the ct. held from the suspicious 
character of the transactions, that such was the 
just inference, so far as to throw on the other side 


10 Ch. 1 ). 151. Mentd. 

on ~.Jur. 791 ; Fyler v. Frier 

Bear. 650 ; Pannell v. Hurley (1845), 2 (joU. 
of Bengal ®. Fagan (1849), 5 Moo. Ind. App. 

(1869), L. R. 8 Bq. 526 ; Macbryde ®. Eykyn (1871), 24 

(1871). L. R. 12 Kq. 69 ; 
n District Banking Co. 

Morgan v. Blyth, 

n?lm ^ t/h. 3p ; CowTer v. Stoneham 

(1893), 68 L. T. 18 ; Soar ®. Ashwell, 1893J 2 Q. B. 390 : 

Mara v. Browne (1895), 73 L. T. 038. 

6106. — -.] A person, purchasing from an 
administratrix, under an agreement to pay when 
he IS able, participates in a devastavit. Such person 
must pay interest at 5 per cent. Question as to 
contribution to the coste between such person & 
the admimatratrix. 

of^ty OP* <S^“ro/’^eXf®or adminiitmtor ‘S’.f *^18 not having been 

the sale is invalid (toBD LTNOHURSTrCM - done, ti.e ct. held that pltfs. had a ch.arge on t^ 
Lawrence ». Bowle (1840), 1 Coon. Umr, (Jott f'"’ ^2,908 & interest. 

; 47 E. R. 838, 1.. 0. ^ * (3) In addition t-o this, B. had sold & transferred 

1 a securities to C. in consideration of a debt then 

01U7. .j iStroughillv. Anstey, No. 0078, owing. 0. had notice tliat the money by which 

the securities had been obtained had been derived 

6108. .] — Wliere an exor. parts with any no notice of tlie breach 

portion of the assets of testator under such nir- trust ; — Held : C. could not set up an adverse 
.. ... "««er suen cir ^ against A., &, d fmtiori, she could not do 

80 as against the pltf.’s (A.’s cestuis que trust ). — 
Harford v. Lloyd (1855), 20 Beav. 310; 62 
K. R. 622. 
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ante. 


cumstences as that the purchaser must be reason- 
ably taken to know that they were sold, not for 

u ^ estate, but for exor.’s own 

Denerit, the result is, that the purchaser holds the 
assets ^ if he were himself in respect of these 
or.— Walker v. Taylor (1861), 4 
L. T. 845 ; 8 Jur. N. S. 681, H. L. 

6109. J—A., B., & C., as the only next of 

km with D., the administrator, of their intestate 
rather, signed a memorandum in 1872, autho- 


6112. .] — Jte Morgan, Pilixirem v. Pill- 

GREM, No. 0009, ante. 

6113. Assignment for valuable consideration.] — 

Testatrix having directed that a leasehold should 
be sold, & the money divided among five persons, 
the administrator, alleging that he had become 


rising D — a. ’ wie auminisprauor, auegmg pnau no nmi uouuuio 

he might deem best’ ^ entitled to it by an arrangement with the legatees, 

house ^ronerfv of certain assigned it over for valuable consideration ; — 

ment For a lea^ tn under an agree- Held .• at his death, it remained assets unadminis- 

tefed. & the purchaser must be directed to 

out thise letters, & to“ih”4'i^hei?^r4Svf "t"^“‘stmtrix de boni. ^ 

legal Z^S^X^utt^of\L:Se whl~h ^ 

nwDwvo oi im>espape, wnich, —ManM. Skefflngton ®. Wbitoharet (1837-8), 
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6114* by rtpresentoUve ot executor oom- 
mittlng breach ot trust.]— Teetatrix by her will 
appointed her husband B. sole trustee & exor., 
^ gave two lesacies of £3,000 each to her nephews 
W.& H. absolutely, subject to prior life interests. 
By a codicil testatrix stated that she did not 
wish her nephews to have a vested interest unless 
they attaint the age of twenty>one years, & she 
gave the legacies A the residue of her estate to 
the two nephews on their attaining twenty-one 
years, & if only one attained twenty-one she gave 
him both legacies & the residue absolutely. If 
both died under twenty-one the legacies & residue 
were to go to her statutory next of kin of the 
whole blood as if she had died unmarried. Testa- 
trix died on Nov. 9, 1899. B. out of the legacy 
of £3,000 to R. or out of the residue, purch^ed 
a leasehold house for £2,100 although there was 
no power in the will authorising him to do so, A 
spent JClOO of the trust estate in improving the 
house. By his will, dated July 31, 1900, he 
appointed tlie vendors his exors. & trustees, & 
ho died on Dec. 21, 1901. Vendors on Oct. 29, 
1902, agreed to sell, the house for £2,000, but the 
purchaser objected that os the purchase was made 
in breach of trust, the benefleiaries under the will 
had a right to afhriu the purchase & elect to keep 
the house : — Held : ( 1 ) the legal personal repre- 
sentatives of the trustee were entitled to r(3alise 
the investment improperly made by their testator, 
A; it was their duty to do so to ascertain the 
liability ; (2) the purchaser was not entitled 
to insist on one of the benefleiaries Joining in the 
conveyance . — lie Jknkinjs & Randall (H. K.) A 
Co.’s Contract, [1903J 2 Ch. 302 ; 72 L. J. Ch. 
093 ; 88 L. T. 028. 

iii. Lapse of Time between Death and Date of 

Alienation. 


twenty years had elapsed the price was ascertained. 

It was not shown that there were dehts of testator 
remaining unsatisfied, nor did it appear that the 
extrix. had been in possession of the leaseholds 
as legatee : — Held : the purchaser was not entitled 
to require the concurrence of the annuitant in 
the assignment of the leaseholds. — Be WjJISTLER 
(1887), 35 Ch. D. 601 ; 56 L. J. Ch. 827 ; 67 L. T. 
77 ; 51 J. P. 820 ; 35 W. R. 662. 

AnnoUUiona: — Folld. Re Venn & Furae’s Contract, [1894] 

2 Ch. 101. Distd. Re Verreirs Contract, [1903] 1 Ch. 65 ; 
Solomon v. Attenboron£rh, [1912] 1 Ch. 451. 

6117. .] — (1) Where an exor. sells leaseholds, 

part of testator’s estate, he must be presumed to 
be acting in the discharge of the duties imposed 
on him as exor., unless there is something in the 
transaction which shows the contrary. Neither 
the lapse of more than twenty-six years between 
the death of testator & the sale by the exor., nor 
the fact that the conveyance does not purport to 
be executed by him as exor. is sufficient to raise 
the presumption that he was acting otherwise 
than as such. 

(2) The rule intimated in Re Tanqueray-Wil^ 
laume Landau, No. 0188, that where an exor. 
is selling real estate of testator, vested in him sub- 
ject to a charge of debts, & twenty years have 
elapsed from the death of testator, a purchaser 
is put upon inquiry as to whether there are debts 
remaining unpaid — does not apply in the case 
of an exor. selling leaseholds . — Re Venn & 
Furze’s Contract, [1894] 2 Ch. 101 ; 63 L. J. 
Ch. 303 ; 70 L. T. 312 ; 42 W. R. 440 ; 38 Sol. 
Jo. 273 ; 8 R. 220. 

Annotations: — As to (1) Consd. Re Henson, Chester r, 
Hoiison, [1908} 2 Ch. 356. Beld. Re Soott & Alvarez's 
Contract, Scott v. Alvarez, [1895] 1 Ch. 690 ; Re Wells & 
Houkluson’s Contract (1916), 114 L. T. 940. As to (2) 
Distd. Re Verrcll’s Contract, [1903] 1 Ch. 65 ; Solomon v. 
Attenberou^rh, [191 2J 1 Cb. 451. 


6115. Sale of leaseholds.] — Whore U'stator 
charges his general estato with legacies, A; the 
exor. & residuary legatee sells a leasehold, A no 
demands in respect of the charges created by the 
will are made for twenty years, the ct. will pre- 
sume that the legacies are satisfied, nor are releases 
from the legatees necessary to make a good title 
to the leaseliold. 

Even without them [the releases] I should have 
held that where an exor., twenty yeai*s after the 
death of testator, sells a leasehold, charged by 
the will with legacies, A no demand has, during 
all that time been made upon it, there was evidence 
that the charges had been paid (Leach, V.-C.). — 
Montresor V. Williams (1823), 1 L. J. O. S. Ch. 
151. 

6116. .] — The rule intimated in Re Tan- 

queray-Willaume Landau^ No. 0188, post, that 
where an exor. is selling real estate, after twenty 
years have elapsed from testator’s decease, a 
presumption arises that the debts have been paid, 
A the purchaser is therefore put upon inquiry, 
does not in general apply to the case of an exor. 
selling ioa.scholds of testator. Testator be- 
queathed leaseholds to his extrix. upon trust to 
pay an annuity, A bequeathed his residuary estate 
to the extrix. Shortly before twenty years had 
elapsed from testator’s decease the extrix. con- 
tracted to sell the leaseholds at a price to be ascer- 
tained by a named person. Shortly after the 


6118. .] — Re \'ehrell’s Contract, No. 

0097, a)Uc. 

Sale of land .] — See Sub-sect. 3, B. (a), post. 


(6) Whether Alienee hound to make Inquiries. 


6110. As to application of purchue-money.] — 

(1) A purchaser of leasehold premises from an 
exor. need not, in general, see to the application 
of the j>urchaso money, nor need there be any 
recital in such an assignment of the purpose for 
which it is sold, 


(2) If on the face of the assignment it appears 
to have been made in satisfaction of the private 
debt of the exor., such a sale is fraudulent against 
the persons interested in the premises under the 
will, A a ct. of equity will relieve against it. 


(3) Such a claim will be barred by a gp^at len^h 
of time having run against the parties seeking 
relief. — Bonney v. Ridgard (1784), 1 Cox. Eq. 
Cas. 145 ; 29 E. R. 1101. 


innotations :—As (o (1 ) ConBd. M‘Lood v. Dru^ond ( 1810 ), 
17 Vos. 152 ; Wilson v. Mooro (1834), 1 My. A K. J37. 
Refd. Shaw v. Borrer (1836), 1 Koou, 559. As to (2) 
Consd. Hill V. Simpson (1802), 7 Vos. 152. .As to (3) Co^. 
Andrew tJ. Wriijley (1792), 4 Bro. C. C. 125 ; BeeWoM o. 
Wade (1805), 17 Vos. 87. ^lUdfirway v. Newstead (1861). 
3 Be G. F. & J. 474. Bsfd. Qrefirory (Jrwry (1815), 
Ooop. G. 201 ; Chalmer v. Bradley (1819), 1 J^. & W. 
51 ; Soar tJ. Ashwell, [1893] 2 Q.^B. 390, Oenej^y, 
Ilsntd. Cholmondeley v. Clinton (1821), 4 Bli. 1 ; Clegg 
Edmondson (1857). 29 L. T. O. S. 131. 


PART V. SECT. 2, SUB-SECT. 2. 
C. (b). 

k. Aa to payment of debts.] 


Testator devised all bU roal & personal 
estate to his exors. in fee, in trust for 
sale to pay debts : — Held : a bond fide 
purchaser for value was not bound to 


inquire whether there were debts which 
authorised the exors. to soli. — B urkk 
V. BatTLK (1867), 17 C. P. 478. — CAN. 



570 Exbcutoes and 

Swt, 2 . — To alienaie: Svb-sed* 2, C. (6); otib-aecL 
3, A. dr B. (o) t.l 

ei20. .]— Daniel v, Tbotman, No. 6083, 

mde, 

6121. As to payment of debts — Sale many years 
after death.]— i2e Venn & Pubzb*s Contract. 
No. 6117, ante. 


Sub-sect. 3. — Real Estate. 

A, Who may exercise Powers, 

See, 710W, Administration of Estates Act, 1925 
(c. 23), S8. 2, 8. 

6122. Where power given to executors — Co- 
executors.] — ^Anon, (1355), No. 6028, ante, 

6123. Refusal of co-executors to act.] 

— Land devised to several exors. in fee, to the 
intent that they should dispose of it, may be sold 
by any of them if the others refuse to execute the 
authority. — ^Bonifaut v, Greenfield (1587), Cro. 
Eliz. 80 ; 1 Leon, 60 ; 78 E. R. 340 ; sub nom, 
Bonefant V. Greinfield, Godb. 77. 

Annotations : — ^Mentd. Mansell v. Mansell (1757), Wilm. 36 ; 

Townson v Tiokell (1819), 3 B. & Aid. 31. 

6124. Sale of copyholds.] — A 

power in a wUl in the following form, viz., “ I 
direct that A., B. Sc G., the exors. of this my will, 
or the survivors or survivor of them, or the exora. 
or administrators of such survivor, shall sell my 
copyhold messuages ” : — Held : within 21 Hen. 
8, c. 4, to authorise a sale by A. & B. on C. refusing 
to act, that Act extending to copyholds. — ^Pepper- 
corn V, Wayman (1852), 6 De G. Sc, Sm. 230 ; 21 

L. J, Ch. 827 ; 16 Jur. 704 ; 64 E. R. 1094, L. JJ. 

6125. .] — ^A demise in ejectment by 

two out of three co-exors. is good. 

The legal effect of a demise by two out of three 
co-exors. is that each demises his own separate 
interest, but then each co-exor. has the entire 
interest, so that pltf. gets the whole estate {per 
Cur.). — Dob d. Stage v, Wheeler ^646), 15 

M. Sc. W. 623 ; 16 L. J. Ex. 312 ; 7 L. T. O. S. 
231; 153E. R. 999. 

6126. ; — Land Transfer Act, 1897 (c. 65).] 

— The expression “ personal representatives,” as 
used in the first four sects, of above Act, means 
those who are named as exors. in a will, whether 
they have actually obtained a grant of probate 
or not. Therefore in the case of testator who has 
died after the commencement of the Act, the con- 
currence of all his exors. whether or not they have 
proved the will, is necessary to effect a valid con- 


Al>MlNI8IB4tOB8. 

veyance of hia real astdte*-— Rd Pawley Sc London 
Sc i^viNCiAL Bank, [19^ 1 Oh. 68 ; 69 L. J. 
Oh. 6 ; 81 L. T. 607 ; 48 W. B. 107 ; 44 Sol. Jo. 
25. 

Annotation Bewson v. BbeUey* (lOlSl S Cb. 384. 

See, now. Conveyancing Act, 1911 (c. 87), 
8. 12 (1) ; Administration of Estates Act, 1926 
(c. 23), s. 2 (2). 

6127. Executors of executors.] — A non, (un- 

dated), Keil. 107 ; 72 E. R. 273. 

5128, Joint power — Death of co- 

executor.] — ^A non. (1504), Moore, E. B« 61 ; 72 
E. R. 441. 

Annotation : — Oonsd. CJolo v, Wade (1807), 16 Vee. 27. 

6129. Administrator.] — A. devises that his 

exors. shall sell his land. Neither the ordinary 
nor the administrators can sell it. — ^A non. (1490), 
Jenk. 187 ; 145 E. R. 126. 

6130. * .] — Real estate was devised to 

A. in trust to sell, with power to the trustees to 
give discharge. A. was to pay the debts hold 
the surplus on certain trusts. Sc he wm appointed 
sole exor. A. having renounced Sc disclaimed — 
Held : the heir-at-law, who had taken out adminis- 
tration, could sell the estate Sc give valid receipts. 
— ^Austin v. Martin (1861), 29 Beav. 623; 4 
L. T. 817 ; 7 Jur. N. 8. 871 ; 9 W. R. 674 ; 64 
E. R. 730. 

6181. — .] — An administrator with the 

will annexed has no such imphed power to sell 
testator’s real estate as an exor, has, the exor. 
being a nominee of testator to pay his debts, the 
administrator being only an officer of the Probate 
Ct. Nor is such power given to the administrator 
by Law of Property Amendment Act, 1869 (c. 36), 
s. 16. — Re Clay Sc Tetley (1880), 16 Ch. D. 3 ; 

, 50 L. J. Ch. 164 ; 43 L. T. 402 ; 29 W. R. 5, C. A. 

6132. Infant executor.] — On a sale of real 

estate by exors. w'here one of them is an infant, the 
ct. will make an order appointing a person to convey 
on behalf of the infant exor. But the ct. will 
not make an order as to prospective sales . — Re 
Lewis’s Trusts (1910), 65 Sol. Jo. 140. 

6133. Whether heir must Join in sale.] — 

Devise that exors. shall sell lands, etc., they do 
not sell. Decreed that the heir shall join in the 
sale for payment of debts. — Amby v, Gower 
( 1655), 1 Rep. Ch. 168 ; 21 E. R. 640. 

6184. When power not given to executors — 
Mere direction for sale — Whether heir must join 
in sale.] — Cabvill v. Carvill (1684), 2 Rep. Ch. 
301 ; 21 E. R. 685. 

Annotation: — ^Mentd. Ashbumham v, Bradshaw (1740), 
West temp. Hi^. 505. 


PART V. SECT. 2, SUB-SECT. 3.— A. 

6127 i. Where power ffiven to exerulors 
— Executors of executors,] — The origined 
testator, bemg seised of real estate 
died in 1895. Probate of his will was 
grranted to bis wife, the sole extrix. & 
she died In 1901 : — Held : the exors. 
of the sole extrix., to whom probate 
bad been nanted, had power to sell 
the real estate of the original testator. 
— Ex p. Manning (1905), 6 S. 11. 
N. 8. W. 453.— AUS. 

1. Husband — As administrator of 
wife.] — liand was convered in 1874 to 
a nnsband Sc wife who were married 
in 1804 : — Held : the husband could as 


admluLstrator of the wife, & in bis own 
right, make a valid conveyance of the 
whole of the land, although there were 
no debts of the wife to pay. — Rt. 
Wilson & Toronto Incandbsoeni 
Electric Light Co. (1891), 20 O. R, 
397.— CAN. 

m. Residuary devisee <fr execvlors. 
— Where testator held certain landi 
as a trustee, to sooure a debt dw 
him, & devised the residue of his pro 
perty to his exors. except such part* 
thereof as might at his decease be vestec 
in him upon any trusts or by way oi 
jntge.. Sc then, by a subseqnent devise 
all the residue of bis estate, real 8 
personal, to J., whom ho also appointee 


one of his exors.. Sc his heirs absolutely : 
Held : J. Sc the exors. could by their 
deed pass oil the legal Sc equitable 
interest in the trust estate sold. — Re 
Charles (1872), 4 Ch. Ch. 19. — CAN. 

n. Surviving executors.] — Where 
there is under a will an implied power 
in the exors. Sc trustees to sell property, 
a conveyance executed by the eurrt vlng 
trustees Sc exors.. In whom the title Is 
vested, Sc the widow of testator, give a 

g ood title to the property in question, 8c 
< is not necessary that the beneficiaries 
tmder the will, other than the widow, 
should Join in the oonveyanoe. — 
Fbnrtt «. Johnston (1909), 4 N. B. R. 
(4 Tru.) 216.— CAN. 
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Part V.— PoTraas and Eights op Repebsentative. 


B* Ssti«iU €f Pawera. 
(a) Power of Sale. 

L In General, 


6135. RmU VMt6d In rej^resentative— 

General nila--3ama power as over personal 
estate.] — ^The power of an exor. over the real estate 
of his testator is, since Land Transfer Act, 1897 
(c 05), enlarged, A he has now the same power in 
dealing with It as he previously had in dealing with 
the pe^naJ estate . — Be Cavendish A Abnoij>*s 
Contract (1012), 66 Sol. Jo. 468. 

AnnotaHms :^-Ooa$i, Be Wlolcited's TnuM1921 ] 2 Ch. 1 84 : 
^ Potteriee Watorworlw Co.'e 

Contrscnt, [1922] 2 Oh. 824. 


6186. Power to sell land apart from 

minerals— Trustee Act, 1803 (c. 68), s. 44.]— 
Cavendish & Arnold’s Contract (1912), 66 
Sol. Jo. 468. 

Annotat/Ume : — BS, Re Wloksted’s Trust, [1921] L Ch. 184. 

Apprvd. Re Ohaplin 6l Staflordshiro Potteries Waterworks 

Co.'s Contraot, [1922] 2 Ch. 824. 

6187. .] — An exor. is within 

Trustee Act, 1893 (c. 63), s. 44 (1), as amended by 
Trustee Act, 1893, Amendment Act, 1894 (c. 10), 
which requires the sanction of the ct. to a sale, 
by a “ trustee or other person ” authorised to 
sell land, of the land without the minerals or of the 
minerals separately from the residue of the land. — 


part V. SECT. 8. SUB-SECT. 8.— 
B. (a) L 

o. By executor--- 8aie n<4 iuctewy 
— For payment of JP 

India, by his wUi appoint^ D. aa 1^ 
oxor. & after payment of d^U be- 
queathed sundry lessee. Ho ^ 
realty In Tasmania but no peraonalty, 
& owed certain debts which hla per- 
sonalty In India was sufHdent to pay. 
The attorney In Tasmania for the exor. 
made an advantaireous contract for 
sale of the realty Sc applied for dtroctions 
as to his power of sale :-^Held : the 
exor. had no power of sole either for 
purposes of dlyislon or payment of 
debts.— /te Walker (1916). 12 Tas. 
L. It. 9.— AUS. 

Re Moore Sc Lano- 
MUlU, 21 C. L. T. 662. — CAN. 


q. For payment of debts — 

Not charged on reaUy .] — Lands were 
devised to trustees to carry out the 
will of testator, who reserved six lota, 
which he desired should be sold for 
payment of debts, not chaivod on 
lauds : — Held : the trustees had a right 
to sell the whole of such property for 
payment of debts loft unpaid by the 
personal estate. Sc the lots specially 
appointed to be sold for that purpose. — 
Duff v. Mkwburn (1869), 7 Gr. 73. — 
CAN. 


r. .J-Au exor. is not 

Justl6ed in selling any property 
spocifleaUy bequeathed, unless the •*a]e 
Is necessary for payment of the debts 
of the estate. — V an dkr Lmi's Estate 
tJ. CONRADIB (19U.S), 20 B. C. 241. — 
S. AF. 


s. For payment of legacies — 

Charged on realty.}— Tho i>owor of 
selling the real estate for the payment 
of legacies is appUoablo to those oases, 
where it has been expressly made 
chargeable with them, or can be so 
gathered from tho will . — Re McKay’s 
Estate (1861), 6 N. 8. 11. (1 Old.) 131. 
—CAN. 


t. Whither co-exertUora must 

sign conveyance — In presence of each 
<mer.} — Exors. empowered under 
a will to sell lands, are not bound to 
sign the deed in presence of each other. 
— Little v. Airman (1869), 28 U. C. K. 
337.— CAN. 


a. Who are necessary parties 

to conveyance — Child of testator .] — 
Testator directed that when X. property 
was sold, the interest should be used 
to maintain his ohUdron, Sc to the 
support of his wife, so long os she 
remained his widow ; A: named certain 
persons exors. of his will : — Held : the 
exors. had full power to sell Sc convey 
the lands in fee. Sc a child of testator, 
born otW the making of the will, was 
not a necessary party to the oonvey- 
anoe. — Qlovbk v. Wilson (1870), 17 
Gr. 111.— CAN. 

b, No interest conveyed to 

them — Whether executors can maintain 
deciment .} — A devise that exors. 
should seU lands, investing them with a 


power to sell, but conveying to them 
no interest, will not enable them to 
maintain ejectment. — W illiams v. 
Myers (1871), 8 N. S. R. 157.— CAN. 

0. After renunciation — Whether 

power can be exercised.] — Where a 
power of sale is given to exors. gita 
exors.. Sc not by name, they cannot, 
after they have once renounced, execute 
such power. — Travers v. Gustin 
(1873), 20 Gr. 106.— CAN. 

d. With conaerU — Of widow 

of testator.] — J. devised to H., his wife, 
bis real estate in L. during her life, 
for the support of herself Sc family, & 
In case H. should think proper to sell 
his estate, it should bo the duty of his 
exors. to sell the same with her consent. 
He then nominated P. exor. of his will, 
" with full power Sc authority to act In 
the same ” : — Held : the proper con- 
struction to be placed on the wUl w’as, 
that a life estate was given to H. with 
a power of sale to P. during her lifetime 
with her oouseut, Sc unless Sc until the 
consent of the widow was given the 
power of sale did not exist. Sc the exor. 
bad no duty to perform in relation to 
tho land. — J ohnson v. Krkmer (1884), 
8 O. K, 193.— CAN. 

0. Qf residuary legatee.] 

— Under a will making provision for 
the wife & 8l‘»ter of testator to be 
secured on the estate, & giving tbe 
residue both real Sc personal to his 
three children In equal shares, the 
exors. have no power to sell the real 
estate without tho consent of the 
residuary legatees, there being no 
express power to sell conferred Sc no 
debts necessitating a sale. — Car- 
RUTHERS V. CARRUTHERR (1911), 21 
Man. L. R. 781 ; 1 W. W. R, 231.— CAN. 

1. Mode of sale — Indiscretion 

of trusleea.I — Exors. were directed to 
sell a farm “for the best price that 
could be obtained*': — Held: tho power 
to soli Involved a power to secure part 
of tbe price by means of a mtge. on 
the property sold, the manner of sale 
being left to the discretion of the 
trustees. — He Graham's Ck)NTRACT 
(1889), 17 O. R. 670.— CAN. 

g. Non-registration of caution 

— validity of s^.] — Testatrix de- 
vised oU her real Sc personal property 
to two exors. with full power In their 
dlsorotion to sell her property. Sc to 
pay the income to the nusband during 
_L lifetime. Sc after his death to seU 
the property & divide tho same equally 
between her children. One of the 
exors. renounced probate, which was 
granted to her husband, the other 
exor., who, some years after, without 
having registered a caution, ooutraoted 
to seU oertaln of the lands to pay 
debts : — Held : he had power to make 
a valid sale. — Re Hewitt v. Jbrmyn 
(1898), 29 O. R. 383.— GAN. 

h. .1 — Byer e. 

Grove (1901 ), 22 O. L. T. 28 ; 2 O. L. R. 
764.— GAN. 

k. Sale after thirty-seven years* 


delay — Whether valid.] — Testator, who 
died in tho year 1847, possessed of 
a leasehold held for a long term of 
ears, by his will directed h& debts to 
o paid. Sc, subject thereto, left his 
property to his exors. In trust for pay- 
ment of annuities. There was no 
specific bequest of the term. Sc no 
disposition of the ultimate reridue. 
The exors. after tbe lapse of thirty -soven 
years set up the leasehold promises 
for sale by anctiou. No necessity for 
the sale was disclosed. Tho purchaser 
having objected that the exors.* right 
to sell after such a lapse of time was 
not shown : — Held : the objection was 
valid, & should be allowed. — Re Morris 
(1889), 23 L. R. Ir. 333.— IR. 

l. Not restricted to sole for 

cash.] — An exor.’s power of sale of 
realty is not restricted to a sale for 
cash. — Malone v. Titles Registrar, 
[19191 V. L. R. 370.— AUS. 

m. Necessity for notice of sale.] 

— A notice to sell land by exors., by 
virtue of a licence from the Governor 
& CJouncil, must be given thirty days, 
exclusive of tbe day of sale, both by 
posting up notices Sc by publication in 
the newspaper ; but It is not necessary 
to prove that the notices posted up, 
continued np till the day of sale. — Dos 
d. Pike v. Tikr.vey (1831), N. 13. Dig. 
378.— CAN. 

n. Validity of Govemor-in- 

CouncU's order for safe. J— When J., the 
owner of real estate, died insolvent, 
having appointed four exors. of his 
last wll, & two of the exors. took out 
probate. Sc obtained an order from the 
Govemor-ln-CounciJ for the sale of the 
land, under which the land was sold to 
C. : — Held : though the other two 
exors. had not renounced, & the two 
who acted under the order had not 
grlvon the security required by statute, 
yet the order could not be implied by 
this ct. — (Chisholm v. McDonald 
(1856), 2 Thom. 367.— CAN. 

aa. Conditional on testatoFa 

widow being mainiained. ] — Testator 
devised all his real Sc personal estate 
to his wife for life ; vrith remainders 
over to bis daughter &; son ; with 
liberty to the daughter & her husband 
to occupy the laud, provided they 
supplied his widow with a comfortable 
support & maiutenauce out of the same 
during her life. Sc if they did not do so 
to her satisfaction, the exors. should 
have power to sell or lease the land : — 
Held : the duty of supplying the widow 
with maintenance was conditioned upon 
the parties oooupying the land ; Sc a 
sale efleoted by tiie exors. in default of 
their supplying the widow with such 
support, although not oocupylng the 
land, was declared void. — Dougherty 

o. Carson (1868), 7 Gr. 31. — CAN. 

bb. Tjegaledalc notin executors.] 

— Testator directed that when his lands 
were sold the money remaining was 
to bo divided in the manner therein 
stated. There was no other residuary 
clause. Testator named two exors.. 
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Executoes and Administratoes. 


Sect, 2 . — To alienate: Svh-scct. 3, B, (a) i. & 

& ( 6 ).] 

Be Wicksted’s Trusts, [1921] 2 Ch. ]84j 90 
L. J. Ch. 877 ; 126 L. T. 856 ; 65 Sol. Jo. 613. 

Annotation : — N.P. Re Chaplin & Staflordshiro Pottorios 
Waterworks Co.’s Contract. [1922] 2 Ch. 824. 

6188. .] — Legal personal repre- 

sentatives, in whom under I^nd Transfer Act, 
1897 (c. 65), the freeholds of a deceased person 
are vested have power to sell the surface & minerals 
of his lands separately without obtaining the 
sanction of the ct. under Trustee Act, 1893 (c. 53), 
s. 44 . — Re Chaplin & Staffordshire Potteries 
Waterworks Co.’s Contract, [1922] 2 Ch. 824 ; 
92 L. J. Ch. 34 ; 128 L. T. 186 ; 38 T. L. R. 857 ; 
67 Sol. Jo. 46, C. A. 

Annotation: — Befd. Re Kcmnal & Still’s Contract, [1923] 1 
Ch. 293. 


Death of deceased before 1898.]— /See Part 

111., Sect. 2, ante. 

Real estate not vested in representative — Copy- 
holds.]— Sec Copyholds, Vol. XIII., p. 135, Nos. 
1687-1689. 

Death of deceased before 1898.]— ^ee Part 

111., Sect. 2, ante. 

Where settled land vested in special personal 
representatives.] — See Administration of Estates 
Act, 1925 (c. 23). s. 24. 

ii. Who may ‘purchase. 

6189. Co-executor — Who has renounced.] — • 

Anon. (1536), Ben. 15 ; 1 And. 27 ; Keil. 207 ; 123 
E. R. 12. 

6140. .] — A. by will, directed his real 

& personal estate to be sold, the produce to be 


adding : “ in them I repose full 

confidence that they will act fair & 
consistent ” : — Held : ali the lands 
were to be sold ; & the exors. had 
power to sell them, although they had 
not the legal estate. — Woodside v. 
Logan (1868), 15 Gr. 145.— CAN. 

Whether implied power of 
mle in toiW.]— H enry v. Simpson 
(1872), 19 Qr. 522.— CAN. 

r. .] — An exor. held 

to have been vested with an implied 
power to sell certain of testator’s real 
property, & a proposed sale thereof 
approve, — Re Botsseau Estate, Re 
Manitoba Trustee Act, [1918] 3 

W. W. 11. 668 .— CAN. 


chaser. S. required the concurrence of 
the next of kin of intestate, imless M. 
could show that he w’as selling to pay 
debts of intestate : — Held : the vendor 
could not make this title without the 
concurrence of the next of kin . — Re 
Higgins & Stephenson’s Contract, 

I [1906] 1 1. R. 656 ; 40 I. L. T. 158.— IR. 

d. ; Delay in application for 

confirmation of sale.] — A sale by an 
extrix. of land belonging to the estate 
was confirmed, although the sale had 
been made some time ago, the appln. 
for confirmation not having been the 
personal fault of the extrix . — Re 
Hanna Estate, [1921] 1 W. W. li. 
1090 ; 61 D. L. 11. 430.— CAN. 


s. .] — Carlisle v. Cooke, 

[1905] 1 I. R. 269.— IR. 

t. Express power of sale .] — 

After giving the whole of her estate 
to H. & his wife & their three children, 
testatrix directed, that the real estate 
should be sold & equally divided, & 
appointed H. & his daughter exors. ; — 
Held : the exors. had an express power 
of sale . — Re Roberts & Brooks (1905), 
25 C. L. T. 400 ; 6 O. W. R, 49 ; 10 
O. L. R. 395.— CAN. 


0 , — Svhject to ustiol rules 

of cffMifv.J— B eharilalji Bhagwat- 
PRASAOjie. Bai Rajabi (1898), I. L. R. 
23 Bom. 342.- IND. 

f* Married woman executrix.] 

— A married woman may by virtue of 
Administration Act, 1879, convey 
without such consent real cstato vested 
in her as extrix. — Re Carmody & 
Humphrey’s Contract, Carmody v. 
Humphrey (1902), 22 N. Z. L. R. 127. 
— N.Z. 


a. Whether legatees can compel 

executor to sell.] — J. applied to the 
judge of probate for a licence to sell 
the real estate devised to himself, & 
covered by an assignment, for tbo 
purpose of paying the legatoos the 
balance due to them : — Iletd : it was 
not competent to the judge of probate 
to make the order applied for, the 
oxor. having power to sell under the 
farms of the will, & it being open to 
the lerateos in case of his refusal, to 
compel him by suit in equity to do so. — 
Re Runciman’s Estate (1005), 38 
N. S. R. 89.— CAN. 


b. Whether concurrence of 

beneficiaries necessary.}— W., by his 
will, made in 1861, appointed his w'ifo 
8c two other i>orsons exors. He died 
in the same year. His wife died in 
Sept. 1017 ; one of the other exors. 
survived her. W. willed & bequeathed 
to hLs w'lfe during his natural life the 
whole of his real & personal property, 
including his farm. The will then 
provided that, if it should be unsuitable 
for his wile to live on the farm “ she may 
if she deems it to bo for her greater 
convenience with the advice & manage- 
ment of my exors. dispose of the whole 
or part of the farm. ” The farm, at the 
date of the death of the wife, remained 
unsold : — Held : the exors. had power 
to convey the farm, without the con- 
currence of the benofiolarios. — Re 
Waugh, Re Scott & Soorr (1918), 
42 O. L. R. 87; 13 O. W. N. 416. 
—CAN. 


e. .] — M., as adminis- 

trator of bis father, put up a farm for 
sale by auction. He B. became the pur- 


g- Public trustee. ] — Certain 

land was devised by a wife to her 
husband in trust for her cblldi'en, but 
the Public Trustee was appointed the 
exor. of the will, & he completed his 
duties as exor. The husband then 
died, & by his will the Public Trustee 
was appointed exor. of his estate ; — 
Held : the Public Trustee had no power 
to sell the laud which had boon devised 
by the wife to her husband in trust 
for her children . — Re Devekeux’s 
Wiixa (1906), 26 N. Z. L. R. 242.— 
N.Z. 

h. Necessity for sale by public 

auction.] — Bales of immovable property 
by exors. whether to pay dobts or 
not, whotlicr minors are interested 
or not, should as a groneral rule bo by 
public auction.— p. Eckard (1902), 
T. S. 169.— S. AF. 

k. By administrator — Whether order 
of court ‘nceessarfh] — Under 26 Viet. 
No. 20 , an administrator is en- 
titled, in order to pay the debts to 
sell intestate’s realty without an order 
of the ct. or tho consent of the next of 
— Union Bank of Australia v. 
Green (1901), 1 S. 11. N. S. W. 191.— 


, — — •] — An admlnlstratoi 
can sell lauds held by intestate by 
way of mtgo. wltliout an order of tbt 

“Xur* 

m. 


. - •] — Where a marri 

woman, who was possessed of rt 
a' died intestate & the Curator 
Inteswte Estates obtained ^e use 
order to “ collect, manage & admlnlste 


her estate : — Held : the Curator had a 
general power of sale for tho purposes 
of distribution without obtaining u 
special order for sole. — B iiari>k i*. 
Nichols (1906), 2 Tas.L. 11.40.— A US. 


8 W. L. R. 400.— CAN. 


.] — Re Neilson (1908), 


cm? 6 w.] — U nder Devolution of UstatoM 
Act, where the persons benoficially 
interested are both adults & infants, 
tho former object, & there Is no 
necessity for a sale to pay dobts, the 
administrator has no power to sell tho 
real estate. — Re Mallandine, 10 
C. L. T. Oec. N. 226.— CAN. 


p. ,] — An administrator 

has no power, under Administration 
Act, 1879, to sell real estate after all 
debts & dues owing by the estate have 
been paid. — Williamb v. Public 
Trustee (1885), 4 N. Z. L. 11. C. A. 1 . 
— N.Z. 


aa. 


— i oicer oj amntntstrator with 
uHll annexed.]— H tvakt v. Baldwin 
(1877), 41 U. C. R. 446.— CAN. 


bb. 


-•] — Held: tho legacy 


in tho will set out in the report of this 
case, as well as tho dobts of testator, 
were a charge on his real estate, & the 
ailiuiuistrator with tho w-lll annexed 
bad power to sell the real estate, no 
question being raised os to tho personal 
estate being Insufllcieut to satisfy tbo 
dobts & legacies . — Re Eaton Estate 
(1878), 7 P. R. 396.— CAN. 


00 . For purpose of realising 

commission due to Administrator- 
General.] — A sale by the Administrator - 
General of some immovable property of 
doGoosed, for the purpose of realising 
the commission duo to him imdor the 
Act, is a valid sale in the course of 
administration Sc it takes precedence 
over a prior sale efloctod by tho heir of 
deceased. — Alwar Chktty v. Chid am - 
baraMudali (1914), I. L. It. 38 Mad. 


dd. Guardian of infant .] — A 

petition was presented by a person 
domiciled in the province of Alberta, 
Canada, as guardian Sc administrator 
in law of his pupil sou who rosldod with 
him, for authority to complete a titlo 
in the pupil’s uaiuo to certain heritage 
in Bcotland, & lor authority to sell ulo 
same. Tho ct., on production of evi- 
dence that petitioner had boon duly 
appointed guardian Sc administrator - 
Iti-law according to the law of Alberta, 
Sc that he was a person of substantial 
uicaiis, granted tho prayer of the 
petition. — Re M’Fadgean, [1917] S. C. 
112.— SCOT. 


PART V. SECT. 2, SUB-SECT. 2.— 
B. (a) ii. 

•e. Executor — For his own benefit.] 
—A person appointed an exor. of » 
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invested in the public funds in the names of 
trusteeSi for his son & daughter, two others. 
Directions ^ were g^ven as to succession in cases 
of death without issue, & if all the legatees should 
die under age, &; without issue, the property was to 
go over to B., (J., I)., & E. & their heirs ; “ which 
four persons A. appointed as his exors., to see that 
everything was duly performed according to his 
will ; he also appointed F. & G. as exors. He 
also requested F. & G. to act as guardians, in 
conjunction with B., C., D., & E., for the care of the 
persons & property of the legatees. The will was 
duly attested, but there was an unattested codicil, 
that if either of the exors. should retese to accept 
the trust & act as exor., the bequest of property 
to every such person was totally annulled. 
Testator died, & the will was proved by B. 0. & D. 
only, E., F., & G. having renounced. Part of the 
real estate having been put up to sale in four lots, 
was purchased by G. who afterwards refusing to 
complete his purchase, a suit was instituted in 
Chancery. That ct. decreed that the codicil was 
not to be considered as part of the will with 
reference to the real estate, but that the rest of the 
will ought to be established, & the trusts performed, 
upon reference to the master, it was found that 
the contract of purchase entered into by G. was for 
the benefit of the legatees, who were infants. 
Ijot 1 was then conveyed by lease & appoint- 
ment & re-lease from B., C., D., E., F., & G. to T. 
in consideration of £2,000. Lot 2, by lease & 
appointment, & release, from B., C, & D. to T. 
for £2,300 (T, declaring by another deed, that the 
consideration-money, mentioned in the two first 
deeds belonged to G. ; that the name of T. was only 
used as a trustee, & that T. stood seised of the 
premises intrust for O.); Lot 3, by lease & appoint- 
ment, & re-lease, from B., C., & D. to G. to the use 
of G. for £4,000. Ix)t 4, by lease & appointment, 
& re -lease, from B.,C.,D.,E., F., &: G., to the use of 
G. for £300 : — Held : by these conveyances the 
legal estate in Lots 1 & 2 was well vested in T., 
& the legal estates in Lots 3 & 4 in G. — ^Mackin- 
tosh V. Barber (1822), 1 Bing. 50 ; 7 Moore, C. P. 
315; 130E.R.21. 


(b) Power to Mortgage, 

6141. Under trust for sale.] — A trust, “ to make 
sale &> dispose of ” testator’s real estates, by 
private sale or public auction ; — Held : not to 
authorise a mtge., there appearing an intention 
on the part of testator that his whole real estate 
should be converted. — Haldenby v. Spofporth 
(1839), 1 Beav. 390 ; 8 L. J. Ch. 238 ; 3 Jur. 241 ; 
48 E. R. 991. 

Annotation: — Consd. Strouerhill v. Aastey (18.'i2), 1 De 
a. M. & Q. 635. 

6142. Under power to sell.] — Ball v, Harris, 
No. 0175, 'post. 

6143. Real estate not vested in representative — 
To pay debt.] — E. by wiU, after charging all his 
real & personal estate with the payment of his 
debts, funeral & testamentary expenses, & of a 
certain legacy, devised the rents & profits of all his 
messuages, tenements, farms & lands, except his 
Bala houses, to A. his wife, & by the same will he 
gave her the whole of his personal estate dc 
appointed her solo extrix. : — Held : the Bala 
houses passed to the heir at law of E., subject in 
equity to the charge of debts, &; A. had no power 
to dispose [by mtge.] of them for the purpose of 
paying the debts. — Doe d. Jones v. Hughes 
(1851), 0 Exch. 223 ; 20 L. J. Ex. 148 ; 17 L. T. 
O. S. 5 ; 155 E. R. 523. 

Annotaiio7is : — ^Refd. Walton v. Shalcross (1853), 21 L. T* 
O. S. 154 : Robinson v. Lowater (1854), 5 Do (1. M. & G* 
272 ; Hodkinson v, Qnlnn (1860), 30 L. J. Ch. 118 ; 
Greetham v. Colton (1865), .34 Beav. 615 : Re Tanqueiay- 
WlUaume & Landau (1882), 20 Ch. D 465. fflentd. 
Wright V. Wilkin (1860), 2 B. & S. 232. 

6144. Real estate vested in representative — To 
pay debts & legacies — Law of Property Amendment 
Act, 1859 (c. 35).] — Sect. 18 of above Act does not 
apply to a case where testator has devised his real 
estate, by way of settlement, to a person or persons 
for life with remainders over. The meaning of 
that sect, is, that where testator has devised his 
whole estate & interest directly to A. or to A. & B., 
or any number of persons as tenants in common, 
or joint tenants in fee or in tail, so that the devisee 


will oannot make a legal bargain 
with hia CO -exor. respecting testator’s 
property for his own benefit. — C lark 
V. Clark (1882), 8 V. L. R. 303.— 

AUS. 

b. .] — Whore an exor., 

with the oonourrenoe of his oo-exor., 
purchased a portion of a trust estate 
at auction : — Held : they were thereby 
disentitled to commission. — Re Grber’s 
Will (1911), 11 S. R. N. 8. W. 21 ; 
28 N. 8. W. W. N. 17.— AUS. 

0 . .1 — Where one of two 

exors., empowered to sell, with the 
oonourrenoe of the widow Sc the eldest 
son of testator, aged eighteen or nine- 
teen years, purchased part of testator’s 
property, the ct. refused to set aside the 
transaction, the master having foimd 
that at the time the sale was concluded 
it was beneficial to the infants. — 
MoKniout V. MoKnight (1866), 12 Gr. 
363.— CAN. 

d. .] — Exors. may pur- 

chase estate assets from their oo-exors. 
provided they do so openly, bond fide, 
« for a fair value. — Louw v. Hofmstb 
( 1869). Buch. 290.— S. AF. 

. .] — ^Where exors. pur- 

oh^ ttie property of the estate 
under their administration, the court 
make searching inquiry into the 
oteou m styxoes. Sc it musthe wown that 
the purohase was bond fide. — Nrl v, 

J. — ^VOL. XXIV. 


Louw (1877), Buch. 133. — S. AF. 

f. .] — The ct. will as a 

rule confirm a sale of estate property to 
an exor. if he purchased in an open & 
bond fide manner, e.p. at public auction. 
— Re Hough Estate (1919), C. P. D. 
160.— S. AF. 

g. .1 — Leave to sell im- 

movable property of an estate to one 
of the exors. dative of the estate refused 
where the proposed sale was by private 
treaty Sc there appeared no reason why 
the property should not be put up for 
publlo competition . — Ex p. Cooper 
(1920), C. P. D. 419.— S. AF. 

h. Administrator — For his own 
benefit.] — Under no oiroumstances can 
an administrator be allowed to purohase 
for his own benefit the lands of Intestate. 
— Lamont V. Lamont (1859), 7 Gr. 258. 
—CAN. 

k. .1 — McLeod v. Gillies 

(1868), 7 N. S. R. 267.— CAN. 

l. .) — Pltf., as adminis- 
trator to M., sold certain lands at public 
auction to H., giving him a deed 
therefor. Sc on the same day H. 
reconveyed the same lands to pltf. 
There was no evidence to show that 

S ltf. did not act in good faith Sc for 
le benefit of the estate. Pltf. brought 
ejectment against defts., who were 
brothers of M. Sc were in possession of 


the property, & they resisted, on the 
ground of his having no tltJe, con- 
tending that he could not acquire title 
through himself as administrator : — 
Held : pltf.’s title was valid at law. — 
Sbiyth V. McLean (1868), 7 N. 8. R. 
310.- CAN. 

m. .1 — The proposed pur- 

chaser of lands being one of the ad- 
ministrators, Sc therefore a trustee, 
has no right to purchase without leave 
of the ct. — Re Lockhart (1912), 20 
W. L. R. 413 ; 1 W. W. R. 933 ; 1 
D. L. R. 754.— CAN. 

n. .] — The administratrix 

of a mtgee. applied to the registrar, 
as administratrix, for a sale by him of 
the mtged. lands. At the sale she 
became the purchaser in her own right, 
& not as administratrix. Sc the registrar 
executed a conveyance to her in her 
own name accordingly : — Held : there 
was no power for her to purohase, nor 
for the registrar to so convey to her. — 
Grattan v. Giles, 2 J. R. N. 8. 213.— 
N.Z. 


PART V. SECT. 2. SUB-SECT. 8.— 
B. (b). 

o. Real estate vested in representa- 
tive — To pay debts <t legacies .] — 
Letters of administration were granted 
to the Mddow, Sc she. for the purpose of 
raising money wherewith to pay 
legacies, create a mtge. on the reiu 

E 
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EXECXm>B8 AND ADMINISTRATORS. 


Sect, 2 . — To alienale: Svih-aed* 3, B, (6) <fc (c), <fe 

C. (g).] 

or devisees can themselves mtge. the property* 
then the exors. are not to have the power. But 
where the estate is de^dsed by wav of settlement, 
so that there is no individual or individuals who 
are able to make a title to a mtge., then that is a 
case to which sect. 16, by exors. are empowered 
to mtge. testator’s real estate for payment of debts 
or legacies, was intended to apply. Testator, by his 
V ill, appointed certain persons therein named exors. 
& trustees thereof, &, after making certain specific 
devises & bequests, he devised & bequeathed^ all 
the residue of his real & personal estate, subject 
to his debts, funeral &> testamentary expenses, 
to the legacies thereinbefore bequeathed, imto 
equally between his two sons for life, with re- 
mainders over. Exors. mortga^d a portion of the 
residuary real estate : — Held : this was a case in 
which sect. 16 was applicable, & the mtge. was a 
perfectly valid one. — lie Wilson, Pennington v. 
Payne (1886), 64 L. T. 600 ; 34 W. R. 512 ; 2 
T. L. R. 443. 

Annotation : — Consd. Re Barrow-lii'Farn^s Corpn. & 

RawliiiBon’a Contract, [1903] 1 Ch. 339. 

6145. Executors also devisees — ^To pay debts.] — 

The fact that, in the dealings for a loan, exors. who 
happen to be also beneficial owners have been 
treated with in their latter character, is not 
sufficient ground for inferring that the money 
was not borrowed to pay testator’s debts. — 
COLLINGWOOD V. RussELL (1864), 6 New Rep. 1 ; 
34 L. J. Ch. 22 ; 11 L. T. 322 ; 10 Jur. N. S. 1062 ; 
13 W. R. 63, L. JJ. 

6140, .] — CoRSER V. Cartwright, No. 

6178, post, 

0147, To pay debts & legacies.] — Land 

was devised beneficially in fee to a person named 
exor. of the will. It was charged generally with 
debts & legacies, & also with certain trust legacies 
which devisee was directed to pay, after the death 
of testator’s widow, to the exors., who were 
empowered to give effectual receipts for the same. 
Before these l^came payable devisee mortgaged 
the land by deed reciting that the loan was re- 
quired to assist in paying sums bequeathed by 
the will, & that the co-exor. joined for the purpose 
of consenting. He did not join in the receipt, 
but the money was paid with his privity to devisee. 
The widow & the co-exor. having died, devisee 
created a further charge on the land. The money 
raised under the mtge. & further charge was in 
fact applied by devisee for his own purposes. 


AH testator’s debts had been paid except an old 
mtge., but the land remained subject to the trust 
legacies : — Held : (1) although the mtge. was 

expressed to be made to assist in paying legacies, 
vet as debts &; legacies were charged on the land, 
the exor.-devisee could give a good receipt for the 
money, & mtoe. was not bound to see to its 
api>lication ; (2) mtgor. was to be presumed to be 
a^ing in the disch^ge of his duties as exor. — 
Re Henson, Chester v. Henson, [1908] 2 Ch. 366 ; 
77 L. J. Ch. 698 j 09 L. T. 336. 

6148. To settle accounts.] — Testator ap- 

TOinted H. & J. exors. & trustees of his will, Sc 
directed that the trustees or trustee for the time 
being of his will should have full power to settle 
his accounts Sc wind up his affairs as they or he 
should think fit, &, in so doing, ** to make any 
sales Sc arrangements they or he shall judge ex- 
pedient.” Testator devised all his real estate unto 
Sc to the use of his trustees upon the trusts therein 
declared. After testator’s death, J. (H. having 
renounced probate Sc disclaimed the trusts of the 
will), in order to meet some pressing claims against 
the estate, borrowed a sum of £500 upon the 
seciuity of a mtge. of a portion of the real estate : 
— Held : under the terms of the will, J., being both 
exor. Sc trustee, had power to mortgage testator’s 
real estate. — Re Jones, Dutton v. Brookfield 
(1889), 69 L. J. Ch. 31 ; 61 L. T. 661 ; 38 W. R. 90. 

6149. To secure executor's own debt — 

Legacy charged on property unsatisfied.] — A 
mtge. made by an exor. who is also residuary 
legatee to secure his private debt will be postponea 
to an unsatisfied legacy charged upon the mtged. 
property. — ^Bank op Bombay v, Suleman Somji 
(1908), 99 L. T. 632 ; 24 T. L. R. 840 ; 62 Sol. Jo. 
727, P. C. 

6160. Inclusion of own property in mort- 

gage.] — ^An exor.. Sc beneficial devisee of realty, 
subject to a charge of debts, included private 
property of his own in a mtge. of the devised 
estate: — Held: not to afford such intrinsic evi- 
dence of an intention on the part of exor. to mis- 
apply the money as to deprive the mtge. of his 
security. — ^Barrow v. Griffith, Barrow v. 
Newman (1804), 6 New Rep. 0 ; 11 Jur. N. S. 
6 ; 13 W. R. 41. 

(c) Other Poioera, 

6151. Power to give receipts.] — Testator devised 
his estates to trustees in trust to sell, Sc declared 
their receipts to be sufficient discharges. Sc he 


estate : — HeM : tbe widow had power 
to create the mtge. — Lundt v. Martin 
(1874). 91 Or. 452.— OAN. 

p. .] — Re O’Donnkll’s 

Estate, [1905] 1 1. It. 409 ; 39 I. L. T. 
166.— IR. 

6145 i. Executors also devisees — To 
pay de&te.] — Testatrix after a direction 
to him to pav her debts devised land 
to her exor. Sc trustee. Sc his exors. 
upon trust to retain it for his own use 
for life. Sc directed that, after his 
decease, hi« exors. should sell the land 
Sc divide the proceeds among her 
children : — Held : this was a devise of 
the land out Sc out as to the legal 
estate, Sc the exor. had the right to 
mtge. the entire fee for d^ts. — 
MXROKB V. NxTF (1898), 29 0. K. 680. — 
OAN. 

q. Necessity for consent of offtcUU 
Ouardian.y~-He Bennington, 18 
C. L. T. Occ, N. 839.— OAN. 


r. NeoessUu for sanction of oourt.l 
— Testator settled certain real estate 
upon his children. Sc devised his 
residuary estate to his wife, suUeot to 
the payment of his debts, etc. Shortly 
af^ his death the exors. named in the 
will, without first applying to the ot. 
for leave, obtained an advance of 


money, secured by tbe mtge. of tbi 
residuary estate, for the all^d puroow 
of paying testator’s debts : — flfeW , 
the mtge. was valid, no application U 
the ct. being required, as the power U 
mtge. real estate given to exors. bi 
Administration Act, 1879, n, 7, b 
unrestricted In its operation by sect. J 
Act.— ife Nouln, Lush e. SuBi 
(1892), 11 N. Z. L. K. 164.— N.Z. 


_ Or diredion in wiU.}- 

Exors. cannot, in Cape Colony, mtge 
any Immovable propmy of the estat 
without directions to that eftoot in th 
will or the sanction of the ct. — R 
Bbown (1890), 7 S. O. 239.-8. AF. 


t. Duty of court — To inquire whether 
mortgaoe — For benefit of estate,}— It 
the exor. of tbe estate of the first- 
dying, has mtged. land of the Joint 
estate, the ot. will take upon Itself the 
duty of Inquiring whether such mtge. 
was raised for the benefit of the estate. 
Sc whether the money raised on loan 
was actually required for the jMyment 
of debts. — WlLMAMB V. WnJOAMS 
(1896), 13 S. C. 200.— 8. AF. 


PART V. SECT. 8» SUB-SEOT. 8.— 
B. (0). 

a. Power of representative of mart- 
gayee — To transfer legal estate.}— The 
exor. of a mtgee. has not any power 
to convey tbe legal estate to a person 
purchasing the mtge. — Robinson *. 
Btbbs (1862), 9 Gr. 672.— OAN. 

b. S. U. C., c. 87, 

s. 5, only authorises exors. to oonvey 
the legal estate on payment of the mtge. 
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Part V. — ^Powers and Rights op Representative. 


directed his trustees to complete any contracts for 
the sale of his estates, entei^ into during his life- 
time & remaining incomplete at his death ; — Held : 
1^ ezor. was the proper party to give receipts for 
the purchase-monies of the estates contracted to 
te8tator.--BATON v. Sanxtkr (1834), 
6 Sim. 617 ; 3 L. J. Oh. 197 ; 68 E. R. 688. 

AnnoioMon Mentd. Skeeles v, Sherley (1836), Donnelly, 
187 • 


6152. Power to demise to co-executor.] — One 

or two joint- tenants may demise his or their portion 
to another, so as to create the relationship of land- 
lord & tenant between them, with a right to dis- 
train in respect of rent in arrear. Thus, three 
co-exors. may agree that one shall hold land, 
devised to them in trust, at a fixed rent, & it 
the rent falls into arrear, he may be distrained upon 
in respect of it. — Cowpbr v. Fletcher (1865), 
6 B. & S. 464 ; 6 New Rep. 145 ; 34 L. J. Q. B. 
187 ; 12 L. T. 420 ; 29 J. P. 423 ; 11 Jur. N. S. 
780 ; 13 W. R. 739 ; 122 B. R. 1267. 

AnnoUUions : — ^Mentd. Be Potter Sc Ferrige, Ex p. Parke 
(1874), De Oolyar’fl County Court Cases, 235 ; Leigh v. 
Diokeson (1883), 12 Q. B. D. 194. 


6153. Power to concur In partition — ^Testator 
tenant in common.] — (l) An exor. of testator who 
dies seised as tenant in common of an undivided 
share in real estate has power to concur with the 
co-owners of the other undivided diares therein in 
a deed of partition of the real estate, the exercise 
of such a power being a proper &> reasonable step 
towards the benedcial realisation of the assets of 
testator. 

(2) A purchaser of the land taken in severally by 
any one of the parties to such a deed of partition 
squires a good title to the land purchased by him 
in the absence of notice of any impropriety in the 
transaction on the part of the exor. — Re Keunal 
& Still’s Contract, [1923] 1 Oh. 293 ; 92 L. J. Ch. 
298 ; 129 L. T. 12 ; 39 T. L. R. 285 ; 67 Sol. Jo. 
364, 0. A. 

Anru^ion : — Aa to (2) Beld. Wise v, Whitburn, [1924] 

1 Oh. 460. 


6154. Power of representative of mortgagee — ^To 
transfer legal estate — Vendor & Purchaser Act, 
1874 (c. 78).] — Sect. 4 of above Act does not 
enable the legal personal representative of a 
deceased mtgee. of real estate to transder the legal 
estate in it, on payment of all sums secured by the 
mtge . — Be Spradbery’s Mortgage (1880), 14 
Ch. D. 614 ; 49 L. J. Ch. 623 ; 43 L. T. 82 : 28 
W. R. 822. 


C, TUle of Alienee. 

(a) Whether Title Impeachable. 

6156. Land sold to pay debts — ^No action pending 
between heir-at-law & executor.] — A purchaser 
of lands appointed to pay debts is ^e though there 
be a deficiency of the personal estate, but otherwise 
if the purcha^ be pendente litet by the heir against 
the exor. — Culpepper v. Aston (1682), 2 Cas. in 
Ch. 116 ; 22 E. R. 873. 

Annotationa : — Consd. BeUamy v. Sabine (1857), 1 De Q. &; J. 

566. B^. Spalding v. Shalmer (1684), 1 Vem. 301 ; 

Roper V. Radclifle (1712), 9 Mod. Rep. 181 ; Price v. 

Price (1887), 35 Ch. D. 297. 

6157. Debts remaining unsatisfied.] — Testator, 
by his will, directed all his just debts, Sc expenses, 
to be paid out of his estate Sc effects, Sc he gave all 
his freehold, leasehold. Sc other his real Sc personal 
estates, unto his wife S. during her life. Sc, after her 
decease, he directed all his real &; personal estate 
Sc effects to be sold either by private sale or public 
auction, Sc, after payment of the expenses of sale, 
he directed the produce thereof to be paid as therein 
mentioned. Sc he thereby directed, that any 
purchaser or purchasers of the whole or any part 
of his real Sc personal estate should not be liable 
to see to the application of the purchase-money. 
Sc that the receipt Sc receipts of his exor., his heirs, 
exors., administrators. Sc assigns, or other persons 
acting in the admixdstration of that ms will, 
should be a sufficient discharge or discharges to 
the purchasers of the whole or any part of the 
real or personal estate directed to be sold under his 
will, Sc he appointed his wife S. extrix., & W. G. 
exor., of his will. In a suit brought by testator’s 
extrix. & exor. against a party for the specific 
performance of a contract to purchase a portion 
of testator’s real estate : — Held : the will contained 
not only an express power of sale, exercisable after 
the widow’s death, but also an implied power of 
sale in extrix. Sc exor. 

Qu. : whether the intention of an implied power 
of sale, to be exercised by extrix. Sc exor., was so 
expressed as to create a legal power. — Gosling v. 
Carter (1845), 1 Coll. 644 ; 14 L. J. Ch. 218 ; 
4 L. T. O. S. 491 ; 63 B. R. 680 ; sub nom. Gostling 
V. Carter, 9 Jur. 324. 

Annotation : — ^Refd. Robinson v. Lowater (1854), 17 Bear. 

592. 

6158. Inclusion of representative’s own 

property In mortgage.] — ^Barrow v. Griffith, 
Barrow v. Newman, No, 6160, ante. 


6155. .] — Sect. 4 of above Act, 

does not enable the legal personal representative 
of deceased mtgee. of real estate to convey upon 
a sale under a power in the mtge . — Be White’s 
Mortgage (1881), 61 L. J. Ch. 866 ; 29 W. R. 
820. 


6159. Alienee with notice of debts — ^Mort- 

gage to secure executor’s own debt.] — ^Where an 
exor. mortgages property, devised or bequeathed 
to him absolutely, as a security for nis own 
antecedent debt. Sc mtgee. has notice that there 
are debts of devisor Sc testator unpaid, the property 


debt; it does not authorise them to 
convey to a pnrchasor from themaelves. 
—Hunter i>. Farr (186t), 23 U. C. R. 

324. — CAN. 

0 . Po^oer to exchange lands .] — 
An exor. or administrator cannot 
make the lands of testator or intestate 
the subject of speculation or exobanm 
by him in the same manner as if the 
uuids were his own. — Tbnute v. 
Walbu (1893), 24 O. R. 309.— CAN. 

d. .] — Testatrix devised her 

real estate to be equally divided 
Mtween her children with a power to 
the exor. “ to sell or dispose of any or 
all of the above real estate, should be 
think it in the interest of my children 
to do so ’* ; — Held : the exor. had no 


authority to exchange the lands of 
testatrix for other Iwds . — Be Con- 
federation Life Absocn. & Cl\bk- 
SON (1903), 23 O. L. T. 325 ; 6 O. L. R. 
606.— CAN. 


PART V. SECT. 2, SUB SECT. 3.— 
C. (a). 

6157 \.Dd)tar«mainingunaaiiafled .\ — 
Where debtor dies intestate ft his lands 
are sold under execution against bis 
heir for the private debt of the heir ft 
the purchaser has notice before his 
purohaoe that there are debts of the 
anoestor outstanding of which the 
creditors daim payment out of the land 
seised, such purohaser takes only the 
beneflcial interest of the heir, subject 


to the payment of the ancestor’s debts. 
— PsoK V. Bucke (1867), 2 C7h. Ch. 
294.— CAN. 

e. Breach of trust or devastavit 
eoTiimitted.]— Administrator conveying 
intestate’s land to sureties for tho 
administration oommita broach of 
trust, but is entitled to have land 
conveyed again to him. — Ackerly v. 
Paimbr, [1910] V. L. R. 339.— AUS. 

f. Londt not sold — Within appointed 
time — Whether trustees can make 
good tide.}— Testator direoted all his 
estate, real ft personal, to be sold in 
eighteen months from ols death, but 
with power to withhold the sale if 
they snould deem it for the benefit of 
the hehrs, but such sale not to^he 

B 2 
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Executors and Administrators. 


Seci, 2 . — To alien ale: Sub-sect. 3, C. (a) <fe 

mortgaged still remains assets of testator. — 
Hall t. Andrews (1872), 27 L. T. 195 ; 20 W. R. 
700. 

6160. Legacy remaining unsatisfied — ^ntle of 
mortgagee as against legatee.] — The short point 
was this : “ Devisee in fee of lands charged with 
a particular legacy. Had the exors. power to 
self ? ” It was plain in such cases that the legatee 
must concur if the purchaser was to get a good 
discharge. No authority had been produced for 
the proposition that an exor. could sell real estate 
where it was only charged with the payment of a 
legacy. There was no difference between a charge 
by contract & a charge by will. If a man deposited 
deeds by way of mtge. neither mtgor. nor mtgee. 
had a power of sale. Similarly if land was devised 
charged with the payment of a sum other than a 
legacy, there was no power of sale in anybody. 
Of course, testator’s will might show that he 
intended a power of sale to be given, but that case 
did not arise here. The purchaser or mtgee. in this 
case had no title against the legatee, whose legacy 
was charged on the land (Chitty, J.). — Re Keb- 
BECK, Bennett v. Rebbeck (1894), 63 L. J. Ch. 
596 ; 71 L. T. 74 ; 42 W. R. 473 ; 38 Sol. Jo. 399 ; 

8 R. 376. 

Annotations Diatd. Re Honflon, Chester v. Henson, [1908] 

2 Ch. 356. Befd. Re Barrow-ln-Fumess Corpn. & Hawlin' 
son's Contract, 11903] 1 Ch. 339, 


of exor. in testator’s property, & where exor. lias 
any such interest, the lender will have a right to 
marshal the assets. — Haynes v. Forshaw (1853), 
11 Hare, 93 ; 1 Bq. Rep. 627 ; 22 L. J. Ch. 1060 ; 
22 L. T. O. S. 62 ; 17 Jur. 030 ; 68 E. R. 1201. 

Annotation : — Oonid. Farhall v. Farhall (1871), 7 Ch. App. 

123. 

6164. Alienee with notice of breach of 

trust.] — An exor. & devisee in trust, having paid 
off all the debts of testatrix, borrowed £1,000 from 
H. upon deposit of the title-deeds of the estate, 
alleging that the money was required to pay debts, 
but £150, part of the £1,000 was taken out in wine. 
This debt was paid off, &, subsequently, seven- 
teen years after the death of testatrix, a further 
sum of £1,000 was borrowed in the same manner 
from H. by exor., who agreed to purchase £200 
worth of wine. Exor. also agreed to execute a 
legal mtge. when called upon to do so. H., 
mtgee., assigned his security, &; a legal mtge. was 
then executed. Upon bill filed against the repre- 
sentative of that mtgee. : — Held : the nature of 
the original transaction was sufficient proof that 
the money was not borrowed by exor. for payment 
of debts, & assignee from H., original mtgee. could 
not stand in a better position than H. himself. 
The mtge. was, therefore, declared void. — Burt 
V, Trueman (1860), 29 L. J. Ch. 902 ; 2 L. T. 718 ; 

6 Jur. N. S. 721 ; 8 W. R. 635. 

-.] — See^ aUOf No. 6161, ante. 


6161. Breach of trust or devastavit committed — 
Mortgage to secure executor’s own debt — Alienee 
with notice of breach of trust.] — If the nature of 
the transaction affords intrinsic evidence that the 
exor. in the mtge. or sale is not acting in the 
execution of his duty, but is committing a breach of 
trust, as where the consideration of the mtge. or 
sale is a personal debt due from the exor. to mtgee. 
or purchaser, there such mtgee. or purchaser being 
a party to the breach of trust does not hold the 
property discharged from the trusts, but equally 
subject to the payment of debts & legacies as 
it would have been in the hands of the exor. 
(Leach, V.-C.). — Watkins v. Cheek (1825), 2 
Sim. & St. 199 ; 57 E. R. 321. 

Annotations Consd. Eland v. Eland (1839), 4 My. & Cr 
420 ; StrongWll v. Anstey (1852), 1 De G.^ M. &U. 635 ; 
Solomon v. Attenborough, [1912] 1 Ch. 451. ReM. 

1 Ph. 717 ; Haynes v, Forshaw 
• ^Corsore. Cartwright (1875), L. It. 7 
H. L. 731 ; Re Venn & Furze’s Contract, [1894] 2 Ch. 101. 


6165. 


Alienee without notice of breach of 


6162. 


Alienee with notice of debts of 


testator outstanding.] — H all v. Andrews, No. 
6159, ante. 


6163. 


— -- , “ T — ~*]--Where a security is made by 
deposit of the testator s title-deeds for an advance 
to & for the private benefit of exor. having power 
to deal with testator’s real estate, & not for the 
proses of the will, the person making the 
^vance takes the security, subject to the trusts 
& charges created by the will, but subject thereto 
the security will extend to the beneficial interest 


tnut.] — (1) The extrix. of testator kept an exor- 
ship. account with a bank, & having a power under 
the will to mortgage the real estate in aid of the 
personalty, she deposited with the bank the title 
deeds of part of testator’s real estate as security 
for the balance. The account was considerably 
overdrawn by the extrix., & the moneys to a great 
extent misapplied, but without the bank having 
notice of the misapplication. The security having 
proved insufficient to pay the balance, the bank 
applied to prove as creditors against testator’s 
estate for the difference : — Held : they were not 
entitled to prove ; for a person cannot, by contract 
with an exor., acquire a right to prove as a creditor 
against the estate, though the exor. has power to 
give him a lien on specific assets. 

(2) It appears to me to be settled law that, 
upon a contract of borrowing made by an exor. 
after the death of testator, the exor. is only liable 
person^y, & cannot be sued as exor. so as to get 
execution against the assets of testator (Metjjish, 
L.J.). — Farhall v. Farhall, Ex p. London & 
County Banking Co. (1871), 7 Ch. App. 123 ; 
41 L. J. Ch. 146 ; 25 L. T. 685 ; 20 W. R. 167, 
L. JJ. 

Ar^tatioru .'--Aa to (2) Befd. Padwlok v. Scott, Re Scott’s 

Este^ Scott V. Padwlok (1876), 2 Ch. D. 736 ; Watllng 

^]^wlfl, [1911] 1 Oh. 414. QtneraXly, Befd. lie Moigan. 

Pmgremr.PllIgrem( 1881 X 18 Ch. D. 93. 


6166. 


tract. No. 6163, ante. 


.] — Be Kemnal & Still’s Con- 


delayed longer than five years from 
dMth. The real estate was not sold 
within the five years .• the 

teustees could make a good title, the 
limitation of the time being only 
directory. — Scott v . Scott (1858), 6 
Gr. 366.-— -CAN. 

.X* hv (xdtninistrator — Licence 
of Prob^ — Prior registration 

W Mr.hrA. deed from an admlnis- 
^tor under licence from the Probate 
CJ. to sell for payment of debts 
Held : good against a bond fide pur- 
chaser from the heir though the deed of 


registered, & t: 
appii^tion for licence was not ma< 
till nine years after the death of ti 
?;?®®®ter.-~DoK d. Bowen v . Kober 
SON (1861). 5 All. 134.~OAN. 


h* ■ Proof of 

necessory,)— An administrator’s d 
dmy nroyed &registered is not snfflcl 
^ claiming thereun 
mthout proof of the license to sell 

(1907). 3 E. L. 
6ft ; 88 N. B. R. 62. — CAN. 


k. Necessitv for consent — Of all 


Vie erecfUors.l — ^Testator devised to his 
wife for life land ” with the power of 
sale at any time during her life subject 
to the consent of my exors.” Throe 
exors. were appointed by the will, one 
of whom died. A contract for sale of 
pi^ of the land having been entered 
Into, it was objected by the purohamr 
that the consent of the two survlvlns 
exors. was not sufficient : — ffeld : the 
title was not one which the ot. could 

1. Of beneficiaries.] — Testatrlj 
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6167. Sale by general executors^Wlthout con- 
currence of special executors appointed as to 
forel^ property.] ^Where by his will testator 
appoints special exors. as to property situate in a 
foreign countey or m the Colonies & by the same will 
appoints other persons general exors. of his will, 
on a sale by the general exors. of testator’s real 
estete in England a good title can be shown thereto 
without the concurrence of the special exors . — Re 
Cohen s Executobs &, liONDON County Council. 
[im] 1 Ch. 187 ; 71 L. J. Ch. 104 ; 86 L. ?: 73 
60 W. R. 117. 


6168. Lapse of time between death & date of 
alienation — No evidence of payment of testator’s 
debts.]— iZe Potter & Wharton’s Contract 
(1922), 163 L. T. Jo. 86. 


Alienation by executor being abo devisee.l — See 

Nos. 0146-6150, ante. 

Sale by administrator — Subsequent discovery 
of will .] — Sec Part II., Sect. 15, sub^sect. 3, ante* 


{h) Whether Alienee hound to make Inqurics, 

6169. As to application of purchase-money — 
Land charged with particular debts.]— (1) Where 
lands are to be sold for payment of particular 
debts, the purchaser must take care to see his 
purchase-money rightly applied. But if more 
is sold than is sufficient to pay the debts, that 
shall not turn to the prejudice of a purchaser. 

(2) Each shall be charged for no more than he 
actually receives. Otherwise, if the trustees join 
in receipts. — Spalding v. Shalmer (1684). 1 
Vem. 301 ; 23 E. R. 483. 

Anrwtation :^A8 to (1) Reid. Thomas r. Townsend (1852), 


6170. .] — If lands ore devised to be 

sold for payment of debts in a schedule, in that 
case the purchaser is bound to see the purchase- 
money applied to the payment of those debts, 
but if the trust be general, to pay debts, though 
he has notice of them, yet the purchaser is not 
obliged to see the money applied. — ^A bbot v. 
Gibbs (1692), 1 Eq. Cas. Abr. 358 ; 21 E. R. 1101. 


®171. .] — The general rule is, that if 

a trust directs, that land should be sold for the 
payment of debts generally, the purchaser is not 
bound to see that the money be rightly applied. 
On the other hand, if the trust directs, that lands 
should be sold for the payment of certain debts, 
mentioning in particular to whom those debts were 
owing, the purchaser is bound to see that the money 
be applied for the payment of those debts. Where 
mnds are appointed to be sold for the payment of 
debts generally, the trust may be said to be per- 
formed as soon as those lands are sold, but where 
they are only charged with the payment of debts 
it may be said that the trust is not performed till 
those debts are discharged {per Cur.), — Elliot 
V. Mhbbyman (1740), Bam. Ch. 78; 2 Atk. 41; 
^7 E. R, 662. 


Bonney v. lUdmrd (1784), 1 Cox, 
Borrer (1836), DonneUy, 160. 
«ftt. Andrew v, Wrlgloy (1792), 4 Bro. O. O. 126 ; Farr 


«. Nevnnan (1792), 4 Term Rep. 621 ; Hardwick t>. Mynd 
(1792), 1 Anst. 109 ; M‘l.eoa v. Drummond (1810), 17 
ves. 152 ; Ball v. Harris (1839), 4 My. & Cr. 264 ; Page 
V. Adam (1841), 4 Beav. 269 ; Doe d. Jones v. Hughes 
(1851), 20 L. J. Ex. 148 ; Oolyer v. Finch (1856), 5 H. L. 
Cas. 906 ; Corser v. Cartwright (1875), L. R. 7 H. L. 731 ; 
Shirrefl v. Wilks (1880), 1 Eas^ 48 ; Re Venn & Furze’s 
Contract, [1894] 2 Ch. 101 ; Re Henson, Chester v. Henson, 
[1908] 2 Ch. 356. 


6172. .] — (1) Under a trust to pay a 

specified debt of testator & debts generally, a 
purchaser of the estate is not bound to see the 
specified debt paid. 

(2) When there is a charge of debts generally, 
or of legacies &; debts generally, a purchaser is not 
bound to see to the application of the purchase- 
money. Secus : when the trust is to pay schedule 
debts or legacies simply. — Robinson v. Lowatbr 
(1854), 17 Beav. 692 ; 2 Eq. Rep. 337 ; 23 L. J. Ch. 
641 ; 23 L. T. O. S. 17 ; 18 Jur. 321 ; 2 W. R. 181 ; 
51 E. R. 1165 ; on appeal^ 6 Dc G. M. & G. 272, 
L. JJ. 

Annotaiiona: — Aa to (1) Refd. Re Langmead's Trusts (1855), 
20 Beav. 20. Aa to (2) Reid. Storry v. Walsh (1854), 18 
Beav. 659 ; Corser v. Cartwright (1876), L. R. 7 H. L. 
731. Generally, Mentd. Eidsforth v. Armstead (1856), 
2 K. & J. 333 ; Wrigloy r. Sykes (1856), 21 Beav. 337 ; 
Hodkinson v. Quinn (1860), 1 John. & H. 303 ; Cook v. 
Dawson (1861), 30 L. J. (jh. 359 ; Qrectham v. Colton 
(1865), 34 Beav. 615 ; Hamilton v. Buckmaster (1866), 
L. R. 3 £q. 323. 

6173. Land charged with debts generally.] 

— ^Abbot V. Gibbs, No. 6170, ante. 


6174. .] — Elliot v. Merryman, No. 

6171, ante. 

6175. .] — (1) A charge on lands by 

testator for payment of his debts authorises a 
sale, & the purchaser is not obliged to see to the 
application of the purchase-money. 

(2) Senible : a power to sell implies a power to 
mtge. 

(3) The will of testator having charged his lands 
with payment of his debts & exor. & trustee having, 
pursuant to the trusts thereof, laid out the pro- 
duce of the personal estate in the purchase of lands, 
which were directed by the will to be subject to 
the same tmsts as the lands devised ; — Held : 
exor. & trustee was empowered to deposit the title 
deeds of the purchased lands as a security for 
moneys borrowed for the purpose of paying 
testator’s debts, & such deposit was a valid 
equitable mtge. against the parties beneficially 
interested in the lands under the devise contained 
in the will. — ^Ball v. Harris (1839), 4 My. & Cr. 
264 ; 8 L. J. Ch. 114 ; 3 Jur. 140 ; 41 E. R. 103, 
L. C. 

Annotationa : — Aa to (1) Consd. Gosling v. Carter (1845), 

1 Coll. 644. Refd. Robinson v. Lowatur (1854), 17 Beav. 

592 ; Barrow v. Griffith (1864), 5 Now Rop. 6. Aa to (2) 

Consd. Strougblll v. Anstoy (1852), 1 Do G. M. & O. 635 ; 

Re JonoB, Dutton r. Brookdold (1889), 59 L. J. Ch. 31. 

6176. .] — Robinson v. Lowater, 

No. 6172, anie. 

6177. .] — Senible : where a devisee of 

a real estate charged with payment of debts sells 
the real estate, the purchaser is not bound to 
inquire, unless special circumstances call for sucli 


gave to her daughter some perso 
efleote & 14,000 to bo paid byker e 
charged on property devised to 
son ; & all the rest of her property 
wve to her son, charged with »4,C 
ihe exors. ooutracted to sell a pan 
the real estate to applt., the daugl 
being olive &, having throe child] 
the son olive Sc iiumai'ried. Sc brotl 
« sisters being also in existeucc. ' 


land was Incumbered &; there were 
other debts ; — Held : the exors. even 
without the concurrence of the son Sc 
daughter. Sc a fortiori with tkeir con* 
ourreuce, could make a good title. — 
Re Boss & Daviks (1903), 24 O. L. T. 
213 ; 7 0. L. R. 433 ; 3 6. W. R. 215. 
—CAN. 

m. JmiuI deviaed on trvat for sale — 
Trual not exercised.]— JBe Inolkby Sc 


Boak & Norwich Union Insuranck 
Co. (1883), 13 L. R. Ir. 326.— IR. 

PART V. SECT. 2, SUB-SECT. 3.— 
C. (b). 

n. Aa to T^yment of debta.J — Where 
an exor. sells realty for payment of 
debts the purchaser is not bound to 
inquire whether there are debts or 
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Sect, 2 . — To alienale: Svb-secL 3, C, (a) <fc 

mortgaged still remains assets of testator. — 
Hall v. Andrews (1872), 27 L. T. 195 ; 20 W. R. 
790. 

6160. Legacy remaining unsatisfied — ^Title of 
mortgagee as against legatee.] — The short point 
was this : “ Devisee in fee of lands charged with 
a particular legacy. Had the exors. power to 
sell ? ” It was plain in such cases that the legatee 
must concur if the purchaser was to get a good 
discharge. No authority had been produced for 
the proposition that an exor. could sell real estate 
where it was only charged with the payment of a 
legacy. There was no difference between a charge 
by contract & a charge by will. If a man deposited 
deeds by way of mtge. neither mtgor. nor mtgee. 
had a power of sale. Similarly if land was devised 
charged with the payment of a sum other than a 
legacy, there was no power of sale in anybody. 
Of course, testator’s will might show that he 
intended a power of sale to be given, but that case 
did not arise here. The purchaser or mtgee. in this 
case had no title against the legatee, whose legacy 
was charged on the land (Chitty, J.). — Re Reb- 
BECK, Bennett v. Rebbeck (1894), 63 L. J. Ch. 
696 ; 71 L. T. 74 ; 42 W. R. 473 ; 38 Sol. Jo. 399 ; 
8 R. 376. 

Annotations ;--Di8td. Re Honson, Chester v. Henson. [19081 

2 Ch. 356. Bold. Re Barrow-in-Furness Corpn. & llawlln- 

Bon’s Contract, [1903] 1 Ch. 339. 


of oxor. in testator’s property, & where exor. has 
any such interest, the lender will have a right to 
marshal the assets. — ^Haynes v. Forshaw (1863), 
11 Hare, 93 ; 1 Eq. Rep. 627 ; 22 L. J. Oh. 1060 ; 
22 L. T. O. S. 62 ; 17 Jur. 930 ; 68 E. R. 1201. 

Annotation Farhall v. Farhall (1871). 7 Ch. App. 

123. 

6164. Alienee with notice of breach of 

tnist.l — An exor. &; devisee in trust, having paid 
off all the debts of testatrix, borrowed £1,000 from 
H. upon deposit of the title-deeds of the estate, 
alleging that the money was required to pay debts, 
but £150, part of the £1,000 was taken out in wine. 
This debt was paid off, &>, subsequently, seven- 
teen years after the death of testatrix, a further 
sum of £1,000 was borrowed in the same manner 
from H. by exor., who agreed to purchase £200 
worth of wine. Exor. also agreed to execute a 
legal mtge. when called upon to do so. H., 
mtgee., assigned his security, & a legal mtge. was 
then executed. Upon bill filed against the repre- 
sentative of that mtgee . ; — Held : the nature of 
the original transaction was sufficient proof that 
the money was not borrowed by exor. for payment 
of debts, &> assignee from H., original mtgee. could 
not stand in a bettor position than H. himself. 
The mtge. was, therefore, declared void. — Burt 
V. Trueman (1860), 29 L. J. Ch. 902 ; 2 L. T. 718 ; 
6 Jur. N. S. 721 ; 8 W. R. 635. 

-.] — SeCt alsoy No. 6161, ante. 


6161. Breach of trust or devastavit committed — 
Mortgage to secure executor’s own debt — Alienee 
with notice of breach of trust.] — If the nature of 
the transaction affords intrinsic evidence that the 
exor. in the mtge. or sale is not acting in the 
execution of his duty, but is committing a breach of 
trust, as where the consideration of the mtge. or 
sale is a personal debt due from the exor. to mtgee. 
or purchaser, there such mtgee. or purchaser being 
a party to the breach of trust does not hold the 
property discharged from the trusts, but equally 
subject to the payment of debts & legacies as 
it would have been in the hands of the exor. 
(Leach, V.-C.). — Watkins v. Cheek (1825), 2 
Sim. & St. 199 ; 57 E. R. 321. 


Annotations :—Cojud. Eland v. Eland (1839), 4 My. & Cr. 
420 ; StroughUl v. Anstey (1852), 1 De G. M. & G. 635 ; 
Solomon v. Attenborough, [1912] 1 Ch. 451. Beld. 

1 Ph. 717 ; Haynes r, Forahaw 
Cartwright (1875), L. R. 7 
H. L. 731 ; Re Venn & i^irze’s Contract, [1894] 2 Ch. 101. 


6162. Alienee with notice of debts of 

testator outstanding.] — Hall v. Andrews, No. 
6159, ante. 


6163. .] — Where a security is made by 

deposit of the testator’s title-deeds for an advance 
to & for the private benefit of exor. having power 
to deal with testator’s real estate, & not for the 
purposes of the will, the person making the 
^vance takes the security, subject to the trusts 
& charges created by the will, but subject thereto 
the security will extend to the beneficial interest 


6165. Alienee without notice of breach of 

triut.] — (1) The extrix. of testator kept an exor- 
ship. account with a bank, &> having a power under 
the wiU to mortgage the real estate in aid of the 
personalty, she deposited with tlie bank the title 
deeds of part of testator’s real estate as security 
for the balance. The account was considerably 
overdrawn by the extrix., & the moneys to a great 
extent misapplied, but without the bank having 
notice of the misapplication. The security having 
proved insufficient to pay the balance, the bank 
applied to prove as creditors against testator’s 
estate for the difference : — Held : they were not 
entitled to prove ; for a person cannot, by contract 
with an exor., acquire a right to prove as a creditor 
against the estate, though the exor. has power to 
give him a lien on specific assets. 

(2) It appears to me to be settled law that, 
upon a contract of borrowing made by an oxor. 
after the death of testator, the exor. is only liable 
person^y, & cannot be sued as exor. so as to get 
execution against the assets of testator (Meixish, 
L.J.). — Farhall v. Farhall, Hx p. London & 
County Banking Co. (1871), 7 Ch. App. 123; 
41 L. J. Ch. 146 ; 2,5 L. T. 68.5 ; 20 W. R. 157, 
L. JJ. 


Ar^Mions : — As to (2) Befd. Padwiok t>. Soott, Re Scott's 
Estate, Soott V. Padwiok (1876), 2 Ch. D. 736 ; Watling 
[1911] I Oh. 414. OeneraUv, Befd. Re Morgan. 
PUlgrom r. PlUgrem (1881X 18 Ch. DT 03. 


6166. .] — Re Kemnal & Still’s Con- 

tract, No. 6163, ante. 


delayed longer than five years fron 
death. The real estate was not sob 
within the five years;— //eW* th 
tmstees could make a good title, thi 
limitation of the time being onl^ 
directory. — S cott r. Scott (1858), i 
Or. 366.— CAN. 

- hy administrator — lAcene^ 
of Cfnurt — Prior regislralioi 

Jv heir.J— A deed from an admlnla 
mtor under licence from the Probah 
Ot. to sell for payment of debts:— 
against a bond fide pur 
chaser from the heir though the deed oi 


registered, & t 
appii^tion for licence was not ma 
tm nine years after the death of t 

Rowen V. Robed 
bon (1861), 5 All. 134.— CAN. 


UX lauo m one c laimin g tHer 
mthout proof ot the license to sc 
JOHNTON V. CA1.NAN (1907), 3 E. I 
65 ; 88 N. B. R. 52.-^AN. 


k. Necessity for consent — Of all 


Ute eareeufors.V— Testator devised to his 
wife for life land ** with the power ot 
sale at any time during her life subject 
to the consent of my exors." Thtee 
exon, were apimintea by the will, one 
of whom died. A oonti^t for sale of 
part of the land having b^n entered 
into, it was objected by the pmK^baser 
that the consent of the two surviving 
exors. was not sufDolent ; — Held : the 
title was not one which the ot. could 
a purchoMr.— ite Macnabb 
(1882), 1 O. R. 94.— CAN. 

b Of beneficiaries.]^ TeetAitlx 
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6167. Sale by general executors — Without con- 
ourrenoe of special executors appointed as to 
lorel^ property.] — ^Where by his testator 
appoints special exors. as to property situate in a 
foreign country or in the Colonies & by the same will 
appoints other persons general exors. of his will, 
on a s^e by the general exors. of testator’s real 
estate in England a good title can be shown thereto 
without the concurrence of the special exors. — Be 
Cohen’s Executors & London County Council, 
[1902] 1 Ch. 187 ; 71 L. J. Ch. 164 ; 86 L. T. 73 ; 
60 W. R. 117. 

6168. Lapse of time between death & date of 
alienation — No evidence of payment of testator's 
debts.] — Re Potter & Wharton’s Contract 
(1922), 163 L. T. Jo. 85. 

Alienation by executor being also devisee.] — See 

Nos. 6145-6160, ante. 

Sale by administrator — Subsequent discovery 
of will.] — See Part II., Sect. 15, sub-sect. 3, ante, 

(b) Whether Alienee bound to make Inquries, 

6169. As to application of purchase-money — 
Land charged with particular debts.] — (1) Where 
lands are to be sold for payment of particular 
debts, the purchaser must take care te see his 
purchase-money rightly appUed. But if more 
is sold than is sumcient to pay the debts, that 
shall not turn to the prejudice of a purchaser. 

(2) Each shall be charged for no more than he 
actually receives. Otherwise, if the trustees join 
in receipts. — Spalding v. Shalmer (1684), 1 
Vern. 301 ; 23 E. R. 483. 

Annotation : — Aa to (1) Befd. Thomaa v. Townsend (1852), 

16 Jur. 736. 

6170. .] — If lands are devised to be 

sold for payment of debts in a schedule, in that 
case the purchaser is bound to see the purchase- 
money applied to the payment of those debts, 
but if the trust be general, to pay debts, though 
he has notice of them, yet the purchaser is not 
obliged to see the money applied. — ^Abbot v. 
Gibbs (1692), 1 Eq. Cas. Abr. 358 ; 21 E. B. 1101. 

6171. .] — The general rule is, that if 

a trust directs, that land should be sold for the 
payment of debts generally, the purchaser is not 
bound to see that the money be rightly applied. 
On the other hand, if the trust directs, that lands 
should be sold for the payment of certain debts, 
mentioning in particular to whom those debts were 
owing, the purchaser is bound to see that the money 
be applied for the payment of those debts. Where 
lands are appointed to be sold for the payment of 
debts generally, the trust may be said to be per- 
formed as soon as those lands arc sold, but where 
they are only charged with the payment of debts 
it may be said that the trust is not performed till 
those debts are discharged (per Cur.). — Elliot 
V. Merryman (1740), Barn. Ch. 78 ; 2 Atk. 41 ; 
27 E. R. 662. 

Bonney v. Rldgard i 

Cas. 145 ; Shaw v. Borror (1830), Donnelly, 150. 

Andrew v. Wrigley (1702), 4 Bro. C. 0. 125 ; larr 


t>. Newman (1792), 4 Term Rep. 621 ; Hard^k r. Mynd 
(1792). 1 Anat. 109 ; M'Leod v. Drummond (1810), 17 
Ves. 162 ; BaU v. Harris (1839), 4 My. & Cr. 264 ; Pw 
V. Adam (1841), 4 Beav. 269 ; Doe d. Jones v* H^kes 
(1861), 20 L. J. Bx. 148 ; Colyer v. Finch J1866), 6 H. L. 
Oas. 905 ; Oorser v. Cartwright (1875), L. B. 7 H. ^731 ; 
Shirrefl v. Wilks (1880), 1 East, 48 ; Re Vwn & Purse’s 
Contract, 11894] 2 Ch. 101 ; Be Henson, Chester v. Henson, 
: __ 356. 

0172. .] — (1) Under a trust to pay a 

specified debt of testator & debts generally, a 
purchaser of the estate is not bound to see the 
specified debt paid. 

(2) When there is a charge of debts generally, 
or of legacies & debts generally, a purchaser is not 
bound to see to the application of the purchase - 
money. Secus .* when the trust is to pay schedule 
debts or legacies simply. — Robinson v. Lowater 
(1854), 17 Beav. 592 ; 2 Eq. Rep. 337 ; 23L.J.Ch. 
641 ; 23 L. T. O. S. 17 ; 18 Jur. 321 ; 2 W. B. 181 ; 
51 E. R. 1165 ; on appeal, 6 De G. M. &> G. 272, 
L. JJ. 


20 Beav. 20. Aa to (2) Reid, atorry v. w^u 
Beav. 559 ; Coreor v. Cartwright (1876), L. R. 7 H. L. 
731. Generally, Mentd. Eidsforth v. Armstead (1856), 
2 E. & J. 333 ; Wrigley v. Sykes (1856), 21 Beav. 337 ; 
Hodkiuson v. Quinn {I860), 1 John. & H. 303 ; Cook v, 
Dawson (1861), 30 L. J. Ch. 359 ; Qroetham r. Colton 
(1865), 34 Beav. 615 ; Hamilton v. Buckmastor (1866), 
L. R. 3 Ea. 323. 


0173 , Land charged with debts generally.] 

— Abbot v. Gibbs, No. 6170, ante. 


0174 . .] — Elliot v. Merryman, No. 

6171, ante. 


6175. .]—{!) A charge on lands by 

testator for payment of his debts authorises a 
sale, & the purchaser is not obliged to see to the 
application of the purchase-money. 

(2) Semble : a power to sell implies a power to 
mtge. 

(3) The will of testator having charged his lands 
with payment of his debts & exor. & trustee having, 
pursuant to the trusts thereof, laid out the pro- 
duce of the personal estate in the purchase of lands, 
which were directed by the will to be subject to 
the same trusts as the lands devised x—'Held : 
exor. & trustee was empowered to deposit the title 
deeds of the purchased lands as a security for 
moneys borrowed for the purpose of paying 
testator's debts, & such deposit was a valid 
equitable mtge, against the parties beneficially 
interested in the lands under the devise contained 
in the will.— Ball v, Harris (1839), 4 My. & Cr. 
264 ; 8 L. J. Ch. 114 ; 3 Jur. 140 ; 41 E. R. 103, 
L. C. 


AnnotatUyna :—Aa to (1) ConBd. Gosling u. Carter (184o), 
1 Coll. 644. Befd. Robinson v. Lowater (1854), 17 Boav. 
692 ; Barrow v. Griffith (1864), 5 New Rep. 6. ^ 

Consd. Stroughlil v, Anstey (1852), 1 De G. M. & G. 635 * 
Re Jones, Dutton v. Brookfield (1889), 50 L. J. Ch. 31. 


0 ^ 70 . .J — Robinson v. Lowater, 

No. 6172, aiiie, 

0177. .] — Semble : where a devisee of 

a real estate charged with payment of debts sells 
j the real estate, the purchaser is not boimd to 
j inquire, unless special circumstances call for such 


gave to her daughter some personal 
efleots & 84,000 to he paid hy nor son, 
oheurged on property devised to the 
son; &; all tho rest of her property she 
gave to her son, charged with 14,000. 
The exors. contracted to sell a part of 
the real estate to appit., the daughter 
being alive & having throe ohildron, 
the son alive & unmarried, & brothers 
He sisters being also in existence. Tbe 


and was inoumhered & there were 
»ther debts ; — Held : the exors. even 
rithout the concurronoo of tho son & 
laughter, & a fortiori with torir con- 
auTence, could make a good tiUe.— 
rte Robb & Davibb (190.3), 2^ C. L. T. 
!13 ; 7 0. L, K. 433 ; 3 0. W. R. 215. 

.CAN. 


m. jMitM deviaed on truat for aalc-- 
Trust not exerciaed,y—Be Inqlkby & 


loAK & Norwich Union Insurance 
30. (1883). 13 L. R. Ir. 326.— IR. 


PART V. SECrr. 2, SUB-SECT. 3.— 
C. (b), 

n. Aa to payment of debts ,] — Where 
an exor. sells realty for papnont pi 
debtH the purchaser Is not bound to 
inquire whether there are debts or 
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Sect, 2. — To alienate: Svb-eect, 3, C. (6). Sect, 8; 
Sub-sect, 1.] 

an inquiry, whether the money is applied in the 
payment of debts, or whether the sale was intended 
for that purpose.— CoLYER v. Finch (1866), 6 
H. L. Gas. 905 ; 26 L. J. Ch. 65 ; 28 L. T. O. S. 27 ; 
3 Jut. N. 8. 25 ; 10 E. R. 1159, H. L. ; affg, 8. C. 
sub nom. Finch v. 8ha.w, Colybr v. Finch (1854), 
19 Beay. 600. 

AnnataHone : — ^Apld* CJorser v. Cartwright (1875), L. R. 7 
H. L. 731. CoDsd. lie Venn 8c Furzo's Conti^t. [1894] 
2 Ch. 101. Reid. Re i^bbeck, Beunott v. Rebbeck (1804), 
63 L. J. Ch. 696 ; Re Honson, Chester v. Henson, [1908] 2 
Ch. 356. Mentd. Thompson v. klueh (1856), 8 De G. M. 
8c G. 560; Carter v. Carter (1857), 3 E. & X 617 ; Peny 
Henlck v. Attwood (1857), 2 De G. & J. 21 ; Hipkins v, 
Amorr (1860), 2 Giff. 292 ; Htmt v. Elmes (1860), 3 L. T. 
796 ; Phmips v. Philips (1862), 4 De G. F. 8c J. 208 ; 
Hooper v, Gumm, McLellan e. Gmnm (1865), 13 L. T. 
187 ; Thorpe v. Holdsworth (1868), L. K. 7 £q. 139 ; 
Wilkinson v. CasUo (1868), 37 L. J. Ch. 467 ; Hunter t>. 
Walters, Curling v. Walters, Darnell «. Hunter (1870), 
L. H. 11 Eq. 292 : Dixon v. Muokleston (1872), 8 Ch. App. 
155 ; Heath v. Croalook (1873), L. K. 18 Eq. 215 ; R. 
», Shropshire Union Co. (1873), L. R. 8 Q. B. 420 ; Heath 
«. Pugh (1881 ), 6 Q. B. D. 345 ; Re Haw^ome, Graham v. 
Massey (1883), 23 Ch. D. 743 ; Northern Counties of 
England Fire Insoe. v. Whipp (1884), 26 Ch. D. 482 ; 
M^ers V. Mew (1886), 20 Ch. D. 725 ; Taylor «. Russell, 
[1891] ICh. 8. 


6178. .] — An exor., who is also a 

devisee of an estate charged with the payment of 
debte, may be presumed by a bond fide purchaser 
or mtgee. of that estate to bo dealing with it for 
the purposes of the administration, & may give 
a valid title to it. Such purchaser or mtgee., 
therefore, will not be bound to look to the applica* 
tion of the money. Mere absence of statement of 
the purpose for which the money obtained by the 
sale or mtge. is to be used, will not make the pur- 
chaser or mtgee. liable, on the ground of a presumed 
knowledge that the money was to be applied 
otherwise than for the payment of testator’s debts. 
In a case, therefore, in which the Lords were 
satisfied that mtgee. himself was, as a matter of 
f^t, entirely ignorant of any intended misapplica- 
tion of the money by exor. & devisee of the estate 
charged, & that he had not constructive notice of 
it through his solr., who distinctly denied any 
Imowledge or even suspicion of it ; — Held : though 
the money was entirely misapplied, the mtge. could 
not be treated as subject to the debts of testator, 
& natgee.’s title was not, therefore, to be postponed 
to the claims of testator’s creditors. — Corseb v, 
O^TvmGHT (1875), L. K. 7 H. L. 731 ; 45 U J. Ch. 

oOo* xj.« Xj* 


— ^ 1 ^. Re Venn & Furze’s C!outract, [18941 

y. Henson, U9081 2 Cb. 
366. Rud. Ricketts tJ. Lewis (1882). 46 L. T • 

?1883)*^2?f^^ District Bank e.*Murch 

578^ ^ Major, Taylor v. Major, [1914] 


6179. 


. r — hand charged with legacies — Sold 

before payment of debts.]— Where legacies wew 
charged upon the real estates of a trader, & hh 
?iL exor . sold part of the real estates before 

the debts were paid HeW .* the purchaser wai 
iiaDle to TOe hM purchase-money applied in pay- 

2 Sim. & St. 448 ; 4 L. J. 0. S. Ch. 63 ,• 67 B. B 

AnnotoR^ Cwiirt. lOnderley v, Jervis (1856), 22 Beav 

L wSSSi I*«*>beok (1894)^62 

DojieuS‘ 171 ?’ Spockman u. TimbreU (1836), 


6180. Land charged with debts 6c legacies 

generally.] — purchaser of an estate devised 
subject to the payment of testator’s debts 6c 
legacies in gener^ need not look to the discharge 
of them, & of a bill brought against a devisee for 
payment of a debt generally out of an estate a 
purchaser is not boimd to t^e notice. — ^W aleeb 
V. Flamstead (1754), 3 Keny. 67 ; 96 E. R. 1306, 
L. 0. 

Annotation: — Ck>lisd. Piioo t>. Price (1887), 35 Gh. D. 297. 

6181. Debts paid— Purchaser with 

knowledge of payment.] — ^Where an estate is 
charged generally with the payment of debts & 
legacies, 6c the debts have been paid, but not the 
legacies, the purchaser will not be bound to see 
to the application of the purchase-money, unless 
it be proved that he knew of the payment of the 
debts, 6c the taking of a general bond of indemnity, 
or of a bond of indemnity against the legacies only, 
will not raise the inference that he knew of such 
payment. — J ohnson v, Kennett (1836), 3 My. 6c 

K. 624 ; 6 Sim. 384 ; 40 £. R. 238, L. C. 

Annotations: — Ezpld. Spackxnan v. Timbrel! (1836), 
Donnellx. 171. Consd. Eland r. Eland (1839), 4 My. 8c Cr. 
420. Apid. Forl^ V. Poaoook (1846), 1 Ph. 717. Coxliid. 
Stroughm V. AnBtey (1852), 1 De G. M. 8c G. 635 : Re 
Henson, Chester v, Henson, [1908] 2 Ch. 356. Beld. Page 
«. Adam (1841), 4 Beav. 269 ; Howard v. Chaffer, Howard 
V. Robinson (1863), 2 New Rep. 381 ; Re Robbook, Bennett 
V. Rebbeck (1894), 63 L. J. Ch. 596. 

6182. .] — The rule relieving a 

purchaser from seeing to the application of his 
purchase-money where there is a general charge 
of debts & legacies, has reference to the state of 
things at the death of testator, & if tlio debts are 
afterwards paid, leaving the legacies charged, 
that circumstance cannot vary the rule. — 
Eland v. Eland (1839), 4 My. & Or. 420; 8 

L. J. Ch. 289 ; 3 Jur. 474 ; 41 E. R. 102, L. C. 

Annotations: — ^Befd. Pago v. Adam (1841), 4 Beav. 269 ; 
Forbes e. Peacock (1846), 1 Ph. 717 ; Howard v. Chaffer, 
Howard v. Robinson (1863), 32 L. J. Oh. 686. Mentd. 
Lyon V. CoiviUe (1844), 1 CJoU. 449 ; Bcavau v, Oxford 
(1856), 6 De G. M. 8c G. 507. 

6183. .] — Robinson v. Lowateb, No. 

6172, ante. 

6184. .] — Be Henson, Chester v, 

Henson, No. 0147, ante. 

6185. Land charged with debts 6c annuities.] 

— ^Testator gave his real 6c personal estate to A. 
subject to the payment of his debts & certain 
annuities, & appointed bis exor. : — Held ; (1) A. 
could make a good title to the real estate, without 
the concurrence of the annuities, 6c a purchaser 
from A. was not bound to see to the application 
of the purchase-money. 

(2) Freehold 6c leasehold estate was devised to 
A. subject to the payment of debts 6c annuities. 
A, sold the real estate. The purchaser insist- 
ing that^ the annuitants ought to concur, filed a 
bill against vendor for a specific performance. 
Vendor’s answer admitted the sufficiency of the 
^rsonal estate to pay the debts, that they had all 
been paid since the contract, 6c that the sale ha d 
not been made for the specific purpose of satisfying 
the debts : — Held : these circumstances did not 
vary the rule as to the liability of the purchaser 
to see to the application of the purchase-money, 
6c he was bound to complete. — ^P age v, Aj>am 


O’Neil uoi- 
II N- 8. W. L. R. 1 ; 12 N. 8, W. W. 

•3. — AUS. 

o. As to power of executor to 


^ power has been duly & oorreotly 

lands *^® by the exon.— He Reynolds 
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(1841), 4 Beav. 269 s 10 L. J. Oh. 407 ; 6 Jur. 
793 ; 49B. B. 842. 


to (2) Apld. Forbes v, Peaoook (184A)» 
1 Pj^ 717. Oonid. Sbo^Hm o. Anster (1852), 1 De O. M. 
& O. 635. OeneraUv, Mantd. Morley v. Oook (1842), 2 
Hare, 106 : Wood v. Maohu (1846), 8 L. T. O. S. 210 ; 
Greares v. Wilson (1858), 25 Bear. 290. 


6186. Land ordered generally to be sold — 

Purchase-money to be part of personal estate.]— 
Where land is ordered generally to be sold, & the 
money to ^ be part of the personal estate, the 
purchaser is not bound to see to the application 
of the money. — Smith v. Guyon (1783), l%o. 0. 0. 
186 ; 28 E. B. 1072, L. 0. 


6187. As to payment of debts & legacies — Out 
of personal estate — On conveyance of real estate 
charged with such payment.] — Testatrix gave the 
residue of her real & personal estate, subject to 
the payment of her debts & legacies, in trust for 
D. absolutely, & she appointed D. & B. exors. of 
her will. D. died, & B., by deed, reciting that the 
debts Sd legacies had been paid out of the personal 
estate, conveyed the real estate to D.’s devisees : — 
Held : the devisees could make a good title, with* 
out proof of the fact of payment of debts & 
legacies, as stated in the recital, & a purchaser 
from them was not bound to inquire as to such 
payment. — Storby v. Walsh (1854), 18 Beav. 
559 ; 27 L. J. Ch. 338 ; 33 L. T. O. S. 35 ; 18 
Jur. 503 ; 2 W. B. 300 ; 62 E. B. 219. 

AnnotaUone : — ^Befd. Howard v. C>hafferB, Howard v. Hobln* 
son (1863^ 2 Drew, Sc Sm. 236 : Qraham v» Drummond, 
[1896] 1 CL. 968. 

6188. Sale many years after testator’s 

death.] — Where exors. in whom the legal fee is 
vested are selling real estate charged with debts, 
a purchaser is not bound or entitled to inquire 
whether debts remain unpaid unless twenty years 
have elapsed from testator’s decease. — Be Tan- 
qUERAY-WlLLAUME & Landau (1882), 20 Ch. D. 
465 ; 51 L. J. Ch. 434 ; 46 L. T. 642 ; 30 W. R. 
801, C. A. I 

AnnotatUma : — Consd. He Whistler (1887), 35 Ch. D. 561 ; ' 

He Venn & Furze’s Gontraot, [1894] 2 Ch. 101. Bold. Re 
Verrell’s Contract, [1003] 1 Ch. 65 ; Solomon v. Atton* 
borouxh, [1912] 1 Ch. 451. Mentd. Marshall v. Qlngell 
(1882), 21 Ch. D. 790 : Re De Bursh Lawson, De Burgh 
Lawson v. Do Burgh Lawson (1889), 41 Ch. D. 568 ; He 
Lashmar, Moody v. Ponfold (1890), 60 L. J. Ch. 143 ; He 
Stokes, Parsons v. Miller (1892), 67 L. T. 223 ; Brooke, 
Brooke v. Brooke (1893), 63 L. J. Ch. 159 ; Re Adams Sc 
Perry’s Contract (1899), 80 L. T. 149. 


Co-ezeoutor.] — If one exor. will release a debt 
without the consent of his co-partner, whereby 
the will cannot be performed, the releasor & the 
releasee shall be ordered therefore in Chancery. — 
Anon. (1488), Cary, 15 ; 21 E. B. 8, L. C. 

6190. .] — (1) Two have an 

obligation as exors., & the one releases ; it is 
good, & a good cause of equity against him who 
releases : a will is made, & A. is made exor., dc 
no trust is declared in the will ; ds at his death 
testator declares, that his will is for the benefit 
of his children : may not this intent be averred ? 
There is nothing more common (Hyde, C.J.). 

(2) There are two exors. ; one commits waste, 
or releaseth, etc., the other has no remedy at the 
common law, for that breach of trust (Jones, J.). 
— Evers & Owen’s Case (1627), Qodb. 431 ; 78 
E. B. 253. 

6191. .] — Joint exors. in trust 

for an infant ; one of them broke his trust in 
sealing a release, by which the infant lost £600. 
Decreed, that the release should be set aside, & 
that the £600 should be made good to the estate 
of the infant, either by him to whom the release 
was given, or by the trustee. — Jennings v. 
Gorges (1679), Cas. temp. Finch, 428 ; 23 E. B. 
233. 

6192. .] — Hudson v. Hudson, 

No. 6424, post. 

6193. .] — Jacomb V. Harwood, 

No. 6030, ante. 

6194. Co-administrator.] — Hudson 

V. Hudson, No. 6424, post. 

0195. ,] — Jacomb v. Harwood, 

No. 6030, ante, 

6196. Infant executor.] — (1) A 

release by an infant exor. does not bar him. 

(2) On payment or satisfaction to an infant 
exor., he may acquit & discharge the debtor for 
as much as he receives. 

(3) A release hy a, feme covert extrix. is not good, 
but a release by her husband is. — Bussel’s Case 
(1584), 5 Co. Bep. 27 a ; Moore, K. B. 146 ; 77 
E. B. 91 ; sub nom. Bussel v. Prat, 1 And. 177 ; 
on appeal (1589), 1 Leon. 193, Ex. 


Sale of settled land.] — See Settled Land Act, 
1925 (c. 18), s. 110 (3)i. 


Sect. 3.— TO CX>MPROMISE CXAIMS. 


Annotations : — Aa to (1) Befd. Ketloys Case (1613), 1 Brownl* 
120 : Kniyoton v. Latham (1637 ), Gro. Car. 490 ; Hudston 
Sc Yatos Case (1641), March, 141 ; Pennington v. Healey 
(1833), 1 Cr. Sc M. 402. Aa to (2) RelA Kniveton v. 
Latham (1637), Cro. Car. 490. Aa to (3) Tbrustout 
V. Coppin (1772), 2 Wm. Bl. 801 ; Pemberton v. Chapman 
(1858), E. B. Sc £. 1056. OeneraUy, Mentd. Sue v. 
Coventry (Bp.) (1590), 1 And. 241 ; Rutland v. Rutland 
(1595), Cro. Eliz. 377 ; Lemasons Sc Dicksons Case (1650), 
Poph. 189 ; Wanktord v. Wankford (1703), 1 Salk. 299. 


Sub-sect. 1. — In General. 6197. Executrix married woman.] — 

See Trustee Act, 1893 (c. 53), s. 21 ; Trustee Bussel’s Case, No. 6196, ante. 

Act, 1925 (c. 19), B. 16. Beleases generally, see Contract, Vol. Xll., 

6189. Power to release — Who may release — pp. 497 et seq. 


PART V. SECT. 3, SUB-SECT. 1. 

p. Power to eonivound debts — 
pwing action without knowledge of 
legal advisers — Misconduct sufficient to 
remove executor .] — An exor. during the 
course of an aotlou against a debtor, 
came to an arrangement with debtor 
whereunder. without the cognisance of 
his advisers, he recognised as valid 
a stale 6c unsupported oounterolaim sot 
up by debtor. It appeeu^ that he had 
Mtually been workmg in opposition to 
his legal i^visera Sc that his conduct 


would put the estate to much expense : 
-—Held: he had been guilty of gross 
misconduct & must be removed from 
his office.— A lib’s Estate v. Arnold 
(1908), 25 S. C. 302.— S. AF. 

q. Power to compromiac claim of 
crMitor .} — Where a claim Is jpfiu® 
against the estate of testator. Sc the 
exors. in the bond fide disoharge of their 
duty oopipromiso the claim, it is not 
necessary on casing the accounts of 
the exors. that any oo^borauve 
evidence should he adduced. — Ht 


Robbins (1876), 23 Or. 162. — CAN. 

r. What amounts to compromise — 
Where assets subseguenUy become 
valuable . }— Where an agreement between 
administrator Sc creditors of intestate 
Is drawn up reciting that there is an 
insufficiency of assets ; — Held : the 
fact that the administrator has in 
his possession shares, then of no 
reedisable value, but which subse- 
quently become valuable, is not a 
material fact, the omission to disclose 
whicli entitlea the creditors to avoid 
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SecU _3.~To compromise claims: Svib-secis, 1, 2 


6198. Power to compound debts — Owing to 
estate by poor debtors.] — Grippith v. Jones (1086), 
2 Rep. Ch. 391 ; 21 E. R. 607. 

6199. After Judgment obtained against 

debtor.] — An exor. or administrator, who has 
obtained a verdict for a debt of his testator or 
intestete, may make a fair & reasonable com- 
promise to discharge debtor out of custody, 
without rendering himself liable for the amount of 
the verdict as assets. 

An administrator having recovered a verdict 
for £750, after debtor had remained in prison a 
considerable time, & petitioned the Insolvent Ot. 
for his discharge, received, by way of compromise, 
the sum of £150, & consented to debtor's liberation : 
— Held : in an action by a creditor of the intestate, 
& evidence that the costs of the former suit ex- 
ceeded £150, the proper question was, whether 
the compromise was fair & reasonable ; & a verdict 
for deft, was right. — ^Pennington v. Healey 
(1833), 1 Or. & M. 402 ; 3 Tyr. 319 ; 2 L. J. Ex. 
98 ; 149 E. R. 455. 


6200. Compromise beneficial to executor 

Compromise contrary to wishes of co-executors.] — 

One of several exors., contrary to the wishes of 
the others, compromised a debt of their testator, 
from whiph a benefit might result to himself. 
Upon a bill by his co-exors. ; — Held : it was not 
binding on the estate of testator, & it must be 
set aside.— Stott v. Lord (1862), 31 L. J. Ch. 391 ; 
6 L. T. 817 ; 8 Jur. N. S. 249 j 10 W. R. 284. 


6201. Power to settle account with debtor — Who 
may settle accoimt — Co-executor.] — In the settle- 
ment of accounts by exors. two or more may bind 
the others, though with notice of their dissent, 
provided there is neither fraud nor gross error. 
Such settlement will also bind their cestuls qae 
Smith v. Everett (1859), 27 Beav. 446 ; 
29 L. J. Ch. 236 ; 34 L. T. O. S. 58 ; 5 Jur. N. S. 
1382 ; 7 W. R. 605 ; 5i E. R. 175. 

dnnotaltons .’—Mentd. Mellernh v. Koon (No. 2) (1860), 28 
4j 3 ; llobertson v. Quiddington (1860), 28 Boav. 


6202. By consent — Whether sanction of 

court required.] — Dismissal of bills in which exors. 
& trustees are parties may be by consent, but 
not upon terms of an agreement between the 
parties, unless the ct. has heard & sanctioned such 
terms.— Warwick v. Cox (1852), 9 Hare, App. I., 
XIV. ; 20 L. T. O. S. 204 ; 68 E. R. 762. 

6203. Power to compromise claim of legatees.] — 

The power to compromise debts & other claims 
conferred on exors. by 23 & 24 Viet. c. 145, s. 30, 
IS not confined to claims against their testator’s 
^tate in the nature of debts, but extends to claims 
by persons who seek to come in under the will 
& share as residuary legatees. — He Warren, 
W^DON V. Reading (1884), 53 L. J, Ch. 1016; 
51 L. T. 561 ; 32 W. R. 916. 

6204. Power to compromise claim of annuitant.] 


— D. by his marriage settlement conveyed certain 
leasehold hereditaments, subject to a mtge., 
to tr^tees upon trust after his deatih to raise an 
annuity for his widow. There bei^g large arrears 
of the annuity, a deed was executed by the widow 
& the husband’s exor., whereby the former agreed 
to abandon i>art of the arrears on the remamder 
being capitalised & interest thereon, & punctual 
payment for the future, being secured by a mtge. 
of the leaseholds, & by the covenant of the exor. 
to pay ground rent & interest on the mtge. out 
of the general assets, exclusive of the rents of the 
leaseholds Held : on biU filed by the widow, 
she was entitled to the benefit of the indenture. — 
Deprbb v. Bedborough (1862), 10 W. R. 875. 

6205. Power to compromise claim of creditor — 
Who may compromise — Co-executor.] — ^Assign- 
ment of part of the assets, & judgment confessed, 
to a creditor by one exor. not available against 
the dissent of the others, on behalf of the general 
creditors. — Lbpard v. Vernon (1813), 2 Ves. & B. 
51 ; 35 E. R. 237. 

4.nnoUUion8 : — Befd. Re Ingham, Jonos r. Ingham, 118931 

1 Ch. 352 ; Astbury v. AHtbury, 11898] 2 Ch. III. Mentd. 

Gaunt V. T^lor (1843). 2 Haro, 413 ; Gumcll v. Gardner 

(1803), 4 GiS. 626. 

6206. What amounts to compromise — Sale of 
partnership interest — For cash, paid up shares 6c 
extingifishment of debt.] — Testator, who carried 
on bi^iness in partnership with his brother, by 
his will of Nov. 23, 1861, directed payment of his 
debts, &, after bequeathing specific & pecuniary 
legacies, he devised & bequeathed all his real & 
leasehold & personal estate to trustees, upon 
trust for sale « conversion into money, & to hold 
the proceeds of sale on certain trusts. In 1872 
the brother & testator’s widow, who was then the 
sole trustee & extrix. of the will, joined in selling 
& conveying real estate, of which the brother & 
testator had been tenants in common, & which 
was in fact partnership property, Id a limited co. 
who purchased the business. The purchase- 
money was to be paid partly in cash & partly 
in fully-paid shares & debentures of the co. At 
the same time an arrangement was made for the 
handing over of the whole purchase-money to the 
bankers of the partnership, to whom the partnership 
was largely indebted, & whose debt was secured by 
mtges. of the partnership property, in satisfaction 
of the debt due to the bankers, the bankers under- 
taking to pay the other creditors of the partnership, 
& handing back to the extrix. a sum of cash 6c 
some of the debentures, & providing certain other 
benefits for the brother. The conveyance of the 
real estate to the co. contained a recited that the 
brother & the widow were entitled to the property 
in equal undivided moieties, & the widow pur- 
ported to convey as trustee of her husband's 
will, but it was not stated in the deed that she was 
his extrix. or that the property was partnere^ip 
property. On a subsequent sale of the property 
by the co., the purchaser objected that the sale 
by the widow was not authorised by the trust for 
^c, the consideration not being entirely paid 
in money : — Held : (l) the arrangement as to the 


the agreement . — Re Warrkx's Estatk. 
National Trustees Executors Sc 
Ao^cy Co. of Australasia, Ltd. 

T5,. 

•• ; assets suhseguenOy 

discovered^ Rcolect of duty by execu- 
tors .] — where evidence showed that 
Mine of the property subManeutly 
diaoorered was such that d^. as 


exors. c^ht to have known, oven 
they ^d not, of its existence at 1 
time of toe compromise //eW ; e\ 
exors. bad no such kne 
l^ge, & there was no actual fraud. ^ 
culpable ignorance 

amormt to fraud, & carry with it 1 
consequences of knowledge ; & as t 
compro^se had In consequence bt 
entered into by toe parties & sanctioi] 


by the ct. under a misapprehension of 
material facts, pltf . was entitled to have 
the compromim sot aside. — S olomon 
r. Abdool Azkkz (1881). I. L. 11. 0 
Calc. 687 ; 8 C. L. U. 100.— DID. 

t. Pourr to compromise claim of 
doivcr.] — An administrator with the 
will annexed hos no authority as such 
to comproiiilue dower or other claims 
by assigning to claimant a portion of 
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disposition of the purchase-monoy received from 
the CO. amounted te a compromise by the widow 
with the creditors & with the surviving partner 
Into which it was competent to her as extrix. 
to enter under 23 & 21 Viet. c. 146, s. 30 ; (2) this 
being so, & the real estate being partner^ip pro- 
perty which the widow, as extrix., was entitted to 
sell, & inasmuch as she, as trustee, had the le^al 
estate, & as extrix. was the proper peraon to receive 
the purchase-money, the sale to the co. was a valid 
one, & their title good. — ^West of England & 
South Wales District Bank v. Murcii (1883), 
23 Oh. D. 138 ; 31 W. R. 467 ; sub nom. West 
OP England Bank v. Murch, Re Booker & Co., 
52 li. J. Oh. 784 : 48 L. T. 417. 

Annotaiiona : — As to Conid. Re Morrison, Morrison v. 

Morrison, [19011 1 Ch. 701. OenercUly, Mentd. Niemann 
V. Niemann (1889), 43 Ch. D. 198; Re Loon, [1892) 1 
Ch. 348 ; Re Tollemacho, [1003] 1 Ch. 457. 


Sub-sect. 2. — Claims op and Debts due 
FROM Co-Executors. 

6207 . Compromise of claim.] — Testator ap- 
pointed B. & G. his exors. & trustees, bequeathed 
to G., if he should accept the offices of trustee & 
exor., £200, & declared that G. &, every future 
trustee of his will who might be a solr., should be 
entitled to receive out of ttie estate his usual pro- 
fessional costa & charges for business transacted 
by him, including business not strictly professional, 
but which might or would have been performed in 
person by a trustee not being a solr. Considerable 
sums were charged by G. against the estate for 
business done by him, including charges for his 
trouble in matters not strictly professional : — 
Held : in the absence of special powers in the will, 
trustees cannot settle the amount payable out 
of estate to one of themselves, so as to bind the 
cestuis que trusty & the residuary legatees were 
entitled to have G.’s costs & charges investigated. 
— Re Fish, Bennett v. Bennett, [1803] 

413 ; 62 L. J. Ch. 977 ; 2 R. 467 ; sub nom. Re 
Fish, Fish v. Bennett, 69 L. T. 233, C. A. 

Annotaiiona : — Mentd. Clarkson v. Robinson, [1000] 2 Ch. 

722 : Re (ilhallnder v. Horinpton, [1907] 1 Ch. 58. 

6208 . Executor acting honestly & reason- 

ably.] — It is competent for an exor. in a proper 
case to compromise a claim by his co-exor. against 
the estate. 

Where an exor., acting honestly & reasonably, 
allowed, after inquiry, a claim by testator’s widow, 
who was co-extrix. of the will, to a largo sum of 
money which, as she alleged, belonged to her, 
but was represented by securities apparently 
belonging to testator : — Held : the transaction was 
valid & binding on residuary legatees. — Re 
Houghton, Hawley v. Blake, [1904] 1 Ch. 622 ; 
73 L. J. Ch. 317 ; 90 L. T. 252 ; 62 W. R. 505 ; 
20 T. L. R. 276 ; 48 Sol. Jo. 312. 

6209 . Compromise of debt — Not beneficial to 

— — I 


I co-exors., in accordance with the terms of the will 
I & without objection from the parties interested, 
to set off the £6,000 against the like amount of the 
debt then payable by him, at the same time paying 
about £1,000 in cash. Thereafter, having become 
' C. agreed, by way of '•nmnromise with 


of the compromise the debt due to testator's estate 
was treated by the exors. as amounting to £19,808, 
thus in effect reviving the debt of £6,000 which 
had been previously discharged, & accepting in 
respect of it a composition of 6s. in the pound ; 
& the exors. also treated as revived C.’s right to 
one-sixth of testator’s estate. In a suit brought 
by a legatee against the exors., all of whom proved 
the will:— Held; (1) the above agreement of 
set-off extinguished C.’s debt pro tantOy & had the 
same effect as if C. had paid £6,000 in cash. It 
also extinguished C.’s right under the bequest, 
unless it should turn out that the one-sixth share 
exceeded the estimated £6,000, & subject to his 
liability to refund pro tanto in case the same should 
fall short of the estimated £6,000 ; (2) the agree- 
ment of compromise was a breach of trust & void 
as against pltf., & it was fraudulent as regards C. 
The secret arrangement, though not legally 
binding, was sufficient to vitiate the compromise ; 

(3) whether or not a compromise by exors. of a 
debt due from one of themselves will be excused 
& upheld if beneficial to the estate, the above 
compromise & the mode in which it was carried out 
as above were injurious to the estate & to pltf., 
& pltf., in the absence of any consent or 
acquiescence by him, was not bound thereby ; 

(4) C. was liable to the estate for the full amount 
of what would have been due & payable by him 
if the compromise had never been effected, & 
the co-exors. were sevcralljr liable for so much of 
the amount as would or might at any time have 
come to their hands but for their wilful neglect 
& default.— De Cordova v. De Cordova (1879), 
4 App. Cas. 602 ; 41 L. T. 43 ; 28 W. R. 105, l\ C. 


Sub-sect. 3. — On Whom Comi^rumise 
binding. 

6210. Co-executor — Although dissenting — No 
fraud or gross error.] — Smith v. Everett, No. 620 1 , 
ante. 

6211. Cestuis que trust— Settlement of accounts 
by co-executor — ^Dissent of co-executors — No fraud 
or gross error.] — Smith v. Everett, No. 6201, 
ante. 

6212. .] — Re Pish, Bennett v. Bennett, 

No. 6207, ante. 

6213. 

e nrtn.t.hirU ol Wn 

In 1833 A. 


the real estate of deceased. — I rwin v. 
Toronto Gkneral Trusts Co. (1897), 
24 A. R. 484.— CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

a. Compromise of debt — lienrficial 
«> e^te .] — A compromise of a debt 
due from the estate to one of seTeral 


exors. can bo upheld only if found 
beneficial to the estate.— S tuptlks 
V. DRANBFnUD (1888), 0 N. Z. L. R. 
584.— N.Z. 

PART V. SECT. 3. SUB SECT. 3. 

b. Co-erecitior .] — One of two exors. 
can settle an account on behalf 


of the estate with a debtor & the 
account no settied in the absence of 
fraud, collusion or material error 
affecting the whole account is binding 
on the other exor. — S wift v.McI^nald 
(1896), 17 N. S. W. Eq. 375.— AUS. 

c. Where claimant’s delay 

In accepting an offer made by exors. 
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3 , — To compromise claims : Sub-sect* 3. 
4; Sub-sects* 1, 2 <S? 3.] 


wrote to B. & C., offering, in order to prevent the 
necessity of accounts & the probability of dispute, 
to pay each £1,000 for his share. B. accepted the 

jW ji t M 1 *T^ ^ 




I & out of the proceeds to pay testamentary expense, 

debts & legacies, & divide the net residue as therein 
mentioned ; A; testator empowered his 
to postpone the sale & conversion, & the payment 
of legacies until after sale & conversion, but he 
declared that all legacies not paid within a yw 


I nt?Wi fSPi r iWn iTiiM R UTjtTaBTTi rlTKM f 




mined “ would meet with his approbation.’ 
A. & B. acted on the contract as complete, & C. 
nevePr repudiated it or asked for any accounts or 
explanations. Upon the death of B., seventeen 
years afterwards, C. insisted that there was no 
contract binding on him, & he claimed one-third 
of the estate : — Held : C. had acquiesced & was 
bound by the contract. — Good v. Good (1863), 
33 Beav. 314 ; 3 New Hep. 275 ; 33 L. J. Ch. 273 ; 
u ui. N. S. 1335 ; 55 E. R. 388. 

AnnotaUons: — ^Hentd. Adams ». CUutterbuok C1883), 31 
W. B. 723 ; Bank of Africa «. Ctohen, [1909J 2 Ch. 129. 

6214. Residuary legatee — Compromise of claim 
of oo-executor.] — Re Houghton, Hawley v. 
Blake, No. 6208, ante* 


A large number of the legatees were infants. 
One of the great-nieces was not bom until Mar. 14, 
1905, & was thus en venire sa mere at the date of 
testator’s will : — HeVi : the trustees could not 
free the residue by setting apart proper securities 
to answer the legacies to infants, but they comd 
pay the legacies into ct. under Trustee Act, 1893 
(c. 53), s. 42, when the clause as to the payment of 
the 4 per cent, interest would cease to operate.-^ 
.Qatavtaist Fiw PaBS V. SONNBNTHAL, [1007] 


CAi/ f - 


Sect. 4.— TO PAY INTO COURT. 


2 Un. 40 } lO JU. *»* yjxi* , wv — , 

without affecting this point, [1908] 1 Ch. 4, C. A. 

AuTiotaHon : — Consd. Re Salomons, Public Trustee v- 
WorUoy, [1920] 1 Ch. 290. 

6219. Costs of application to pay in accruing 

interest.]— On an application by a.n exor. to be at 
liberty to pay in the interest which had accrued 
on a legacy payable to an infant, the ct. refused 
to order the costs of the application to be paid out 


of such interest. — Ex n. 


ipplication to be paid out 
ririnn 4 Li. J. Ch. 


Sub-sect. 1. — Right to pay in. 

See Trustee Act, 1893 (c. 63), s. 42 ; Trustee 
Act, 1926 (c. 19), s. 63 ; &, generally, Trusts & 
Trustees. 

6215. Contingent legacy.] — An exor. is not 
entitled, under Legacy Duty Act, 1796 (c. 62), 
6. 32, to pay into the Ct. of Ch. the amount of a 
contingent legacy . — Ex p, Krans (1845), 2 Holt, 
Eq. 178 ; 14 L. J. Ch. 453 ; 71 E. R. 839 ; sub nom* 
Ex p. Kraus, 5 L. T. O. S. 366. 

6216. Stock legacy — To account of infant 
legatees.] — Order made upon petition under Legacy 
Duty Act, 1796 (c. 52), s. 32, for transferring into 
the hands of the Accountant-General a stock 
legacy to the account of infant legatees. — Re 
Watlington’s Will (1853), 20 L. T. O. S. 257 : 
1 W. R, 194. 

6217. Legacy to infant.] — ^An infant being 
entitled to a legacy of £50, the exors. under the will 
invested that sum, minus the legacy duty, in the 
8 per cent, consols, & tendered the amount pro- 
duced by of the stock, with the interest upon 
it, to the infant upon her coming of age. A bill 
was filed against the exors. by the legatee for the 
amount of the legacy, with 4 per cent, interest : — 
Held : the exors. ought to have paid the legacy 
into ct. under Legacy Duty Act, 1796 (c. 62), 
& a decree was made for pltf., with costs. — 
Rdcell V. Simpson (1848), 18 L. J. Ch. 55. 

dntwUaUm Beid. Potheoary v. Pothecary (1848), 2 De G. 

oC Sm. 738. 

6218. liifi will dated Oct. 17, 1904, 

testator, after giving a number of legacies, gave 
£500, to each of his great-nephews & great-nieces 
“ bom previously to the date of this my will,” 
to whom no other pecuniary bequest had been 
given by his will. He then gave his residuary 
estate to trustees upon trust for sale & conversion, 


271. 

.] — See, generally. Part IV., Sect. 6, sub-sect. 
14, anie* 

6220. Legacy to married woman — Husband & 
wife abroad.] — Payment into ct. by an exor. of a 
legacy bequeathed to a married woman, not 
specifically appropriated, the hiwband & wffe 
l^ing abroad, A the husband r^uiring it to be paid 
under a power of attorney : — Held: the exor. had 
a right to pay it in, his costs of paying in, to be out 
of the general estate ; his costs of appearing on a 
petition to pay out the legacy, out of the legacy.—- 
Re Jones (1867), 3 Drew. 679 ; 6 W. R. 336 ; 61 
E. R. 1063. 

5221. .] — ^A trustee is always justified in 

refusing to pay over the wife’s fund to the husband, 
even at her request, & insisting on affording her 
an opportunity of asserting her equity to a settle- 
ment ; & where a trustee has paid into ct. a fund 
to which a manied woman is absolutely entitled, 
he is entitled as of course to his costs between solr. 
& client, unless his conduct has been simply 
capricious or vexatious. — Re Swan (1864), 2 
Hem. & M. 34 ; 4 New Rep. 63 ; 10 L. T. 334 ; 
12W.R. 738; 71E.R.371. 

Annotedion H.F. Re Roberts’s Trusts (1869), 38 L. J. Cb. 

708. 

6222. .] — Trustees are not jiwtifled, as a 

matter of course, in paying a noarried woman's 
legacy into ct. ; but w^ be liable for costs if 
such payment appear vexatious & unnecessary. — 
Be Roberts’s Trusts (1869), 38 L. J. Ch. 708 ; 17 
W. R. 639. 

6228. Right of legatee to payment in dispute.U 

H. being entitled in remainder to £600 under 
a wiU made an assignment for the benefit of his 
creditors & became insolvent. The legacy fell 
into possession, & H. sent a written notice to the 


bad liberated tbexa from that offer : 
— Held : their obUgation was not 
rorived by tbc exors. having minuted 
claimant's subsequent accratance, 
th^ bad been present at that meeting 
only one exor. besides claimant, 
noUung then done was Mndifi g in 
question with claimant. — ^M ackintosh 


V. Williamson (1849), 11 Dunl. (Ct. of 
Bess.) 1246.— (BOOT. 

PART V. SECT. 4, SUB-SECT. 1. 

d. Legacy to infant — Resident aJiroad 
— Payment to fwtlan guardian refused. 1 
— Flandbbs V. IJ’SVKLTN (1884), 4 


0. R. 704.— CAN. 

e. .] — Jfe Pabb 

(1886), 11 P. R. 301.— CAN. 

f. Where entitled to mainte- 

nance,] — ^Wbere infants are entitled to 
mainteuanoe out of a fund in the bands 
of the exor. aipsinst whose ohacaotw 
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su^lj^g exor. of the will not to pay It to any one 
but uiiuself. A claim was also mads by tbs 
trustees of the deed) & the exor. paid the £500 
into ct. under Trustee Helief Act* iJpon a petition 
for payment out of ct., asking costs against the 
exor. ; — Held : he was justined in paying the 
money into ct. & must have his costs . — lie Hbad- 
INGTON’S Trust (1867 ), 27 L. J.Ch. 176; 6 W.R.7. 

wrJl" against representatlve.l—i^cc Part 

VII., Sect. 2, post. 

6224. What amount may be paid in — Principal 
sum without dividends accrued due.] — The ct. will in 
certain esses permit an exor. to transfer a principal 
sum of stock standing in the books in his name, & 
purchased out of the estate of his testator a con- 
siderable time before, without the dividends which 
have accrued in the meantime. — Della Cainea v. 
Hayward (1824), M‘Cle. 16 ; 148 B. R. 7. 

6226. Decision obtainable by origi nating sum- 
mons — Costs.] — ( 1 ) Testator bequeathed his 
residuary personal estate amongst six persons 
equally. Three of the residuary legatees pre- 
deceased testator, & their shares lapsed : — Held : 
the costs of ascerWning the next of kin of testator 
entitled to the lapsed shares ought to be paid out 
of the general residuary estate, & not out of the 
lapsed shares. 

(2) Trustees who pay money into ct. under 
Trastee Relief Act, when the question arising 
might be decided upon an originating summons 
under R. S. C., Ord. 65, will in future not be 
allowed the costs occasioned by such payment 
into ct.— Giles (1886), 65 L. J. Ch. 695 ; 65 
L.T.61 ; 34 W.R.712. 

Annojaiixm : — As to (1) Folld. Re Hall-Dare, Iio Marchant 

t). Lee Warner, [19161 1 Ch. 272. 

Liability to pay into court — On admission of 
assets.]— ,S'c6 Part VI., Sect. 7, sub-sect. 4, B., 
post. 


Sub-sect. 2. — Effect of Payment in. 

6226. Payment into court on trusts of will — 
General ad^nistration involved.] — V^ere, under 
Trustee Relief Acts, money is paid into ct., “ upon 
the trusts of a will,’* it involves the general 
administration of the estate, & the ct. will not order 
it to be transfered to a particular account, except 
at the request, & on the responsibility, of the 
trustee. — Re Wright’s Trusts (1852), 15 Beav. 
367 ; 18 L. T. O. S. 268 ; 61 E. R. 680. 

6227. Whether court will transfer money 

to particular account — ^Request by representative.] 
-Re Wright’s Trusts, No. 6226, ante, 

6228. Investment of money paid into court — In 
^^6t securities.] — Legacy paid into ct., in a suit, 
omered to be invested in new 3 per cents, instead 
of Consols.— Hanson v. Murray (1865), 3 Eq. Rep. 


768 ; 25 L. T. O. S. 246 ; 1 Jur. N. S. 917 ; 3 
W. R. 667. 

6229. Right of representative to petition lor 
declaration of rights & distribution.] — Exors., at 
the request of a legatee, sold out the stock repre- 
senting the particiuar legacy. Having learnt that 
the legatee was an uncertiiicated bkpt., had been 
insolvent, & had assigned his legacy, the exors. 
paid the money into ct. under Trustee Relief Acts, 
& gave notice to the trade & official aasiignees of 
the legatee. They afterwards presented a petition, 
for declaration of the rights & distribution amongst 
the parties interested of the fund representing ^e 
legacy ; a ^tition was also presented by the 
assimees : — Held .* although the ct. had jurisdiction 
to declare the rights & distribute the fund upon 
the petition of the exors., they were not justified 
in taking such a proceeding, having discharged 
themselves from liability by paying the money 
into ct. ; A they were only allowed such costs as 
they would have had if they had appeared as 
resps . — Re Cazneau’s Legacy (1866), 2 E. & J. 
249 ; 2 Jur. N. S. 157 ; 69 E. R. 772 ; svb nom. 
Re Housman’s Trust, 4 W. R. 274. 

Annotation : — Be!d. Re Hutchinson’s Trusts (1860), 1 Drew* 

& Sm. 27. 

6230. Whether fund in court can be garnished.] 

— ^A judgment creditor obtained a garnishee order 
nisi under C. L. P. Act, 1854 (c. 125), against the 
exors. of P., a debtor of the judgment debtor. 
At that time P.’s estate was being administered 
in the Ct. of Ch., & after the service of the garnishee 
order the exors. paid the personal estate in their 
hands into ct., Sc a sufficient sum to answer P.’s 
debt to the judgment debtor was carried to the 
separate account of the judgment debtor in the 
suit. The judgment debtor afterwards filed a 
petition for liquidation & obtained an injunction 
restraining the judgment creditor from proceeding 
with his garnishee order. The trustee in the 
liquidation then applied in the suit for payment to 
him of the sum stemding to the separate account 
of the judgment debtor ; — Held : there was no 
debt owing to the judgment debtor in the hands 
of the exors. of P. at the time when they were 
served with the garnishee order, within sects. 61 
Sc 62 of the above Act, & consequently the judg- 
ment creditor had no charge on the fund in ct. — 
Stevens v. Pheups (1875), 10 Ch. App. 417 ; 44 
L. J. Ch. 689 ; 23 W. R. 716, L. JJ. 

Annotations: — ColUd. Re Watt, Ex p. Joselyne (1878), 

8 Ch. D. 327. Mentd. Re London Cotton Mills (jo.. Re 

Brander (1876), 25 W. R. 109. 


Sub-sect. 3. — ^Payment out. 

6231. When ordered — Legatee abroad — Joint 
petition by legatee & i^y authorised to receive 
legacy.] — A le^tee bein^ absent in India, the 
exors. paid his legacy mto ct. under Legacy 
Duty Act, 1796 (c. 62). The legatee, by letter, 


or solvency there is no imputation, It is 
nevei^elesa their right to have the 
brought Into ot. — Re Humphrivs. 


PART V. SECT. 4, SUB-SECT. 2. 

repreaenliaHot tn 
dectaroHon of righis <£ 
aistrUuiion .] — Testator directed hl< 
Ipsort a sum of mouey a 
income in payment to hb 
■on A. of a weekly sum for ma^te- 


nanoa until they should bo of opinion 
that it would be prudeut to pay him tho 
principal. The luoome was applied as 
directed the exor. who proved the 
wUl, 6c after his death by uls exors., 
who afterwards paid the principal into 
ot. HeW .* the payment into ot. 
deprived the exors. of the exor. of any 
discretion they had as to payment of 
the principal. — Re Murphy's Trusts, 
[19001 1 I. R. 145.— IR. 

6230 1 . Whether fund in oourt can be 
ifamished.] — A. orator ot deceased 


whose estate is being administered by 
the curator of estates of deceased 
jrsons may not institute prooeedinjss 
by way of attachment against the 
curator, — B axj.haubrn v. Mitchell 
(1898), S3 V. L. R. 629.— AUS. 


PART V. SECT. 4, SUB-SECT. 3. 

g. When ordered — Leoaev for 
mainUnanee of infants.] — A sum of 
money left by testator to his daughter, 
who predeoeased him, was paid into 
ct. by bis exors. The daughter, by 
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Bed, 6. — To appropriate : Sub^aed* 1.] 

administration to intestate’s estate & pmd his 
Innatio sister’s share into ct. ; i^aid to his two 
brothers their shares & took receipts, & retained 
a fourth of the estate, including the mtge., for 
himself. Interest on the mtge. was paid by the 
tenant for life of the equity of redemption to 0. F., 
the administrator till his death in 1863 ; then to 
his widow, extiix. & residuary legatee under his 
will, till 1883, when she died intestate ; & then 
to her administrator & sole next of kin till 1886. 
In an action by the last named person for fore- 
closure of the mtge. all defts. admitted the pay- 
ment of interest, but two of them set up the 
defence of Stat. Limitations, & argued tlmt an 
administrator had no power to appropriate a 
chose in action ; that the mtge. was,^ therefore, 
not properly appropriated by C. F. As did not pass 
under his will ; that after lus death there was no 
legal personal representative of the mtgee., & 
consequently, that the subsequent payn^nts of 
interest were not made to persons entitled te 
receive them: — Held: (1) Stat. Limitations did 
not apply ; (2) an administrator had power to 
appropriate a debt in this way ; (3) the right of 
administrator, who was also one of the next of 
kin, to appropriate part of the estate to his own 
share was a right entirely independent of the agree- 
ment of the next of kin, & this right was not con- 
fined to chattels ; & (4) the payments of interest 
were made to the i^ht persons. — ^Barclay v. 
Owen (1889), 60 L, T. 220. 

Annotations: — As to (IJ Bold. He England, Steward «. 

England (1895), 73 L. T. 237. As to (2)Betd. Re Beverley, 

Watl^ V. Watson, [1901] 1 Ch. 681. As to (3) BsM. Re 

Brooks, Coles v. Davis (1897), 76 L.T. 771 ; He Bythway, 

Oongrh V. Dames (1911), 80 L. J. Ch. 246. 

6259. .] — Be Richardson, Morgan v. 

Richardson, No. 6282, post. 

6260. .] — ^A sole exor. who is also a bene- 
ficiary cannot validly appropriate towards his 
own legacy or share of residue any securities which 
have no market value & at his own price. 

A sole extrix. was entitled to pecuniary legacies 
of £10,000 & £1,000 under the will. By her own 
will she specifically bequeathed those legacies, 
describing them as ** the two several sums of 
£10,000 & £1,000.” During her life she purported 
to appropriate certain shares & debentures towards 
her legacies : — Held : she had made no valid 
appropriation, & therefore her bequest of these 
legacies was not pro tanto adeemed. — Be Bythway, 
Gough v. DA3tES (1911), 80 L. J. Ch. 246; 104 
L. T. 411 ; 65 Sol. Jo. 235. 

6261. Effect of power to postpone conversion.] — 

Testatrix directed her trustees to pay the interest 
or annual rent of £2,000 to A. during her life, & 
after her death to divide that sum among her 
children ; & to pay the interest or annii«.l rent of 
a similar amount to B. in life-rent, with the fee 
to her children. The trustees were empowered by 
the deed to realise, or to continue to ” hold any 
or all of such shares or stocks ” as might belong 
to testatrix at her decease, ” shoifid they consider 
it advisable or expedient to do so without any 
personal responsibility for loss, if any, thereby 
sustained ” ; with power also ” to lend or place 
out on such securities, heritable or moveable, as 
they shall consider advantageous, the foresaid 
legacies of £2,000 & i^,000 respectively, the 
securities to be conceived in favour of my tnutees, 
&; that for the purposes of this trust & no other- 


wise.” Testatrix at her death held £850 stock of 
an unlimited bank. The trustees, at the desire 
of A. & without consulting B., set £200 of this 
steck aside as part of the fund appropriated to 
A. & realised the remainder. They aifterwards, 
on the narrative of the purposes of the trust deed, 
& of the sums invested for the two specific legacies 
of £2,000, that they had paid the residue, 
received their discharge from A. & B. Statements 
& separate accounts of interest on the investments 
allocated to each were sent half yearly to A. & B. 
All the investments stood in the names of testa- 
trix’s trustees. The bank became insolvent, & 
calls were made upon the trustees in respect of 
the £200 stock. They sought to indemnify them- 
selves for payment of the calls out of the whole 
trust estate. B. objected to any portion of her 
legacy being taken : — Held : the trustees liad the 
power to sever &> had severed the two legacies, & 
had placed them in separate investments for 
behoof of the respective Iwnoflciaries, & therefore 
the trustees had no right to relief from the invest- 
ments allotted to B. & her family for liabilities 
incurred on those allotted to A. & her family. — 
Fraser v. Murdoch (1881), 6 App. Gas. 855 ; 
stib nom. Robinson v. Murdoch, 46 L. T. 417 ; 
30 W. R. 162, H. L. 


Annotations : — Gonad. Re Brooks, Coles v. Davis (1897), 76 
L. T. 771. Diatd. Re Craven, Watson v. Craven, [19141 
1 Ch. 358. Refd. Re Hall, Foster v. Metcalfe (1902), 72 
L. J. Ch. 74 ; He Wragg. Wragg v. Palmer, [1919] 2 Ch. 
58. Mentd. Hobbs v. Wayet (1887), 36 Ch. D. 256 ; 
Re Eidd, Kidd v. Kidd (1894), 42 W. H. 571 ; Hardoon 
V. Bolillos, [1901] A. C. 118 ; Matthews v. Hugglos-Brise, 

t lOll] 1 C!h. 194 ; He Richardson, Ex p. St. Thomas’s 
lospital, [1911] 2 K. B. 705 ; He Towndrow, Gratton v. 
MacW [1911] 1 C3i. 662. 


0262. .] — Testator gave specific property 

upon trust to sell & invest the procee^, & set 
apart portions to answer settled legacies, & he 
gave power to the trustees to retain any part of 
his personal estate in the investments in which 
they were at the time of his decease, & the residue 
he bequeathed upon trust for all his children &> 
the issue of such as should be dead, in equal 
shares, the shares of daughters to be settled. Fart 
of the securities held by testator at the time of his 
death consisted of shares in a brewery which had 
been very successful. Some of these the trustees 
appropriated to answer one of the settled legacies, 
& the remainder to the same legatee in part satis- 
faction of her share of residue. On a summons 
asking whether they were justified in so doing : — 
Held: (1) as to the settled legacies, there was 
power to appropriate, having regard to the power 
to retain existing investments, &, to the decision 
in Fraser v. Murdoch^ No. 6261, ante; (2) as to 
the residue, these shares being an authorised in- 
vestment, there was no duty to sell & invest on 
security of the like nature, they, therefore, might 
be appropriated, even, according to Be Bichardson, 
Morgan v. Bichardson^ No. 6282, post^ in advance ; 
all such appropriations must be fairly made, Ac, 
there being no legation of unfairness, the trustees 
had acted within their powers . — Be Brooks, 
Coles v. Davis (1897), 76 L. T. 771. 


Annotations : — As to (1) Folld. Re Cooke’s Settlmt., Tarry v* 
Cooke, [1913] 2 Cn. 661. Dlst^ He Craven, Watson v. 
Craven, [1914] 1 Ch. 358. Befd. He Wragg, Wragg v. 
Palmer, [1919] 2 Ch. 68. As to (2) Bald. Re Beveriy, 
Watson V. Watson, [1901] 1 Ch. 681. 


6263. .] — Be Graven, Watson v. Graven, 

No. 6271, post. 


6264. To what property power extends — ^Re« 
stduary personal estate.] — Stanway v. Styi^ 
(1734), 2 Eq. Gas. Abr. 247 ; 22 E. R. 209. 
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6266. Chose in action.] — Babolay v, 

OWBN, No. 6258, arUe, 

6266. Specific portion of assets.] — ^An 

exor. has i^wer, even though no express authority 
be nven him for that purpose in the will, to agree 
with a legatee to appropriate a specific portion of 
the estate to him. 

^ An exor., who had no special authority for that 
purpose, agreed with one of the residuary legatees 
to appropnate to him a mto. as part of his share, 
& for that purpose handed him the mtge. deed, 
but executed no transfer of the mtge. to him. 
At the time when this was done the sum secured 
by the mtge. was not more than the estimated 
amount of the legatee’s share in the residue ; but 
by reason of the subsequent loss of some of the 
assets the residuary estate was greatly reduced, & 
the other residuary legatees claimed the mtge. 
as part of testator’s assets : — Held : the appro- 

S riation was complete, & the legatee could not be 
eprived of the mtge. — Re Lhpine, Dowsbtt v. 
Culver, [1892] 1 Oh. 210 ; 61 L. J. Ch. 153 ; 06 
L. T. 360, 0. A. 

Annotatiom : — Oopld. Be Niokels, Nickels v. Nickels, [18981 
1 Oh. 630. Rsxd. Be Brooks, Coles v. Davis (1897), 76 
L. T. Ill : Be Beverley, Watson v. Watson, [1901] 1 Ch. 
681 : Be Hall, Foster v. Metcalfe (1902). 72 L. J. Ch. 74 ; 
Be (Jharteils, Charterls «. Biddnlph, [1017] 2 Ch. 379. 

6267. .] — Re Richardson, Morgan 

V. Richardson, No. 6282, post. 

In reference to settled legacies .] — See 

Sub-sect. 3, post, 

6268. Chattels real.] — (1) The principle 

upon which exors. A trustees under a will which 
contains a trust for sale & conversion have power 
to appropriate any specific part of the residuary 
estate towards satisfaction of a legacy or share 
of the residue, is that they have power to sell the 
particular assets to the legatee, & to set off the 
purchase-money against the legacy. The doctrine, 
therefore, is not confined to pure personal estate, 
but extends to chattels real ; semble : to real estate 
which is subject to a trust for sale & conversion. 

(2) Land Transfer Act, 1897 (c. 65), s. 4 (1), applies 
to personal estate as well as to real estate ; but 
it aoes not, where there is a trust for sale & con- 
version, take away the former power of appro- 
priation. — Re Beverly, Watson v, Watson, 
[1901] 1 Ch. 681 ; 70 L. J. Ch. 295 ; 84 L. T. 206 ; 
49W. R. 343; 17 T. L. R. 228 ; 45 Sol. Jo. 259. 

Annotations : — As to (1) Oonid. Be Ck>oke*8 SetUmt., Tarry 
V. Cooke, [1913] 2 Ch. 661 : Be Craven, Watson v. Craven, 
[1914] 1 Ch. 358. As to (2) Oonid. Be HaU, Foster v. 
Met<^e (1002), 72 L. J. Ch. 74. Bald. Be Wragg, Wragg 
V. Palmer, [1919] 2 Cih. 58. 

6260. Real estate subject to trust for sale 

& conversion .] — Re Beverly, Watson v. Watson, 
No. 6268, ante, 

6270. Securities of no certain value .] — Re 

Bythway, Gouoh V, Dames, No. 6260, ante, 

6271. Existing investments not authorised 

under will — Effect of power to postpone conversion.] 

— ^Testator by his will devised & bequeathed his 
residuary real & personal estate to three trustees, 
two of whom were his sons, upon trust to sell & 
convert & to stand possessed of the proceeds upon 
trust for all his oMdren, except his son J., in 
equal shares, dC he directed that all properties & 
investments acquired by him in the names of any 


of his children or advances to or for the benefi.t 
of his children should be treated as absolute gifts 
to such children of the properties, investments, & 
advances which might be taken in their names 
individually or given to or for their benefit, & that 
such childien should not be liable to repay to him 
or his estate the consideration which he had paid 
for the properties or the amounts that might have 
been advanced or invested on such securities or 
otherwise. He further directed that in the 
^vision of his estate his trustees should equalise 
his children’s shares as far as possible by treating 
all gifts to them as having been made in satisfac- 
tion or part satisfaction of their shares. Testator 
then settled the shares of his daughters & declared 
that his trustees might postpone the sale & con- 
version of his real & personal estate for so long as 
they should think fit, the income of the tmcon- 
verted property to go to the persons to whom the 
income produced by the sale & conversion would 
for the time being be payable if the sale & con- 
version had been actually made. The investment 
clause did not authorise the investment in the 
shares of private cos. Testator died in Dec. 
1892, leaving six childron other than J., who took 
no interest m the residue, viz. two sons & four 
daughters. A considerable part of testator’s 
estate consisted of shares in a private co. called 
0. Ltd., the articles of which contained restrictive 
provisions with reference to the transfer of shares. 
There was no market for these shares, & the 
trustees, although they had advertised, had been 
unable to obtain an offer for them. During his 
lifetime testator had made advances to certain 
of his children, & subsequently to his death the 
trustees had made further advances to two of his 
sons. The trustees had, for the px^ose of dividing 
the income, pending the distribution of the estate, 
added to the income of the actual estate interest 
at 4 per cent, per annum on the advances to the 
childmn, A had then divided the total thus ascer- 
tained into six equal shares, & had paid one of 
such shares to each of the children, deducting in 
the case of an advanced child 4 per cent, on the 
amount of the advance to that child : — Held : the 
power to postpone conversion applied to the C. 
shares only so long as the estate was retained by 
the trustees as a whole, & did not extend to 
authorise them to appropriate those shares to the 
settled shares of the daughters when the estate 
was divided. — Re Craven, Watson v. Graven, 
[1914] 1 Oh. 358 ; 83 L. J. Ch. 403 ; 109 L. T. 
846 ; 58 Sol. Jo. 138. 

Annotations : — Conid. Be Wragg, Wragg v. Palmer, [1919] 
2 Cb. 58. Mentd. Re Forster-Brown, Barry v. Forster- 
Brown, [1914] 2 Oh. 584 ; Be Cooke, Randall v, Cooke, 
[1916] 1 (Jb. 480 ; 12e Tc^, Bradshaw v. Turner, [1916] 
1 Cb. 569 ; Re Foster, Hunt v. Foster, [1920] 1 Ch. 391. 

6272. Refusal to appropriate— Jurisdiction of 
court to compel representative to appropriate.] — 
A testator, who was possessed of a large personal 
estate, consisting of various foreign securities, 
with the exception of a small sum of ready money, 
bequeathed to his trustees so much of his personal 
estate & effects as, at the time of his decease, 
i^ould produce the clear annual income of £1,500 : 
& he directed that the same should be selected, 
& appropriated, & set apart as soon as conveniently 
might TO after his decease, by his trustees or 
trustee, in their uncontrolled discretion ; & that 
the trustees or trustee should stand possessed of 
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Sect, 5 . — To a pproprUUe : Sub -aecle. 1, 2, 3 <g? 4.] 

the x>er8onal estate & effects so to be appropriated, 
etc., upon trust to pay the interest, dividends, & 
annual produce thereof, half-yearly, to his wife 
during her life ; after her death, to sir^ into the 
residue ; with a direction, that if the interest or 
dividends should, from any cause, be increased or 
reduced in amount, his wife should have the 
increase, or bear the loss. The residue of his estate 
& effects he gave upon certain trusts for his 
children ; & he gave his trustees or trustee for 
the time being the fullest discretion to leave his 
property invested on foreign securities, but with 
full powers to alter & vary the securities as they 
should tUnk fit. One exor. only proved the will, 
the others being abroad ; he paid testator’s debts, 
& a legacy given by the will, but, in consequence 
of disputes arising between the widow of testator 
& some of the residuary legatees as to the construc- 
tion of the will, he declined to exercise his dis- 
cretion as to appropriating a sufficient amount of 
testator’s estate to meet the annuity of £1,500 
given to the widow, & refused to exercise his dis- 
cretion except under the direction of the Ct. of 
Ch. In consequence of this the annuitant filed 
her bill to have a sufficient amount of the foreign 
securities sold, & the proceeds invested in the 3 
per cents., so as to yield an annuity of £1,500. 
tJpon the construction of the entire will : — Held : 
the exor. & trustee having refused to exercise his 
discretion as to the appropriation of part of the 
estate to meet the annuity of £1,500, the Ot. of 
Oh. could not exercise any discretion in the matter. 
— Prendebgast V. PRENDEaaoAST (1850), 3 H. L. 
Cas. 195 ; 14 Jur. 989 ; 10 B. B. 75, H. L. 

Annotaiiona: — ^Mentd. Thornton v. ElUs (1852), 15 Beav. 
193 : Re Elmore's Trusts (I860), 3 L. T. 359 ; Re MoBlahon, 
Wells V. Tyrer (1911), 55 Sol. Jo. 552 ; Re Marsh, Rhys 
V. Needham (1917), 62 Sol. Jo. 41. 

Duty to appropriate to meet contingent liabilities.] 

— See Part IV., Sect. 3, sub-sects. 1 & 2, ante, 

6273. Proof of appropriation — Necessity for proof 
of title to appropriate.] — ^An extrix., by a deed, 
reciting that she intended to appropriate a port 
of her testator’s assets in payment of a debt due 
from him to her, declared trusts of the fund in- 
tended to be thus appropriated. She died without 
making the appropi^tion, which was made aiter 
her decease by her exors. New trustees of the 
deed, subsequently appointed, executed a declara- 
tion of tlust, contained in the deed appointing 
them, whereby they declared that they would 
hold the fimd upon the trusts. On their inquiring 
before their appointment, for evidence in verifica- 
tion of the recital as to the existence of the debt 
from testator to the extrix., none could be dis- 
covered : — Held : the trustees could not be com- 
pelled to execute these trusts without further 
evidence of settlor’s title to appropriate the fund. 
— ^Nbalb V, Davies (1854), 5 De G. M. & G. 258 ; 

2 Eq. Rep. 530 ; 23 L. J. Ch. 744 ; 2 W. R. 358 ; 
43 E. R. 869, L. JJ. 

AnnoUMon .*—1161114. Gent v. Harrison (1859), 29 L. J. (^i. 

68 . 

6274. Necessity for proof of date of appro- 

priation.] — It is the duty of a person setting up 
an appropriation to prove when the ^propriation 
took place. — ^R ogers v, Rogers (1855), 25 L. T. 
O. 8. 262. L. C. 


I 6275. Costs of appropriation — Liability of re« 
siduary legatee.] — Testator gave his real & personal 
estates to trustees upon trust for sale & conversion, 
to stand possessed of the proceeds upon trust, 
among other things, to set apart & appropriate a 
sum of £10,000 for the benefit of pltfs. ; & made 
one of the trustees his residuary legatee. Pltfs. 
requested the trustees to pc^ the money into ct. 
under 10 & 11 Viet., c. 96. The trustees declined, 
saying that they had invested the money as directed 
by the will, & did not wi^ to relinquish the 
trust. Pltfs. then filed a bill for the payment into 
ct. of the sum of £10,000. The truces by their 
answer said that the suit was unnecessary & 
improper, but admitted at the bar that pltfs. had 
a right to have the legacy brought into ct. ; — 
Held : (1) upon the language of the will, & upon 
established principles of equity, the expenses of 
severing, appropriating, &; securing the legacy 
must be borne by the residuary legatee ; (2) the 
costs of the legatees, who had been forced by the 
conduct of defte. to bring a suit for the recovery 
of their legacy, which might have been paid in by 
the trustees under 10 & 11 Viet., c. 96, must also 
bo borne by the residuary estate. — Handley v, 
Davis (1859), 28 L. J. Ch. 873 ; 32 L. T. O. 8. 
330 ; 5 Jur. N. S. 190. 

6276. Liability of estate.] — A testatrix 

leaving an ample estate in personalty, but £26,000 
of it l^ing out on mtge. &, not capable of realisa- 
tion for six months, the exors. paid some of the 
legacies, A invested the trust gifts under the will, 
& paid the debts within three months, leaving 
the £26,000 on mtge. to answer six legacies, two 
of those legatees being residuary legatees. One 
of the residuary legatees declined to consent to the 
payment to the unpaid pecuniary legatees of the 
interest due on the mtge. from the time of the 
payment of the other legacies imtil the mtge.- 
money was received ; & the exors. petitioned under 
Law of Property Amendment Act, 1859 (c. 35), for 
the advice of the ct. as to whether they should 
pay such interest, stating that they had intended 
to appropriate, & had in law appropriated the 
£26,000 : — Held : petitioners ought to pay such 
interest to the six legatees ; costs to be out of the 
estate. — Re Murray’s Trust (1868), 18 L. T. 747 


Sub-sect. 2. — Contingent Legacies. 

6277. Where Interest payable — Amount of in- 
terest payable.] — Legacy to a female infant, to be 
paid at twenty-one, or marriage, with interest at 
4 per cent., but if she die before, to sink into 
the residue, ordered to be paid into the Bank, in 
order to secure the legacy ; &, if greater interest 
made, that it should be for the benefit of the child. 
—Green r. Pigot (1781), 1 Bro. C. C. 103; 2 
Dick. 585 ; 28 B. R. 1013, L. C. 

Anwtattona : — ^FoUd. Oarey v. Askew (1786), 2 Bro. 0. O. 

68. IMstd. Re Hall, Foster v, Metcalfe, [1903] 2 Oh. 226. 

BiM. Gawler v, StMiderwlok (1788), 2 Cox, Eq. Oas. 16 ; 

Hutcheson v. Hammond (1790), 3 Bro. C. O. 128 o: 

Crlckett v. Dolby (1795), 3 Ves. 10 ; Sitwell v, Berntud 

(1801), 6 Ves. 520. 

6278. .] — Legacy left to A. on marrv- 

ing with consent, & till marriage interest to be paid 
at 3 per cent, ^e extrix. lays it out in the funds, 


PART V. SECT. 6, SUB-SECT. 2. 

1. No direction by testator to ap- 
propriaie,] — Tentamentary trustees, 
directed to pay a legacy of £5,000 at a 


postponed date, invested that sum In 
trust-investments Sc appropriated them 
to the l^^y. The trust-deed con- 
tained no direction to appropriate 
investnienta to particular legacies : — 


Held : the trustees were not entitled 
to apprtmriate investments to the 
legacy. — 0 >lviixr’s TausTEXS e. Ool- 
VILLB, [1914] S. O. 255.— S(30T. 
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& conveys to trustees in trust to pay the legacy, 
with 3 per cent, interest & to pay the surplus 
interest to her. This is not a good appropriation , 
& the stock having sunk in value, the extrix.’s 
estate shall make it good. — (’ooper v. Douglas 
(1787), 2 Bro. C, C. 231 ; 29 E. K. 120, 1.. O. 

6279. Where no interest payable — Whether 
security must be given.] — Where contingent legacy 
in sterling money is given, the ct. does not secure it 
by appropriating what may be deemed a sutlicient 
amount of stock to pay it when it becomes due : 
but it will direct security for the payment of tlie 
legacy, if the contingency should happen, to be 
given by the person who, till the contingency 
does happen, is entitled to the fund. — Webber v. 
Webber (1823), 1 Sim. & St. 311 ; 1 L. J. O. S. Ch. 
219 ; 57 E. R. 120. 

Annotatiovs : — ^Folld. Re Parry, Scott v. Leak (1889), 42 
Ch. 1). 570. Refd. King v. Malcott (1852). 9 Harts, 092 ; 
Rc Hall, Foster Metcalfe, [1903] 2 Ch. 226. 

6280. Necessity for consent of legatee to 

appropriation.] — In the case of a contingent legacy 
of a sum of money, given without interest in the 
meantime until the happening of the contingency, 
an exof. cannot make an appropriation of authorised 
securities to meet it if he thinks lit, & without 
the consent of the legatee, & then require any loss 
arising from a depreciation in the investment 
which he has thus appropriated to be borne by 
the legatee, the question always being in such a 
ciisc whether the investment became the property 
of tile legatee or remained part of test/ator’s estate. 
— Re Hall, Foster v. Metcalfe, 11903] 2 Cli. 
226 ; 72 L. J. Ch. 554 ; 88 L. T. 619 ; 51 W. R. 
529 ; 47 Sol. Jo. 514, 0. A. 

Annotations: — ^Apld. Re Kirkley, Halligey v. Klrkley 
(1918), 87 L. J. Ch. 247. Ezpld. He SalumuiiB, Public 
TrusUsc V. Wortloy, [1920] 1 Ch. 290. Re!d. Re Sulamaii, 
Do Pass V. Sonneuthol, [1907] 2 Ch. 46. 

Effect of appropriation.] — See Sub-sect. 4, post. 


Sub-sect. 3. — Setttlpjd Legacies. 

6281. Power to appropriate specific assets.] — 

The securities appropriated in satisfaction of a 
legacy in which infants are interested must be of 
a permanent character. Testator directed Ids 
trustees & exors. to invest a sum of £15,000 upon 
such securities as they might in their absolute 
discretion think fit, & to stand possessed thereof 
in trust for his widow during her life, with 
remainder to his children, some of whom were 
infants. The trustees, by arrangement with the 
tenant for life, set apart for the purpose of answer- 
ing the legacy certain securities, some of which 
were preference stocks, which appeared to be 
liable to bo paid off. The tenant for life being 
dead : — Held : the appropriation was not binding 
upon the children, & the full sum of £15,000 must 
now be invested. — Stewart v. Sanderson (1870), 
Li. R, 10 Eq. 26 ; 39 L. J. Ch. 337 ; 22 L. T. 10 ; 18 
W^. R. 278. 

6282. To one share — Without making 

corresponding appropriation to other shares.] — 

Exors. may appropriate specific assets to a trust 
share of residue or transfer them to the legatee of 
a share in advance of final division. 

Exors. entitled to two-fifths of a residue, the 
other three-fifths being settled, before final division 
transferred securities, since risen in value, at the 
market price, to one of themselves as part of his 

J. — ^VOL. XXIV, 


fifth share ; — Held : though no corresponding 
appropriation in respect of rtie settled shares, the 
transaction was valid against beneficiaries. — 
Be Richardson, Morgan v. Richardson, [1896] 
1 Ch. 512 ; 65 L. J. Ch. 512 ; 74 L. T. 12 ; 44 
W. R. 279 ; 40 Sol. Jo. 225. 

Annotations : — Consd. Re Nlckcln, Nickels v. Nickels, [18981 
1 Cb. 630. Retd. Re Brooks, Coles v. Davis (1897), 76 L. T. 
771 ; Re Beverley, Watson v. Watson, [19011 1 Cb, 681, 

6283. .] — Where a residuary 

trust fund is settled by will upon trust for several 
Iversons & tlieir families, the trustees liave power 
virtute officii to appropriate specific investments 
to any of the settled shares before the period of 
final division witliout making any corresponding 
ajjpropriation to tlie other shares. A testator 
gave the proceeds of his residuary estate upon 
trust as to one undivided sixth to pay the income 
to his eldest son for life, & after his death to pay 
the capital to his children, & as to the remaining 
five-sixths upon similar trusts for testator’s four 
other sons & his daughter & their children, & he 
empowered his trustees to pay over a portion of the 
capital of the settled shares to any of his six 
children absolutely, notwithstanding the previous 
trusts. In 1881, the then trustees paid to each 
of the five sons one-half of his share, & to the 
daughter one-sixth of her share absolutely ; & 
they also set aside for the daughter & her children 
a suni of stock sufficient at its then value to make 
up with the sum advanced to lier one-lialf of her 
share. The income of the stock was paid to the 
daughter till her death in 1896 : — Held : there was 
a valid appropriation of the stock to the daughter’s 
share, &> the distribution to her cliildren ought to 
proceed on that footing . — Re Nickels, Nickels 
v. Nickels, [1898] 1 Ch. 630 ; 67 L. J. Ch. 406 ; 
78 L. T. 379 ; 46 W. R. 422 ; 42 Sol. Jo. 411. 

' Annotations : — ^Refd. Re Beverley, Watson r. Watson, [1901 1 
1 Ch. 681 ; Rc Kudduck, Newbciry r. Mansfield (1910), 
102 L. T. 89. 

6284. .] — iTc Waters, Preston v. Waters, 

[1889] W. N. 39. 

Annotations : — Refd. Re Beverley, Watson r. Watson, [19011 
1 Ch. 681 ; Re Hall, Foster r. MetealTo (1902), 72 L. J. Ch. 
74. 

6285. Power to postpone conversion.] — Rr 

Brooks, Coles r. Davis, No. 0262, ante. 

Effect of appropriation.] — See Sub -sect. 4, post. 


Sub-sect. 4. — Effect op Appropriation. 

6286. Investments remaining in trustees’ names 
— Whether set apart.] — Fraser v. Murdoch, No. 
6261, ante. 

6287. Subsequent profit or loss — Direction for 
sale of stock without attention to rise or fall.] — 

Direction for sale or transfer of stock without 
attention to the rise or fall ; the party must t-ake 
it, as it happens at the time of appropriation. — 
Ex p. Pye, Ex p. Dubost (1811), 18 Ves. 140 ; 34 
E. R. 271, L. C. 

Annotations : — ^Mentd. Cotteen v. Missing (1815), 1 Madd. 
176 , Wethorby v. Dixon (1815), Coop. (i. 279 ; Hooper 
V, Goodwin (1818), 1 Swan. 485 ; Col^^ v. Fraser (1829), 
2 Hag. £co. 266 ; Platt v. Platt (1830), 3 Sim. 603 ; 
Wharton v. Durham (1834), 3 My. k K. 472 ; Edwards 
V. Jones (1836), 1 My. k Cr. 226 ; Powys v, Mansfield 
(1837), 3 My. Sc Cr. 369 ; Pym v. Lockyer U841), 5 My. & 
Or. 20 ; Hughes v. Stubbs (1842), 1 Haro, 476 ; M*Fadden 
V. Jonkyns (1842), 1 Haro, 458 ; Meek r. Kettlewell (1842), 
1 Hare, 464 ; Walker v. Jeffreys (1842), 1 Hare, 341 ; 
Suisse V. Lowther (1843), 2 Haro, 424 ; Kirk v. Eddowes 

P 
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Sect» 6. — To appropriate: Suh^seci. 4. Sect, 0: 
Snh-seci. 1.1 

(1844). 3 Haro, 609 ; Griffith v. Ricketts, Griffith v, 
Luncll (1849), 7 Hare, 299 ; Kekowich v. Manning (1851), 
1 Do G. M. & G. 176 ; Price r. Price (1851). 14 Bear. 698 ; 
Dipplo V. Cories (1853), 11 Hare, 183 ; Woalo v. Ollivo 
(1853), 17 Beav. 252; Donaldson v. Donaldson (1854), 
Kay, 711 ; Tierney v. Wood (1854). 19 Beav. 330 ; Alrcy 
V. Hall (1856), 3 Sm. & G. 315; Parnell r. Kingston (1856), 
8 Sm. & Q. 337 ; Forbes v. Forbes (1857h 3 Jur. N. S. 
1206 ; Vandenberg v. PaLoier (1868), 4 K. &: J. 204 : 
Thomas v. Thomas (1859), 8 W. R. 71 ; Milroy v. Lord 
(1802), 4 De G. F. & J. 264 ; Peokham v. Taylor (1862), 
31 Beav. 250 ; Forrest f. Forrest (1805), 34 L. J. Ch. 428 ; 
Grant r. Grant (1865), 34 Beav. 623 ; Roberts e. Roberts 
(1865), 13 L. T. 492 ; Tucker e. Burrow (1865), 2 Hera. & 
M. 515 ; Chichester r. Coventry (1867), L. R. 2 H. L. 71; 
Penfold V. Mould (1867), L. R. 4 Eq. 662 ; Richardson v. 
Richardson (1867), L. R. 3 Kq. 686 ; Warriner v. Rogers 
(1873), L. R. 16 Kq. 340 ; Bcnnct v. Bonnet (1879), 10 
Ch. D. 474 ; Harding r. Harding (1886), 17 Q. B. D. 442 ; 
Montagu r. Sandwich (1886), 32 Ch. D. 525 ; Re Hamlot, 
Stephen r. Cunningham (1888), 38 Ch. D. 183 ; Re 
Lacon, Lacon v. Lacon, [1891] 2 Ch. 482 ; Re Ashton, 
Ingrain v. PapiUon, [1897] 2 Ch. 574 ; Re Jaquos, Hodgson 
V, Braisley, [1903] 1 Ch. 2G7 ; Re Roby, How’lett v. 
Newington, [1908] 1 Ch. 71 ; Carter tJ. Himgcrford (1916). 
115 L. T. 857 ; JRc Dawson, Swainson v. Dawson, [1919] 
1 Ch. 102. 


6288. Deferred legacy — Bond fide set apart.] 

— Re Waters, Preston v. Waters, [1889] W. N. 
80. 

Aniwtations .— Refd. Re Beverley, Watson v. Watson, [1901] 
1 Ch. 681 ; Re HaU, Foster v. Metcalfe (1902), 72 L. J. Ch. 
74. 


6289. .] — Trustees arc not in- 

surers, & if tliey liave & retain in their hands 
assets which, fairly valued, are sufficient to meet 
legacies which arc not payable, but have to be 
held in trust, they are justified in paying other 
legacies pari passu with them, but payable at 
once ; & trustees making sucli payments are not 
personally responsible t-o the unpaid legatees if 
the assets retained for them should in the result 
prove insulficient to pay tliem in full . — Re Hurst, 
Addison v. Topp (1892), 67 L. T. 9(5 ; 8 T. I^. 11. 
628, C. A. 


6290. Contingent legacy.] — Cooper v. 

Douglas, No. 0278, ante. 

6291. .] — Rock v. Hardman (1819), 

4 Madd. 263 ; 60 IC. R. 099. 

6292. Appropriation without consent.] 

— Re Haix, Foster v. Metcalfe, No. 0280, ante, 

6293. Settled legacy.] — A testator be- 

queathed an annuity to his wife for life, & his 
residuary estate to his children. The exors. set 
apart a fund to answer the annuity. Some of the 
children settled their shares in this fund, by specific 
description, <& they afterwards incumbered the 
shares in the other residuary estate. By the re- 
duction of the interest of the fund set apart, the 
capital of it was resorted to for payment of the 
annuity : — Held : the persons claiming under the 
settlements were not entitled, as against the 
incumbrancers of the residue, to have the annuity 
fund made good out of the residuary estate. — 
Wedderburn V, Wedderburn (1858), 25 Beav. 
113 ; 53 E. R. 579. 

6294. .] — Testator gave the yearly 

sum of £2,000 sterling, to his wife for her life, &, 
after her decease, to his trustees, upon the same 
trusts as after declared concerning the yearly sum 


of £3,000. He [then gave to his trustees the 
yearly sum of £3,000 sterling to issue out of a 
sufficient sum of stock in the 6 per cents., to be 
invested in the names of his tnisf^es for that pur- 
pose, in trust for his daughter for life, & after her 
decease, for her children. The trustees invested 
£100,000 5 per cents., to answer the two yearly 
sums. The stock was afterwards converted into 
4 per cents., whereby the dividends became 
insufficient to pay the yearly sums ; — Held : the 
legatees were not entitled to have tlio deficiency 
supplied out of testator’s residuary estate. — 
Kendall v, Russell (1830), 3 Sim. 424 ; 8 
L. .T. O. S. Ch. 108 ; 67 E. R. 1057. 

6295. .] — Testator gave his estate to 

his wife & two other trustees, upon ti*ust convert 
& invest the same, & to allow his wife to receive 
£100 a year during her life ; & he gave the residue 
to his children, after deducting so much thereof as 
would be sufficient to produce the clear yearly 
interest of £100, without any deduction, in ord(‘r 
to satisfy the said annuity, wliich money he 
directed his trustees to appropriate & set apart. 
The trustees appropriated £2,600, £4 per cent, 
annuities, to this annuity, & divided the residue 
between the children. By the reduction of the 
dividends the income became less tlian £100 a 
year ; — Held : the representative of the widow 
could have the deficiency raised out of the corpus 
as against the children, but not as against incum- 
brancers without notice on their shares, where the 
widow had been cognisant of the incumbrance. — 
Upton v, Vanner (1801), 1 Dit^w. <fc Sm. 694 ; 5 
L. T. 480 ; 8 Jur. N. S. 405 ; 10 W. R. 99 ; 62 
E. R. 505. 

6296. Appropriation without consent.] 

—A testator by his will, gave £2,300 bank annuities 
to trustees upon trust to pay so much of his debts 
as his ready money should be insufficient to satisfy, 
&: to hold the residue upon trust to pay the 
dividends to his wife during her life, & after her 
death to sell the fund, & also liis household 
furniture, & out of the iiroceeds, & all other his 
personal estate, to pay seven legacies amounting to 
£1,075 & to pay the residue to W. absolutely. 
Testator died in 1882, & his estate was 

administered, & the wliole of the sum of £2,300 
bank annuities, no part being required for payment 
of debts, was transferi-ed into the names of tlie 
trustees. Both trustees died, & the administrators 
of tlic survivor got possession of the fund & mis- 
appropriated the greater part of it, so that only 
£716 was forthcoming. I’he widow died in 
1862 ; — Held : there having been no consent of 
the legatees to the special appropriation of the 
fund, the ordinary rule, that the residuary legatee 
could take nothing till all the pecuniary legatees 
had been paid, must prevail. — Baker v. Farmer 
(1868), 3 Ch. App. 637 ; 37 L. J. Ch. 820 ; 16 
W. R. 923, L. JJ. 

6297. .] — Stewart v, Sanderson, 

No. 6281, anfe. 

6298. Appropriation lor settled legacy 

only.] — ^A testator who died in 1863 gave ce^in 
life annuities including one of £8 to the mother of 
pltf., & after her death he bequeatlied a legacy 
of £200 to her children equally. The interest of 


PART V. SECT. 5, SUB-SECT. 4. 
6290 i. Subsequent profit or loss — 
Continoent legacy •] — Testatrix be- 

queathed a sum of £300 to her exors. 
lu trust to jmy the luterest to her 


*iophew for life. A particular fund, 
which had been sot apart during the 
life of the tenant for life to answer the 
bequest, having; rison In value ; — Held : 
there had been such an appropriation 


of that fund In payment of the legracy, 
as to entitle the party to whom the 
legacy was now prwable to the benefit 
of the increase . — kimbtcbucy v . Tew 
(1843), 4 Dr. & War. 139.~IR. 
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his residuary estate was given to testator’s daughter 
for life, & then the capital to her children. In an 
action to administer testator’s estate, it was 
ordered in 1873 that a sum of £260 13«. 4d. Con- 
sols should be carried to a separate account to 
answer the annuity of £8. By subsequent orders 
made in 1886, & 1004, of which no notice was given 
to the annuitant or her children, various sums 
were directed to be paid out to the residuary 
legatees. On the death of pltf.’s mother in 1917 
the sum of Consols proved insuiricient to satisfy 
in full the legacy of £200 to her children. In an 
action by pltf., as one of the children entitled to a 
share of this legacy, against the representatives 
of one of the residuary legatees to make good the 
deficiency : — Held : the fund having been set aside 
to secure the annuity only pltf. was entitled to 
follow the assets in the hands of the residuaiy 
legatees & to recover the deficiency in her legacy, 
tis she could not be held bound by proceedings to 
whicli she was not a party . — Jie IIivers, 1’ullhn 
V. Kivers, [1920] 1 Ch. 820 ; 88 L. J. Ch. 462 ; 
121 L. T. 67 ; 08 Sol. Jo. 534. 

6299. Calls on shares — Investments set apart but 
not transferred — Whether whole estate liable.]-- 

Fraser v. Murdoch, No. 0261 , ewie. 

6300. By residuary legatee & executor — To 
residue — Leaseholds.] — Election by residuary 
legatee & exor. to take part of leaseholds as part 
of residue is election to take whole. — H inbon v. 
BuuroN (1620), 2 Roll. Hep. 158 ; 81 E. H. 728. 

6301. Bankruptcy of executor — Liability of 
legatees to contribute.] — One of several exors., 
whilst testator’s fissets were sufTicient for payment 
of his debts &; the several legacies given by liis will, 
which were a charge on his real estate, appro- 
priated two sums in favour of two legacies, & 
afteiwards, becoming bkpt., was found a defaulter 
to testator’s estate in a considerable sum of money 
in resi)ect of assets wasted by him. A bill was 
afterwards filed by one of the residuary legatees 


against tho several other parties interested in 
testator’s estate & effects, seeking the adminis* 
tration thereof, but containing no prayer for a 
direction that the legatees who had received theii 
legacies in full should proportionally abate the 
same. The master, on reference to him, had, by 
his report, which had been duly confirmed, found 
that the two legacies in question had been appro- 
priated by the exor. ; — Held : the two legatees 
whoso legacies had been appropriated, could not 
be ordered to contribute in respect of the deficiency 
of testator’s estate to answer the demands upon 
it. — Knight v. Knight (1846), 15 L. J. Ch. 368. 

Abatement of legacies.] — See Pai*t IV., Sect. 5, 
sub-sect. 6, ante. 

6302. Intention to appropriate — Actual appro- 
priation delayed — Right to accruing Interest.] — Re 

Murray’s Trust, No. 6276, ante. 


SEC'r. 0.— REMUNERATION. 

Sub-sect. 1. — In CIeneral. 

6303. General rule — No right to allowance for 
time & trouble.] — An exor. is to have no allowance 
for his care & trouble, but if goods are consigned 
to a factor in the lifetime of his principal, though 
they come to his hands after liis death, Sa he is 
made his exor., he shall be allowed commission 
money. — Scatteroood v. Harrison (1729), Mos. 
128 ; 25 E. K. 810, L,. C. 

A nnotation : — ^Refd. Moore v. Frowd (18:i7), 3 My. & Cr. 43* 

6304. .] — The ct. never allows an exor. 

or tiustce for his time & trouble, especially where 
there is an express legacy for his pains, etc., neither 
mil it alter the case, that the exor. renounces, & 
yet is assisting to the exorship. ; nor even though 
it appears, that the exor. has deserved more, & 
benefited the trust, to Uie prejudice of his own 


PART V. SECT. 6, SUB-SECT. 1. 

m. Oeneral rule — When executor 
charged with wilful defaults — A coin- 
iniKsion Hhould not in goueral bo 
allowed to an exor. or a truHtee in 
respect of sums winch he did not 
receive, but Is chartred with on the 
BTuund of wilful default. — Bat.d v. 
Thamtoon (1870), 17 Or. 151.— CAN. 

n. For work done — Carrying on 
testator' H business .] — Where exors. have 
carried on testator’s business, without 
any express authority la tho will to do 
so, tho ct. will not disallow them com- 
mission, unless there is an entire 
absence of, at all ovonts, apparent 
authority to carry on the business. — 
Re M'lLLnKK’s Will (1886), 12 V. L. 11. 
298.— AUS. 


Extent of commis- 
sion.] — Exors. wore authorised by the 
will to carry on testator’s business. 
Tho exors. roooived money from sales ; 
— Held : entitled to oonunisslon only 
on the not proceeds of tho business. 
— Re Mathkson’s Will (1887), 13 
V. L. R. .587.— AUS. 

p. .1 — Re White’s 

WiTJ, (1908), 8 S. R. N. S. W. 682.— 

AUS. 

Q. .] — Re Kiluooat, 

[1914] S. A. L. R. 141.— AUS. 

/n the Will 

of Shakland (1890), 17 N. Z. L. R. 
729.— N.Z. 

1901), 20 N. Z. L. R. 633.-41.2. 


t. Without anthorttu,] 

— An exor. or administrator who 
carries on the business of deceased 
without authority will not be allowed 
ciinimlsston . — lie Solomon (1903), 4 
S. R. N. .S. W. 242 ; 20 N. S. W. W. N. 
255.— AUS. 


a. Same executors in 

different estates —Remuneration granted 
by wUl .] — Testator gave to each of his 
exors. a sura of £.'10 clear of duty, as 
remuneration to bo accepted in lieu 
of or in satisfaction of any claim for 
commission oc remuneration. Another 
testator gave a similar sum to each of 
his oxors. who shoiild prove his will. 
The trustees, who were tho same in 
both estates, carried on the business for 
somo years : — Held : that In both oases 
the ct. could allow commission . — Re 
Dolbkl&Dolbkl(1911),30N. Z. L. R. 
478.— N.Z. 


b. After period provided fo\ 

in will.]— Test/utor by his will providec 
that each of his trustees should b< 
entitled t-o a sum of £200 p.a. “ fo: 
his trouble therein imtU my younges 
child. If a son, shall attain 21, or if i 
daughter shall attain that ago or di( 
under that age or marry ” ; — Held : th( 
ot. oould Sc should give such commisaioi 
08 might bo lust In respect of the worl 
done after the period provided for ii 
the will. — Winter Ibvinq v. Winter 
[1907] V. L. R. 546.— AUS. 


P^erformed by him gratnitcusly. — 
Chisholm v. Barnard (1864), 10 Gr. 
470.— CAN. 

d. .] — McMillan v. McMillan 

(1874), 21 Gr. 369.— CAN. 

e. Whether court will ap- 

portion commission amongst several 
executors — A ccording to toork performed. ] 
— Three extricos. were appolntt^ under 
tho will. The chief burden of the 
management of the estate fell upon the 
third extrix., who asked the ct. to 
apportion the cumniissiou amongst tho 
extricos. proportlonably to the amount 
of work performed by each : — Held : 
the commission could only be allowod 
to the extrices, as a body Sc the ct. 
oould not Interefere with its distribu- 
tion. — Re Adams (1905), 24 N. Z. L. R. 
892.— N.Z. 


f. .] — Rc Edmond- 

80N (1907), 26 N. Z. L. R. 1404.— 

N.Z. 

•- As atidiotieer.] — An exor. 
who acts as auctioneer In selling 
estate assets is not entitled to pay 
himself auctioneer’s couimisHion ont of 
tho estate in addition to the ordluai'y 
exor.’s oommissiun, nor is he entitled 
to retain for his own benefit oommisslou 
which Is payable by purchasers of 
estate assets. — Horn’s Executor v. 
The Master, [1919] C. P. D. 48. — 
S. AF. 


0. Oratuiiously, by agent of 

executor .] — In no case will an exor. bo 
entitled to ailowance for sorvioes 
performed by an agent, which were so 


h. Whether commission allowed — On 
property realised out of iurtadicfion.J 
— The ot. will not allow commission to 
an exor. on property realised out of the 
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Executors and Administrators. 


Sect. C. — Rcmuneraiion : Suh-secU 1.] 

affairs. — Robinson v. Pett (1734), 3 P. Wins. 
249 ; 2 Eq. Cas. Abr. 454 ; 24 E. R. 1049 ; svh 
nom. Robinson v. I^oukin, 2 Ram. K. R. 435, 

L. C. 

Annotailons : — Apld. Now v. Jonos (183.3), 1 Mac. & G. 
668, n. ; Moore r. Frowd (1837), 3 My. & Or. 45. Consd. 
Re Barber, Burfireas e. Vinicoino (1886), 34 Ch. I). 77. 
Reid* Creawlck r. Woodhoad (1842), 4 Man. & G. 811 ; 
Harrison v. Harrison (184G), 1 Rob. Fool. 4(16. 

6305. .] — Exor. & trustee cannot 

claim compensation for personal trouble^ & loss 
of time in the perfoimance of trusts under a will, 
but should have made a special case for compensa- 
tion before he entered on the performance of the 
trusts. - -Brocksopp v. Barnes (1820), 5 Madd. 
90 ; 50 E. R. 829. 

6806. .] — Held : a solr. who accepts a 

trust under a will or settlement is not entitled to 
charge for work &; labour done by him as a solr. in 
executing the trust. — New y. Jones (1833), 1 
Mac. & G. 008, n. ; 1 H. tte Tw. 032, n. ; 41 E. R. 
1429. 

Annotations: — Consd. Moore v. Frowd (1837), 3 My. & Cr 
45 ; Bainbriggre v. Blair (1845), 8 Boav. 588 ; Cradock v. 
Piper (1850), 1 Mac. & O. 664 ; Broughton v. Broughton 
(1855), 5 Do G. M. & Q. 160. Reid. Burge v. Bruttou 
(1843), 7 Jur. 088 ; York v. Brown (1844), 1 Coll. 260. 

6307. .] — If the duty of a trustee in 

this country is ever so laborious no commission 
is allowed to him for what he does (per Guu.). — 
Denton v. Davy (1830), 1 Moo. P. C. (\ 15 ; 12 
E. R. 710. 

Annotation: — ^Refd. Campbell v. Campbell (1842), 13 Sim. 
168. 


0308. .] — An exor.’s expenses m 

keeping up an establishment not disallowed 
simpliciierf but f here being a question whether 
travelling expenses were thereby economised, an 
inquiry dirceted with libei’t-y to the exor. to bring 
forward afterwards such claims as ho might have 
to be recouped his expenses, notwithstanding 
the further consideration of the cause was the 
proper time for so doing. 

An exor. will not have a salary given lum in 
the absence of some contract to that effect between 
him & testator. — Browne v. Ooixins (1872), 21 
VV. R. 222. 


6309. Unless allowed by court In 

special circumstances.] — Marshall v. Holloway 
(1820), 2 Swan. 432 ; 36 E. R. 081, L. 0. 


A nnoiations : — ^Apprvd. Morlsou v. Morlspu ,(1838), 4 My. 
& Cr. 215. Consd. Bainbriggo v. hlalr (1845), 8 Beav. 
588. Mentd. Ibbctsou v. Ibbotsou (1810), 10 Sim. 495 ; 
Ferrond v. WIIhou (1845). 4 Hart*. 344; Browne r. 
Stoughton (1846), 14 Sim. 369; Dungannon Smith 
(1846), 12 Cl. & Fin. 546 ; Turvin v. Newcome (185(i), 
3 K. & J. 16 ; Christie v. Gosling (1866), L. K. B* 

279 ; Holloway V. Webber, Holloway v. Holloway (1868), 
Jj. H. 6 Eq. 523 ; Martelli r. HoUoway (1872), L. R. 5 
H. L. 532 ; Towart v. Lawson (1874), L. R. kq , ! 
Re Stamford & Warringt-on, Payne v. Givy, (191 IJ 1 Ch. 
255 : Ite Lewis, Busk r. Lowes, [1918] 2 Cb. 308. 


6310. .]— The appointment of 

a deft, who is an exor. & trustee to be a consignee*, 
with the usual profits, is a inatt'tu' for the discretion 
of the ct. — Morison v. Mouison (1838), 4 My. 
&> Cr. 215 ; 41 E. R. 85 ; sub nom. Morriscjn v. 
Morrison, 3 Jur. 528, 1^. C. 

Annotation: — Mentd. Morison v. Mortson (1847), 17 L. J. 
Ch. 65. 


Jurisdiction . — Re Brown ’s Will (1 8 7 5 ), 
IV. L. R. 41.— A US. 

k. .] — Where testator 

died possessed of property in this & in 
other colonies the order for conumssion 
to his exors. will be limited to the 
property \\ltbin this colony. — lie 
.Sarcood’s Estatk (1878), i V. L, R. 
43.— AUS. 

l. Orani to trustee company 

jointly tnih individwds.] — Testator 
appointed the Perpetual Trustee Co. 
exor. & trustee in conjunction with two 
other persons. 

In addition to a New South W’^ales 
estate, testator was possessed of 
property in Victoria & Queensland : — 
held : the co. was entitled to com- 
mission upon smns remitted to Now 
South Wales in respect of assets 
collected Ifc realised In Queensland. - 
In the Will of Tyson (1909), 9 S. R. 
N. S. W. 287.— AUS. 

m. When executors given 

legacy by testator .] — Commission will be 
given to exors., although testator has 
given them each a legacy, as an acknow- 
ledgment for the trouble of executing 
the trusts of his will. — lie Kay’s Will 
(1876), 2 V. L. R. 94.— AUS. 

n. .] — The giving of a 

legacy to exors. on condition of their 
acting is not Intimation of an intention 
on the part of testator to exclude 
commission. — RcMillin’s Will (1876), 
2 V, L. R. 86.— AUS. 

o. .] — Testator bequeathed 

to each of his exors. £1,000 " as 
compensation for his trouble In exe- 
cuting my will *’ : — Held : this was 
not a case in which the exors. were 
entitled to commission. — Re Blake 
(1878), 1 N. S. W'. S. C. R. N. S. 253.— 
AUS. 

-. ) — Re Fullerton 's 
Wnx (1885), 6 N. S. W. L. R. (P.) 15 ; 
1 N. S. W. W. N. 140.— AUS. 

-.] — Re Stertjc, [1915] 


S. R. N. S. W. 247 ; 32 N. S. W. W. N. 
66.— AUS. 

r. .] — Where a legacy Is 

given to exors. as compensation, they 
are at liberty to claim a further sum 
under the statute if it is not snillcient. — 
Demhon Denison (1870), 17 Gr. 
306.— CAN. 

8. .] — Hellem r. Severs 

(1876), 24 Cr. 320.— CAN. 

t. .] — EJxors. were 

allowed the amount of their com- 
mission ; but refused the legacies 
given by the will, which were expressed 
to be In remuiicratlou for their trouble. 
— Kennedy e. Pingle (1879), 27 Gr. 
305.— CAN. 

a. .] — MoClknaohan r. 

Perkins (1902), 23 C. L. T. 84 ; 6 
O. L. R. 129 : 1 Q. W. R. 191, 752.— 
CAN. 

b. .] — The ct. will allow 

an exor. commission even w'here a 
legacy Is given him by testator for 
Ids trouble, unless the intention of 
testator to deprive him of commission 
can be gathered from the will. — He 
Proctor (1884), 3 N. Z. L. R. 126 
(S. C.).— N.Z. 


under Administration Act, 1872, h. 25, 
for his pains & trouble, the ct. will 
narrow the allowance, if it Is shown 
that a deceased exor. bus taken part 
in the labour, fur W'hich compeusatlou 
is sought. — He Brown’s Will (1875), 
1 V. L. U. 41.— AUS. 

g. After appointment of 

trustee company.] — Where, upon the 
death of one of two exors., probate 
Is granted to a trustee co. the other 
exor. may be entitled to coiiimisslon, 
both for the period up to the death of 
his co-exor. & for the period subsequent 
thereto. — He Fleming (1900), 26 

V. L. R. 569.— AUS. 

h. To executor appointed to 

succeed renouncing executor.] — Where 
testator appointed three exors., one 
of whom renounced & another was 
appointed, the ct. granted commission 
only to the original exors. — He Sak- 
GOOD’s Estate (1878), 4 V. L. R. 43. — 
AUS. 

aa. Where commission fixed 

by unit .] — W’here the will fixes a com- 
mission to be paid to executors, the ct. 
will not make an order for the allow- 
ance of commission. — He St an way ’a 
Will (1883), 9 V. L. R. 36.— AUS. 


.] — Re Crum&ier’s bb. .] — Re Hutchings* 

Will (1897), 16 N. Z. L. R. 176.— Will (1889), 15 V. L. R. 419.— AUS. 

• 00. .) — Winter Irving 

Chavannes V. Winter, [1907] V. L. R. 640. — 
(1898), 16 N. Z. L. R. 639.— N.Z. AUS. 


. •• Onus of proving 

inadequacy on ea^cufora.}— Where a 
testator has left to his exors. a legacy 
which he might reasonably consider 
a fair allowance for their services, In 
an application for further remunera- 
tion, the onus Is on the exors. of show- 
ing clearly that the remuneration 
allowed is inadequate. — Re McLean 
(1911), 31 N. Z. L. It. 139.— N.Z. 


dd. .1 — Re Langlands 

(1901), 21 N, Z. L. R. 100.— N.Z. 

ee. To administrator retaining 

debt due to him.] — Sernble : where a 
creditor obtains administration of his 
debtor’s estate, & seeks to retain bis 
debt thereout, ho should not also 
he allowed commission. — B aii.ey v. 
Wright (1883), 9 V. L. It. 07.— AUS. 


surviving executor- ft. In advance.] — The ct. 

Extent of commission.] — whore one of has no jurisdiction to make a pro- 
several exors. applies for commission spectivo order for commission to exors. 
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6311. ^ Commission for collecting 

rents.] — The cestuis que trusty some of whom were 
infants under a settlement of freehold farms in 
Wales, dated in 1840, were all resident out of the 
jurisdiction either in Canada or the United 
States. The settlement contained a power of 
sale exercisable with the consent of the equitable 
tenant for life, & a power of appointing new 
ti*ustees exercisable by the surviving or continuing 
trustee, or the heirs or assigns of the last surviving 
or continuing trustee. In 1874, when both the 
original tinistces of the settlement were dead, the 
oxtrix. of the last surviving trustee, erroneously 
believing herself empowered in that behalf, pur- 
ported to appoint two persons resident in Canada 
to bo trustees of the settlement. These two 
persons, believing themselves to be duly appointed, 
had acted as trustees since 1874, & had employed 
an English agent to receive the rents of the farms, 
))aying him a commission for so doing. The heir 
of the last surviving trustee could not be found, 
ifc there was no one capable of exercising tli<; 
j)ower of appointing new trustees contained in 
the settlement. Upon a petition by all the ccstuis 
3 trust for the appointment by the ct. of the two 
('anadians & the English agent as new trustees. 
& for authority to pay the English trustee a 
commission on the rents wliile acting as manager 
& receiver, the ct. appointed the two persons 
resident in Canada & the English agent to be new 
trustees of the settlement, but required an under- 
taking by the trustees out of the jurisdiction in 
case the power of appointing new trustees should 
become exercisable by them, or either of them, not 
to appoint any new trustee resident out of the 


jurisdiction without the consent of the ct. The 
ct. also, subject to the production of evidence as 
to the niunber of the holdings, the rents Sc dates 
of payment, the necessity of paying a commission 
for collecting the rents. Sc that the proposed re- 
muneration was proper, sanctioned the payment 
of a commission to the English trustee . — lie 
Freeman’s Settlement Trusts (1887), 37 Ch. D. 
148; 57 L. J. Ch. 100 ; 67 L. T. 708 ; 30 W. U. 
71. 

Unless representative is Judiciai 

trustee.] — See Judicial Trustee Act, 1890 (c. 35), 
s. 1 (5). 

— Unless public trustee acting as repre- 
sentative.] — See Public Trustee Act, 1900 (c. 55), 
s. 9. 

6312. Except formerly in respect of 

Indian assets.] — Chetham v. Audley (Lord) 
(1798), 4 Ves. 72 ; Freeman v. Fairlie (1^17), 
3 Mer. 24 ; Cockerell v. Barber (1820), 2 Russ. 
.585; Denton v. Davy (1830), I Moo. P. C. C. 
15 ; Campbell v. Campbell (1842), 13 Sim. 108 ; 
Campbell r. Campbell (1843), 2 Y. & C. Ch. Cas. 
007 ; Matt'HEWs v. Baoshaw (1851), 14 Bcav. 
123. 

6313. For work done — As accoxmtant.J — 

McDonald v. Richardson, Richardson v. 
Marten, No. 7107, post 

6314. As agent.] — An agent, named exor., 

is not entitled to charge commission on business 
done subsequently to testator’s death. — Sheriff 
V. Axe (1827), 4 Russ. 33 ; 38 E. R. 717. 

Anrwtation: — Reid. Moore r. Frowd (1837), 3 My. & Cr. 
4 : 0 . 


— Jte Shout (1885), 11 V. L. ll. 631.— 

AUS. 

q. .1 — It Is M-roiifc in 

principle to allow to ati exor. moneys 
that are to bo earned in the future or 
which may never be earned, & tlie fact 
that the exor. is a etroiif? co. & likely 
to be permanent docs not alter the 
principle . — He Foktune Estate (1U15), 
30 W. L. 11. 735 ; 25 Man. L. K. 239.— 
CAN. 

r. On income of inveatments 

vinde ovt of accumulaiiona.] — Upon tho 
passlnff of their accounts by exors. tho 
<;hief clerk may alh»w them commission 
upon tho income investments of tho 
accumulated routs of real estate, the 
principal of which has already been the 
subject of commission . — (’uowley v. 
UltANE (1895), 21 V. L. 11. 258.— AUS. 

R. 2'o executor on debt due 

hi! himself.] — Testator directed that his 
exor. should receive 2i per cent, com- 
mission on all receipts & expenditure. 
At testator's death his exor. was 
indobted to testator. Tho amount of 
this debt was subsequently paid by 
the exor. into the estate bank account : 
— Held : tho exor. was not entitled to 
any commission in respect of such 
debt. — lie Roud’s Estate (1900). 21 
N. S. W. B. 37.— AUS. 

t. ^ To personal executor — 

After receipt of commission by co^ 
execuUir.] — A personal exor. may bo 
allowed cummlssion on passing his 
accounts, his oo-exor. — a tnistoo co. — 
having already received coinnUssIon. — 
lie Prior (1900), 26 V. L. U. 230. — 
AUS. 

^ a. To trustee company — 

Kxteni of commission.] — A trustee co. 
acting as exor. Is entitled to commission 
on tho capital value of the estate 
without deducting the amount of any 
mtge. debts secured thereon In coses 
where tho mtgee. had not gone into 
possession of the estate imdor mtge. — 
lie MolNToaii (No. 3), Peiu^etual 


Tiu'hteb Co., Ltd. r. M 
(1903). A R. N. S. W. 59 ; 21 

N. S. W. W. N. 29.— AUS. 

payable.] — 

Where a co., empowered by its private 
Act to act as exor. & to receive com- 
mission, had proved a will, & applied 
for leave to mortgage tho realty for 
payment of debts, & tho commissions : 
— Held : commission was not payable 
until the estate was wholly or partly 
administered. — lie Tate (1906), 2 

Tas. L. R. 59.— AUS. 

o. — — Appointed jointly 

with indUHdual.] — The ct. has power to 
inako a grant of probate to a trustee 
CO. with an individual or individuals ; 
fc tho CO. is entitled to commission as 
in tho case whore it is appointed sole 
exor. — In the Ji'ill of Tybo.v (1008), 
8 S. R. N. 8. W. 461.— AUS. 

d. To attorneys of trustees 

abroad — Allowed commission by prin- 
cijxils.] — Scottish probate was sealed 
In Victoria by attorneys of Scottish 
trustees : — Held : tho attorneys in 
Victoria wore not trustees of tho will 
& were not ontitlod to more than the 
commission allowed them by the 
Scottish trustees. — Cattanach v. Mac- 
PHERSON, [1908] V. L. R. 390. — AUS. 

e. On assets not devolving 

under grant.] — Tho ct. has Jurisdiction 
to allow an exor. or administrator 
commission other than out of local 
assets which devolve upon him under 
the mnt made by the ct. 

where an exor. had collected assets 
111 Queensland by virtue of an ancillary 
or subsidiary grant of representation 
in that state, ho was refused cum- 
mission on such assets from the New 
South Wales ct . — He FEKOUtiOx’s Wiu. 
(1908), 8 S. R. N. S. W. 298.— AUS. 

f. Executor committing breach 

of trust.] — fCxors. who have com- 
mitted a breach of trust in an important 
particular will be deprived of com- 


mission. Where an exor. with the 
concurrence of hJ.s co-exor. purchased 
a portion of the trust estate at auction : 
— Held : they were thereby disentitled 
to commission. It is immaterial in 
such a case that the breach of trust has 
really resulted In a benefit to the trust 
estate. — He Greer’s Will (1911), 11 
S. It. N. S. W. 21 ; 28 N, S. W. W. N. 
17.— AUS. 

Executor retaining moneys.] 

ere an exor. had retained money 
in his hands unemployed, for which 
on passing his accounts he was charged 
by tho accountant, with interest & 
rests, be was, notwithstanding, allowed 
his commission & costs of tho suit. — 
GOTTT.D V. Burritt (1865), 11 Gr. 623. 
—CAN. 


h. Where administration suit 

pending.] — ^\\'hcro a suit for the ad- 
ministration of an estate is pending in 
the Ct. of Ch. it is improper for the 
surrogate judge to interfere by ordering 
tho allowance of a commission to 
trustees or exors. — C ameron v. 
Betwune (1868), 15 Gr. 480.— CAN. 

k. Balance found against 

executor. 1 — ^The fact that, on an account 
being taken pursuant to a decree in an 
administration suit, a balance has been 
found against an exor., is not alone 
sufficient to disentitle him to com- 
pensation. — SiBVEWRKjirr V. Ley a 
(1882), 1 O. R. 375.— CAN. 


L .] — Archer v. Severn 

(1886), 13 O. R. 316.— CAN. 


ni. When accounts inaccurate. 

— Time for allowing compensation.}— 
An exor. who discharges his duty 
honestly but owing to wont of business 
training keeps his aooouuts loosely 
inaccurately is entitled to compensa- 
tion for his care, pains 8c trouble, but 
the amount of compensation should 
not. in such a cose, be relatively large. 
Compensation when allowed should be 
credited to the exor. at the end of each 
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Sect, 6. — Remuneration: Suh-aect, 1.] 

6315. — — Broker.] — Undoubtedly, a 

solr. who is a trustee is not allowed to make a 
profit out of his trusteeship, & the same rule 
applies to him in regard to oxorship. He stands, 
in r^pect of this general principle, in the same 
position as a broker, commission agent, or the like, 
who may be appointed trustee or exor., & who 
may be appointed trustee or exor., <& wlio may 
transact some of the business relating to the estate 
which requires the assistance of either broker, 
commission agent, or the like ; & if the exor. or 
trustee transacts business of tliat kind for the 
estate, he is allowed, of cdursc, his costs out of 
pocket, that is to say, the expenditure, but not 
anytliing for his time or trouble. That principle 
is b^od upon this consideration, that the Ct. of 
Equity will not allow a man to place himself in 
a position in which his interest & duty are in 
conflict. . . . Consequently, if an exor., being a 
solr., acts solely for himself, or acts for himself & 
his co-trustee in the business of a trust, he, in the 
absence of any provision to the contrary in the 
inst^ment creating the trust, is not entitled to 
receive out of the trust estate profit costs. CThat 
is the rule where the business is done not in a 
suit, but out of ct. The same rule applies where 
the solr. does business in ct. acting for himself as 
solr. where he is pltf. in an action, & also where 
he is the deft. (Chitty, J.). — Be Haubeu, Burgess 
V. ViNicoME (1886), 34 Ch. D. 77 ; 56 L. J. Ch. 
216 ; 55 L. T. 882 ; 35 W. R. 326. 

Re CorscUis, Lawton t>. 321wc8 (1887), 

34 Ch. D. 675. 


6316. Commission agent.] — Re 

Barber, Burgess v. Vinicome, No. 6315, ante, 

6317. Factor.] — Scattergood v. 

Harrison, No. 6303, ante. 

6318. As banker.] — An exor., who is one 

of a banking firm, cannot charge the ordinary 
banker’s commission against his testator’s estate. 
— Heighington V. Grant (1840), 0 L. J. Ch. 142 ; 
on appealt 5 My. & Cr. 258, L. C. 

Annotation: — ^Beld. Felthamr. Tumor (1870), 23 L. T. 345. 

6319. As employee in testator’s firm.] — L. 

was a trustee of his father’s wiU. His father had 
been one of the managing directors of a partner- 
ship firm & by the will L. was nominated to be a 
partner in the firm in the place of liis father, but 
he was to hold the share in the partnership to 
which he thus succeeded upon the tmsts of the 
will. L. had, prior to his father’s death, acted as 
salesman of the firm at a salary. He continued 
so to act after his father’s death & after his 
admission as a partner, under an agreement with 
the other members of the firm. The agreement 
to employ L. was made bond fide & was for the 
interest of the firm & thus of the trust estate ; — 
Held : L. received his salary as salesman by virtue 
of his agreement with the firm & not by reason of 
the trusts of the will, & consequently he was 
entitled to retain the salary in addition to certain 
remuneration which he obtained under the will 
for acting as managing i)ai’tner & he need not 
account for the salary to the trust estate, — Re 
Lewis, Lewis v. Lewis (1910), 103 L. T. 495 ; 
55 Sol. Jo. 29. 


year.— Hoover v. Wnso.v (1897), 24 
A. R. 424.— ^AN. 


n. executor gviUj/ of miS' 

conduct not amounting to fraud ,] — 
Where an exor. has been guilty ol 
negligence, mlsmanagonient, & breach 
of trust In his managCTueut of the 
estate, but there has been nothing 
of a rtisbonefet or fraudulent character, 

6 the losses resulting are capable of 
being compensated for, & made good 
in money, the exor. 1 h not to be de- 
prived of compensation.— M cClkna- 
oiiAN V. Perkins (1902), 23 C. L. T. 

^ W. R. 191. 

7 CAN* 


m.®' "I — Interim remuneration,] — 
The ct. may allow an exor. a reason- 
able sim) on account for interim 
remuneration, without exprcsRlng any 
opinion os to the amount which has 
actually been earned by the exor. up 
to the time of the application. — Re 

30 W. L. U. 

735 ; 25 Man. L. It. 239. — CAN. 

r. -- — - estate insolvent.] — 

Commission will bo allowed to an exor. 
who ^ administered the estate of his 

assets available foi 
distribution are Insufficient to pay the 
creditors in full.~/n the WUl of Kerb 
(1891), 10 N. Z. L. K. 255.— n;Z. 

To representativea of dc- 

ceased executor. ] — The surviving exors 
are the proper persons to ask for re- 
muneratfon, whlob is not given tc 
them simply because they ore exors., 
but for their pains & trouble ; & the 
claiins of the representatives of a 
deceased exor. who did nothing bv 
way of reaUslng the estate will not be 
juddered on an appln. for oommissloB 
% *5® who realised the ertate.- 

In the Will of Campbell (1892), H 


N. Z. L. R. 514.— N.Z. 

i In absence of dirceiions in 

unll — Fidei commisaum — Transcribe 
ing tfr guaranteeing inhctniance.}— 
Testator, a director of the fcJ. A. 
As.socn., by wdll dated 1881, burdened 
an inheritance with a fidei commissum, 
& ajipointed the assocn. administrators 
thereof. Upon payment of the capital 
to the hdei -commissary heirs the 
assocn. ciharged them w’ith a commis- 
sion for transcribing Sc guaranteeing 
the inheritance, but there was no 
direction in the will authorising such 
a charge : — Held : even If the ct. 
should consider that testator, knowing 
it to be the practice of the as‘<ocn. to 
charge the commission in similar cases, 
intended that the practice should )>c 
followed in regard to the inheritance in 
question, the charge was not allowable 
in the absence of any spcciiio directions 
to that effect in the wrlU. — South 
African Assocn. N. O. v. Hoffman 
(1913), App, D. 377.— S. AF. 

a. Failure to flic account.] — 

Smith v. Mvluea (1913), C. P. 1>. 929. 
— S. AF. 

b. Discretion of court to fix amount.] 
— An exor.’s commission should be 
reasonable, & the ct. has discretion 
to fix the amount. — Re Gibbon (1889), 
3 Q. L. ,r. 120.— AUS. 

0 . .] — Where the agent, after 

the decease of the principal intestate, 
had procured letters of ad ministration 
to his estate, & subsequently the person 
who became possessed of the assets as 
the personal representative of the 
administrator refused to account. Sc a 
bill w'as filed to enforce it, the ct. 
aliow'cd defts. a commission of five 
per cent, on all moneys rec'elved & 
paid over or properly c.vpend(Nl by 
themselves or their testatAU*, & two & 
a half per cent, on all luouoys reiMilved 
by him or them, but not yet jiald over. 
—McLennan v. Hewarp (1862), 9 
Gr. 279.— CAN. 


d. .] — Where the estate was 

largo, requiring groat euro & judgment 
In Its management for u number of 
yoais, the ct. sustained an allowance of 
$1,500 to tbo principal exor. trustee, 
& $1,500 to the others jointly, — 
Denihon V. Denison (1870), 17 Gr. 
306.— CAN. 

e. .] — Letters of administra- 

tion having been granted to the widow 
of an intestate, she, without any formal 
appointment os suc;h, acted as a 
guardian of tlieir infant children, Sc 
received the rents Sc profits of the real 
estate, all of which she duly accounted 
for. The master in taking the accounts 
allowed her compensation for the 
receipt Sc application of such rents Sc 
profits, as well as the personal estate, 
amounting In all to $133. On further 
directions the ct., regarding the case 
08 an exceptional one, refused to inter- 
fere with such allowance. — Doon v. 
Davis (1876). 23 Gr. 207.— CAN. 

f. .] — The right of an exor. 

to compemsatiou depends entirely upon 
R. S. a, 1877, c. 107, Bs. 37, 41, Sc as 
that statute has fixed no standard, ouch 
case is to bo dealt with on Its merits, 
according to the diocretiou of the 
Judge. — lie Flkminu (1886 11 P. R. 

426.— CAN. 

g. .] — Exors. claimed com- 

pensation in respect of reooipts Sc 
disbursements. All the work of col- 
lecting Sc paying over was done after 
an order for administration had been 
made, under the advice of solrs., Sc in 
the more Important matters imder the 
direction of the moat er field : tho 
administration order greatly diinlnishod 
the rosponslbility of tbo exors., & the 
compensation was reduced. — T homp- 
HON V. Fahuutun (1880), 11 P. R. 


h. .]— Wliere there appeared 

a large number of items on each aide of 
the account. Sc it appeared that there 
had been a good deal of labour, care, 8; 
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6320. As expert in works of art.] — 

Testator, who died possessed of a valuable col- 
lection of works of art, by his will bequeathed 
£1,000 to each exor. proving & accepting the trusts, 
& recommended his trustees, without imposing 
any obligation on them, to employ the firm of X. 
to sell his collection, & to be advised by that firm 
as to prices. The will contained the usual clause 
empowering any exor. or trustee engaged in any 
profession or business to charge be paid all 
usual professional or other charges for any business 
done by liim, whether in the ordinary course of 
liis profession or business or not. R., one of the 
oxoi’s. & trustees, was keeper of certain anti- 
quities at the British Museum, & was employed 
professionally to report on works of art, but had 
no other professional place of business : — Held : 
he was entitled to charge ^ per cent, commission 
for services rendered in connection with sales by 
private treaty of testator’s works <jf art . — Re 
Webtheimkr, Gkovsjs V. Read (1912), 100 L. T. 
590 ; 28 T. L. R. 337. 

6321. As surviving partner.J—Surviving 

13artner, being exor., not entitled without express 
stipulation to any allowance for carrying on the 
trade after testator’s death. Allowed expenses 
actually incurred under an erroneous conception, 
that he was sole proprietor by purchase from his 
co-exors. ; set aside as a brcacli of trust ; though 


bond fide. — ^Burden v. Burden (1813), 1 Ves. 
& B. 170 ; 35 E. R. 67, L. C. 

Annotationa : — Folld. Stocken v. Dawson (1843), 6 Beav. 

371. Apprvd. Stockon v. Dawson (1848), 17 L. J. Ch. 

282. OoxiSd. Wodderbxmi v. Wodderbum (No. 4) (1856), 

22 Boav. 84. Reid. Ueathcote v. Uulmo (1810), 1 Jac. 

Sc W. 122 ; WIghtwick v. Lord (1857), 6 H. L. Gas. 217. 

6322. .] — A surviving partner being 

the exor. of his deceased partner, is not entitled 
to an allowance for carrying on the business after 
his partner’s decease, for the benefit of the estate ; 
nor is an exor. Sc legatee of such surviving partner. 
— Stocken v. Dawson (1843), 0 Beav. 371 ; 1 
L. T. O. S. 455 ; 49 E. R. 869. 

6323. As receiver.] — Testator appointed, 

as trustee Sc exor., a person who for many yeai*8 
had been the paid receiver Sc mfinager of liis estate. 
The tenant for hfe being an infant, the ct. con- 
tinued the exor. as receiver at a salary. — New- 
port V. Bury (1857), 23 Beav. 30 ; 53 E. R. 12. 

As solicitor.] — See Sub-sect. 2, post, 

6324. What expenses allowed — ^Expenses in- 
curred under mistake.] — Burden v. Burden, 
No. 6321, arUc. 

6325. How amount fixed — Necessity for 

inquiry.] — In an administration suit, the ct. having 
held that the exoi‘s. were entitled, under the par- 
ticular circumstances of the case to remuneration 


trouble, in the nionagcmont of the 
estato : — Held : five per cent, on the 
total sum come to the handH of tlie 
exorp. was not excessive as coiu- 
ponsation. although estate inonoys 
remained in their hands with which 
they were chargeable. — Akoher v. 
Severn (1886), 13 O. It. 316.— CAN. 

k. .] — Re Hart, Payzant v. 

Coleman (1908), 6 E. L. R. 83.— CAN. 

l. .] — 7fe Ferguson’s Estate 

1909), 18 Mon. L. It. 632.— CAN. 

m. ffow amount may be 

guealioned.] — The amount allowed by 
the Surrogate C;!t. Judge to the oxors. 
for their care, pains & trouble, cannot 
be questioned In an action for an 
account, nor otherwise than upon an 
appeal from the order of that judge. — 
Sproulk t>. Murray (1919), 45 o. L. it. 
326 ; 48 D. L. It. 368 ; 1C 0. W. N. 
841.— CAN. 

n. .1 — Exors. are not entitled 

as of right to remuneration for their 
services ; but, upon petition, the ct. 
may, in cases of more than ordinary 
difficulty, grant remuneration. — lie 
SouTHCOTT’s Estate (1903), 8 Ntld. 
L. It. 646.— NFLD. 

o. Otneral prindplea govern- 

ing award.] — In fixing the amount of 
compensation to trustees, there should 
be taken into consideration : tho 
magnitude of tho trust ; tho coi'c & 
responsibility springing therefrom ; 
tho time ocoupied in performing Its 
duties ; tho skill & ability displayed : 
tile suocosH which has attended its 
administration. 

Such oompeusation, while fair & 
just, must oe reasonable but not 
neocssarily liberal. — Ite Sanford’s Es- 
tate (1908), 18 Man. L. R. 413. — 
CAN. 

-.] — Tho oommlssion 
allowed to oxors. will be varied accord- 
ing to tbo nature of the property loft 
by testator & the time & trouble wbioh 
it has cost tho exors. in converting it. — 
In the Will of Costlry (1884), 3 
N. Z. L. R. 155 (S. C.).— N.Z. 

q. Baaia of remuneration.] — 

The rate of oompensatiou to exors. 
or trustees should depend upon the 


amount passing through their hands, 
& the time Sc labour spent by them. 
In this case, a commlSHion of five i)er 
cent, on all moneys received & ex- 
pended by them, & half that amount 
on the moneys received but not ex- 
pended, having boon allowed, an appeal 
from the master’s report, on tho ground 
of excess, was allowed. — T homi’POn v. 
Freeman (1868), 15 Gr. 384.— CAN. 


r. .] — 'fhe oxors. took 

over about $60,900 worth of the pro- 
perty. Of this they distributed less 
than half, & set apart the remainder 
for payment of annuities, legacies not 
matured, etc. They collected about 
116,500 of interest. They managed 
the estate for a period of a little more 
than four years down to the date of a 
report providing for their remunera- 
tion : — Held : they wore not entitled 
to an allowance upon taking over the 
estate, but should be allowed 2| per 
cent. upon. such portion of the corpus 
of the estate as they had taken over & 
distributed. Sc when tho remainder of 
the corpus taken over should bo dis- 
tributed, they should have a like allow- 
ance upon the portions distributed 
from time to time ; they should bo 
allow'od 5 por cent, on the interest 
collected. Sc to be collected ; & $100 
a year in addition, for tho first two 
years. Sc $75 & year for the last two 
years, for management of tho estate Sc 
services not covered by the other 
charges, including the care & preserva- 
tion of the corpus. — Re McIntyre, 
McIntyre v. London Sc Wfj^tern 
Trusts Co. (1904), 24 C. L, T. 268 ; 
7 O. L. 11. 548 ; 3 O. W. R. 258 ; affd. 
9 O. L. R. 408.— CAN. 

B. .) — A trustee’s re- 

muneration for administering an estate 
^vas increased to 5 per cent, of the 
amount in the trustee’s hands for dis- 
tribution among the beneficiaries 
instead of 5 per cont. of tlio sum 
“ actually oolleoted,” the basis of the 
increased remuneration being in accord- 
ance with Trustee Act, s. 80, which 
bases the remuneration on '* the groas 
value of the estato.” — Canadian 
F lNANOIERg TRTTST CO. V. ChAN SuUN 
Chong, 119211 2 W. W. II. 984.— CAN. 


t. .] — Osmond Beery 

r. Khitish Chandra Achar-tya 
('HOWJ)HTJUY (1914), I. L. R. 41 Calc. 
771.— IND. 

a. Estate adnii7iistercd under 

statute.] — In an estate administered 
utidcr Act 24 of 1913, a commission of 
2^ per cent, w’as allow'od on a sum of 
fit, 700, representing amounts on fixed 
deposit in a bank, & which the ct. 
held was not “ cash found in tho bank,” 
but came under the term ” other 
securities realised,” as set out in tbo 
tariff of remuneration to oxors. framed 
under sect. 118 of the said Act. — 
Testate P^state Fynkey (1915), 36 
N. L. H. 125.— S. AF. 

b. .1 — Re Smith’s Estate 

(1918), 39 N. L. 11. 325.— S. AF, 

c. Direction in will — Commission 
on aU receipts dr expenditure — Com- 
mission to executor on legacies paid .] — 
Testator, after appointing liis A^dow Sc 
his son S. his extrix. & exor., directed 
that ” 8. shall receive 21 per cent, 
commission on all receipts & ex- 
penditure ” : — Held : 8. was entitled 
to commiHslon on tho amomit i»aid by 
him in respect of legacies under the 
wdll. — Re lloDD’s Estate (1900), 21 
N. S. \V. B. 37.— AUS. 

d. Corpus commission — Due to 
trustee company — Out of what assets 
payable.] — The corpus commission to 
which a trustee co. is entitled on tho 
capital value of a testator’s estato is 
not payable out of the residuary 
estate, but is chorroable proportionally 
against the respective component ports 
of the estate. — Re Powell (1907), 7 
S. Il.N.S.\V.874.— AUS. 

e. Retention of commission by 
executor — Order of court necessary.] — It 
is a breach of trust for oxors. to retain 
oommlssion out of an estate without 
obtaining an order of tho ct. — Crout v, 
Bkisskl, [19091 V. L. R. 207.— AUS. 

f. Necessity for surrogate judge's 
order — Discretion of master. ]— Since 
22 Viot. c. 93, H. 47, C. 8. U. C., c. 16. 

s. G6, it has been the settled practice 
of tho master here, in passing the 
oocoants of oxors., to allow them 

' comxtensation for their oxooutorsbip. 
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8ed. 6. — Itemuncraiion : Std)-scvi8. 1 cfc 2, jd.] 

for carrying on certain farms, being part of tes- 
tator’s estates fixed the amount of such remunera- 
tion by the decree, without directing an inquiry. — 
Forster v. Bidley (1864), 4 Do G. J. & Sm. 452 ; 
4 New Kep. 417 ; 11 L. T. 200 ; 46 E. B. 003, 
L. JJ. 

Annotation : — Consd. lie Sulmcii, Saliucu v. Bcriislcin (1912), 
107 L. T. 108. 

6326. .] — liiiowNE V. CuLLiNfc?, No. 6308, 

ante. 


Sub -SECT. 2. — Of Solicitor- Bepresentative. 

A. IFork done out of Court. 

See, also. Solicitors ; Trusts & Trustees. 

6327. General rule — No right to allowance for 
time & trouble.] — New v. Jones, No. 6306, ante. 


6328. Unless allowed by court in 

special circumstances.] — A trustee acting as soli*, 
in the trusts matters, is merely entitled to costs 
out of pocket. The rule is not inflexible, & com- 
pensation may, in special cases, be made him, 
under the authority of the ct., by a fixed allowance, 
but not by allowing him to make the usual pro- 
fessional charges. — Bainbriggb v. Blair (1845), 
« Beav. 588 ; 1 New Pract. Cas. 283 ; 5 L. T. O. S. 
454 ; 9 Jut. 705 ; 50 E, R. 231 ; auh nom. Blair 
V. Bainbrigge, 14 L. J. Ch. 405. 

P. Cradock t>. Piper (1850), 19 L. J. ai. 
r5,"*n 77 vinioomo (1886), 34 

33* ^* D ^orsellis, Lawton v. Elwcs (1886), 


6329 ;-.]— Deft. W. <fc deft. ’J'. who was 

a soil-., were appointed trustees & exors. of tlie will 

t^his cause, who died in June, 
i»JU. J . was the acting trustee & exor., & he 
also acted as solr. when the services of a solr. 
were required in the execution of the trust : in 
other words, he was both solr. & client ; he was 
acting as solr. for liimsclf in his character of trustee. 
Jhe rule of the ct. on the subject is perfectly well 
known, that when a trustee is a solr. & employs 
himself in mattci-s relating to the trust, he is only 
entitled to be paid his disbursi-ments or money 
out of pocket, & he is entitled to nothing for his 

^'•o'^ble (Lord Lanodale, 
t ? r/ W;l.son (1846), 9 Beav. 486; 

S ’ 1- 4t0 ; It 

for professional busmess transacted by a fl^. one 

by one of the partners who is not a trustee. 

A trustee is not allowed to act as his own solr. 
A then charge his cestui que trust with the amount 


3Ssional fees. The rule admits of 
exception, when testator or creator of the trust 
expressly authorises the trustee to retain his 
professional costs, showing thereby, that he would 
rather run the risk of abuse, by uniting the two 
characters, & pay the solr. his costs, than lose 
his services as trustee (Lord Lanodale, M.B.). — 
Diirtstophers V. White (1847), 10 Beav. 523 ; 
50 E. B. 683. 

Annotations : — Consd* Brougliton r. Broughinn (1854), 3 
Eq. Itep. 131. Refd. Lincoln r. Windsor (18.'>1), 9 Hare, 
158 ; lie Doody, Fisher r. Doody, Uibbert i'. Lloyd, 
I1893J 1 Ch. ~ 

Sufficiency of direction .] — See 

No.s. 6335—6341, post. 

6331. .] — (1) An extrix. & trustee 

under a will employed her co-tnistec, who was a 
solr., to transact the necessary legal business of 
the trust : — Held : the solr. was only entitled to 
costs out of pocket. 

(2) No person in whom tiduciary duties are 
vested shall make a profit of them by employing 
himself, because in doing this he cannot perfoi-m 
one part of his tni.st, namely, that of seeing that 
no improper charges are made. The general 
rule applies to a solr. acting as a trustee (L(3 Rd 
Cranworth, C.). — ^Brouguton V. White, 
Broughton v. Broughton (1855), 5 De D. M. 
& O. 100 ; 25 L. j. Ch. 250 ; 26 L. T. O. S. .54 ; 

1 Jur. N. S. 965 ; 3 W. R. 602 ; 43 E. B. 831, 
L. C. 

Aniwiations : — As to (1) Consd. Re Barber, Burgess r. Vlni- 
come (1886), 34 (^’h. D. 77. As to (2) Apld. Nicholson v. 
Tutin (1857), 3 Jur. N. S. 235. Consd. Re CoitjeUis, 
Law-ton V. Elwes (1887), 34 Ch. I> 675. Bold. Pollard 
V. Doyle (1860), 3 L. T. 432 ; Crosskill v. Bower, Bower 
r. Tumor (1863), 32 Beav. 86 ; Field r. Hopkins (1890), 
44 Ch. D. 524 ; Re Doody, Fisher v. Doody, Hlbbert r. 
Lloyd, [1893] 1 Ch. 129; Re Andrew, Mcllor v. HuiJth 
(1895), 39 Sol. Jo. 363 ; Bath r. Standard Land Co., 
flUlIJ 1 Ch. 618. 

6332. .1 — The rule, that a solr. 


trustee acting in the trust sliall not b(‘ allowecl 
profit costs, is not restricted to cases of express 
trust ; but applies to the case of an exor. or 
trustee, tliough there be no express tiTisl. — 
Pollard v. Doyle, Kearns v. Dovle (1866), 1 
Drew. & Sm. 319; 3 L. T. 432; 6 Jur. S. 
1139 ; 9 W. R. 28 ; 62 E. B. 401. 


6333. 


ViNicoME, No. 0315, ante. 


.] — lie Barber, Bcrge.ss v. 

* m * 


6334. .] — As a general i-ule, neiiiier a 

solr. trustee nor a firm of which the trustee is a 
member can receive out of the trust estate i)rolit 
costs by way of remuneration for transacting 
legal business in connection with the trust. — Re. 
Doody, Fisher v. Doody, Hibbeht v. Lloyd, 
[1893J 1 Ch. 129 ; 62 L. J. Ch. 14 ; 68 h. T. 128 ; 
41 W. B. 49 ; 9 T. L. B. 77 ; 37 Sol. Jo. 49 ; 2 
R. 166, C. A. 

Anrwtaii^ :—A,p\d. WcUby v. SUll (1893), 37 Sol. Jo. 
481 ; Lyi-o v. Wynn -Mackenzie, 11894] 1 Ch. 218. 

6335. Special direction in will — Necessity for 


%vlthout an order from the surrogate 
judge aUowing the same. Bofora the 
ma^r ob^nod such an order, which the 

without exercising 
nls judgment, an apiioal fiotn the 
report of the master by the crediioru 
was allowed, Sc the exors. ordemd to 
pay the costs thereof, — B iguar « 
biCKSON (1868), 15 Gr. 233.--0^. 

g. Setting aside order jor rctnunera- 
tion,— .dcgwicscence.J—Whore, for nearly 


eleven years after an order for re- 
muneraUon had been made, a bene- 
flclary had been furnished year by 
J ear by the exors. w'lth accounts, & hail 
he^lf received fur uuo exor. his share 
♦7. « ♦ remuneration, she cannot apply 
to set ^Ide the order ; but an jj. 
order for remuneration may bo sot 
aside on the ground that the rate la 
excessive If there have boon no laches 

non * TT L anolaxds 

(1901), 21 N. Z. L. U, lOO.—N.Z. 


PART V. SECT. 6, SUB-SECT. 2.— A. 

6327 i. General rule — No right to 
allowance far time dr trouble — Adminis- 
tration ad (-olUgenda botia .] — Letters of 
uduiinistratiun ad colligenda bona wore 
Issued to the solr. who had acted for 
deceased In his lltetlino :~-Hcld : he 
was not entitled to special remunera- 
tion for acts done In connoctioii with 
the luauagemout at the estate. — 
Kelly (1921), 55 1. L. T. 



Part V. — ^Powers and Kights of Hepresentative. 603 


express words.] — To entitle a solr. trustee, acting 
as soli*, to the trust estate under a direction to 
that cfTect in a will, to charge against the estate 
for work done by him, which, although not pro- 
fessional work, he^ could have charged for without 
any special bargain against a client who was not 
a trustee, there must be express words in the will 
showing that such was testator’s intention. 
Testator appointed exors. & ti-ustecs, & directed 
that one of them should be the solr. to his trust 
property & should be allowed “ all professional & 
other charges for his time & trouble,” notwith- 
standing his being an exor. & trustee : —Held : 
this clause did not authorise the solr. trustee to 
charge for work which was not professional work, 
although it was such work as he might have 
charged for against a client who was not a trustee. 
— Kc tJiiALiNDKR & Herinoton, fl907] 1 Ch. .58 ; 
70 L. J. Ch. 71 ; 90 L. T. 190 ; 23 T. L. 11. 71 ; 
51 Sol. Jo. 09. 

6336. What charges authorised — Whether 

charges for work not strictly professional.] — A 

solr. who is appoink‘d exor., & is by the will 
autJiorist'd to charge for his ” pi'ofessional scr- 
\'iccs,” can t)nly charge for services which are 
strictly i)rofessional, tz, not for business done 
which an exor. in his ordinary character can & 
ought to do, such as attendance to transfer stock, 
make x^ayments, correspondence, etc. 

The iirinciple is this : — if a gentleman who is 
not an attorney is appointed exor., he undertakes 
the duties which, as exor., he has to perform, 4te 
he must not emi)loy a solr. to do all those ordinary 
things which an exor. ought to do himself, as for 
instance, to write an ordinary letter. If he employ 
a solr. to do such matters, he must pay him, but 
not out of testator's estate (Romilly, M.R.). — 
Harbin v. Darby (No. 1) (1800), 28 Beav. 325 ; 
29 L. J. Ch. 022 ; 2 L. T. 531 ; 25 J. P. 84 ; 0 
Jur. N. S. 900 ; 8 W. R. 512 ; 54 E. R. 391. 
Annotation : — Mentd. v, Bowden (ISyO), 45 W. II. 18. 

6337. .] — Testatrix by her will 

apxjointcd her solr., who prex^ared her will, one of 
her two exors. & trustee.s, A, stating that it was 
her desire that he should conlinue to act as solr. 
in relation to her ])roperty Ik. affairs, & should 
“ make the usual i)rofessional charges,” expressly 
directed that notwithstanding his acceptance of 
the office of trustee & exor. he should be entitled 
to make the same professional charges & to receive 
the siimc i)ecuniary emoluments & remuneration 
for all business done by hhn, &- all attondances, 
time, & trouble given bestowed by him in or 
about the execution of the trusts & iiowcrs of the 
will, & the management & administration of the 
trust estate, real or personal, as if ho, not being 
himself a trustee or exor., were emidoyetl by the 
trustee or exor. Under this direction the solr. 
exor. delivered his bills of costs which included 
charges for all business done by him, whether 
such business was strictly professional or could 
have been transacted by a lay exor. without the 
assistance of a solr. ; — Held : all items wliich wore 
not of a strictly professional charack*r ought to 
be disallowed. 

A trustee or exor. would not employ, & ought 
not to employ, a solr. to do things which he could 
prox^erly do lumself (Kay, J.). — He Cuabpi.k, 


Newton v. Chapman (1884), 27 Ch. D. 584 ; 61 
L. T. 748 ; 33 W. R. 336. 

Annotation Refd. Rc Fish, Benaott v. Bcuuctt, [1803] 
2 Oh. 413. 

6338. .] — Re Fisu, Bennett v. 

Benneti', No. 6207, ante. 

6339. .] — Testator directed that 

“ any trustee or exor. hereunder being a solr. or 
other person engaged in any profession or business 
shall be entitled to charge be paid all usual pro- 
fessional or other charges for any business done 
by him or his firm in relation to the management 
& administration of my estate, & carrying out the 
trusts, powers, & provisions of this my will, 
whether in the ordinary course of his profession 
or business or not, & although not of a nature 
strictly requiring the employment of a solr. or 
other professional person”: — Held: this clause 
enabled a trustee to charge for any work done 
for the estate in tlio course of his profession or 
business, whether done in the ordinary course or 
not in the ordinary course thereof, but did not 
authorise him to charge for work done outside 
his profession or business. — C larkson v. Robin- 
son, [1900J 2 Ch. 722 ; 69 L. J. Ch. 859. 

Annotation : — Consd. lie Dcvcrcur, Rc Garrood (li)02), 40 
Sol. Jo. 320. 

6340. .] — Re Devereux, Rc 

Garrood (1902), 46 Sol. Jo. 320. 

6341. Insolvent estate.] — A solr. wlio is the 

sole exor. & trustee of a will is not entitled to his 
profit costs of acting as solr. to the estate if it 
turns out to be insolvent, even though the will 
contains a clause declaring that he should be the 
solr. to the estate, & should be allowed to charge 
for work done as such solr. ; for the clause is in 
effect a legacy of profit costs to the solr. & being 
bounty he cannot claim it as against creditors. 
The rule applies to all professional trustees. — 
Re White, Pennell v. Franklin, [1898] 2 Ch. 
217 ; 67 L. J. Ch. 502 ; 78 L. T. 770 ; 46 W. R. 
676 ; 14 T. L. R. 503 ; 42 Sol. Jo. 635, C. A. 

Annotations : — Apld. Re Salmon, Salmon v. Bernstein (1912), 
107 L. T. 108 ; Rc Brown, Waco v. Smith (1918), 02 Sol. 
Jo. 487. 

Costs of proceedings in court .] — Sec 

No. 6352, post. 

6342. 'When acting for body of representatives — 
No right to allowance for time &. trouble.] — The 

rule which allows a solr., being also a trustee & 
a party to a cause, to cliargo full costs, whore ho 
acts in the suit for a body of trustees, of which he 
liimself is one, does not apply to the case of a solr. 
being a trustee & acting as solr. for himself & his 
co-trustees in the administration of the trust 
estate out of ct. — L incoln v. Windsor (1851), 
9 Hare, 158 ; 20 L. J. Ch. 631 ; 18 L. T. O. S. 
39 ; 15 Jur. 765 ; 68 E. R. 456. 

Annotations : — Coiud. Re Corsollis, Lawton v. Elwos (1887), 
34 Ch. D. 675. Befd. Broughton v. Broughton (1855), 
5 Do G. M. & G. 160. 

6343. .] — Buou(jhton v. White, 

Broughton r, Broughton, No. 6331, ante, 

6344. .] — Re Barber, Burgess v. 

I ViNicOME, No. 6315, ante. 

6345. Representative member of firm.] — Busi- 
ness relating to a trust estate was transacted by 


6336 i. Special direction in null - 
What charges authorised — Whether 
charges for work not strictly professional. ] 
--A will provided that every truako 
being a aolr., should be entitled to all 


ustial proloaaional charge.^ for work 
done by him or hU lirm in relation to 
tlie udminiatratiun ut the oatate : — 
Held : a truatee. bolug a aolr., waa 
entitled to be allowed monoya paid for 


aoooimtaucy & other non -legal work 
performed by the firm of which ho waa 
a member. — Re Smith (1910), 16 

S. U. N. S. W. 422.— A US. 
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SecU 6. — Remutwraiion : SvJb-secU 2, A. <fc B. 
Sect. 7 ; Svhsect, 1 .] 

two solrs. in partnership, one of whom was a trustee 
[& exor.] of the estate ; — Held : in passing his 
accounts costs out of x^ockot could alone be 
allowed. — C ollins v. Cakey (1839), 2 Bcav. 128 ; 
48 E. R. 1128. 

Annotations: — ^FoUd. Burere v* Brutton (1843), 12 L. J. Cli. 
368. Eeld. York v. Browii (1841), 1 CoU. 260. 

6346. .] — (1) The jn'inciplc, that an cxor., 

a sob*., is not entitled to profit costs out of the 
estate, applies equally where the exor. is one of 
a Arm of solrs. 

(2) Payment of costs to a London agent allowed 
to exor., as costs out of pocket. — B urge v. 
Bruiton (1843), 2 Hare, 373 ; 12 L. J. Ch. 308 ; 
7 Jur. 988 ; 07 E. R. 153. 

Annotations: — As to (2) Befd. Walters v. Walters (1881), 
44 L. T. 769. Gencralli/, Mentd. lie Itlioadcs, Ex p. 
Kboades, [1899] 2 Q. B. 347. 

6347. Business done by partner.] — 

Christophers v. White, No. 0330, ante. 

6348. — Agreement that partner not to 

participate in profits.] — The rule that a trustee 
shall make no profit of liis trust does not extend 
to his iiartner. Therefore, where a trustee, being 
a solr., employed his X)artner iirofessionally in 
the matter of the trust, ux)on the terms of such 
partner being alone entitled to the profits, the 
Ct. allowed the professional charges. — C lack v. 
Carlon (18(il), 30 L. J. Ch. 039 ; 7 Jur. N. S. 
411 ; 9 W. R. 568. 

Annotation : — ^Refd. He Doody, Fibhcr v. Uoody, Hfbbert 
V. Lloyd, (1893) 1 Ch, 129. 


6349. .] — It is a well-established rule in 

equity, that a trustee cannot, as against his cestui 
quo trust, make any profit out of the execution of 
the trusts in respect of the apxdication of his per- 
sonal trouble. This principle apidies, not only 
in the case of one tru.stee, but to the Ccise where 
ho is a partner with others, & the charge is made 
by the partnersliip (Kindersley, V.-C.). — 
Mattiiison V. Clarke (1854), 3 Drew, 3; 3 E<i. 
Rep. 127 ; 21 L. .T. Ch. 202 ; 24 L, T, O. «. 105 ; 
18 Jur. 1020 ; 3 VV^ R. 2 ; 01 E, R. 801. 


Anno^ions :— 'Reid. He Doody, Fihhcr r. Doody, Ilibbort 
V. Lloyd, (1893) 1 Ch. 129 ; Tho Bonwcll Tower (1895), 
72 L. r. 664 ; Bath v. Standard l^arid iio., [1911] 1 Ch. 
6^18. Mentd. Furber r. Cobb (1887), 18 Q. B. D. 494 
Thoruo V. Heard, (1894) 1 Ch. 


599. 


Taxation of solicitor-representative’s bill of 
costs.] — See Solicitors. 


B. Work done in Leyal Proceedings. 

6350. General rule — No right to allowance for 
time & trouble.] — The rule, that a solr. being also 
a trustee [& exor.] & a party to a cause is not 
entitled to charge costs except costs out of pocket, 
does not extend beyond the case of his acting as 
solr. for himself alone. 

Application of the rule to tho case of a solr. 
acting for a body of trustees, of wdiom he liirnself 
was one. 


Under an order to tax costs generally or to Ux 
costs as between solr. & client, the taxing-m^^ 
are at liberty to take notice of the fact that the 
solr. is also a trustee, & to apply the ride accord- 
ingly. — Cradock V. Piper (1860), 17 Sim. 41 ; 1 
Mac. & G. 664 ; 1 H. & Tw. 617 ; 19 L. J. Ch. 
107 ; 15 L. T. O. S. 61 ; 14 Jur. 97 ; 41 E. » ■ 
1422. 


Annotations : — Conid. Lincoln v. Windsor ( 1851 ), 0 Haro, 

^ m . wk Aj er ^ M 1 KT I * 
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6351. .]— Re Barber, BuRaEs.s v. 

ViNiCOME, No. 6315, ante. 

6352. Special direction in will— Insolvent estate.] 

— A solr. who is sole exoi’. A:- trustee of a will is 
not entitled, if the estate is found ^ be insolvent, 
to his costs of defending an administration action 
in person, nor to any other costs, except his out- 
of-pocket exxjenses, even though tlie will contained 
a clause empoivering him to make i>rofessional 
charges, & the order in the action on further con- 
sideration directed the costa, of deft, to be taxed 
as between solr. & client, & retained by him out 

of the balance due from him . — lie ” 

WORTH, Lilley V. MoORB (1911), 55 Sol. 

— Charges for work done out of court.]- 

See No. 6311, ante. 

6353. When acting for body of representatives^ 
Entitled to usual costs,] — Cradock v. Pipe 
No, 6350, ante. 

6354,, .] __ Lincoln v. Windsor, 

No. 6342, ante. 

6365. .] — jic Barber, Burgess t\ 

Vinicome, No. 0315, ante. 

6356. Whether proceedings hostile or 

friendly.] — E., a partner in a lirm of country solrs., 
was one of two trustees of a will which contained 
no x>owcr to charge for i^rofessional services. E. 
& his co-trustee were resps. to an ai>i)licatiou for 
maintenance by a next friend on behalf of an 
infant under the summary procedure of the ct. 
& E.’s firm, through their l^ndon agents, acted 
as solrs. for E. & his co-trustee & nuide profit 
costs : — Held : E.’s firm were entitled to receive 
those profit costs as coming within the exception 
laid down in Cradock v. Piper^ No. 0350, ante. 
Although that case has been often disapproved 
it has been so long acted on as a binding authority 
that it ought not now to bo overruled. 

The exception applies not only to proceedings 
in a hostile suit, but to friendly proceedings in 
chambers, such as an apiilication for maintenance 
of an infant. — Re Corskllih, Lawton v. Elwes 
(1887), 31 Ch. D. 075 ; 50 L. J. Ch. 204 ; 50 L. T. 
411 ; 51 J. P. 597 ; 35 W. R. 309 ; 3 T. L. R. 

A. 

Fishor v. Dooily, Hibbert 
- _ _ Mentd. Ingram v. Little 

(1883),' li Q. B. b. 251. 


PART V. SECT. 6, SUB-SECT. 2.— B. 

h. Whether comniiss'ion allowed.] — 
The duties of a person acting as exor. 
of, & as solr to, the estate of a de- 
ceased person, arc <iulto distinct & 
the fact that deceased, by his will, 
expressed a wish that his exor. should 
act as solr. to the estate, & thereby 
empowered him to charge for any pro- 


fessional business, will not diminish 
bis right to cummlsslou os exor. — 
He Short (1885), 11 V. L. 11. 634. — 
A US. 

k. Commission in lieu of costs in 
adminisiroliott suits — Jlt/w alUHled.] — 
in administration suits the oommissioii 
in lieu of costs should be divided into 
equal fractional parts. Sc the parts 


allotted to the solrs. in proportion to 
the amount of work done uy Sc the 
responsibility Imposed upon them. — 
C V. Cl.AlT (1880), 8 P. Jl. 388.— 

CAN. 

1. J Professional remuneration — When 
alUnved.] — The ct. will not allow 
professional remuneration to a solr. 
who is an exor. unless the will speotally 
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6357. .] — ViPONT r. Butler, fl893] 

W. N. 

6358. What costs allowed — Costs of town agent.] 

— Burge v. Bruiton, No. C316, ante. 

Taxation of bill of costs.] — See Solicitors. 


Sect. 7.— indemnity. 

Sub-sect. 1. — In Generax. 

Sec Settled Land Act, 1925 (c. 18), s. 09. 

6359. Redeeming personally deceased’s goods.] 

—Anon. (1501), Jenk. 188 ; 145 E. H. 126. 

6360. ,] — Exors. may redeem with their 

own money goods pledged by testator, or pay his 
debts & retain the value of what they pay. — Anon. 
(1514), 1 Dyer, 2a; 7.S E. It. 6, Ex. Ch. 

AnnoUition : — ^Refd. Marriott v. Thompson (1739), 7 Mod. 

Hop. 292. 

6361. Payment personally of deceased’s debts.] 

— Glaydon V. Spencer (1519), Ben. 11 ; 123 

E. li. 9 ; sub nom. C’leydon v. Spensaji, Moore, 
K. B. 2. 

Annotation : — ^Refd. Marriott v. Thompson (i739), 7 Mod. 

Hep. 292. 

6362. .] — Shelley v. Sackvile (1552), 1 

And. 24 ; 123 E. R. 333. 

Annotation : — Befd. Marriott v. Thompson (1739), 7 Mod. 

Hop. 292. 

6363. .] — A man devised his debts to be 

paid out of his real & personal estate ; the exor. 
paid more than his personal estate, he shall be 
reimbursed out of the real estate. — ^Anon. (1082), 
2 Oas. in Ch. 109 ; 22 E. R. 870. 

6364. .] — Wallis v. Everard (1708), 3 

Rep. Ch. 161 ; 21 E. R. 750, L. C. 

6365. .] — (1) Estates being devised to 

trustees to be sold for payment of debts, & subject 
thereto for testator’s infant children, the surviving 
trustee retains possession of one of the estates in 
satisfaction of debts, which he alleges himself to 
have paid, testator being insolvent. On a biU for 
an account & conveyance of tliis estate by one 
of the children, & the represent/atives of another 
forty-five y<“ars after testator’s death, stating 
that they had recAnitly discovered the facts, 
special inquiries directed to ascertain whether they 
had any notice of the circumstances ; whether 
tliey had in any manner released ; & whether the 
trustee had advanced to the amount of the value 
of the estate. 

(2) On an inquiry into very remote transactions, 
accounts kept by a deceased party at the time, 
directed to be taken as primd facie evidence throw- 
ing on the other side tlie onus of impeaching 
them. 

It will be very reasonable if an account was 
regularly kept of the administration of the estate, 
that it should be considered as primd facie evidence 
of his receipts & payments (Plumer, M.R.). 


(3) Exors. paying to creditors more than tho 
value of testator’s personal assets, acquire an 
absolute right to them. — Ohalmer v. Bradley 
(1819), 1 Jac. & W. 51 ; .37 E. 11. 294. 


AnnoiationH :—A8 to.(l) Refd. Wedderburn Wedderturn 
(1838), 4 My. & Cr. 41 ; Soar v. Asbwell, [1893J ^ Q- H* 
390. As to (3) Bold. Hearu v. Wells (1844), 1 Coll. 323. 
OeneraUy, Mentd. A.-G. v, Murdoob (1862), I Do G. M. 

G. 86. 


6866. .] — Certain bond creditors upon a 

testator’s estate, lent the money due upon their 
bonds to the exor., by delivering up to him tho 
bonds with a general release of the estate indorsed, 
& taking in return his personal security for pay- 
ment of their respective debts. On exceptions 
to the master’s report in a creditor’s suit afterwards 
instituted to administer the estate : — Held : tho 
exor. was entitled to be allowed the sums secured 
by the bonds in discharge, it appearing that the 
exor., at the date of the transactions with the 
bond creditors, had assets, consisting of wine, 
furniture, & effects, in his hands, to an amount 
in value exceeding the amount of the debts 
secured by the bonds. — ^Hepworth v. IIbslup 
(1849), 0 Hare, 561 ; 18 L. J. Ch. 352 ; 13 Jur. 
166 ; 67 E. R. 1280. 

Annotations : — Consd. Ite Jones, 1‘cak v. Jones, 119141 1 Ch. 

742. Betd. Spackman v. Holbrook (1860), 2 Gill. 198 ; 

Vane v. Higdcn (1870), 6 Ch. App. 663. 


6367. .] — R., an exor., being liable to his 

testator’s estate for the default of his co-exor., 
died, after the institution of a suit for the adminis- 
tration of testator’s assets. The exor. of R., 
pending the suit laid out large sums for the beneiit 
of R.’s estate, & had a balance of £2,000 due to him 
on that account. By an order of the ct., the real 
estates of R., were ordered to be sold, & it was 
declared that the debt due to testator’s estate 
ought to be paid out of the estate of R. The real 
estates of R. having been sold, & the proceeds 
being insufficient to pay all tlie claims, it was 
contended that tlie exor. of R. had no right to 
retcain in i>riority for the sums expended by him, 
but must come in pari passu with the other 
creditors : — Held : tlie doctrine of retainer did 
not apply ; but R. having laid out moneys as 
trustee, was entitled to be recouped befoixi any 
of the debts were x^Rld. — SpacicmAN v. lIoLBROOK 
(1860), 2 Giff. 198 ; 2 L. T. 367 ; 6 Jur. N. S. 881 ; 
66 E. R. 83. 


6368. .] — A., who was both heir & adminis- 
trator, gave to a creditor of intestate a mtge. on 
tlie descended estate for his debt, which ho 
covenanted to pay. The creditor thereupon gave 
to A., as administrator, a receipt for tho debt, but 
no money passed. In taking an account of tho 
personal estate of intestate as against A, ; — Held : 
he was entitled to cliargc the amount of this debt 
as a payment out of the personal estate. — George 
V. George (No. 2) (1860), 35 Beav. 382 ; 55 E. B. 
943. 

Payment of legacy duty.] — See Estate & Other 
I Death Duties. 


6369. Liability in respect of covenants in lease — 
Dilapidations.] — A. by her wdll gave to B. certain 
leaseholds absolutely during the residue of her 


provides for it. —In the Will of Costlky 
0884), 3 N. Z. L. H. 155 (S. C.).— 

N.Z. 

PART V. SECT. 7, SUB-SECT. 1. 

m. Executor hecoming surety for 
ueot due by testator .} — A testator who 


owed debts exceeding his personal 
estate, devised his land to one of hie 
sons, whom he appointed exor. The 
devisee paid debts exceeding tho per- 
sonal ostaU\ & loft l»nt one debt un- 
paid. For the creditor to whom that 
debt was duo the devisee became surety 
for an amount exceeding tho debt so 


due by testator : — Held : the debt due 
by testator was to be applied towards 
the discharge of tho sum for which tho 
devisee htt<l become surety. — 

8M1TH V. Goldsmith (1870), 17 Or. 
313.— CAN. 

n. Costs incurred as representative.) 
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Executors and Administrators. 


Sect. 7. — Indemnity: Sub'secis, 1 <fe 2, A.] 

term tlierein, subject to the payment of the rent, 
&i performance of the covenants reserved & con- 
tained in the lease, under which she held the same 
premises ; & as to her residuary real & peraonal 
estate, subject to the payment of her debts, 
funeral, testamentary & other expenses, she gave, 
devised, & bequeathed the same to C., his heirs, 
exors., administrators, & assigns absolutely. The 
lease contained a covenant to keep the premises in 
repair. At A.’s death there were delapidations, 
but it did not appear whether they liad taken 
place before she took possession of the premises 
under a will, by which they were beqmiathed to 
her. By an order of the cfc. below, 13. was let 
into possession, & a sum of stock was set aside 
oiiC’ of testatrix’s estate to indemnify the exors. : — 
Held : the exors. of A. being liable, as between 
themselves & the lessor for such dilapidations, 
were entitled to an indemnity from D., before he 
was let into possession. — H k'Kling r. Doykr 
(IS.")!), 3 Mac. & Cl. O3.o ; 21 L. J. Ch. 388 ; 20 
L. T. O. S. 33 ; 10 Jur. 137 ; 42 E. K. 401, L. C. ; 
fntbsequent 'proceedings a8.'52), 1 J)c Cl. M. A: (r. 
702, L. (?. 

A n natal ions ; Harris v. I’oj'uor nSj2), 1 IJrcu. 17 J ; 

Piuford i\ Shilliiigfurd (1877). 2j IV. H. 12.i. Meatd. 
Mval^oa r. Swauwon (185G), 0 L)o G. M. & G. 618 ; lie 
lomlioson. Tomlinson u. Audi-cw, 11898J 1 Ch. 2:12. 

Liabilities not presently due.] — See Sub- 
sect. 2, A., post. 

Right of retainer — In respect of debt due to 
executor,]— 6’ee Part IV., Sect. 4, ante. 

In respect of funeral expenses. ! — Sec 
Buuial, Vol. Vll., p. 523, Nos. 20 -27. 


6371. .] — In an administration suit, it 

appeared that testator &; his surviving pai’tncrs 
were lessees of certain iron workB & premises for 
a term of years, of which eleven were unexpired, 
A, as such lessees, were subject to covenants for 
rent, repairs, insurance, etc. ; & that, by the 
articles of partnership, the exors. of a deceased 
partner might elect to become partners in the 
concern, or to withdraw the capital of deceased 
therefrom : — Held : although the exors. had 

elected not to become partners, & no broach of 
the covenants appeared to have happened, yet, 
as such covenants, if bi*oken, might leave the 
estate of testator liable to demands sufiiciont to 
absorb it, the interest as well as the principal of 
the residuary estate must be i*etainod to answer 
any such possible demands, until the extent of the* 
liability could be ascertained, or, if any part of 
the interest or income should be paid to the tenant 
for life, it could only bo on security to refund th(; 
same, if required to .satisfy any such future 
demand. — P lgtciier r. Stevkxso.v (1814), .3 

JIare, 3(J() ; 13 L. J. Ch. 202 ; 8 Jur. 307 ; 07 
E. It. 120. 

Annotations : —Coiud. Dean c. Allen (18a. 7), 20 Tloav. 1 ; 
Waller r. llarrctt (18.77), 21 Heav. 413 ; DoiIhoii r. 
.Sumtnoll (1861), 1 Grew. & Sin. .77.7 ; lie King, Mellor i». 
Smith Australian Land Mortgagt^ & Agency l!o., 11907 J 
1 ('h. 72. Reid. Iliekliiig t*. Boyer (1871), 3 Mac. & G. 
63.7 ; He Nixon, Gray i?. Bell, 11904J I Ch. 638. Xentd. 
V^iiio V. Faden (18.79), 1 De G. F. &; J. 211 ; lie Dawson, 
Arathoon v. Dawson, [190CJ 2 Ch. 211. 

6372. After assent to specific bequest.]— 

An exor., who has assmited unconditionally to a 
specitic bequest of testator’s leasehold estates, is 
I not entitleil to an indemnity out of ti'stator’s 
general esUite in re8iu‘ct of Jii.s covenants con- 
tained in the lea.se. — H hadbolt r. WoGDFALl. 
(181.*)), 2 Coll. 30 ; 4 L. T. O. S. 401 ; 0 Jur. 224 ; 
03 E. K. 022. 

Annotation ;—Diatd. Hickling v. Boyer (1871), 3 Mac, & G. 
635. 


SUB-SEIT. 2.- 


-In RESl'ECT UF LlAUlLlTlK.S NUT 
l'ilE.SENTLV DUE. 

A. Ill General. 


6370. Right of representative to be indemnifle 

—Exor. claiming to retain out of the resid 
certain parts of the property, to protect liims 
against a future contingent demand in respect 
covenants entered into by testator, for payme 
of ivnt A repairs of an estate held by him unc 
lease fiurn a corpn., though there was no existi 
bi*each of covenant nor arrears of rent, in respc 
of which he was liable : on a bill by tJie residua 
legatee for the property so retained, ordered, th 
the funds in question be made over to pltf., on 1 
givmg a sufTicient indemnity to the exor., the ten 

^ the mast 

K^R^lO 3 Mer. 547 ; 

92: HWer«.(18563.Y2Tw 367 , 

V. Eckett 


6373. By co-executor.] — JC. be- 

queathed leaseholds to trustees for sale, to pay 
the pi*ocecds to liis widow for life, A after in trust 
for the children ; one exor. proved ; A liis co- 
oxor., the solr. of testator, finding himself involved 
in intricate transactions in respect of the leaseholds, 
proved also, A instituted a suit A claimed in- 
demnity against liabilities in respect of the trust : 
^ — I/eld : under tho circumstances, he was jiistilicfl 
in filing the bill, A was entitled to indemnity A 
the costs of the suit. 

Scmble : the assent of one exor. to specilic 
bequests docs nut take away the riglit of the other 
to indemnity.— T urner v. Niuholls (1853), 1 
W. 11. 157. 

general estate — Leaseholds 
Insunicient.] — Where leaseholds have been speciti* 

^ testator, lessee, A they are 
insufficient to indemnify the exors., they, tho 
exors., are entitled to indemnity out of the general 
°*“te against the covenants in the leases, if tho 
specific legatee cannot give a sufficient indemnity. 
— CfAjaiiATT V. Lanuefield (185(1), 27 L. T. O. S. 
12 ; 2 Jur. N. S. 177. 

Against what UabiUties— In respect of 


—An administrator Is entitled to be 
indemnided by the estate for coats 
incurred as adniluiatrator in actions 
either pendi^ against deceased & 
carried on after his death, or which 
wero liwtituted after his death.— 
McKae's Estate (1895), 26 N a if 
(16 It. & G.) 214.-^AN: 


PART V. SECT. 7. SUB-SECT. 2.— A 

of representative to b 
imcnmijicd —Against what liabilUits- 
J a respect of covenants in leases.] — Ai 
^or. liabJo to further contingent de 
mauds in I'ospect of covenants enterei 
into by testator for payment of ren 


HOeelflcally devised. Is 
entitled to u HutUoieut ludeiiinlty to he 
legatee. — W ilduidujc *>. 
M'Kanb (1828), 1 Mol. 122.— IR. 


P; ~'~T ; — /n rt\Hpeci of shares.] 

testator hequeutUed his residuary 
estate, including oortaiu fully paid up 
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Part V. — Powers and Riorts of Representative. 


covenants In leases.] — Sae Nor. 0370-0374, ante; 
Nos. 0375-0377, 0382, 0384, 0380, riost. 

On sale of leaseholds.] — See 

Sub-soct. 3, U , j)ost. 

In respect of shares.] — See Nos. (5378, 
0381, 0385, poid. 

6876. Loss of right — Executors divesting 

themselves of representative character.] — (1) 

Where l(‘a.se]iold8 were devised io three trustees & 
exoi's., cuie of them liaving died, the two sur- 
viving trustees & exom., one of wliorn liad never 
acted as exor.. under an order of the ct. assigned 
tJie leasehold in tnist for themselves At a newly 
appoint/cd trustee : — Held : by such assignments 
the leaseholds vested in them qud trustees &> not 
qud exors.. Sc they were not entitled to an indemnity 
upon assigning them to the person entitled under 
the will. 

(2) Where an exor. fairly represents everything 
to the ct., a decree directing him to deal with the 
property must operate as an indemnity to him. 

(3) Law of Property Amendment Act, 1850 
(c. 35), is retro.spectivc in its operation. — S mith v. 
Smith (1801 ), 1 Drew. Sc Srn. 384 ; 4 li. T. 44 ; 7 
Jill*. N. S. 0.52 ; 9 W. It. 400 ; 02 E. It. 420. 

j 4 iinotaiions : — Aa to (2) Coiisd. JCe Kinf?, Mollor r. South 
AUHiraliati Land Mort^rago & Agency Co., [1907] 1 Ch. 73. 
Aa to (3) Reid. Dodson v. Samnioll (1801), 30 L. J. Ch. 799. 
CJenerally, Mentd. Lys v. Lys (1869), 17 W, It. 394. 

6376. What amounts to indemnity — Order of 
court authorising distribution — Whether further 
indemnity allowed.] — (1) Where an estate is ad- 
ministered & the residue is paid over under an 
order of the ct., the exor. will be protecled, Sc a 
creditor will not after\vards be allowed to sue him 
at law. 

(2) The exoi*s. of a lessee held entitled to no 
further indemnity against the covenants than the 
personal indemnity of the residuary legatees. — 
Dean v. Allen (1855), 20 Beav. 1 ; 52 E. B. 502 : 
sub nom. Deer v. ALiJi^N, 3 W. B. 294. 

Annotations : — Aa to (1) Consd. Waller v. Barrett (1857), 24 
Boav. 413 ; Dodson v. Sammcll (1861), 1 Drew. & Sni. 
575 ; lie King, Mollor v. South Australian Laud MortKo^o 
& Agency Co., [1907] 1 Ch. 72. Reid. Dobney v. Eckett 
(1858), 4 Jur. N. S. 805 ; lie Lawley, Jackson v. Leighton, 
[1911] 2 Ch. 530. 

6377. .] — (1) An exor. fairly 

stating the facts. Sc paying over the assets under 
the direction of the ct., in an administration suit, 
is fully indemnified against all existing or con- 
tingent demands on the estate. 

(2) Exors. held, under the circumstances, entitled 
to no further indemnity against the leasehold 
covenants of testator than the recognisance of the 
parties beneficially entitled to his estate. — W alijer 
V, Barrett (1857), 24 Beav. 413; 27 L. J. Ch. 
214 ; 30 L. T. O. S. 216 ; 4 Jur. N. S. 128 ; 53 
E. R. 417. 

Annotations: — Aa to (1) Conid. Dodson v. Sammoll (1861). 
1 Drew. & Sm. 676 ; Williams v. Headland (1864), 4 Gilr. 
505 ; Jie King, Mellor v. South Australian Laud Mortgage 
& Agency Co., [1907] 1 Ch. 73. Reid. lie Lawley, Jackson 
V. Leighton, [1911] 2 Ch. 630. 

6378. .] — Exors. held entitled 

to no indemnity against liability in respect of 
shares in a banking co. specifically bequeathed, 
the order of the ct., in an administration suit. 


being of itself a perfect indemnity to them. — 
Addaais V. Fkrkjk (1859), 20 Beav. 381; 28 
L. .T. Ch. 594 ; 53 E. B. 946. 

Annotation : — Mentd. Day r. Day (1800), 1 Drew. & Sin. 

6379 . .J — Smith v. Smith, No. 

0375, ante. 

6380 . .] — (1) In an adminis- 

tration suit, instituted b(*fore Law of Proiiorty 
Amendment Act, 1859 (c. 35), a fund was set apart 
as an indemnity to the exors. iu respect of any 
possible breaches of covenant by their testator 
in regard to his leasehold property. After the 
passing of the Act the party entitled to the 
residuary estate petitioned for payment out of 
ct. of the indemnity fund under the Act. The ct. 
being of opinion that the Act was not retrospective, 
that petition was dismissed. It being subse- 
quently held that the Act was retrospective, a 
jietition of re-hearing was presented with the same 
object as the original petition : — Held : the decree 
of the ct. in an administration suit, where an exor. 
acted ho7id fide, was a complete indemnity to him. 
Sc it was not necessary to set apart an indemnity 
fund. Sc an order would bo made according to the 
prayer. 

(2) Law of Property Amendment Act, 1859 
(c. 35), s. 27, is retrospective in its operation. — 
Dodson v. Sammell (1861), 1 Drew. & Srn. 575 ; 
30 L. .T. Ch. 799 ; 25 J. P. 629 ; 8 Jur. N. S. 584 ; 
9 W. B. 887 ; 62 E. B. 498 ; previous procccdhiys 
(1860), 29 L. J. Ch. .335. 

Annotations: — As to (1) Consd. Re Nixon, Gray r. Bell, 

[1904] 1 Ch. 638 ; Re King, Mellor r. South Austialiaii 

Laud Mortgage & Agency Co., [1907] 1 Cii. 73. Refd. 

Re Lawley, JackBon v. Ijoighton, [1911] 2 Ch. 530. Aa io 

(2) Reid. Bennett r. Lytton, Re Sanford ’b TniBt (1860), 

2 John. & H. 155 ; Smith v. Smith (1861), 4 L. T. 44. 

(Jenerally, Mentd. Hardy v. Fothergiil (1888), 13 App. Cas. 

351. 

6381 . .] — Where in an adminis- 

tration suit exors. claimed to bo allowed to retain 
part of the residuary estate as an indemnity 
against any personal liability that might arise in 
resi)ect of mining shares, part of testator’s estate 
at the time of his death, but since sold, though not 
registered in the name of tlic jiurchaser : — Held : 
the exore. were sufliciently indemnified by the 
order of the ct., Sc it was only necessary that the 
residuary legatee should undertake to be answer- 
able for any claim that might arise. — W illiam.s 
V. IIe.\dland (1864), 4 Giff. 505 ; 3 New Rep. 
412 ; 34 I.. J. Ch. 20 ; 9 L. T. 824 ; 10 Jur. N. S. 
384 ; 12 W. K. 367 ; 66 E. R. SOO. 

Annotation : — Apld. Robs r. Tatham (1869), 38 L. J. Ch. 

577. 

6382 . .] — On a petition by resi- 

duary legatees for payment out of ct. of their 
legacy, the exors. applied to have part of the funds 
set apart to indemnify them against a breach of 
covenant committed by testator as lessee. No 
action had been taken by the lessor on the breach, 
nor had he made any claim under a decree made in 
a suit for the administration of testator’s estate : — 
Held : under the circumstances the lessor had lost 
all remedy against the exors., who therefore 
required no indemnification against the breach of 
covenant. — Ross v. Tatham (1869), 38 L. J. Ch. 
577 ; 21 L. T. 351 ; 17 W. R. 960. 


Bhores In a oo. on which there exist od exor. was ordered to transfer the sharcB u. — - — - «] — Mackexjiik 

a contingent liability, to bis daughter. & the remainder of the residuary w. Blomkikld (1904), 5 S. It. N S. W. 
upon the execution by the legatoo ot estate to the legate. — O hishotjh v. 209. — AUS. 

an Indeinnity to the exor. & the con- (liLcimiST (1902), 2 S. R. N. S. W. 84 ; r. In respect of ad- 

sent of the oo. to such transfer, the 19 N. S. VV. W. N. 140. -AUS. ramrs made to ej editors To meet 
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Sect, 7. — Indemnity: Snb-eect. 2, A. & B.; sub- 
sect. 3.] 

6383. Whether retention of assets 

allowed.]— Williams v. Headland, No. 6381, ante, 

6384. Privity of estate between 

executors & lessors.] — On making an order for 
the distribution of the estate of a testator arriongst 
his residuary legatees the ct. will not set aside any 
part of his assets to indemnify his exors. against 
possible liabilities whioii may arise in respect of 
leases formerly held by him, unless there is privity 
of estate between the exoi’s. &> the lessors. — 
Ite Nixon, Guay v. Bell, [19^4] 1 Oh. 638 ; 73 
lu, J. Oh. 446 ; 48 Sol. Jo. 306. 

Annotation: — Consd. Re Kinj?, Mcllor r. South Australian 

Land Mortgage & Agency Co., [lUOT] 1 Ch. 72. 

6385. .] — The exors. of a tes- 

tator w'hose estate comprised sliarcs of £10 each 
in a limited co., of which only £4 had been called 
up, took out a summons for a declaration that they 
were entitled to distribute the estate among the 
residuary legatees notwithstanding the possible 
future liability on the shares. The beneficiaries &- 
the CO. were made defts. : — Held : it was not the 
practice of the ct. to retain funds in ct. for the 
protection of a contingent future creditor, &: it 
was unnecessary to do so for the protection of the 
exors., for they were sufficiently protected by the 
order of the ct. in the administration of an estate. 
— Re King, Mellor v. South Australian Land 
Mortgage & Agency Co., [1907] 1 Ch. 72 ; 76 
L. J. Ch. 44 ; 95 L. T. 724 ; 51 Sol. Jo. 48. 

Annotation : — ^Mentd. Re Blow, St. Bartholomew’s Hospital 

V. Cambden, [1914] 1 Ch. 233. 

6386. Payment out of court of indemnity fund — 
When ordered.] — Where there was an indemnity 
fund in ct. for the protection of exors. against the 
rents & covenants of certain leases which had 
formed part of their testator’s estate. The ct., 
on being satisfied that the risk was very small & 
that no claim had been made for twenty-one 
years, ordered the whole fund to be paid out, 
notwithstanding that some of the leases had about 
fifty years fo run. — Crook v, Hendry, Hendry 
V, Crook. Jv\yne v. Crook (1878), 26 W. R. 325. 


B, On Sale of Leaseholds, 

6387. Before Law of Property Amendment Act, 
1859 (c. 35), s. 27 — Right of representative to be 
indemnified.] — Leasehold estates of a testator were 
sold under a decree for carrying the trusts of the 
will into execution. The exor. & trustee of the 
will had never been in possession of the estates : — 
Held : nevertheless, he was entitled to be in- 
demnified in respect of the rents & covenants. — 
Cochrane v, Robinson (1840), 11 Sim. 378 ; 10 
L. J. Ch. 109 ; 5 Jur. 4 ; 59 E. R. 919. 

Annotation: — ^Befd. Hlckling v, Boyor (1851), 3 Mac. & Q. 

635. 

6388. .] — Testator held long lease- 

holds, some as original lessee & others as assignee. 
They were sold in the suit ; — Held : the exors. 
were entitled to be indemnified against the 
eventual breaches of the covenants, either by a 
retainer in ct. of a part of the assets, or by a 
security of the legatees to refund. — Dobson v. 


Administrators. 

Carpenter (1850), 12 Beav. 370; 50 E. R. 
1103. 

Annotation : — ^Refd. King v. Maloott (1852), 16 Jur. 237. 

6389. .] — Exors. of the assignee of 

Icfiseholds held, after an assignment by them, 
entitled to have a fund set apart for their 
indemnity ; but refused as to valuable leaseholds 
at small rents, of which testator was original 
lessee. — ^Brewer v, Pocock (1857), 23 Beav. 310 ; 
53 E. R. 122. 

6390. .] — Garratt V. Lancepield, 

No. 6374, ante, 

6391. Since Law of Property Amendment Act, 
1859 (c. 35), s. 27 — Whether Act retrospective.]— 

Dodson v, Sammell, No. 6380, a^ite, 

6392. .] — On the sale of a leasehold 

before the passing of TjRW of Property Amendment 
Act, 1859 (c. 35), the purchaser covenanted to 
indemnify the vendor against the covenants of the 
lease. He bequeathed the leasehold to his widow 
&> appointed her his extrix. : — Held : the Act 
applied, & the exors. of the widow were at liberty 
to distribute her estate without setting apart 
any fund to provide against t-he liability under 
the covenants . — Re Green (1860), 2 De G. P. & J. 
121 ; 45 E. R. 568. 

6393. .] — Smith v. Smith, No. 6375, 

ante, 

6394. .] — ^A fund set apart in 1857 

to answer liabilities of an intestate’s estate in 
respect of leasehold covenants was distributed 
in 1865 amongst the next of kin, it appearing that 
all the leases had either been sold or surrendered, 
& above statute having passed in the meantime. 
— Reilly v. Reilly (1865), 34 Beav. 406 ; 65 
E. 11, 691. 

6395. Payment out of court of indemnity 

fund — Ground landlord — Necessity for consent of.] 

— Where an indemnity fund is set apart by the 
ct. in respect of leasehold property belonging to 
testator, it is done for the secimty of the ground 
landlord, & not for the protection of the exors. ; 
& the parties beneficially interested are not 
entitled to have it paid out under above Act, 
without the consent of the ground landlord. — 
Bunting v. Maukiott (1861), 7 Jur. N. S. 565 ; 9 
W. R. 264. 

AnjMtcUion; — ^N.P. Sawdon v. Marriott (1873), 28 L. T. 

6396. Necessity for service of 

petition on.] — Wliere a petition is presented for 
payment out of ct. of a fund set apart to indemnify 
exors., on the sale of their testator’s leaseholds, 
it is not necessary to serve the ground landlord. — 
SOWDON V, Maurioit (1873), 28 L. T. 867 ; 21 
W. R. 808. 

6397. Who Is a “ purchaser ** — Assignee 

paid for taUng over lease.] — An assignment by an 
exor. of his testator’s leasehold property to an 
assignee who is paid money for taking over the 
lease & indemnif^fing the exor. is not an assign- 
ment to a “ purchaser ” within above Act. 

The word “ purchaser ” in this sect, means a 
person who buys the lease & pays a price in money 
for it. — Re IjAWLBy, Jackson v, IjBtghton, [1911] 
2 Ch. 630 ; 81 L. J. Ch. 97 ; 105 L. T. 671 ; 66 
Sol. Jo. 13. 


paymentH due on mortgage .] — A porson 
iiad advanced sums to the exortt.iorthe 
purpose of meeting periodical payments 


in respect of a building society mtge. 
on the estate ; — Held : the exors. were 
entitled to bo Indemnifled out of the 


cstaio In respect of such advances. — 
Fkmton V. Hornr (1889), 7 N. Z. h, R. 
027 • ~ N»Zt 
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Part V.— Powers and Eights of Eepresentative. 


SuB-SEC!T. 3 . — Representative Carrying on 
Testator’s Business. 

6308. Representative acting under will.] — The 

exor. or tnistoe directed to carry on the business 
having the right to resort for liis indemnity to the 
assets directed to be employed in carrying it on, 
the creditoi's of the trade are entitled to the benefit 
of that right, & thus become creditors of the fund 
to which the exor. or trustee has a right to resort 
(Turner, L.J .). — lie Beater, Ex p. Edmonds 
(1802), 4 De G. F. & .T. 488 ; 45 E. K. 1273 ; euh 
nom. Re Beater, Dennant Ad Russ, Ex p. 
Coster’s Executors, 31 L. J. Bey. 15 ; 8 Jur. 

N. S. 029 ; sub nom. Re Costpjr, Beater Ad Co., 
Ex p. Co8TP3R’s ExEcuTOits, 0 L. T. 190 ; 10 W. R. 
372, L. JJ. 

Annotations : — Consd. Re Johnson, Shearman v. Robinson 
(1880), 15 Ch. D. 548. Reid. Re Dixon. Ex p. Gordon 
(1874), 10 Ch. Ann. 161, n. ; Strickland v, Symons (1888), 

22 Ch. D. 666. Mentd. Re LovoU, Ex p. Lovell (1865), 13 
L. T. 451. 

6399. Testator's estate Insolvent.] — An 

exor. wlio in winding up testator’s affairs, Ad acting 
in pursuance of the will. Ad according to testator’s 
course of business, gave a promi.ssory note for a 
trade debt of testator’s : — Held : not entitled to be 
indemnified in full in respect of the promissory 
note out of testator’s estate, which was insufficient 
I/O pay his debts. — Lucas v. Williams (No. 2) 
(18(12), 4 De G. F. Ad J. 439 ; 10 W. R. 077 ; 45 
E. R. 1254, L. JJ. 

Annotation : — ^Refd. Re Gorton, Dowse v. Gorton (18S0), 60 
L. T. 305. 

6400. Manager's salary — Executors 

empowered by will to employ co-executor as 
salaried manager.] — A testator appointed three 
persons as oxors. Ad trustees of his will Ad gave to 
them his business Ad the premises where it was 
carried on upon trust to carry on the same for 
such period as they might think flt ; Ad he gave 
power to the trustees employ one or more of 
them at a salary to manage the business. One of 
the exors. Ad trustees having been appointed by the 
others of them to manage the business at a salary 
wliich was duly paid to him, they claimed to be 
i*n titled, in an action brought for the administra- 
tion of the estate, to be allowed that remuneration. 
It was anticipated that the estate would prove to 
bo insolvent : — Held : the allowance claimed 
could not be made to the exora. Ad trustees as 
against creditors of the estate . — Re Salmen, 
Salmen V. Bernstein (1912), 107 L. T. 108 ; 5(5 
Sol. Jo. (532, C. A. 

6401. .] — Re Johnson, Shearman v . 

Robinson, No. 6022, ante. 

6402. Effect of default— In payment of 

money — In rendering accounts.] — Re Kidd, Kidd 
V, Kidd, No. 6024, ante. 

6403. Of co-executor.] — Re Frith, 

Newton v. Rolpe, No. 6025, ante. 

6404. Without assent of certain creditors — 

Priority of non-assenting creditors.] — Rc East, 


liONDON County As Westminster Banking Co., 
Ltd. r. East, No. 6016, ante. 

With assent of creditors.] — See Nos. 6405- 
0409, post. 

6405. Representative acting with assent of 
creditors — Right to indemnity In priority to 
testator's creditors — Whether indemnity limited.] — 

A testator’s business was carried on for about 
three years by his exors. after his death in accord- 
ance with the provisions of the will Ad with the 
assent of testator’s creditors, in the interest of the 
creditors as well as of the beneficiaries, Ac was 
properly carried on : — Held : the exors. were 
entitled, in priority to claims by testator’s creditors, 
to bo indemnified out of testator’s estate against 
the liabilities which they had properly incurred, 

Ad the indemnity was not limited to that portion 
of the assets which had come into existence or 
changed its form since testator’s death. — D owse 
V. Gorton, [1891] A. C. 190 ; 60 L. J. Ch. 745 ; 

64 L. T. 809 ; 40 W. 11. 17, II. L. ; varyhu/ S. C. 
sub nom. Re Gorton, Dowse v. Gorton (1889), 

40 (.m. D. 536, C. A. 

Annntatio7is : — Apld. Re Owen, Frlsby, Dyke r. Owen (1892), 

66 L. T. 718 ; Re Brooke, Brooke v. Brooke, [1894] 2 Ch. 
600. Distd. Re MiUard, Ex p. Yates (1895), 72 L. T. 823. 
Consd. Re Frith, Newton v. Rolfo, [1902] 1 Ch. 342 ; 
Re East, Loudon County & Westininstcr Baiikingr Co. 
t’. East (1914), 111 L. T. 101. Distd. Re Oxley, Hornby 
V. Oxley, [1914] 1 Ch. 604. Reid. Re Bach, Walker v. 
Bach, Lloyd's Bank v. Bach, [1892] W. N. 108 ; Jte Kidd, 
Kidd r. Kidd (1894), 42 W. R. 571 ; Re Raybouhl, Ray- 
bould V. Turner, [1900] 1 Ch. 199 ; Jounings v. Mather, 
[1901] 1 K. B. 108; iic Salmen, Salmon v.Bem8toln(1912), 
107 L. T. I 08. Mentd. Re Blundell, Blundell v. Blundell 
(1890), 59 L. J. Ch. 269 : Nutter v. Holland (1894), 71 
L. T. 508 ; Re Newland, Bush v. Summers, 11904] W. N. 
181 ; Watllng v, Lewis, [1911] 1 Ch. 414 ; Re Reynolds, 
Exp. White, [1915] 2 K. B. 186. 

6406. No authority in will to carry on 

business — Appointment of receiver Ad manager In 
administration suit.] — Tlie principle of Dowse v. 
Gorton, No. 6405, ante, that an exor. carrying on a 
testator’s business with the iissent, either express 
or implied, of testator’s creditor’s is entitled, in 
priority to testator’s creditors to bo indemniffed 
out of the estate again.st the liabilities properly 
incurred by liim in carrying on the business, is 
applicable where a receiver Ad manager has been 
apiiointed in an administration action to carry 
on the business in succession to the exor., & 
whether the will does or does not contain a power 
to carry on the business. — Re Brooke, Brooke v. 
Brooke, [1894] 2 (3i. 600 ; 64 L. J. Ch. 21 ; 71 
L.T. 398; 8 R. 444. 

Annotations: — Dbtd. Re Oxley, Hornby v. Oxley, [1914] 
1 Ch. 604 . Mentd. West Loudon Syndicate v. 1. R. Comr«., 
11898] 2 Q. B. 507. 

6407. Business carried on for 

representative's own benefit.] — The sole extrix. of 
a testator, who was also his sole legatee, carried 
on his business for about six months sffter testator’s 
death. No authority to carry on the busineas 
was contained in the will, but the creditors of 
testator assented to its being carried on by the 
extrix. An order was afterwards made by the 


PART V. SECT. 1, SUB-SECT. 8. 

6406 i. Representative acting with as- 
sent of creditors — Right to indemnity in 
priority to testator’s creditors.y—Aa a 

E eneral rule the Indemnity \dU only 
e ordered as atcolnst unsecured oredi- 
tors, except whore the assent of the 
secured creditors is given to the con- 
tinuation of the business, Ac where 
I consent Is given there will be no 


distlnotion made between secured Sc 
unsecured creditors, except, however, 
that the exors. must look first to the 
property on which there Is no security 
before they can look to the property 
covered by the security. — ^Wright v. 
Bkatty (1909), 2 Alta. L. R. 89. — CAN. 

6406 if. .1 — Where con- 

siderable liahillties wore incurred by the 
oxors, in carrying on the business, Sc 


the assets were lusufiiciont to pay both 
the creditors of testator & the orators 
of exors : — Held : testator’s creditors 
must be taken to have assented to the 
oorrying on of the business, Sc the 
exors. w’ere entitled, In priority to 
testator's creditors, to be Indemnified 
out of the assets iu hand against the 
liabilities iuourred by them in carrying 
on the business . — Re Hodgsb, Hodges 
V, Hodgks, [1899] 1 I. It. 480.— IR. 
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7. — Indemnity : Svh-fiecl. 3. Sects. 8 & 9.] 

ct. that deceased’s estat-e should be administered 
in bkpcy. The extrix. was held to have carried 
on the business for tlie jajrpostj of juf)pcrly 
i*ealising the estate, & was entitled to an indeninit y 
for debts incurred by her in carrying on the busi- 
ness, & her creditoi’s, in respect of such debts, 
should have been paid in priority to creditors of 
deceased : — Held : the extrix. wiis not entitled 
to an indemnity, on the ground that tJie business 
was carried on by her, not for tlio pur])ose of 
winding up the estate, but for her own main- 
tenance & benefit, & there was no evidence of 
such a consent by the creditors of testator as 
would mak(i her their agent in carrying on the 
business . — He Miij^rd, A’a- p. Yates (1895), 72 
L. T. 823. 

Annotatwn : — Consd. lie Oxley, Homby t?. Oxley, [1914J 1 
Ch. 601 

5408. Right to Indemnity in priority to 

trade debts.] — A testator by his will directed his 
exors. to carry on his business ; this they did, & 
incurred certain debts. A creditor of testator 
then commenced an administration action, & 
obtained judgment. The assets were insudicient 
to pay both the costs & expenses of the exors. k, 
the debts incurred by them in carrying on the 
business. The minutes were referred to the judge 
to be spoken to, by order of the district registrar : — 
Held : the exors. having continued the business 
lawfully with the consent of the creditors, the 
general rule applied, & the exors. were entitled to 
be paid out of the assets their costs k expenses 
in priority to the debts incurred by them in carry- 
ing on the business . — Re Owen, Fjrisby, Dyke k 
Co. V. Owen (1892), (10 L. T. 718; 30 Sul. .fo. 
504. 

6409. What amounts to assent.] — Testator, 

a boilermaker, who died in 1908, by his will 
appointed his widow & his son his exors. k devised 
k bequeathed all his real & personal estate to his 
widow absolutely. The will contained no power 
to the exors. to carry on the business. The widow 
& son continued to carry on the business as exors. 
until the beginning of Nov. 1912. The widow 
i*eceived certain weekly sums k the son was paid 
an ordinary salary as manager. All testator’s 
creditors with the exception of tlwee had been 
paid. In Nov. 1912, two of the tlircc unpaid 
creditors obtained the ordinary creditors’ decree 
for administration. Both ijltfs. were aware that 


1 the business was being carried on, but took no 
stops to intorfero with it. In Dec. 1913, an 
application was made by subsequent creditors 
for a declaration that the exors. wore entitled to 
an indemnity out of the assets for debto incurred 
ill carrying on the business in priority to the 
original creditors of tostator, k that ajipcts. k 
all other new creditors might have the benefit of 
such indemnity. On appeal; — Held: (1) as the 
exors. had carried on the business for the benefit 
of the widow k not under an agreement with 
testator’s creditors, appets. were not entitled to 
an indemnity out of testator’s estate in priority to 
the persons to whom testator was indebted at his 
death ; (2) merely standing by with knowledge 
that the business was being carried on k abstaining 
from interference with it were not of themselves 
sufficient to constitute the original creditor’s of 
testator persons entitled to the subsequent assets 
k therefore bound to give effect to the indemnity. 
— Re Oxley, Hornby (John) k Sons r. Oxley, 
[1914] 1 Ch. 004 ; 83 L. J. Ch. 412 ; 110 li. T. 
020 ; .30 T. L. R. 327 ; 58 Sol. Jo. 319, C. A. 

6410. Representative not acting under will or 
with consent of creditors.] — Re Evans, Evans v, 
Evans, No. 0002, ante. 

6411. -.] —Re Oxley, Hornby (John) k 

Hons r. Oxley, No. 0109, ante. 


Sect. 8.— MISCELLANEOUS POWERS. 

To administer convict’s property.] Criminal 
Law, Vol. XIV., pp. 195, 490, Nos. 5159-5401. 

6412. To bring action— Assumpsit — For copy- 
hold fine.] — Assumpsit lies by an exor, for a copy- 
hold fine set by testator. — S hitttlew'ORTII v. 
Carnet (1088), 3 Lev. 201 ; Comb. 151 ; 3 Mod. 
Rep. 239 ; 1 Show. 35 ; Carth. 90 ; 83 E. R. 080. 

Annotations Reid. Frawrr. Mason (1883), 11 Q. B. D. 574. 
Mentd. A.-G. v. Perry (1731), 2 Com. 481. 

6413. Debt— For relief against heir.] — Tho 

exor, of a lord of a manor may bring an acdlon of 
debt for a relief against tlie exor. of the heir.— 
St. John (Lord) v. Brandring (1002), Cro. Eliz. 
883; 78 E. R. 1107. 

6414. To enforce contract.] — Bubb’s Case 

(1078), Freem Ch. 38 ; 22 E. R. 1041. 


6408 i. Right to indemnity in 

priority to trade debts. i — Each of several 
exors. carrying on the business at 
testator has a right of indemnity 
against tho assets, including a lien over 
those assets, for liabilities properly 
incurred. — S avage v. Union Bank op 
AUSTRALIA, Ltd., Whitelaw r. Union 
Bank of Australia, Ltd. (1906), 3 
O. L. R. 1170.— AUS. 

B. By order of court — Manager 
acting in lieu of execuior — Right to be 
indemnified by general assets.] — A 
manager appointed by the ct. to carry 
on the business of testator in the place 
of the exor., who had an implied power 
to cariy it on, no particular assets 
being devotod by the will for that 
puipose. Is entitled to be indemnified 
by the ranoral assets against liabilities 
inenrrod by him In carrying on the 
business. — O’Neill v. M’Grorty, 
[1916] 1 I. R. 1.— IR. 

t. Receiver acting in lieu of 

executor — Right to indemnity in priority 
to executor.}— The business of testator 
was carried on, pursuant to a direction 


in hla will, through the agency of his 
widow, & subsequently by a receiver 
appointed by the ct. Debts were in- 
curred by the exors. & by the receiver 
in the carrying on of the business, & 
the assets reuJised were deficient : — 
Held : the receiver was entitled to 
Indemnity in priority to the exors. — 
Re Hkaly, Hkaly v. Oliver, [1918] 
1 I. K. 366.— IR. 

a. No indemnity for losses 

rior to order.] — The trade of tostator 
ad been carried on by his exors. 
without any authority under his will. 
An order of the ct. had confirmed their 
action as from the time of his death, & 
had indemnified them, as from the 
commencement of a suit to administer 
the estate, imtll the property should 
be sold. IMor to this, the exors. had 
borrowed money & contracted trade 
debts without the knowledge of the 
court when tho order was obtained : — 
Held : notwithstanding tho order con- 
firming the carrying on of tho business, 
the exors. were not entitled to be 
indemnified out of the es^U) to the 


extent of their losses. — F knton r. 
Horne (1889), 7 N. Z. L. 11. 627.— 

N.Z. 

b. General rule — Executor autho- 
rised to carry on testator's business .] — 
An exor., who has been authorised to 
carry on testator’s business both by 
the will, & by the ct., & who has pro- 
perly incurred liabilities t.o trade 
crediU>rs, is entitled to an indemnity 
in respect of such liabilities. — M ooke 
V. M’Glynn, [1904] 1 I. IL 334.— IR. 


PART V. SECT. 8. 

0 . To buy in resist payment — 
A ttempted sale of property by executors 
of life tenant.] — A devise of the use of a 
dwelling house with land attoohod. 
together with furniture & other eiTects 
therein, to occupy during tho natural 
life of tho devisee, does not enable the 
devisee to dispose by will of the per- 
sonal property ; & the exor. of tostator, 
giving notice to the exors. of the de- 
visee at u sale of such property may 
purchase & resist payment. — D ickuon 
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6415. Ejectment.] — If an annuity bo 

gmntod out of land, with power to the grantee 

‘ his assigns, in case the annuity bo in arrear, to 
enter & retain possession of the land until payment, 
& the grantee enter for non-payment, of the 
annuity, & die in possession of the land, the 
ari'ears being still unpaid ; — Sernble : the exor. 
of the grantee takes such an interest in the land 
as will entitle him to maintain an ejectment. — 
Dob d. Sltoden v. Weaver (1848), 2 t)ar. & Kir. 
754, N. P. 

Practice & procedure.] — Sec l*art VII., 

•post. 

To distrain for rent.] — See Distress, Vol. 
XVIIl., pp. 285, 28fi, Nos. 191-210. 

To employ agents & solicitor.] — See Part VI., 
Sect. 0, sub-sect. 5, C. & 1)., poaU 

6416. To grant easement.] — Where, under a 
special Act pei’sons empowered by the Lands 
Clauses Acts to sell & convey or release lands were 
enifiowered if they thought fit to grant easements ; 
— Held : an extrix. who had no estate or interest 
in land, but only a pow'er to sell it, w’as not cm- 
])owered to grant an casement over it. — Re 
llARROW-lN-PURNESS CORRN. & UaAVLINSON’S 

(JoNTRACrr, [1903] 1 Ch. 339 ; 72 L. J. Ch. 233 ; 87 
L. T. 724 ; 51 W. R. 248. 

6417. To let cattle remain on land — Representa- 
tive of lessee for life.] — The exors. of a lessc^e for 
life have an implied licence t-o let the cattle remain 
on the land for a convenient time. — Stodden v. 
Harvey (1008), Oro. Jac. 204 ; 79 E. R. 178. 

AmwUitums : — Mentd. Boll v. Wardell (1740), Willos, 202 ; 
Davies u. inj?ram (1807), 17 L. T. 33. 

6418. To make agreement — For benefit of estate 
— Agreement not to oppose re-election of director.] 

— Defts. were tlu? rcgistcired holders, as exors., 
of shartjs in a limited co. They wore also, in their 
individual capacity, shareholders in, & dircctoi*s of, 
Die CO. '^riiey entered into an agreement by which 
they bound themselves alike in tlieir representa- 
tive & individual capacities to vote always for the 
re-election of a particular director. The considera- 
tion t)f the agreement was a certain benefit to their 
testator’s estat e : —Held : the agreement was 
intra vires defts. in their individual capacity, not- 
withstanding the fact tliab they were directoi*s of 
the co. A:; the agreement was iiUra vires defts. in 
their representative capacity. — (Ireenwell r. 
Porter, [1902] I Cli. 530 ; 71 L. J. Ch. 213 ; 80 
L. T. 220 ; 9 Mans. 85. 


Sect. 9.— of CO-REPRESENTATIVES. 

6419. General rule— Each executor has whole 
office in him.] — Cowper v. (^owper (Earl) (1732), 


2 P. Wms. 720 ; 24 E. R, 030 ; on appeal (1730), 

2 P. Wms. 755, H. L. 

Annotations: — Mentd. Basshaw v. Spencer (1743), 2 Atk. 
.570; Burgess v. Wheat© (1759), 1 Eden, 177 ; Farr v, 
Nowiuan (1792), 4 Term Itep. 621 ; Craufurd v. Hunter 
(1798), 8 Term Rep. 13 ; Re Roay (1847), 8 L. T. O. S. 
476 ; Haywood, v. Cope (1858), 25 Beav. 140 ; Buchanan 
V. Harrison (1861), 1 John. & H. 662 ; Dean v. Brown, 
119U9] 2 K. B. 573. 

6420. Considered as distinct person.] — 

A debtor to a bkpt. estate, paying the debt to one 
assignee, is not a discharge ; he should have taken 
a receipt likewise from the co-assignee. Otheiwise 
as to an exor., because they have each a power over 
testator’s whole estate, & considered as distinct 
persons. — Can v. Read (1749), 3 Atk, 095 ; 20 
E. R. 1199, L. C. 

Anrwtaiion : — ^Retd. Jones v. Smith (1840), 18 L. J. Ex. 
145. 

6421. .]— Jacomb V. Harwood, No. 

0030, ante. 

6422. Power of executor to act alone.l — 

If one of two exors. deliver a bond due to testator 
to a stranger, in sati.sf action of his own debt & 
di(}S, an action of detinue will not lie by the sur- 
viving exor. to recover it back. — K elsack v, 
Nic’HODSON (1590), Cro. Eliz. 490 ; 78 E. R. 740. 

6423. Although others dissent.] — 

Two exors., one dissents, the act of the other good. 
— Bacon v. Bell (1597), Toth, 87 ; 21 E. R. 131. 

6424. .] — Pltf. & W. H. administrator 

to J. 11. empower defts. by letters of attorney to 
get in intestate’s effects. W. II. afterwards settled 
the account with them, receives the balance, ^ves 
a general release, & then dies. Pltf., as surviving 
administrator, i)rays the stated accounts & releases 
may be set aside, as being settled without his 
privity. One administrator cannot release a debt 
so as to bind his fellow, otherwise as to an exor., 
for eacli entirely represents testator ; but the 
release of one administrator may ^ bar both, if 
releasee is accountable to them in their own 
right, & not as administratore. The releases here 
being unfairly obtained, though effectual in la\v, 
were set aside in equity. — Hudson v. Hudson 
(1737), 1 Atk. 4(i0; West temp. Hard. 155; 20 
E. R. 292, L. ( J. 

Annotation :—Consd. Jucoiub o. Harwood (1751), 2 Vos. 
Son. 265. 

6425. ,] — One exor. can do any act; 

not one trustee. — E.e p. Rigby (1815), 19 Ves. 
403 ; 34 E. R. 588, L. C. 

6426. Power of executor to bind — Co- 

executors personally.] — In whatever degree the 
act of one exor. may bind the estate of testator, 
he has no authority to bind personally his co- 
exor. (Sir John Cross). — Re Robinson & Far- 
RAND, Ex p. Holdswobth (1841). 1 Mont. D. & 
De H, 475, Ct. of R. 


r. SnuflKT (1844), 1 U. C. 11. 180. — 

OAN. 

d. To retain numey to meet claims.] 
— The exors. retained in their hands 
a sum to moot olaliuH against the 
estate, & were not oallod upon to pay 
it into ct. : — Held : tlie amount 
retained was not unreasoualdo, & the 
exors. were not chargeable with interest 
in respect of It. — Thompson v. Fair- 
BAIHN (1886), 11 P. it. 333.— CAN. 

e. 'To apply assets — For mainienance 
of property duriny life tenancy.] — Tes- 
tatrix gave certain land to her exors. 

J. — VOL. XXIV. 


tipon trust, together with all furniture 
& personal property thereon, to tho use 
of nor husband for life & on his death 
to bo sold : — Held : the exors. could 
not apply auy inonoys from tho general 
estate for tho up-keep of the property. 
— lie Ckpkklky’m Estate, 11919] 2 
W. W. Jl. 495.— CAN. 

I. For hcne/lt of infant heir .] — 

An exor. is not Justliled in paying 
interest Sc profits from a bxisinesB to the 
widow, or to an assignee of the widow, 
until lie is satisfied that an infant heir 
is being properly maintained by the 
mother. — Toruss v, Allen (1906), 26 


N. 7j. L. 11. 17.— N.Z. 

PART V. SECT. 9. 

g. General rale — Power of executor 
to act alone — Where others Juive refused 
service .] — Where by a will more than 
one norsou are appointed exors., Sc ail 
of them jointly are ompowerod to 
alienate any property for payment of 
debts & to borrow money for tho 
improvement Sc preservation of tho 
estate, l»robate Sc Administration Act 
(V of 1881), 8. 92, by reason of such 
direction in the will, does not dis- 
qualify one of several exors., who alone 
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Sect. 9. — Of co-Teprese niaii ves. Sect. 10.1 

6427. Estate — ^Parties Interested not 

precluded from relying on legal title.] — There is no 
authority for the proposition that the acts of one 
of several exors. can bind the estate so as to pre- 
clude other persons interested in that estate from 
relying on their legal title . — Re Ingham, Jones 
r. Ingham, [1893] 1 Ch. 352 ; (52 L. J. Ch. 100 ; 
68 L. T. 152 ; 41 W. li. 235 ; 37 Sol. Jo. 80 ; 3 
It. 126. 

To get In estate.] — See No. 3979, ante. 

6428. To give receipt.] — Testator gave the re- 
sidue of his estate to his two exoi*s. upon certain 
trusts. Part of his estate consisted of a bond 
giv(ni by tlie trustees of a minor wlio came of age 
within a year after the death of testator, & the 
exors. then accepted his bond to them jointly, in 
the place of the bond given by the trustees. Ten 
years afterwards a part of the money was paid 
by the obligor to one of the obligees, who em- 
bezzled the money so paid, & gave a i*eceipt 
purporting to be signed by both the obligees, but 
in fact signed by one only, the signature of the 
other being a forgery. In a suit by tlu‘ other 
exor. & eestuie que trutil under the will against 
the obligor : — Held : though the obligor interffled 
to have the receipt of both obligees, the i-eceipt 
of one was sufTicient to discharge the obligor as 
the obligees were exors. — Charlton v. Durham 
(Earl) (1869), 4 (h. App. 433 ; 38 L. J. Ch. 183 ; 
20 L. T. 467 ; 17 K. 995, L. C. 

Annoiaiions : — Consd. Lee r. Sankey (18 7. *5), L. II. 15 Eq. 

204. Mentd. Mocbiyde r. Eykyn (1871), 21 L. T. 401. 

To alienate — Personalty.] — See Sect. 2, sub- 
sect. 2, A., ante. 

Right to purchase.] — See Sect. 2, sub- 
sect. 2, 11. (a) ii., ante. 

Real estate.] —>SY>c Sect. 2, sub-sect. 3, A., 

ante. 

Right to purchase.] — See Sect. 2, 
sub-sect. 3, B. (a) ii., ante. 

To compromise— Claims.]— Sect. 3, a?dc. 

Of co-executors.]— ^’cc Sect. 3, sub- 

sect. 2, ante. 

Debts of co-executors.] — See Sect. 3, sub- 
sect. 2, ante. 

Indemnity — Assent by co-executor to specific 
bequest.]— 6'cc No. 6373, ante. 

6429. To sue — Co-executor .j — Crocker v. 
Hamden (1.578), Toth. 71; 21 E. R. 127; sub 
nom, Croker v. Hajmbden, Ch. Cas. in Ch. 118. 

6430. To enforce obligations.] — 

Cotton v. Causton (1579), Cary, 79 ; 21 E. K. 
42. 

. 6481. .] — One exor. may sue another 

in this ct., thougli not at law. — Allen v. Story 
(1585), Totli. 80 ; 21 E. U. 131. 

6432. .] — One exor. may sue another 


I in this ct., though not at law. — O kely v. Barnard 
' (1.596), Toth. 86 ; 21 E. R. 131. 

6433. .] — An exor. has a remedy 

against his co-exor., & in the Ct. of Arches may, 
in the capacity of residuary legatee, maintain a 
suit for his share of the I'esidue. — G len v. Web- 
ster & Wilson (1754), 2 Lee, 31 ; 161 E. K. 
253. 

6434. Husband of executrix — For detinue 

of testator’s goods.] — Anon. (1553), Bcnl. 10 ; 73 
E. R. 938. 

6435. Co-executor’s executor — For con- 

version of testator’s goods by co-executor.] — 

Wray v. Sapcote (1579), Cary, 86 ; 21 E. R. 46. 

6436. Third party — For price of goods of 

testator — One executor acting as agent of others.] — 

A., B. & C., exors. of D., sell goods of their tostattn* 
to E., the price to be paid to (J. to be by liiin dis- 
tributed among the creditors of i). The thwic 
exors. may, without a special count, maintain in- 
debiiatus asaumpsitt or debt, against E. — Pearson 
r. PEAR.SON (1833), 5 B. A Ad. 859 ; 2 Nev. & M. 
K. B. 471 ; 3 L. J. K. B. (52. 

6437. Acting as executor’s agent — 

Agent not appointed by all executors.] - Under a 
written authority from two of thit^e exors., who 
alone had proved the will, C. received the amount 
or certain rents due from the tenants of lauds in 
which testator had a term of years, 6c gave a receipt 
for it in the* name, Ac on account of the two : — 
If eld : the three exors. could not jointly sue U. 
for the money, unless it were found by the jury, 
that the two contracted with him on account of 
themselves & the other (‘xor., or generally on 
account of the estate, with a view to tlie intor- 
ference of tlie co.-exor. in cfise lie should choose 
to take a part in the management of it.- ■ 11 kath 

f 'HILTON (1844), 12 M. & \V. (5.32 ; 13 L. J. Ex. 
225 ; 2 L. T. O. S. 424 ; 152 E. K. 1352. 

Annotatians : — Beid. Abbott t\ Parfltt (1871), L. It. 6 W. 11. 

346. Mentd. Muttybull 8eal v. Dout (1853), 5 Moo. lud. 

App. 328. 

Practice & procedure in respect of actions 

by executors.] — See I’art \TI., puat. 


Sect. 10.— SURVIVORSHIP OF POWERS. 

*Vcc TrusWe Act, 1893 (c. .53), ss. 22, 50 ; ’J'rustee. 
Act, 1925 (c. 19), ss. 18, 68. 

6438. Power to exercise power in will — To sell 
land.] — Bushell v. Newby & Wakefield (1676), 
Cas. temp. Finch, 260 ; 23 E. R. 143, 

6439. Power to exercise power in settlement — 
To appoint new trustee.] — A power contained in a 
settlement of real estate on trust for sale enabled 
one of the parties, his exors., administrators & 
assigns, on a vacancy to appoint a now trustee. 
The paiiy so empowered died, having by his will 


haH obtained probate to act wingly, the 
others hav lag refused to accept service. 
— Satva Pkashad Pal Chowdhhy v. 
Motilal Pal CHOwnimy (1899). 
I. L. It. 27 Calc. 683.— IND. 


PART V. SECT. 10. 

6438 i. Pou'er to exercise power in vill 
— To sell land .] — Testator devlMd laud 


with power to exors. to sell & InvcHt 
the i»roeee(lH, & In the cIuuhc appoint- 
added the words, to see the 
will carried into effect : J/ria : this 
was not a bare power, but a power 
with au interest, vested hi 
them 111 the character of exors., & the 
sullying exor. could make u good 
title to the land.— ite Fonu (1879), 7 
P. It. 451.— CAN. 


6488 ii. .1 — Where exors. 

are given express power to sell lands, 
whether coupled with an Interest or 
not, such power ran lie exorcised by a 
surviving exor . — Jir Koch & Widkma.v 
(1891), 26 O. U. 262.— CAN. 

h. Jn general .] — When one 

of two co*exors. dies, tho surviving 
uxor, can exercise all the powers tbart 
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named three exors., one of whom renounced pro- 
bate ; & the vacancy in the trust having occurred : 
— Held : the two acting exors. had power to 
appoint the new trustee. — G ranville (Earl) v. 
M‘Neile (1849), 7 Hare, 1.56 ; 18 L. J. Oh. 104 ; 
13 Jur. 252 ; 68 E. H. 64. 

6440. Whether powers personal or attached to 
office of executor.] — Residuary devise & bequest 
for such of testator’s relations kindred in such 
proportions, etc., as his exors. should think proper ; 
recommending & advising his said trustees & exors. 
to give the greatest share to such person & persons 
who in their opinion & judgment should appear 
to them to bo his nearest relations & the most 
deserving ; declaring his intention not to control 
their discretion ; but that everytliing relative 
to that disposition, who were his relations & the 
proportions, should be entirely in the discretion 
of the said trustees & exors., & the heirs, exors., 
& administrators, of the survivor of them. A 
trust & a power. The ground of tlie power being 
personal confidence, it is primd facie limited to 
the original trustet;s ; not without express words 
passing to othc‘i*s, to whom by legal transmission 
the same character may happen to btdong ; A 
cannot be executed by the devisees & cxoi*h., for 
that specific purpose only, of the surviving trustee. 
—Cole v. Waue (1807), 16 Ves. 27 ; 33 E. R. 
804. 

Anruitallona : — ^N.F. He Smith, EoHtlck r. Hmitli, [10041 1 

Ch. 109. Befd. Fordycti v. Bridffi^H (1818). 2 Coop. temp. 

Colt.. 024. Mentd. Piper «. PlpiM* (1831), 3 My. & K. 159 ; 

He Perkius, Brown t?. Perkina (1909), 101 L. T. 345. 

6441. Effect of renunciation of office.] — 

Tx^gacy to A. but if the exors. aft/cr-named, shall 
think it more for his advantage to have it placed 
out, & to jiay him the interest, for life, as they in 
their discretion shall think fit, empowering them 
accordingly ; directing, that after his decease 
the said sum should be divided among his children, 
& for default of children, over. One of the exors. 
being dead, & the others having renounced 
Held : the lega<;y was absolut<^ in the legatee, 
who had taken the benefit of an Insolvent Act. 

The b(*que8t is, in the first instance, absolute j 
& UTKjualified ; tlien the power is given to the 
exors. : but they have not exercised it : & they 
have renounced the only character, in which it 
was competent to them to exercise it (Arden, 
M.R.). — Keates V. Burton (1808), 14 Ves. 434 ; 
33 E. R. 587. 

Annotation : — FoUd. lie Maiuwttiiiig, Crawford v, I'oi-sbaw, 

[1891] 2 Ch 201. 

6442. .] — Testatrix bequeathed the 

residue of her property “ to such charitable pur- 


poses as should be thereafter specified or in default 
according to the best judgment of M., sole exor. 
of her will.” She died without specifying any 
charity to which it was to be applied, & M. re- 
nounced probate : — Held : the power to M. was 
coupled with his office ; &> having renounced, he 
was not entitled to exercise his power of speci- 
fying the charity to which the property was to be 
applied. — A.-G. v. Fletcher (1835), 5 L. J. Ch. 
75. 

Annotation FoUd. He Malnwariuff, Crawford v. Foiuhaw, 
[18911 2 Ch. 261. 

6443. .] — Testator be<][ueathed a 

legacy to A. to be paid to her on attaining sixteen ; 
in ilic event of her dying under that age ” the 
amount to remain at the disposal of my exors. 
for distribution to such charities or charitable 
institutions as they approve of.” Aft^r bt^queath- 
ing other legacies, he appointed Ch, F., & J. his 
exors. lie then bequeathed legacies to several 
charitable institutions, & bequeathed the residue 
“ to the above-named charitable institutions, or 
such otliers or additional ns my (‘xors. herein 
named may select, to be divided in such propor- 
tions as they may approve* of.” (’. A: J . pi'oved tlie 
will. F. renounced probate : — Held : F. could not 
act in the exercise of the power of selecting chari- 
ties & distributing the residue amongst them ; 
the power was given to the exors. in the character 
of exors., &; the two who had proved could exeTcise 
it alone . — He Mainwakino, Crawford v. For- 
8IIAW, [18911 2 Oh. 261 : 60 L. J. Ch. 683; 65 
L. T. 32 ; 39 W. R. 484, O. A. 

Annotations: — ^Folld. Re Smith, Eastwick r. Smith, [1904 
1 Ch. 139. Apld. He Bacon, Toovey v. Turner, [1907] 
1 Ch. 475. 

6444. .] — Testator appointed his wife, M., 

his brother C., & his friend R. cxoi^s. & trustees of 
his will, & gave to “my said trustees ” all his 
estate upon trust for his wife for life,” with full 
power to my said trustees ” to sell the whole or 
any part of his estate & apply the proceeds for 
the benefit of his wife during her life : — Held : 
the power was not personal to the trustees origi- 
nally named, but was annexed to tlie office A could 
be exercised by the trustees or trustee for the time 
being. — Re SiuiTH, Eastick v. Smith, [1904] 1 
Cb. 139 ; 73 E. J. Ob. 74 ; 89 L. T. 604 ; r)2 W. R. 
101 ; 20 T. L. R. 66. 

Annotations Apld. lie Bhcuu, Toovey r. Turner, [1907] 
1 Ch. 475 ; Re Hamplun, i’ubllc TruKteo r. Humpton 
(1918), 88 L. J. Ch. 103. Refd. Re Do Sommory, Cocloii- 
hier c. Do Sommory, [1912] 2 Ch. 622 ; Kennedy v. 
Kennedy, [1914] A. C. 215. Mentd. Harper v. HcdgcB, 
[1923] 2 K. B. 314. 

Devolution of representative office— Upon death.] 

— See Part 1., Sect. 5, sub-sect. 1, anle. 


were vested in the exors. jointly, but 
no srreater power. — Re MoKay, McKay 
r. McKay (1902), 22 N. Z. L. It. 121.— 

N.Z. 

_ k. To executor of last sur- 

viving trufAee — Whxrc trustees pre- 
decease testator.] — The power of appoint- 
ing new trustees sivou to the exor. of 
the last surviving & continuing 


trustee by Trust Property Act, ss. 63 
61, does not extend to cases where al 
the trustees named in the will pre 
deooase testator. — Ciiuiuui of Eno 
LAND PKOI'ERTY TRUST DIOC’ESK Ol 
Goulhuun V. Jtossi (189.1), 1 1 N. «. W 
Eq. 185 ; 10 N. S. W. W. N. 1.— AUS 


1 , Jiff erccutor of last sur- 

viving executor — To sell land.] — Testator 


directed his real & personal property 
to be sold & the proceeds to bo divided 
& distributed, 8c appointed exors. t.o 
carry out his will, both of whom die<l 
before the estate was realised : — Held : 
the exor. of the last survivhig exor. 
had power to sell &: convey the land. — ■ 
Re SSTisniKNsoN, Kinnkk v, Malloy 
(1804), 24 O. 11. 395.— CAN. 
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Executors and Administrators. 


Part VI. — Liability of Representative. 


Sect. 1.— IN GENERAL. 

6445. For acts of third party— Solicitor rendering 
services to estate — Before administration taken out 
— Claim for costs for work done.] — During a period 
in which there was no personal representative^ of 
the estate of a deceased testatrix, applt., acting 
upon the instructions of E., a relative of deceased, 
did work as a solr. in respect of the administration 
& for the benefit of the estate. Subsequently 
rosp. P. obtained letters of administration de 
bonis non, & refused to pay applt. 's bill of costs : 
— Held : resp. was not bound, as administrator, 
to pay such costs . — fie ^^'ATSON, Hx p. Phiu..ips 
(1887), 10 Q. B. D. 234 ; 50 E. J. Q. B. 019 ; 57 
L. T. 215 ; 35 W. K. 709 ; 3 T. L. K. 008, C. A. 

Execution of deed by deceased — Presumption of 
due execution — Against executor.] — Sec Deeds, 
Vol. XVII., p. 200, No. 107. 

Liability of executor de son tort.] — Sec Paiil., 
Sect. 15, sub-sect. 4, ante. 

Liability of administrator pendente lite.] — See 
Pait 11., Sect. 7, .sub-sect. 7, E. (5), ante. 


rhllUps t?. Homlray (1890), 44 Cli. D. 001. Refd. Birch 
V. Wright (1786), 1 Term. Ilep. 378 ; Benuett v. Francis 
(1801), 2 Bos. & P, 560 ; latency v. Wan.'cn (1801), 6 
Ves. 73 ; Hughes v. Thomas (1811), 13 East, 474 ; 
Lansdowno «. Lansdowno (1810), 1 Madd. 116 ; Sawyer 
V. Goodwin (1867), 36 L. J. Ch. 578 ; Finlay v. Chlmey 
(1888), 20 Q. B. D. 494 ; (^ulrk v. Thomas, [1916] 1 K. B. 
51Gb 

6448. Contract made without consideration 

— Revocable by testator — Not in fact revoked at 
death.] — Pltf.’s wife, having lent S. £100 & taken 
from her an I.O.XT., afterwards asked S. to pay 
M. the £100 when due. S. agreed & pltf.’s wife 
tore up the I.O.U., & S. gave M. a new I.O.U. for 
£100 payable to M. Pltf.’s wife then died, & 
pltf., as the administrator of her estate, brouglit 
an action against S. & M. to recover the amount : 
— Held : there was a good equittible assignment 
of the £100 as there was suflficicmt consideration 
to support it, & therefore the action failed. 
Sernhle : the rule that for (*very equitable assign- 
ment there must be consideration applies only to 
rights of property which are not yet in existence, 
& though such an assignment of existing rights, 
if it is made without consideration, is revocable 
by the assignor, yet, if he dies without revoking 
it, it is binding on his exor. — O eiiman r. Yates 
(1915), 32 T. L. K. 52. 


Sect. 2.— ON CONTRACTS OF DECEASED. 

Sub-sect. 1. — Nature and Extent of 
Liability. 


6446. Nature of liability — Dependent on liability 
of testator.] — Testator cannot bind his exor. 
w'hcre he i.s not bound himself. 

Tt cannot be a debt in the exor., where it was not 
d('bt in testator ; & if one covenants to pay £10, 
debt lies against him or his exors. (per Cur.). — 
Perrot V. Austin (1591), Cro. Eliz. 232 ; 78 
E. U. 488. 

Annotations: — ^Expld. He Giiibiius, Ex p. Tiudal (1832). 1 
Bcao. & Ch. 291. Dbtd. Caopc v. CresswoU (1866), 2 Cb. 
App. 112. Refd. Plumcr v. Marctiant (1763), 3 Burr. 
1380 ; Powell v, Graham (1817), 7 Taunt. 580. 


6447. Right of action against testator — 

Survives against executors.] — (1) Where the cause 
of action is money due, or a contract to be per- 
foraied, gain or acquisition of tlie testator, by the 
work & labom, or property of another, or a promise 
of testator express or implied, the action survives 
against the exor. 


(2) Trover docs not lie against an exor. for a 
conversion by his testator. — IIambly v, Trott 
(1776), 1 Cowp. 371 ; 98 E. IL 1136. 

Annotations: — As to (1) Consd. Powell v. Layton (1806). 
2 Bos. & P. N. R. 365 ; Lansdowno v. Lansdowno 
(1815), 1 Madd. 116 ; Phillips r. Ilornfray (1883), 24 Ch. 
J). 439. Refd. Birch r. Wright (1786), 1 Term Itop. 
378 ; Sawyer v. Goodwin (1867), 36 L. J. Ch. 578 ; Peck 
i\ Gurnoy (1873), L. R. 6 H. L. 377. As to (2) Conid. 
Foster v. Stowart (1814), 3 M. & S. 191 ; Monypenny v, 
Bristow (1832), 2 Russ. & M. 11 7 ; J'owell v, Itoos (1837), 
7 Ad.& El. 426; Phillips i>. Uomfray (1883), 21 Ch. D. 439 ; 


6449. Extent of liability — Extends to all testator’s 
contracts — Broken in lifetime of testator.] — Exors. 
are responsible on all contracts of testator broken 
in his lifetime, & there is only one exception with 
regard to their liability for contracts broken after 
his death ; that is this, that they are not liable 
in those cases where pei*sonal skill or taste is 
required (Parke, B.), — Siboni v. Kirkaian (183(i), 
1 M. & W. 418 ; 2 Dale, 51, 53 ; Tyr. & CJr. 777 ; 
5 L. J. Ex. 212 ; 150 E. K. 497 ; subsequent pro- 
ceedings, sub nom. Kirkman v, Siboni (1838), 
4 M. & W. 339, Ex. Ch. 

Annotations: — Mentd. Cooper r. Slade (1858), 0 U. L. Cus. 

746; Cross v, WUUams (1862), 6 L. T. 434. 

6450. Broken after testator’s death — 

Except contracts demanding personal skill.] — 

Siboni v. Kirkman, No. 0440, ante, 

6451. Representatives not mentioned in 

contract — Liability not thereby affected.] — Debt 
lies against the administrator of one who gave a 
bill undertaking to lay out money in goods to be 
shipped for pltfs., but who never executed his 
commission : though had the money been 

employed, debt would not lie. 

Although the exors. are not expressed in an 
obligation, yet the law shall charge them, because 
they represent the estate of k'stator. The law 
is the same of administratoi's ; but tin* heir shall 
never be chai'ged without express mention of heir 
(Spilman, J.). — Core’s Case (153(J), 1 Dyer, 20 a ; 
73 E. li, 42. 

Annotations : — Diftd. Brig’s Cuso (1623), Palm. 3G4. Refd. 


PART VI. SECT. 1. 

m. FulfUment of all obligations on 
real estate.] — in Nova Scotia oxoi’s. & 
administrators not only represent de- 
ceased personally* but represent him 
equally in rcterence to the fuldlmont of 
all obligations charged upon his real 
estate. — MuLellan v. MoLellan 
(1879), 13 N. S. It, (1 R. & G.) 80.— 
CAN. 


n. ExecuUtr a clerk of trust com- 
pang — PrrsmmUg liable.] — Whore a 
clerk of u trust co. is appointed exor., 
he Is personally liable us such. — 
Guovk 0 . Mauk'o Buakd ok l^ixueu- 
Tona, Lm. (1908), T. S. ll.- S. AF. 


PART VI. SECT. 2, SUB-SECT. 1. 

o. Nature of liability — Not per- 


sonally lial)le.] — Exors. are not per* 
sonally liable for work done on testa- 
tor’s boUHO by (lirecMoii of testator. — 
(;uTi.KR V. Bahuku (1802), 1 W. & W. 
128.— AUS. 

p. (hnilruci ineolriny exercise 

of testator's personal discretitm.] 
Exors. are not liable upon a contract 
of their testator, involving the exerclM 
of his personal discretion. — B uckland 
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Dutton V. Poole (1678), T. Jo. 102. Mentd. Qumhloton 
V. Grafton (1600), Cro. Kliz. 781 ; Flewellin v. liavo 
(1610), 1 Billet. 68 ; laaock v. Clark (1015), 2 Billet. 300 ; 
llyall V. KoUe (1749), 1 Atk. 165. 

6452. — — The exors. of every 

person oi’c implied in liimself & bound without 
naming (Lord Macclbsfield, C.). — Hyde v. 
Skinner (1723), 2 P. Wms. 190 ; 24 P. R. 097, 

L. C. 

Annotations : — ^Reld. Foslor v. Claggot (1838). 1 IVill. Woll. 

& H. 182 ; WIUh V. Murray (I850j, 4 Exch. 843 ; Edwarde 
r, Walters. |1896J 2 tli. 157. Mentd. Enmlval v. Crew 
(1744), 3 Atk. 83; Igguldeu v. May (1806), 7 East, 237 ; 
Lewis V. Stephenson (1898), 67 L. J. Q. B. 296; Muller 
V. Traflord, 11901] 1 Ch. 54. 

6453. Obligation not expressed in deed.] — 

A. delivers £20 to R. to buy prunes ; B. makes a 
deed to A. testifying the said delivery & receipt ; 
but the said deed has not a word of promise or 
iemri or obllgari for payment of the said sum ; B. 
dies intestate ; an action of debt may be maintained 
upon this deed by A. against the administrator of 

B. It was so adjudged & affirmed in error. — A non. 
(153(5), .lenk. 195 ; 145 E. R. 130. 

6454. Debt claimed from particular fund 

— Fund must bo solvent.] — (1) Aaaampftlt cannot 
be maintained for the arreai's of an annuity against 
exoi’s., because there is no pei-sonal privity. 

(2) In an action against an exor. for a debt due 
from testator out of a particular fund, it must be 
averred that the fund was solvent, etc.— -Anon. 
(1(572), 1 Mod. Rep. 1(53 ; 80 E. R. 802. 

6455. Contract founded on authority given 

by deceased — Authority revoked by death — Claim 
against representative for commission.] — In an 

action against an administratrix the first count 
of the declaration stated an agreement between | 
pltf. & intestate, by which, if pltf. succeeded in 
selling a certain picture, intestate agreed to pay 
to him £100 ; & alleged that pltf., after the death 
of intestate, did succeed in selling the picture, 

“ which sale was confirmed by deft, as adminis- 
tratrix.” Breach, non-payment of the £100 : — 
Held : the authority to sell was revoked by 
intestate’s death, & the confirmation of the sale, 
as alleged in the declaration, was not a confirma- 
tion of the contract with intestate so as to make 
deft, liable to pay the £100. 

Semble : deft., after the confirmation of the sale, 
was bouml to remunerate pltf. on a quantum 
mcmil for effecting the sale. — C ampanaui v. Wood- 
burn (1854), 15 C. B. 400 ; 3 C. L. It. 140 ; 24 
L. .T. C. P. 13 ; 24 L. T. O. S. 95 ; 1 Jur. N. S. 17 : 

3 W. R. 59 ; 139 E. R. 480. 


Sub-sect. 2. — Simple Contracts. 

6456. Whether action lies against executor.] — 

A. lends money to B. without writing. B. dies 
without repaying the money. No remedy lay 
against B.’s exor. at common law, the exor. not 
being chargeable on a simple contract of his 
testator. Of late times the other opinion prevails. 


for exors. have the goods of the testator to his 
use it is highly reasonable that tlie U*stator’s 
debts should be paid & these ought to be paid 
before legacies. — ^A non. (1409), Jenk. 144 ; 145 
E. R. 101. 

6457. .] — Action on the case lies against an 

exor. upon a simple contract of testator. — N or- 
wood V. Norwood & Read (1557), 1 Plowd. 180 ; 
75 E. R. 277. 

Annotations: — Distd. Rolls r. Gormin (1596), Moore, K. B. 
366. Oonild. Slade’s (last* (1602), 4 Co. Bep. 91a; 
Binohon’s Case (1611), 9 Co. Rep. 86 li. Be!d. Manby v. 
Soot (1662), IKob. 383 ; Rudder a. Price (1791), 1 Hy. Bl. 
647. Mentd. Edgoomb v. Doe (1670), Vaugh. 89. 

6468. .] — Debt does not lie against an 

administrator upon a contract of intestate, & the 
ct. will abat^j the writ after verdict. — H ugiison v, 
Webb (1588), Pro. Eliz. 121 ; 78 E. R. 378. 

6459. .] — An action of debt will not lie 

against an exor. upon a simple contract with 
te.stator, & the ct. shall ex officio abate the writ, 
although deft, by his pleading has admitted the 
contract. — O phimyn v. Rolls (159(5), (h*o. Eliz. 
425 ; 78 E. R. 0(5(5 ; sub nom. Rolls v. (Iermtne, 
Cro. Eliz. 459 ; Moore, K. B. 3(5(5. 

Annotations: — Consd. Edgconib r. Dec (1670), Vaugh. 89. 
Refd. Sands v. Trevilian (1630), Cro. Car. 193. 

6460. .] — An action on the case of an 

indebitatus assumpsit lies well ; for every debt 
implies a promise, & is a good consideration in 
facto to found an action upon. But for a debt by 
simple contract due by testator no assumpsit lies 
against the exors. — S lade’s Case (1(502), 4 Co. Rep. 
91 a ; 70 E. R. 1072 ; sub nom. Sj.ade v. Morley, 
Moore, K. B. 433 : Yelv. 21; sub nom. Morgan 
V. Slade, Moore, K. B. 0(57. 

Annotations: — CouJld. Pinchon’s Case (1611), 9 Co. Rep 
86 b. Dbtd. Edgoomb v. Dee (1670), Vaugh. 89. Consd. 
Anon. (1672), 1 Mod. Rep. 163 ; Rudder v. Price (1791), 

1 Hy. Bl. 547. Reid. Marsbalsea Case (1612), 10 Co. Rep. 
68 b ; Mounsonr. Bourn (1638), Cro. Car. 627 ; I’erkinson, 
V. Gilford (1639), Cro. Car. 639 ; London City r. Goieo 
(1661), 3 Keb. 684 ; Manby r. Scot (1662), 1 Kob. 361 ; 
Palmer v. Lawson (1667), 1 Sid. 332 ; Bedford r. Alcock 
(1749), 1 Wils. 248 ; Mosos r. Macferlan (1760), 2 Burr. 
1005 : Hitchin v. Campbell (1772). 2 Wm. Bl. 827 ; Ablett 
V. Ellis (1798), 1 Bos. & P. 249, Mentd. Bcckiiith r. 
Nott (1618), Cro. Jao. 504 ; Hlckford v. Machiu (1624), 
Win. 82 ; R. v. Hampden (1637), 3 Slate Tr. 826 ; Barker 
V. Fox (1671), 2 Keb. 811; Thomas v. Sorrell (1673). 
Freeni. K. B. 86 ; Howard v. Wood (1679), Freem. K. B. 
478 ; London City r. Wood (1701), 12 Mod. Rep. 669 ; 
Ryall V. Rowlos (1750), 1 Ves. Sen. 348 ; Most v. Goodson 
(1772), 2 Wm. Bl. 848 ; Stuart v. Wilkins (1778), 1 
Doug. K. B. 18 ; Bristow v. Waddington (1806), 2 Bos. 
ik P. N. R. 365 ; Powell v. Layton (1806), 2 Bos. & 
P. N. R. 365 ; Max v. Roberts (1807), 2 Bos. & P. N. R. 
454 ; Bullock v. Dodds (1819), 2 B. & Aid. 258 ; Orton 
V. Butler (1822), 5 B. & Aid. 652 ; Cummlng v. Boily 
(1830), 6 Bing. 363 ; Powell v. Ancell (1841), 3 Man. & G. 
171 ; Routledge v. Hislop (1860), 2 E. & E. 549 ; Cooke 
V. Homming (1868), L. R. 3 C. 1*. 334 ; Colonial Bank r. 
Whinney (1885), 30 Ch. D. 261 ; Sinclair v. Brougham 
11914] A. C. 398. 

6461. .] — (1) Debt owing on simple con- 

tract remains a debt & is not absolved by 
testator’s death ; & action of debt lies against 
exor. for it. 

(2) Forbearance is a good consideration to 
maintain assumpsit against an exor. with assets 
for the debt of his testator. — F isher v. Richard- 
son (1004)y Cro. Jac. 47 ; Yelv. 65 ; 80 E. R. 39. 


V. M'Andrew (1879), 5 V. L. R. 430.- 

AUS. 

q. Extent of liability — Extends only 
to j^op^iy received by representa- 
U*^*!®*" Civil Procedure Code, 
8. 234, the legal representative of 
doooased Judgment-debtor is liable 
summarily oidy In respect of jiroperty 


actually received by him, or taken Int 
his disposition. — Khushkobhai Nasab 
VANJi V. HokmazshA PuirozshA ( 1887 ; 
1. L. R. 11 Bom. 727,— IND. 


PART VI. SECT. 2, SUB-SECT. 2. 

r. Whether action lies against exe- 


cutor — On cheque draum by testator.] 
— In Juno or July, F, made a gift of 
£500 by cheque to his daughter, on 
the occasion of her marriage. He 
requested her & her husband to hold 
the cheque until Sept. 15 following, 
but in Aug. he died, & the cheque was 
never presented. Uu an action against 
the exors. final judgment was ordered 
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Sect. 2 . — On cotilracis of deceased : Suh-scct. 2.'] 

6482. Debt assig^ned by bankruptcy com- 

missioners.] — Debt will not lie against an cxor. 
or administrator upon a simple contract dt‘bt 
asjsigned by coiurs. of bkpt.— M oroan v. Orkkn 
( 1630), Cro. Oar. 187; W. Jo. 223; 70 E. K. 
763. 

6463. .] — Palmer v. Lawson (1607), 1 

Sid. 332 ; 82 E. IL 1130. 

Annotation : — ^Befd. Lewis v. Masters (1094), 5 Mod. Hop. 75. 

6464. Promise by testator — In consideration of 
marriage.] — Neither debt nor assmnpsU will lie 
against an exor. upon a promise of testator’s 
in consideration of marilage. — Stphringh v. 
Rotuekam (1.794), Oro. Eliz. 454 ; 78 E. 11. 003 ; 
8iib iK>m. Kotheram V. Stibrjng, Moore, K. B. 
601. Ex. CJi. 

6465. .] — Error of a judgment in the 

Queen’s Bcmch upon an assumpsit against an exor. ; 
tVi declares, that test at oi*. in consideration of such 
a marriage, assumed to pay to pltf. £20. The error 
assigned was, because this action lies not against 
an exor. for tli(‘ non-performance of testator’s 
promise. For this cause the judgnumt was 
reversed. — S erle r. Posse (1590), Cro. Eliz. 459 ; 
78 E. It. (i97. 

6466. Payment to be one year after 

death.] — There is a difTerence between a charge, 
wliich charges tht‘ heir. A: which charges the exor. 
If testator upon a good consideration makes a 
promise to pay sucli a sum [a marriage portion in 
consideration of marriage] oiu‘ year after his 
death, his exor. shall be charged with this (Crook, 
J.).— Beresford r. (Iooderidge (1610), 3 Bulst. 
235; 81 E. it. 198. 

Annotation Refd. Holder r. Dickeson (1073), Frecm. K. B. 


6487. Promise contained in letter.] 

— 1*. C. who sent his daughter out to India, A; 
upon tJiat occasion wrote to his friend T. there, 
to whose guardianship A: charge he committed 
her, “ In regard to her settkmient in life I shall be 
naturally anxious. . . . You may assure the young 
gentleman she may choose that., on his marriage 
with lier, he shall have £2,000 sterling ; nor will 
that all, she is At shall be noticed in my will, 
but to what further amount I cannot say, owing 
to the present reduced At n'duciiig state of interest, 
which puts it out of my power to determine at 
present what I may have to dispose of.” Previous 
to writing this letter P. C. had made a will, in 

daughter a lac of rupee's, or about 
£12,600. M. made projiusals of marriage, & was 
informed by 1 . of t.lu* letU;r written by P. C At 
as it was alleged, by Miss C. of the will then existing 

PT- ^narriage took place in 3826, 
& m 1829 M. &; his wife returned to England. 
P. C. afterwards made another will, in which he 
gave all his real & personal property for the benefit 
of his wife, & his two sons by her, At in case of 
their dying ’^thout issue, he gave the whole to the 
i^ue of his daughter. Upon a biU being filed bv 
the daughter, insisting that testator had agreed 
to settle a lac of rupees upon her, & that the con- 
^act was contained in the letter written by Idm 
Held : 1 . C. had only contracted to give his 


daught^jr £2,000 which had been already paid to 
her, &> as there was no contract in the letter to leave 
her in addition any specific or definite sum, the 
bill must bo dismissed, but, under the circum- 
stances, without costs, & the di'jiosit was returned. 
— ^Mooriiouse V. Colvin (1852), 21 L. J. Ch. 782 ; 
19 L. T. O. S. 370, L. JJ. 

Annotations : — ^Mentd. Lord v, Colvin (1860), 3 L. T. 228 ; 
Luflft>. Lord (1864), 11 L. T. 650. 


6468. 


-.] — On a treat y respecting 


the marriage of M., who was believed to have 
considerable expectations from Ids uncle, E., 
the guardians of the lady desired a settlement ; 
Ac M. addressed a lette'r to E., wlio answered, ” I 
have made my will, & left you my property in the 
county of T., which is voiy considerable.” The 
guardians still refused their consent, ” until a 
suitable settlement shall be made by Mr, E. 
of real estate upon the marriage, in the usual course 
of settlement, At until the sum of £10,000 shall be 
secured to the trustees of the estate ” of the father 
of the lady, from whom M. had some time before 
borrowed that money, in order to become a partner 
in a bank. The resolution of the trustees was 
communicated to E., who, in Sept. 1815, wrote, 
‘‘My sentiments respecting you continue unalter- 
able ; however, I shall never settle jiart of my pro- 
perty out of my power while I exist ; my will has 
been made for some time, A: I am confident that 
I shall m‘V(‘r alter it te your disadvantage. I liave 
mentioned befoit*, A: I again repeat, that my 
count y of Tipperary estate wiJl come to you at my 
death, iirdess sorm* unforeseen occurrence should 
take place. I have* never settled anytliing on 
any of my ncph(‘ws, Ac 1 should give cause for 
jealousy if I was to diiviate in this instance from 
a resolution 1 have long made.” This answer was, 
at the desire of E., communicated to tlie guardians, 
who,^ in Mar. 1816, consented to the proposed 
marriage, wliicli accordingly took place in July 
of that year. A settlement was then drawn up, 
in wliich it was recited, that ‘‘M. has reason to 
expect that he will, upon the decease of E., 
become entitled, by vii-tue of the will of E., to a 
certain jiortion of his estate A: property, pursuant 
to the declaration of E., conteined in Ids letter to 
M. of Sept. 1815.” E. was made one of tlie trustees 
of the setth'ment, Ac, .about twelve months after- 
wards, he executed the deed ; but there was no 
evidence that he knew anything of its contents 
beyond the fact that h(5 was named as one of the 
trustees. 10. afterwards devisiid his property te 
other persons ' //e/d ; M. could not maintain 
a suit to compel the tmstees under tlio will of E. 
to convey the Ti])perary estate to him, for that 
K.’s letters did not amount, to a cont.ract. to settle 
it on him. — Maunkell v. Hedges, White, fttc. 
(18.54), 4 H. L. Gas. 1039 ; 22 L. T. O. S. 293 ; 
10 E. R. 769, H. L. 

Annotations : — Refd. Bold V. Hutehinson (1855), 3 Eq. Bop. 

743 ; Aldorson v. Maddison (1880), 6 Ex. D. 293 ; Re 

Alien, Hlncks r. Allen (1880), 49 L. J. Ch. 653. Mentd. 

MaiidlBon y. Alderson (1883), 62 L.J. Q. B. 737 ; Spencer 

V. HcLnmordo, [1922] 2 A. C. 607. 


6469. .] — A marriage was contracted 

in 1839 by P. with the daughter of D., on the faith, 
as he alleged, of representations made by D., 
that he would settle his E. estate & a sum of 105,000 
sicca rupees on liis daughter & the children of the 


for the amount claimed, with Interest. 
— SINNAMON V. HARDORAVE (1890), 4 

Q. L. J. 16.— AUS. 

lent to testator.] 
Plunkkt, /1 915] V. L. B. 


Of infant — For goods e 
J Infant tra 

entitled to retake or to sue 
detinue for goods supplied to him 

of the inf 

the right accrues against his exors 
the goods could have been identil 


notwithstanding their subsequent sale 
in the administration of the estate. — 
lie Hendrrson (1916), 12 Tas. L. R. 
40. — ^AUS. 


a. For rales levied on testa- 

tor's 7>ropertv.} — Pitnwjch School 
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marriage. In 1855, P. died, liaving by his will 
devised the 13. estate to liis niece, & given only 
£4,000 to his daughter’s children. No information 
could be obtained of any settlement having been 
in existence. A bill was filed on behalf of the 
infant cliildren, who claimed to be entitled to the 
hi. estate as against the devisee, Ac to the sum of 
rupees out of testator’s estate : — Held : the 
evidence being sufficient clearly to satisfy the ct. 
that tlie alleged representations were made, & 
that on the faith of them the marriage was con- 
tracted, pltfs. were entitled to have the representa- 
tions made good as against testator’s assets, & 
subject to the claims of his creditors, they must be 
declared to be entitled to the property in question. 
— Prole v. Soady (1850), 2 (iiff. 1 ; 20 L. .T. Oh. 
721 ; 1 L. T. 300 ; 5 Jur. N. S. 1382 ; 8 W. 11. 131 ; 
60 E. It. 1. 

Annotations : — ^Distd. lid Badcock, Kinffdon v. Taffci t (1880), 

17 Ch. D. .861. Reid. M'Afikio v. M^ay (1868). 16 W. K. 

1187; Maddi 80 ii w. AldotHon (188,8), 8 App. Can. 467. 

Mentd. Johnstoiio o. Mappin (18U1), 60 L. J. Ch. 211. 

6470. Marriage settlement after 

promise.] — Upon negotiations taking place previous 
to a marriage, the father of the lady wrote to the 
gentleman’s father in these words : “ When my 
eldest daughter married, I gave her £1,000 settled 
on herself, with a promise of sharing with my 
other daughters what I may be able hereaft-t^r to 
leave them ; & this I can do for Augusta ” (tlie 
intended bride). A settlement was then prepared 
in the iScotti.sh form, & executed, whereby the 
father as-signed £1,000 to trustees, for his daughter, 
& also all other means & estate whatsoever which 
she would bo entitled to succeed to on his death. 
The father afterwards transferred a sum of £3,333 
to the trustees of his daughter, Augusta’s settle- 
ment, & he made his will, whereby he gave more 
property to his other daughters than to Augusta. 
Upon a bill filed by the daug}it(*r Ac her husband 
claiming to be entitled to an equal share witli the 
other children of testator ; — Held : tlie settlement 
was a final instrument, Ac the estate of tlus father 
could not be bound by his letter, Ac tlie daughter 
had no right to come upon his assets for an equal 

*S()DEN 

(1802), 31 L. J. Ch. 870 ; 30 W. 11. 705. 

6471. .] — Property was settled 

on the marriage of A. Ac 11. on their childi'en, as 
A. & B., or the survivor of them, should appoint, 
Ac in default of appointment, on the children 
equally, if they survived A. Ac B., Ac the issue of 
any wlio died earlier, to take their parent’s shai*e. 
A. on the mariiage of his daughtiir, promised in 
writing that neither he nor his wife wouhl oxei'cise 
tlie power, & on the faith of wliich promise the 
daughter’s share in tlie fund in default of appoint- 
ment was settled ; hut subsequently A. & B. 
did execute the power : — Held : a child of the 
daughter’s marriage, who was prejudiced by the 
appoint^ment, was entitled, after her mother’s 
death, to have the appointment set aside, although 
her claim was paramount to her mother’s settle- 
ment. — Walford V. Gray (1865), 6 New Rep. 76 ; 
12 L. T. 437 ; 11 Jur. N. S. 473 ; 13 W. R. 7G3, 
L. C. 

6472. ,] — The father of a lady 

wrote to her intended husband that he & his wife 
had determined to settle on their daughter £2,000, 
& that in addition she would have £2,000 on her 


mother’s death, Ac at least as much on her father’s 
death. Eleven months afterwards the marriage 
took place ; Ac on that occasion a formal agreement 
for a settlement of £2,000 was executed, the letter 
not being in any way referred to. The mother died 
sixteen years the fatlier died twenty-five years 
after the marriage. The husband then claimed 
from the father’s estate £4 ,000 under the promises 
contained in the letter : — Held : the letter had, 
under the circumstances, been superseded by the 
agreement for a settlement, & claim di.sallowed. — 
He Badcock, Kingdon v. Tagert (1880), 17 CIi. IL 
361 ; 43 L. T. 688 ; 29 W. R. 278. 

6473. .] — A. verbally promised to 

give liis daughter £200, on her marriage with B., 
if B.’s father would give the like amount. B. 
told A. that his father would do so. A. then paid 
the £200, after which the marriage was solemnised. 
B.’s father paid £50 of his £200, Ac dierl leaving 
B. his exor. B. claimed a right to retein £15() 
out of his father’s assets. The judge of the county 
ct. decided in his favour ; Ac an appeal from that 
decision was dismisseil, with costs. — Williams v. 
Williams (1868), 37 L. J. CK. 85-1 ; 18 L. T. 
785. 

.] — See, also, Contract, Vol. XII., 

pp. 220-222, Nos. 1818-1838; Ac Sub-sect. 5, 
post. 

6474. Collateral promise — Promise to pay 

another’s debt.] — A collateral assumpsit of testator 
binds the exor., as to pay a debt due by J. to pltf. if 
X)ltf. will forbear suing .1. for onti year. — Anon. 
(1583), Jenk. 268 ; 145 E. R. 192. 

6475. .] — A ssMWfpait lies against 

an exor. on the promise of his testator to pay a mei’o 
debt ; & it is not necessary to aver that l»e has 
assets ; for deft, may plead it in discharge. — 
Legate v. Pinchion (1611), Cro. Jac. 291; 79 
E. R. 252. 

6476. .] — An assumpsit will lie against 

an exor. on a collateral promise made by his 
testator. — Berisfobd Woodrofp (1616), Cro. 
Jac. 401 ; 79 E. R. 345 ; sub nom. Beresford v. 
Goodrouse, 1 Roll. Rep. 433. 

Annotations : — Mentd. Bokenham r. Thacker (1688), 2 

Vent. 74 ; Booth v. Johnson (170S), 7 Mod. Hop. 143. 

6477. .] — A piomise made by a 

testator to re-d(*livcr a bond, or to do any collateral 
act, survives against liis exor. — Eawcet v. 
Charter (1623), Cro. Jac. 002; W. Jo. 10; 79 
K. R. 573 ; sub nom. Carter v. Eos«p:tt, Palm. 
329, Ex. Ch. 

Annotaiion : — ^Mentd. Hambly v. Trott (1776), 1 Cowp. 371. 

6478. Moral obligation — Promise of dona- 

tions.] — At the death of testator certain promises 
by him of donations to various institutions re- 
mained unredeemed ; — Held : thest> promises 
created no contractual obligation between the 
parties, At, therefore, there was no legal debt due 
from testator’s estate to the institutions. — 
Re Cory, Kinnaird v. Cory (1912), 29 T. L. R. 18. 

-.] — See, also. Contract, Vol. XII., 
pp. 201, 202, Nos. 1609-1019. 

6479. That executor shall pay certain sum 

— Only If executor has assets.] — Williamson r. 


Trustbics V. McBaeth (1853), 4 C. P. 
4^8. — OAN. 

Appointed under mutual 


wiU .] — The Burviror, a usufructuary 8c 
exor. under a lautual will, can be com- 
pelled to perform contracts entered 


Into before the death of the deceased 
spouse. — K ribl V. Kkirl (1880). 1 
S. C. 49.— S. AF. 
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3.] 


Losh (1776), cited in 7 Taunt, at p. fjSO ; 129 
E. R. 234 ; sub nom. Losh v. Williamson, 1 
Moore, C. P. at p. 31S. 

Annotations : — Consd. Ilann r. Hugrbos (1778), 7 Tfim llcp. 
350, li. ; Powell r. Graham (1817), 7 Taunt. .'iSO. 

6480. .j — A promise mad(‘ iiprm 

f^ood consitleralion by testator, tJiat ins exor. shall 
pay, is a sufticient consideration for an action in 
assumpsit against tlie oxor. ; A: in such action, 
it is neither necessary t-o av(*r a.ssets, nor a pmnii.se 
by the exor. — Powell v. Graham (1817), 7 Taunt. 
580 ; 1 Moore, C. P. 305 j 129 E. R. 232. 


Annotations : — Consd. Farhall v. Farhall (1871), 7 Ch. App. 
123. Reid. Downe v. Coxo (182.')), 3 Bing. 20. Mentd. 
Ashby f. Ashby G827). 7 B. & C. 444. 


6481. Redemption of pawned goods — Death of 
pawnee.] — In case of a pawn, he wlio pledges it 
has time to redeem it during his life ; for it i.s a 
condition solely knit by him, & to bo performed by 
liim, & the deatli of him to whom it was pawned 
i.s no impediment of the redemption ; but it i.s 
otherwise of the death of liirn wlio pawned it ; 
for his exor. cannot redeem it , for it is a condition 
personal, & being generally pav^ned extends onlv 
to the person of him who pawn(‘d it ... if the 
pawn be of a x>crishable nature, iis corn, oil, etc., 
& no time of redemption limited. A: the i)artv stays 
till it is perished in nature <fe spoilt, fora.snrucli a.s 
there is no default in him who took the pledge, he 
shall have debt for ids money, & the other no 
remedy for his pawn, for the law of this part hath 
dissolved the conti-act ; for things in their nature 
perishable cannot be preserved (per C'C’R.j. — 
Ratcliff i\ Davis (lOlO), 1 BuLst. 29 ; Vvj. Jac. 
244 ; Noy, 137 ; Yelv. 178 ; 80 E. R. 733. 


An;mto(tons.-- Mentd. Kyall v. BowIoh (1750), l Ve 
348 ; Donald r. Suckling (1800), J,. Jl. l g. B. Js.-. 


Sen. 


6482. Annuity.]— Anon. (1072), No. 0154, ante. 

6483. Agreement to receive goods — In specific 

quantities— Up to specific date.]— Pltfs. entered 
into agreement with V. to supply him with a 
certain quantity of slaUi immediately; with a 
certain otlier quantity monthly, at a fixed price ; 
& with any furtlu-r quantity monthly, that C. 
miglit require. engaged to receive the slate, 
not exceeding 2()0 ions per monlh ; At the agree- 
ment was to ho m forcii till .Tan. 1, 1838 field : 
pltfs. might sue the administrator of C. for refusing 
to receive slate sent, in pui-suance of the contract, 
after L. s death Ac before Jan. 1, 1838 Went- 

worth,; Cock (1839), 10 Ad. At El. 42 ” 2 Per^ & 
r av^ 2M ; 8 Jj. J. Q. B. 230 ; 3 .Tur. 340 ; 113 

Cooper v. Jannan (1806), L. B 3 Eo 

98. Mentd. Taylor r. Caldwell (1803), 2 New Hep. m! 

6484. Wagering contract— Estate not liable.]— 

Tlie^iount of a I^t lost at a horse race was paid 
by the loser into the hands of a third party, upon 

the latter to rmy it to the 

winner to be paid the amount out of the asa/u nf 
deceased disallowed. — B eykr v. Adams, lie l.ovw 
Arkell’s Cj^im (1857), 20 L. J. Ch. 841 . 3(5 


L. T. O. S. 8 ; 3 .Tur. N. S. 709 ; sub 710 m. ByerS 
V. Adams, He Law, 5 W. R. 795. 

.* — ^Dbtd. Brldgcr t?. Savago (1885), 15 Q. B. D. 

Reid. HJgginson v. Siiupsou (1877), 41 J. P. 200. 

See, (fcnet'alty. Gaming & 

6485. Goods ordered by commanding officer — 
Of volunteer corps — For use of corps.] — Where 
orders arc given by or on behalf of the com- 
manding officer of a volunt.ecr corps personally fur 
goods for the use of tlie coi’ps, Ar the' goods are 
accordingly supplied, the commanding oflicer is 
personally liable for the price. If lu' dies before 
they have been paid for, his personal repi*esenta- 
tives ait' liable, & they cannot resist iiayment on 
the gmund that the proyieriy in the goods so 
ordered & supplied has passed to the succeeding 
commanding officer. — Samuel Brothers, I^td. 

V. Whetiierly, (1907] 1 K. B. 709 ; 70 J.. J. K. B. 
357 ; 90 L. T. 552 ; 23 T. L. IL 280 ; affd., [1908] 
1 K.B. 184, C. A. 

6486. Contract to repurchase shares — At times 
convenient to purchaser.] — W. agreed to re-pur- 
chase from pltf. certain shares for £150. The 
agi*eement contained a provision tliat \\’. should 
re-purcliase them “ at such times as suit my 
convenience Aj at no other times,” A: a further 
provision that ho should at tlu‘ date of tlie agi*ee- 
meiit liand to pltf. a sum of £20, A subsequently 
a fiiHlier sum of an unspeciffed amount, the £20 
to be the fii-st of the payments towards tlie £150. 

W. jiaid pltf. £20 A: a further sum of £15, but died 
before paying anything more. In an action on the 
contract by jilif. against W.’s administratrix : — 
Held : the contract was not put an end to by the 
death of W., A pltf. was entitled to recovi'r out of 
his assets £1 15, the balance of the £150. — Barnes 
r. WlDSON (1913), 29 T. L. R. 039. 

ronsideration generally, see (’gntuaut, Vol. 
XII., pp. 172-233. 


Sub-sect. 3. — Govenants. 

6487. General rule.] — T)»e exors. do reprosont 
the pei*son of testator, as to tlie performance of 
covenants, by him to b<* by covenant jierfoimeil 
((’OKE, Thuuseden V. Wartiikn’s Exe- 

uUTOlts (1013), 2 Bulst. 15S ; SO E. H. 1031. 
Annotation Reid. MolTaitr. Laurie (1855), 15 C. B. 583. 


6488. Liability although not mentioned in deed.] 

— An action will lie against exors. on a covenant 
of their testators tliough they an* not mentioned 
in the deed. 

It is otherwise of lieirs for an heir sliall not be 
charged without naming him but the exor. shall 
(per Cur.). — Anon. (1530), 1 Dyer, 14 a; 73 E. R. 
30. 

6489. .] — Exors. are bound [on testator’s 

bond] without naming, but not the lu'ir (per C’UR.). 

—Hunt v. Hwain (1005), J Keb. 890 ; 1 Sid. 248 ; 

T. Raym. 127 ; 83 E. R. 1.308. 

Annoto(w/n;— Mentd. Jackson v. Peskert (1813), I M. & S. 
234. 


6490. Binding on covenantor only — By custom.] 

— covenant binds by the custom [of the City 


PART VI. SECT. 2, SUB-SECT. 3. 

c.Coveruint to Jmild house — 
Death of covenantor— Payrnent of coat 
of building,] — A. entered Into a con- 


personai estate 
Toh. L. 11. 100.— AUS. 




H certain buildings. 

HT *>»“dlni?8 wore 
bullrifnM Covenant to settle property.] — A., 

dings was payable out of H.’s before the marriage of hL daughter 



Part VT. - Ltarility of Kkprerfntative. 


CIO 


of Bristol] the covenantor, but does not extend 
to his exoi*s. » & a custom shaU be taken strictly 
{per Cur.). — Waue & Bemboe’s Case (1583), 
1 Leon. 2 ; 74 L. Tt. 2. v /» 


6491. Covenant to build house — Within specified 
time — Death of covenantor before period expired.] 

- If a man be bound to build a house for another 
before such time, &> he wliich is bound dies before 
t'he time, his exors. are bound to perform this 
((toKE, (y\.T.). — (iUK’K & Harris v. JjTtdborrow 
(I(U5), 3 Hulst. 29 ; I Boll. Uep. 190 ; 81 E. R. 
25. 

Reid. SibonI r. Kirkinan (183ti}, 1 M. & W. 


j • , 1 ^ ^ a<tli or seised in fee of land, 

articles to pay J. 1*1,000 to build a house on the 
pivmises, &, dies before the liouse is built. Pltf. 
the lieir, may compel the builder to build it, 
& his father’s exor. to pay for it. — Holt r. Holt 
(1094), 2 Vern. 322 ; 1 Eq. (’as. Ahr. 274, pi. 11 ; 
23 E. Ji. 808. 

j4ni^tation:—Apld. Lechmoro v. Lechmorc (173:i), Cas. 


6493. Covenant to supplement deficiency — Of 
sale price on sale of land — On notice of sale given — - 
Notice given only to executor.] — If A. agi-ce for 

exors., etc., to pay B. hLs proportion 
of the money that lands shall sell for less than such 
a sum, “ so as B. give him notice in writing of tlie 
said sale, this amounts to a covenant ; on wliich 
the exor. of A. having notice of the sale, is liable 
to an action, although no notice was given to his 

& Binoks V . Hilliard 

Fivom. 

K. B. 247 ; 86 E. K. 10(15. 

Annotation : — CoiUld. Wills v. Murray (18o0), 4 Kxch. 843, 

6494. Covenant to make marriage settlement.! — 

Jf the exor. be averred to hav<} assets in his 
hands sudicient to pay the sp(*cialties [a marriage 
portion promised by testator] he should answer the 

ml ‘?8 

6496. Covenant to purchase & settle realty 

Payment of Interest pending settlement.]— Money 
upon a maraage is agre(Hl to bt^ laid out in land in 
tee, Ac settled on husband Ac wih*, remainder to 
tnoir sons in tail male, remainder to tJie liusband, 
*'**l*i ^ assigns for ever ; A covenant, that 

until the money be laid out in land, the interest 

persons who were to have the 
rents of the lands when purcliased . The husband 
purebred several estates, but never settled any, 
AC died intestate sans issue, leaving a considerable 
real estate to descend to his heir-at-law. The heir 

administratrix, the widow, to 
invest this money in the purchase of lands ; & 
the lands descended upon him will not go in 
satisfaction of the covenant, except as to such ns 

covenant. — L echmere 

Cogan 1 ,. Stephens (1835), 5 L"jVch7i7. Menk 


V. Dawson (1 705), Prcc.Ch. 240; WrlghtsontJ. A.-G.(1737), 
West temp. Hurd. 1H7 ; Sanders v. Sanders (173‘J), W^st 
Uonp. Hard. 686 ; Deacon v. Smith (1743), 3 Atk. 323 ; 
Elllnor V, (Jarton (1745), 9 Mod. Itop. 480 ; I'ultcncy v. 
Darlington (1782), 1 Bro. C. C. 223 ; Dcvcs^^ r. Poid^t 
1785), 1 (3ox, Kq. (’oh. 188 ; llusscll v. Smylhics (1786), 

1 dox, K(i. (-UH. 215 ; W'llHon r. I'iggcti (1791), 2 Vcs. 
351 ; Garthshon' r. Chalio (1804), 10 Vcs. 1 ; Perry v. 
l*hcHp8 (1810), 17 Vcs. 173 ; Tubbs v. Broadwood (1831), 

2 JiuHs. & M. 487 ; Wright^un «. Macaulay (1845), 4 
Hare, 487 ; Mathias v. Mathias (1858), 3 Sm. & G. 552 ; Tic 
Do Lanccy (1869), L. 11. 4 Exch. 345 ; Re F/onncU’s 

Re iTcnncU’s Estate, Wright v. Holton, [ioisj 

1 Oh. 91. 

6497. Covenant to pay annuity.] — The father of 
two illegitimate children executed a bond con- 
ditioned for the payment of an annuity of £30 
for the support of them Ac their mother during their 
joint natural lives, or, in case of the death of the 
children, during the natural life of the mother. 
One of the children having died : — Held : the exor. 
of tlie obligor was liaVde on the bond for the arrears 
of the annuity accruing after the death of that 
child. — James v. Tallent (1822), 5 B. Ac Aid. 
889 ; 1 Dow. Ac Ry. K. B. 548 ; 100 K. R. 1410. 

6498. Covenant to pay debt — Debt paid by 
testator’s heir — Re-imbursement from executors.] 

— Armitaoe V. Metcalf (1000), 1 Cas. in (Jh. 74 ; 
22 E. R. 701, L. C. 

Amiottitiuns : — ^Re!d. Anon. (1679), 2 Cas. in Ch. 4 ; Twcddcll 
V. Twcddcll (1786), 2 Bro. C. C. 101. 

6499. Out of specific fund - Fund charge- 

able.] — An engagement of intestate to pay money 
out of a growing fund, was a lien upon the adminis- 
trator chargeable upon that fund. — CiJUiK v, 
Adair (1772), Lofft, 09 ; 98 E. R. 537. 

6500. Money advanced on bond.] — Relief 

in equity, on an instrument wdiicli had been draw^n 
by mistake as a joint bond, Ac in respect of which 
the remedy at law was gone ; the nature of the 
transaction implying the obligee’s right to demand 
the consideration Imm the parties severally. 
The solvent obligor being dead, the demand 
available in equity both against his exor. Ac heir, 
though the real estate was liable only in default 
of the pei'sonalty. Though a legal obligation, Ac 
penalty may have become void at law, the con- 
dition of it is considered in equity, as an agreement 
to pay, regard being had to the nature of the con- 
sideration. — Bishop v. (Church (1751), 2 Yes. Sen. 
371 ; 28 E. R. 238, L. C. 

Annotalwns : — Refd. Hoarc v. Contciicin (1770). 1 Bro. C. C. 
27 ; Burn v. Burn (1 797), 3 Vos. 573 ; Dovaynos r. Nobles, 
Sloech’8 Case (1816), 1 Mor. 539. Mentd. Ball v. Storie 
(1823), 1 Sim. Sc St. 210 ; Devaynes v. Noble, Bariue v. 
Noble (1831), 2 Russ. & M. 495 ; Beresford v. Browuina:, 
Browning: V. Beresford (1875), L. R. 20 Eq. 564 ; Kinualrd 
V. Trollope (1889), 42 Ch. D. 610. 

6501. Under mortgage — Intervening 

surrender of mortgage security — Leasehold.] — 

A lessee mortgaged the demised premises, Ac 
covenanted for himself Ac his hell's with the mtgeo., 
his exors., administrators Ac assigns, to repay the 
mtge. money. Afterwards, the mtgee. joined with 
the mtgor. in surrendering the lease, for tlie purpose 
of having a new lease granted to the latter ; which 
they agreed should be assigned to the mtgee., by 
way of security, for his principal Ac interest ; & 
that that arrangement should not prejudice any 
other security that the mtgee. might have for his 
debt. A new lease was granted to the mtgor., 
but he did not make any assignment of it in 


undertook to settle i 
ifiiHni? Issue of their mai 

he paid the In 
this amount, Ac hy a codlcU 


win ho directed that the sum should be 
deducted from the inhoritonce of his 
do-iiffbter^HrW.- after the death of 
A., that B. was entitled to rauk os a 


creditor upon his estate for the sum. — 
I’lLLANS V. PoRTicn’s ExKt-xrTons 

(1887), 5 S. C. 420.-~S. AF. 

e. Covenant not to sell intoriraiing 
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Sect. 2 . — On contractu of deceased: Sub-sects. 3, 4 
5.] 

pursuance of th(^ agroeiru;nt. After liis death the 
mtgee. assigned to A., the priricifjal A iutt^rest 
due to Jiim, & Jiis stHunity for them under th(‘ 
deed of surrender; — Held: the covenant in the 
mtge. of the original lease was not extinguished 
by the surrender, & the assignee was a specialty 
creditor of the nitgor. in respect- of it. — (Jiieen- 
wooD V . ’’J’aylor (ISto), 14 Sim. oO.") ; 9 Jur. -180 ; 
00 E. R. 454. 


6502. Covenant to settle property — On support 
of charities.] — Testator, by d(*ed in his lifetime, 
covenanted with the vicar of W. for himself, his 
heirs, exors., <fc administratoi's, that he or tliey 
would iin'est a sum of money in govt, securities, 
in the respective corporate names of the vicar of 
W., the cluirchwardens of W., A the archdeacon 
of C., upon trust to apply the interest thereof to 
the support of a school, <k to certain other charit- 
able purposes : — Held : the exors. of testator wei*e 
bound to perform the covenant, A they could 
not discharge themselves by merely showing that 
the parties could not, by law, take the property 
in their corporate characters. — Tufnpjll, v. Con- 
stable (1838), 7 Ad. & El. 798 ; 3 Nev. A P. K. B. 
47 ; 1 Will. Woll. & II. 113 ; 7 L. J. Q. B. 100 ; 
2 .Tur. 79 ; 112 E. K. 070. 

Annotation: — ^Mentd. Kekcwieh v. Manning (1851), 1 Dc 
G. M. & G. 17fi. 


6503. ^ Unnecessary sale of property by 

executor.] — W., by voluntary conveyance, assigned 
to pltf., the exors., etc., his furniture, effects, etc., 
in trust-, to the use of W., s(‘ttlor, for his life, & 
at his death, in equal moieties, to the use of t-wo 
nieces of VV., named. Covenant by W^., for him- 
self & his lieii's A exors.. to do all further reasonable 
acts & things for further A better a.ssigning & 
transfering the said furniture, etc,, to pltf., on the 
same trusts as by 7 )ltf. or his counsel should be 
reasonably advi.s<;d. W. was in possession of the 
furniture, etc., till his death. On that event, 
deft., his exor.. be(;ame possessed, A sold the whole. 
J'lt-f. sued deft., aiS exor. of \V., on tlic above 
covenant for further assurance, av’orring, in his 
declaration, that it was at no time necessary to 
sell any of W .’s chattels, to pay any debt of W., A 
tfiat there w(*i'(‘ no creditors of Ids who couhl im- 
peach the validity of the indent un', A assigfung, 
by way of bitiadies, fii-st, that d(;ft. rofu8t‘d to 
deliver possession of the furniture to pltf. ; A, 
secondly,^ that d(;ft. converted A sold the same, 
alleging tliat he sold it in mark(*t overt; — 
Held : pltf. was entitled to recover, at least on 
^ value? of t}i<‘ furniture possessed 

by U . froin time of his executing tlie deed to his 
death & afterwards sold by deft, as his exor., 
though trover might have been sustained for the 

V . Audland (1847), 

16^M. A W. 862 ; 9 L. T. O. S. 105 ; 1.53 P:i. K. 

Aultonr. Atkins (18.56), 18 C. B. 249. 

* nt a Srttlmt. Trusts, Homer t?. 

I Mentd. Winter v. Winter 

, 9 W. R. 74 / , Harcourt, Danby v. Tucker (1883), 

n n 17 '• P' llldgway (188.5), 15 
B. D. 447 , Cochrane v. Moore (1890), 25 Q. B. i). 57. 

» Moneys appropriated to testator’s own 

use.]— A. covenanted under hand A seal to settle 
a sum of stock upon certain trusts, A subsequently 


appropriated this sum to his own use : — Held- : 
the violation of the obligation so entered into 
constituted a debt by specialty in favour of the 
trusrt^es against the assets of A. — Re llAWKSwnRTH, 
IxiVJSLL V . SIIERWIN (1853), 2 Eq. Kep. 329 ; 22 
U T. O. H. 167 ; 2 W. R. 34. 

6505. Consideration — Forbearance to declare 
party defaulter.] — A bond given to persons to 
whom the obUgor had lost beta on horse-races, 
which he w'as unable to pay, in order to prevent 
them fi*om taking the steps which, under the con- 
ventional code established among betting men, 
they were entitled to take, A which would have 
been followed by consequences involving the 
obligor in considerable pecuniary loss : — Held : 
valid, A provable against the obligor’s estate. — 
Bubb V . Yelverton (1870), Ti. K. 9 Eq. 471 ; 
39 L. J. Ch. 428 ; 22 E. T. 258 ; 18 W. R. 512. 

Annotaiiona : — Reid. Hyanifl r. Stuart King, [1908] 2 K. B. 

090. Mentd. Rt Deerhui-st, Kxp. Seaton (1891), 64 L. T. 

273 ; Re Browne, Ex p. Martingell, [1904] 2 K. 14. 13.3 ; 

Chapman v. Franklin (1905), 21 T. L. H. 515; Cooper 

v. Wmi8(1906),22 T. L. Ji.582; Goodsont?. GiicrHon, [1908] 

1 K. B. 701. 

6506. Not to expose misconduct.] — To 

an action on a bond against deft, tus exor., he 
pleaded that pltf. had seduced A committed 
adultery witli the wife of doft.’S testator, betw^een 
w'hom A pltf. it was agi'eed that, in consideration 
that deft.’s t-('stator would not expose A make 
public the conduct of pltf., lu? would not sue on 
the bond. On demiiiTcr t-o the plea ; — Held : 
there was no valid con. si derat ion for the agivement, 
A the pica w’as bad. — B rown r. Brine (1875), 
I Ex. I). 5 ; 45 E. J. Q. B. 129 ; 33 E. T. 703 ; 24 
W. R. 177. 

.] — See, also, (-ontract, Vol. XII., pp. 

189-196, Nos. M45-1567. 

6507. Promise by covenantee not to sue — Verbal 
promise only — In consideration of promisee taking 
out administration.] — In covenant by A. against 
B. as administratrix of C\, for breaches of covenant 
in an indenture between A. A O., B. pleaded that 
she took out administration at the request of A., 
A upon his promi.se that he would not charge or 
seek to charge her as administratrix or otherwise, 
with any breaches of the covenants contained in 
the indenture, A that no assets had come t-o her 
hands since the taking out of administration. 
I*ltf. having replied, t-aking issue upon the promise : 
— Held : pltf. was entitled to judgment non 
ohstanie veredicto, on the ground of the insutticiency 
of such parol promise to bar the action. — Harris 
V . Goodwyn (1841), 9 Dowl. 409; 2 Man. A G. 
405 ; Drinkwater, 73 ; 2 Scott, N. R. 459 ; 10 
E. J. C. P. 62 ; 133 E. R. 803. 

Annotation ReW. Thames Haven Dock Co. v. Brymcr 

(1850), 5 £xcb. 696. 

Consideration generally, see Contract, Vol. XII. 
PI3. 172-234. 

Covenants In leases.]— AVe 8ub-scct. 12, post. 


Sub-sect. 4. — Contracts relating to 
Arbitration. 

Agreement to submit to arbitration — No proviso 
for event of death.] — See Arbitration, Vol. IE, 
pp. 393-395, Nos. 524-542. 


liquor — 7n contrad for sale of land .] — 
An ai^ement snperadded to a contract 
of sale of land, that the purchaser 


shall not allow the salo of intoxicating 
liquor on the land without the per* 
mis.slon of the vendor. Is binding upon 


the exor. of the purchaser . — i 
viLLE Dutch llEFonMED Church u. 
Bosman (1803), 10 S. O. 07.— S. AF. 
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Proviso for event of death.]— Arbitra- 
tion, Vol. II., pp. 395, 390, Nos. 513-.553. 

6508. Performance of award— Liability of repre- 
sentatives for — Time of performance arriving after 
testator’s death.] — ^Aii t^xor. is bound io perfomci an 
executory order in an award against his testator, 
although the time of performance does not happen 
till after his death. — K inottel v. Knapman (1583), 
Cro. Eliz. 11 ; 2 I^on. 155 ; 78 E. 11. 277. 

Annotatiorut: — ^Refd. Joyner v. Vyncr (1G80), T. Raym. 

415. Hentd. Boson v. Bandford (1G89), 1 Show. 101; 

Bradbury v. Morgan (1862), 7 L. T. 1 04. 

6509. .] — Agi’eement between vendor 

& purchaser, of a copyhold estate, in which they 
covenant for themselves, & their representatives, 
to fulfil the contract & to rfder the question of 
valu(i. One of the parties dying, the representa- 
tives cannot annul the decision of the referet*, by 
sliowing an error in his estimate or compel the 
acceptance of the penalty under which the agree- 
ment was secured in satisfaction of their bi*each 
of contract. — B ej.ciiikr v. Heynolds (1751), 3 
Keny. 87 ; 90 E. H. 1318. 


Hub-sect. 5. — Aoreemknts to leave Legacy. 

6510. In consideration of marriage — Marriage 

of promisee & third party.] — An a>iHump»it lies 
against an exor. on a promise made by tc*stator to 
leave pltf. a sum of money in consideration of 
marriage. — Sanders v. Esteuby (1017), (-ro. Jac. 
417 ; 79 E. K. 350 ; sub noni. Saunders p. 

Esteuby, Jenk. 330, Ex. Oh. 

6511. .] — Articles in marriage to pay 

£500 with his daughter by such a time, & to secure 
her all his real & personal estate wlien he died ; 
& afterwards he devised all his personal estate 
to another, which being contrary to the articles, 
that agreement was decreed to be performed. 

Exors., defts., shall stand & be exors. in trusi< for 
I)ltfs., that they may have the benefit of the 
marriage agreement {per (hiR.). — Haumore v. 
Brook (1074), Cas. temp. Fincli, 183 ; 2 Rej). Ch. 
92 ; 23 E. R. lOi. 


6512. .] —Proposals of marriage 

written by the lady’s brotli(*rs, acting by her 
father’s autliority, stated that “ T., the father, 
also intends to leave a further sum of £10,000 in 
his will to Miss T., lo be settled on her & her 
(Oiildron, the disposition of which, supposing she 
has no children, will be prescribed by the will 
of her father. Tliese are the bases of the arrange- 
ment, subject, of course, 1o revision ; but they will 
be sufficient f or B. to act upon.’ ’ B. , upon receiving 
the proposals, provided a jointure as required by 
them for his intended wife, & then married her. 
In the settlement, afterwards executed, there was 
no mention of this sum of £10,000 ; & it was not 
left by T. in his will : — Held : his estate was liable 
to the payment of the £10,000, with interest from 
the end of one year after his death. — ^Hammersley 
V. De Biel (Baron) (1845), 12 01. & Fin. 45 ; 
8 E. R, 1312, H. L. ; affg. S. C. avh nom. De Beil 
V. Thomson (1841), 3 Beav. 469. 


Annotaiiona : — ^Distd. Moorhoufte t>. Colvin (1852), 19 L. 
O. 8. 370 ; Maunsell v. White (1854) 4 H. L. Cas. 105 
Warden v. Jones (1857), 23 Beav. 487. Conid. Kay 
Crook (1857), 3 Sm. & Q. 407. Apld. Prolev. 8oady (186 
2 Gift. 1 . Oonsd. LolTtus V. Maw (1862), 3 GilT. 592. DU 
Banda v. Sodon (1862), 31 L. J. Ch. 870. PoUd. Walf( 
V- Gray (1865), 5 New Hep. 235 ; Williams v. WIlUa 
(1868), 37 L. J, Ch. 854. Apld. Thomson r, Bimpf 


(1870). L. R. 9 Eq. 497. Confd. Aldorson v. Maddison 
11880) 5 Ex. D. 293 ; Re Bodcock, Kingdon v. Tagert 
(1880)1 17Ch. D. 361 ; Viretv. Virct(l880), (H) L. J. Ch. 69 ; 
Synge v. Synge, [18941 1 Q. B. 466. Refd. Bold 
IfulxdiiriHon (1855), 20 Beav. 250 ; Cooper w. Wormald 
(1859) 27 Beav. 266 ; Goldicult r. TowuKcnd (1860), 
28 Heav. 445 ; Loxley v. Heath (1860), 29 L. J. Ch. 313 ; 

Hargreaves 15 . Pennington (1864), J 4 L. J. Ch. 180 ; Lautour 

V. A.-G. (1864), 5 New Itep. 102 ; Coverdalo v. Easi- 
wood (1872). 21 W. II. 216 ; Erskine v. Adeane, Bennetts 
aabn%o. 2) (1 873), 42 L. ’j. Ch. 849 ; Coles r. Pilkln|^n 
(1874) L. Jt. 19 Eq. 174 ; Dashwood v. Jennyn (1879). 
12 Ch. D. 776 : Re Allen, Hiiicks v. Allen (1880), 49 
L. J. Ch. 553 ; 5viaddison v. Alderson (1883), 8 App. Cas. 
467 ; Re Fickus, Farina v. Fickns, 1190^1 1 VH'iuiJf 
Broadwood, Edwards v. Broadwo()d 
Sol. Jo. 703. Mentd. LMsenco v. Homey (1849). J Mac. 
& G. 551 : Surconie r. Pinniger (1853), 3 De CJ. M. & G. 
571 ; Wood V. Midgley (1854), 5 Do G* M. & G . 41 ; Bark- 
worth V. Young (1856), 4 Drew. 1 ; Stroughlll v. Oimiver 
(1856). 27 L. T. O. S. 258 ; Warden v. Jones (186H. J 
De G. & J. 76 ; Forshaw v. Welsby (1860), 30 Beav. 243 ; 
Traill p. Baring (1864), 3 New Rep. 362 ; Re British & 
American Steam Navigation Co., Ward s Case 
L. It. 10 Eq. 659 ; McManus r. Cooke (1887), 35 Ch. D. 
681; Johnstone v. Mappin (1891), 60 L. J. Ch. 241 ; 
Sharman i’. Sharinan (1892), 67 L. T. 834 ; Re Holland, 
Gregg 15 . Holland, [1902] 2 Ch. 360 ; Re Bankruptcy Notiw!, 
[1924] 2 Ch. 76. 

551 ^ 3 ^ .] — ^A father, on a treaty for his 

<‘ldost son’s marriage, promised by letter to settle 
a sum of money foi-thwith, & to recognise his son 
in common with the rest of his family in the future 
provisions of his w’ill. The sum of money was 
settled, & the marriage took place on the faith of 
the representation in the letter. By his will 
testator made a substantial provision for his son, 
but much less than equal to those made for his 
other children : — Held : the yiromise was so vague 
as to the amount, that consistently with it kmtator 
might have given all his propei'ty to a stranger, & 
the promis(‘ was satisfied by the provision in the 
will & codicil. — Kay v. Crook, Kay v. Kay (1857), 
3 Sm. & (L 407 ; 29 L. T. O. S. 10 ; 3 Jur. N. S. 
104 ; 5 W. R. 220 ; 65 E. R. 715. 

A tinoUi/wna .-—{Jonsd. Laver v Fielder (1862), 82 Jlcav. 1 ; 
Re Alleii. Hicks v. Alien (1880), 49 L .1. Cli. .5o3. Raid. 
M'Askic r. M‘Cav (1868^^16 W. U. 1187. 


6514. * .] — In 1873 a father, prior io 

the marriage of his daughter, in a letter to her 
intended husband stated : “ You arc of course 

aware that with ray large family Eliza will have 
little fortunt*. She will ha^'o a share of what I 
leave after the death of her motlier, who I wish 
to leave in comfortable independence if I should 
leave her a widow.” The intended husband 
accepted the letti'P as giving him some rights, & 
the marriage took plact*. The father aftorwarcis 
acquired a large fortune, & died iiv 1S98. His 
wife predeceased him. By his will he loft a legacy 
of £2,000 to the daughter, & gave the ivsidue of his 
estat-e equally between six of his other seven 
children. The daughter & her husband claimed 
by virtue of the letter to be entitled to an equal 
eighth share of the father’s estate : — Held : (1) the 
letter did not constitute a contract by the father, 
but was merely an expression of his intentions ; 
(2) if it were a contract, it was an obligation to 
leave, not an equal eighth share, but some portion 
or share of his estate to the daughter, & was 
fulfilled by the legacy. — Re Fickus, Farina v. 
Fickus, [1900] 1 Ch. 331 ; 69 L. J. Ch. 161 ; 81 
L. T. 749 ; 48 W. R. 250 ; 44 Sol. Jo. 157. 


6615. .] — The father of an intended 

bride, when asked by the husband to make a 
settlement, wrote : “I have made a will leaving 
V., the bride, a legacy of £6,000, & I do not intend 
to alter it. I shall leave the allowance of £160 as 
it is.” The will was afterwards revoked : — Held : 
the letter followed by the marriage constituted an 
enforceable contract as to the £5,000, but not as 
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'b 0 .] 

to the £150, & B. was entitled to piove against 
the estate of the father for the £5,000 by way of 
damages . — Jlc Bboadwood, Edwards v. Broad- 
wood (No. 2) (1912), 50 Sol. Jo. 703, C. A. 


6516. Marriage of testator & promisee.] — 

Action of the case brought [against exor.] upon a 
promise made to the woman when sIkj was sole, 
in consideration the* woman would marry testator 
he promises that if the woman sliould over-live 
testator, that then he would leave her worth £100, 
& they aver that she did marry him ; & after the 
husband died & did not leave lier worth £100 
& deft, pleads 7wn assumpsiU & found for pltf. — 
Smith v. Stafford (lOlS), 1 Brownl. 18 ; Noy, 20 ; 
Hut. 17 ; Hob. 210 ; 123 E. 11. 038. 

Annotations : — FoUd. Clark r. Tbomonn (1 620), Cro. Jac. 571. 

Retd. HoWpi* V. Dlokeson (1673), Fi-ecni. K. I). 1)5 ; C/age 

V. Acton (1690), 1 Ld. Kaym. 515. Mentd. Loyd v. Lee 

(1718), 1 Sira. 94. 

6517. .]— Brown v. Savage (1074), 

Cas. temp. JHncli, 184 ; 23 E. B. 101. 

.] — See^ also, CoNTRAtT, Vol. XII., pj). 

220-222, Nos. 1818-1838. 

6518. Moral obligation — Repayment of money 
borrowed.] — A i>erson borrowed a sum of 
money in the year 1807. In 1815, he stated, by 
paiol, to the atiorn(‘y of the party entitled to it, 
that he had made provision by his will, & had 
directed his exors. to pay it at his death, lie 
died^ in 1825, without having made any sucli 
provision. In an action against the exor. ; — Held : 
the promise was good, & the money recoverable. 
Neither Stat. Frauds nor Stat. Limitations applied 
to the case & a moral obligation to pay was a 
sufficient consideration for the promise. — W eixs 
V. Horton (1826), 2 0. A P. 383, N. P. ; suhsc- 
quent proceedings, 4 Bing. 40. 

•] — See, also. Contract, VoI, XII., pp. 

201, 202, Nos. 1609-1610. 


6519. Consideration of concurring in sale — Con- 
currence of beneficiaries — Deceased selling as 
executor—Having interest in sale.]— S. being an 
exor. of (t. Ac devisee of his real estate in trust for 
liLS children, induced the children to concur in the 
Mie, & conveyance of G.’s real estate to his own 
brother & pai-tner, he himself being interested in 
the purchase, by a verbal promise to leave them by 
his will as much or more than they would get 
under the will of G. : — Held : although the sale 
w^ necessary for payment of debts, A the full 
value was given, there was a sufficient consideration 
for the promise, A the estate of S. was bound to 
pay the children of G. a sum equal in amount to 

^ testate. — R idley v. Ridley 
(1865), 34 Beav. 478 ; 6 New Rep. 11; 34 L. J. (^h. 


462 ; 12 L. T. 481 ; 11 Jur. N. S. 475 ; 13 W. R. 
763 ; 55 E. R. 720. 

Annotation : — Mentd. Davey v. Shauuon (1879), 4 Ex. D. 81. 

6520. Consideration of establishing school — 
Money promised for maintenance.] — H. promised 
ill consideration of pltfs. establisliing a school 
at a certain place] to leave pltfs. £3,000 by will 
for the maintenance of the scliool, but subsequently 
left all luu* projjerty to deft. : — Held : pltfs. were 
entitled to be paid £3,000 from the estate by way 
of damages for breacli of contract.. — He Sdamen, 
Giiur(’h Schools Go., Ltd. v. Soamrs (1897), 
13 T. L. R. 439. 

Consideration generally, sec Contract, Vol. XII., 
pp. 172-234, Nos. 1270-1930. 

6521. Work done in expectation of legacy.] — 

Where a man does work in expectation of a legac.y, 
ho cannot sue the exor. — O sborn v. (iUy’s 
Hospital (Governors) (1726), 2 Stra. 728; 93 
E. R. 812. 

Annotaiions : — Apld. Baxter v. Oray (1842), 3 Man. & Q. 

771. Refd. Hulso r. llnlsc (1850), 17 C. B. 711. 

6522. .] — If pltf. [a stockbroker] had 

undertaken tiie several service's i)roved without 
any vit'w to a reward, but with a view to a legacy, 
be eoidd not set up any demand against testator's 
estate*, but of that, the jury were to decide (Lord 
Kenyon, t\J.). — L e Sage v. t'oessMAKKR (1794), 
I Esp. 187, N. P. 

6623. Agreement for payment by legacy 

only — No proof of such agreement.]— A surg<'oii 
forbore to send in his bill for medicines A attend- 
ance to a deceased pati(*nt in her lifetime, under t.lu* 
expectation of a legacy. On her death, finding 
she Jiad left, him notliing, he made a claim on her 
exors, ; — Held : he was entitled to recovi'r, no 
proof having been given of any understanding 
between the parties that he was to be ])aid only 
by a legacy. — B axter v. Gray (1842), 3 Man. A CL 
771 ; 4 Scott, N. R. 371 ; 11 L. J. C. P. 03 ; 133 
E. R. 1349. 

Annotatioyi : — Consd. HuIhc r. HuIkc (1850), 17 C. B. 711. 

6524. .] — Shallcross r. Wright, No. 0545, 

post. 

6525. .] — Where a niece had bc<*n induced 

to render valuable services to lier uncle on the 
faith of his representation that by so doing she 
would become entitled to the benefit of tlu' trusts 
croated in her favour by a codicil to liis will, A 
testator aftoiwards revoked such trust s \~Held : 
he had no riglit to make such i*evocation, A the 
trusts in favour of the niece declared by such 
codicil must be performed. 

Testator’s representation . . . binds the propeiiy 
which he devised to pltf. as completely ... os 
if he bad bound himself in consideration of money 


PART VI. SECT. 2. SUB-SECT. 6. 

6521 {.Work done in expectation of 
Icgat ^.] — Testator afirroed that tt pltf. 
wenUd supply him from time to time 
with money & goods, & would labour 
for him on his farm pltf. should ho 
Pu ^ therefor at testator’s death, & 
that testator would devise to pltf. 
tester’s farm In payment. Pltf. was 
testator s son, & the agreement stated 
In the declaration was verbal, tk. as 
prov^ was to pay pltf. with the farm : 
— n eld : no action would lie because the 
agpeemwit showed that testator never 

personal liability 
to pltf. ; it related to an interest in land, 
which could not be enforced. — FiUAit r. 


WiMlOT (1884), 23 N. B. It. 546.— 

CAN. 

L, Df^'tnaoesforhreachof contract.] 

promised to provide for A. who 
had been acting as housekeeper at a 
weekly wage & had, in addition, been 
perforudng nursing duties for him. 

A. Btoyod ivlth B. till his death, but 
B. made no nrovlsion for A. by will or 
otherwise. In an action brought by 
A. gainst the administrator of 
estate claiming damages for breach of 
’-—Held : pltf. was 
entitled to judgment.— O’Sunij van v. 
Nationai, Truhtkks Executorh & 

uSufv 


g. .1— Where services are 

rendered upon the faith of a promise 
to leave pn)perty by will, which testator 
falls to perform, an action may be 
maintained against his representativeB 
to recover compensation for the 
services in the shape of damages for 
breach of the previous promJso. — 
Smith v. McOuqan (1892), 21 A. Jl. 
542.— CAN. 

h. Iteasonable compensation 

awarded.] — H. K. died at a very ad- 
vanced age, having been faithfully 
cared for during the last three years 
of his life by his son J. K. &, bis son’s 
wife, ilo had promised In considera- 
tion of this attention A care to devise 
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not to rovoko tho gift, & had made the person 
named in his will a purchaser of the property 
devised (Stuart, V.-C.). — Loppus v. Maw (1882), 

3 Giff. 592 ; 32 L. J. Oh. 49 ; 8 L. T. 348 ; 8 
Jur. N. S. 807 ; 10 W. K. 513 ; 68 E. R. 544. 

Anmtations : — Apld. Coles v. Pilkingrton (1874), L. 11. 19 Eq* 
174. N.P. Maddlson v. Aldoreon (1883), 8 App. Cas. 467 . 
Refd. M'Asklo V. M‘Cay (1868), 16 W. R. 1187. Mentd. 
Traill v. Baring (1864), 3 New Rop. 362. 

6526. .]— -An intestate induced a woman to 

servo him as his housekeeper without wages for 
many years & to give up other prospects of 
establishment in life by a verbal promise to make a 
will leaving her a life estate in land, & afterwards 
signed a will, not duly attested, by which he left 
her the life estate : — Held : there was no contract, 
& (!ven if there had be(m & although the woman 
had wholly performed her part by serving till 
intestate’s death without wages, yet her service 
WJis not unequivocally &- in its own nature refer- 
able to any contract, & she could not maintain an 
action against the heir for a declaration that she 
was entitled to a life estate in the land. — Maddlson 
V, Alderson (1883), 8 App. Cas. 487 ; 52 L. J. 
Q. R. 737 ; 49 L. T. 303 ; 47 J. P. 821 ; 31 W. H. 
820, II. L. ; ojffj. S. O. siib nom. Alderson v. 
Maddison (1881), 7 Q. B. D. 174, G. A. 

AnmtUitioiis Humphreys v. Gi’Ccu (1882), 10 

U. B. D. 148. Apld. Hodson v. Hculaud, 11896] 2 Ch. 428. 
Consd. Miller & iUdwort-h v. Sharp. 11899] 1 Ch. 622. Reid. 
A.-G. V. Hubbuck (1884), 13 Q. B. 1). 275 ; Mills r. New 
Zealand Alford Estate Co. (1886), 32 Ch. D. 266 ; McManus 
r. Cooke (1887), 35 Ch. 1). 681 ; Blackburn c. Blackburn 
(No. 1) (1891), 30 Sol. Jo. 27 ; Davis v. Leicester Corpn., 
11894] 2 Ch. 208 ; Lioouses Iiisoe. Corpn. Sc Guarantee 
Fund V. Lawson (1896), 12 T. L, R. 501 ; Coleman r. 
North (1898), 47 W. R. 57 ; Isaacs v. Evaus (1899), 16 
T. L. R. 113 ; Re Fickus, Farina v. Fickus, I1900J 1 Ch. 
331 ; Thursby r, Eccles (190(0, 70 Jj. J. Q. B. 91 ; Cha* 
proulcre v, Lambert, (1917] 2 Ch. 356 ; /ic Bankruptcy 
Notice, [1924] 2 Ch. 76 ; Rawliuson v. Amos (1924), 69 
Sol. Jo. 1 12. Mentd. Re llcetham, Exp. Broderick (1886), 
18 Q. B. D. 380 ; GiUinan, Spencer v. Carbntt (1889), 
61 L. T. 281 ; Lucas c. DiAon (1889), 22 Q. B. D. 357 ; 
Re Holland, Gi’cgg e, Holland, lin((2] 2 Ch. .360 ; Banbur.v 

V. Bank of Monticul, [19181 A. C. 626 ; Morris v. Baron, 
[1918] A. C. 1. 


ISUB-SECT. 


0. — Agri<:emknts for ^ale of 
Land. 


(1887), 1 Vein. 472 ; 1 Eq. Cas. Abr. 28 ; 23 E. R. 
597. 

6528. Sale of vendor pendente Ute — Title 

of vendor declared bad — Repayment of purchase- 
money.] — A decree was made against A. setting 
aside, as fraudulent, a purchase by an agent from 
his principal ; & a reconveyance, & the usual 
accounts of rents & purchase-money were directed, 
in which an aUowance was to be made for sub- 
stantial repairs & lasting improvements. A. sold 
& conveyed part of the property, 'pendente lite^ & 
died before the accounts were completed ; a 
supplemental bill was filed against the purchasers, 
& the heir & personal representatives of A. ; the 
bill charged that the purchasers, in case of eviction, 
claimed compensation out of the estate of A. The 
conveyances, pendente Uie^ being set aside ; — 
Held : ( 1 ) the purchasers were entitled in this suit, 
as against their co-defts., the personal repre- 
sentatives of A., to an order for the I’epayment of 
their purchase-money & were entitled as against 
pltf. to an aUowance for substantial repairs & 
lasting improvements, but no great relief could 
be given them in this suit ; (2) the heir & personal 
representatives were proper iiarties to the supple- 
mental biU. — Trevelyan v. White (1839), 1 
Beav. 588 ; 48 E. R. 1069. 


6529. Specific performance decreed against.] 

— A. having agreed to purchase a real estate, the 
purchase-money for which exceeded tho amount 
of his personal estate, by his will, made a few days 
afterwards, attested by three witnesses, as to all 
the wordly goods tliat it had pleased God to bless 
him with, gave &; bequeathed to his wife & two 
sons, all his goods, cattle, chattels, personal 
estate, & effects whatsoever ; & in case they died 
without issue, etc., gave tlie children’s share of 
the peisonal estate & effects over ; testator dying 
before tho purchase could be completed : — Held : 
tho agreement ought to be specifically performed, 
& the words of the will, being insufficient to com- 
prehend real estate, tlie estate ought to be conveyed 
to the eldest son his lieirs, etc. — L’ave v. Cave 
(1782), 2 Eden, 139 ; 28 E, R. 849. 


Antiotation : — ^Mentd. Carr v. Ellinon (1786), 2 Bro. C. C. 
56. 


S'lc-t generally, Sale op Land. 

6527. Executor of vendor — Agreement to pur- 
chase copyholds — Purchase-money partly paid.) — 

A. agrees with B. to purcluiso a copyliold for two 
liv(js ; pays £200 in part, & was to pay the re- 
mainder in three months, &. then to name his lives 
Ac take up his copy ; a ct. is held, the three months 
expire, & the lives not named nor tho copy taken 
up, & B. dies suddenly ; & the manor comes to one 
who was not bound by this agreement. The exor. 
of B. decreed to repay to £200. — Awbry v. Keen 


6530. Liability for costs of suit.] — 

Where a pei*son, having contracted to seU or lease 
an estate, dies leaWng a will, which rondel’s the 
institution of a suit for specific performance 
necessary, his estate must bear the costs. — 
Sanderson r. Chadwick (1883), 2 New Rep. 414. 

Nee, generally, Specific Performance. 

Devolution of proceeds of sale.]— <8ec 

Part III., Sect. 2, sub-sect. 4, ante, 

6531. Executor of purchaser — Possession by 


one of hla Iioukos to a hou of J. K., but 
cllod intoHtatc : — JJrUi : J. K. was 
oiititlod to roocive roasouablo couipoiisa- 
tloii for tho sorviooH roiulcrod out of 
H. K.’aoHtate.— Rc Kknnkuy's Estate 
(^1877), 11 N. S. R. (2 R. & 0.) 539.— 
CAN. 

k. WhrUi.er artion lies for 

specific j>cr/«rMta»cc.]— Where a con- 
tract by testator, fouoded upon 
valuable couslderation, that ho will 
leave by hla will to tho other oou- 
tracting party a aum of luouoy aa a 
legacy, is clearly made out, tho 
ropreseutatives of testator may bo 
compelled to make good his obligation. 
But where testator, the grandfather of 


pltfj, promising to make provision 
will, adopted her at tho ago 
of twelve, & inaiiiUdncd lier, while she 
worked for him, for nine years, but left 
her nothing by Ids ^vill. & paid hei 
nothing for her aervioes : — field : the 
promise & the consideration wore o1 
too uncertain a character for apecifle 

fiouuiiNEi 

(1889), 18 O. 11. 448.— CAN. 


PART VI. SECT. 2, SUB-SECT. 6. 

1. Oplioii to purchase — Oranted (>] 
lessor ^ lessee. } — A. granted a lease t< 
B. in May, 1899. The lease oontainei 
an option, whereby B. had tho right t< 


))ui'chase tho leased property within 
two years. A. died in Nov. 1899, & 
his widow was appointed administra- 
trix of his estate. B. claimed his 
right to purchase within the Undted 
time ; — Held : A.’s representative was 
bound by the option.— Yuill r. 
Whitk (1901), 22 C. L, T. 312; 5 
Terr. L. R. 275.— CAN. 


m. Executor of vetulor — No tiUe in 
vendor — Verbal a^eeme'iU to exchange 
— WhetJter specific perfontutnee allowM.] 
— Pltf. lent a piano to deft.’s wife. 
She offered him two lota of land in 
exchange for it which pltf. accepted. 
No written agreement or memorandum 
was signed by any one. Deft/s wife 
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9 

purchaser before death — No further steps to com- 
plete.] — A. verbally agreed with B., his solr., for 
the sale of land to B. This agreement, which 
was never reduced to writing, provided that B. 
should bear all expenses of making out the 
that possession should be at once given, & that the 
purchase-money should be paid at a fixed futui’e 
date with interest in the meantime. B. entered 
into possession, but took no further steps in com- 
pletion of the purchase, &, before the purchase- 
money became due, died. In a suit by A. for 
specific performance against the exor. of B. : 
Held: B., as A.’s solr., ought to have had an 
agreement in witting prepared & tlic exoi*. was 
bound to complete tlie purchase & pay the coats 
of the suit. — Buafield v. Sckiven (1873), 22 
\V. R. 202. 


Sub-sect. 7. — Contracts relatino to 
Companies. 


6532. Deceased promoter —Liability to repay 
commission received — Improper suppression of 
information.] — Pltf. co. was formed to purchase 
certain collieries & ironworks offtued for sale by 
trustees of the lattj B. A contract was ultimately 
entered into between the trustees & C., by which 
they imdertook to sell the property in question 
for about £300,000 to a co. to be formed by C. 
0. undertook to bring out the co., or forfeit a 
deposit of £20,000 in the event of his being un- 
successful. At the time of the completion of this 
contract another agreement was entered into by 
which the vendors agreed to allow’ C., in com- 
pensation for his services, A the risk run, a com- 
mission of £85,000 out of the purchase-money. 
There was an uiidei*staiiding between C. At the 
other persons engaged in the formation of the co. 
as to the distribution of this commission. This 
agreement, as to commission, was entirely omitted 
from the prospectus on the grounds that it was only 
an arrangement betAveen the vendors & their 
agents. The co. was formed chiefly by deft. 
(t.’s exertions, who, as between himself & 
undertook all the risk, provided the £20,000 
deposit & stipulated to receive £05,000 out of the 
£8.5,000. The purchase was completed, Ac the 
commission jiaid & divided. This action was 
subsequently brought to make defts. jointly & 
sevenUly liable to repay the commission money : — 
Held : the estate of a decea-sed promoter was liable 
to repay a sum of £.500 received by him. — Bagnali. 
V. Carlton (1877), 0 Ch. 1). 371 ; 17 L. J. Ch. 30 ; 
30 L. T. (3.53 ; 2(5 W. R. 243 ; on appeal, 0 Ch. D. 
392, C. A. 


AniwUitions 
747 
12 

11 Ch. 


-Mentd. 



lioyjij i Ki. J5. los; ice juiuerator l^ermaisiiit Benct 
Bldfc. Soc. (18U4), 10 T. L. R. 537 ; Edwards v, Hooc 
Barrs, [1005] 1 Ch. 20 ; Jubilee Cotton miiih v. Lewi 
[1924] A. C. 958. 


I Membership — Representatives as members.] — 

ANIES, Vol. IX., pp. 100, 404-409, Nos. 
1239, 1240, 2591-2631. 

Underwriting shares.] — See Companies, Vol. 
IX., p. 184, Nos. 1105, 1106. 

Contract to take shares — Liability of executors of 
agent.] — See Companies, Vol. IX., pp. 200, 202, 
Nos. 1013, 1623. 

6533. Calls on shares — Due after payment of 
simple contract debts — Notice to executors.]— 

Testator, who died in 1837, was possessed of shares 
in a banking co., & had executed the co.’s deed, by 
which he agreed to pay instalments & perform 
covenants. His exore. roceived the dividends 
upon tlie 8hai*es, & paid tlie simple contract debts. 
The banking co. failed in 1847, & upon being wound 
up under Winding-Up Act, the exom. were called 
upon for a contribution. As the assets being in- 
sufficient, a claim was made by the official manager, 
that the payments to simple contract creditors by 
the exors., should be disallowed : — Held : although 
tlie exors., by receiving the dividends, had implied 
notice of the liabilities of testator in respect of the 
shares, yet as the liability liad not ai-isen till after 
tlie simple contract debts were xiaid, they could 
not now' be disallowed. — JJendeiwon r. (.Iii.chhist 
(1853), 1 Eq. Itep. 215; 22 L. .1. Ch. 970; 21 
L. T. O. S. 191 ; 17 ,liir. 570 ; 1 W. R. 120. 

Annotatum .— Eefd. Rc Royal Bank of Australia (1855), 3 

Sm. & G. 272. 

6534. Shares issued as fully paid up — 

Not in fact so paid up — Knowledge of testator’s 
agent.] — Re Haijfax Sugar Refining (^o. (1891 ), 
7 T. L. R. 293, C. A. 

Transmission of shares — On death.] — Sec 

Companies, Vol. IX., pp. 404-409, Nos. 2591-2031 ; 
Vol. X., pp. 1135, 113(5, Nos. 8011-8014. 

6535. Surrender of shares —To director on behalf 
of company — Company unable to purchase shares.] 

— ^Whero a testator tran8fcrr(‘d his shares in a cc». 
to a director on behalf of the co., the co. not having 
pow'er to purchase the shares : — Held : the exors. 
were contributories .- — He Vale of Neath & South 
Wales Brewery Co., Richmond’s Executors’ 
Case (1849), 3 De G. & Sm. 90 ; 13 L. T. O. 8. 422 ; 
13 Jur. 727 ; (54 E. R. 390. 

No provision in constitution of company.]— 

See Companies, Vol. IX., p. 419, No. 2709. 

Regulation & management — Service of notice 
of meeting.] — Sec Companies, Vol. IX., p. 5(58, 
Nos. 3770, 3771. 

Winding up— Liability for calls.] — See Com- 
panies, Vol. X., p. 917, Nos. 0280, 0281. 

Unregistered companies.] — See Com- 
panies, Vol. X., p. 1096, No. 7080. 

6536. Joint stock &; private banks — Liability 
of estate of shareholder — To Judgment creditor of 
bank.] — ^A judgment creditor of a banking co. 
may prove his debt in this ct., against the assets 
of a deceased shareholder, without fii*st obtaining 
the leave of a ct. of Jaw to issue execution against 
testator’s assets under 7 Ac 8 Viet. c. 113, s. 13. — 
Re Walton’s Estate (1857), 23 Bcav. 480 ; 53 
E. R. 189. 

-.] — See, further, Bankeils, Vol. III., 
pp. 150, 151, 158, Nos. 189, 190, 200, 223. 


died, & deft, took out letters of adminis- 
tration to her estate. Neither pltf. 
nor any one claiming uudor him ever 
entered into possession of the lots. 
Beft.’s wife did not o\vn the lots, Hi 


had no right or interest in them ; they 
were deft.’s lots, in an action against 
dcjft. as administrator of his wife’s 
estate : — Held : specihe performance of 
the agreement made with her could not 


bo decreed. — A dolph v. Good (1912), 
20 W. L. R. 401 ; 1 W. W. R. 930 ; 
5 Sask. L. R. 106 ; 1 D. L. R. 750.— 

CAN. 
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SuB-sEfT. 8. — Contract’s between Husband 

AND Wife. 


See Husband & Wife. 


SuB-sEc’T. 0 . — Guarantee. 
See Guarantee. 


Sub-sect. 10. — Implied Obliuations. 

A. In General. 

6537. General rule.] — Wherever a relation 
exists between two parties, which involves the 
performance of certain duties by one of them & 
the payment of reward to him by the other, the 
law will imply, or a jury may infer, a promise by 
each party to do what is to be done by him. 
l’herefoi*c, an aotion may be maintained against 
the exors. of an innkeeper on his implied promise 
to keep safely & without diminution the goods of 
liis guest. Tlie exors. are also liable in tort, 
tile loss of the goods being a wrong committed 
within Civil Procedure Act, 1833 (c. 42). s. 2. — 
Moroan V. Ravpjy (1861), 6 H. & N. 265 *, 30 
L. J. Ex. 131 ; 3 L. T. 784 ; 23 J. P. 370 ; 9 
W. R. 376 ; 158 E. H. 109. 

AnnolatioTis : — Consd. Batthyany r. Walford (1887), 36 Ch. 

D. 269. Hentd. BayllH v. Llniott (1873), L. 11. 8 C. 1*. 

345 ; Herbert v. Markwoll (1881), 45 L. T. 649 ; Medawar 

V. Gland Hotel Co., [1891] 2 Q. B. 11 ; Robb v. Green, 

[1895] 2 Q. B. 1 ; Jackson v. Watson, [1909] 2 K. B. 

193. 

6538. .] — The possessor of Austrian en- 

tailed estates died domiciled in, & left property 
in, England. By the law of Austria the possessor 
is under an obligation to hand over the property 
to the successor in as good a state as when he 
received it, & is liable for deterioration, whether 
voluntary or i)ermissive, unless it occurs without 
any fault of liis, & he is entitled to compensation 
for improvements made by him. The successor 
brought a creditor’s action in England against the 
English extrix., in which it was admitted by the 
parties that there was some deterioration, & also 
that some improvements had been made. A 
decree for administration was made with liberty 
to pltf. take proceedings, in the cts. of the 
countries in which the estates were situate, to 
establish the amount of his claim : — Held : the 
objection that pltf.’s claim was for a tort analogous 
to waste, & therefore, according to English law, 
died with the person, & could not be c^orced in 
an English ct., was not sustainable, for the deterio- 
rations were not to be regarded as torts but as 
breaches of an obligation in the nature of an 
implied contract. 

It is not only whert^ there is an express contract 
that a suit grounded on some default of tlie jjerson 
whose reijrescntative is sued can bo maintained ; 
but if the position of the parties was such that 
the law of England would imply a contract from 
that position, then on assumpsit the exor. might 
still be held liable (Cotton, L.J.). — Batthyany 
V. Walford (1887), 36 Ch. D. 269 ; 56 L. J. Ch. 
881 ; 35 W. R. 814 ; aab nom. Rc Battiiyany- 


Strattmann, Batthyany-Strattmann V. Wal- 
ford, 57 L. T. 206, C. A. 


^nnotoliona Mentd. Re Piorcy, Wbitwbam v. Pioycy 
(1894), 64 L. J. Ch. 249 ; Harvey v. North-Eastom Marine 
Engineering Co. (1902), 6 W. C. C. 30. 

6539. Detention of goods by deceased.] — Defts. 
demurred for that they are exors. & therefore ^ not 
chargeable in law to account for foods received 
by testator, but ordered to answer. — Beecher t*» 
TT AcwT Ch. CnA. inCh. 143 \ 21 E. R. 85» 


6540. Improper receipt of Crown salary.]— 

The exor. of a person who has annually received 
a salary from the Treasury by virtue of a privy 
seal, but which salary was not legally due to him, 
although ordered by the Ix>rd Treasurer, shall 
be liable to an action of account for the moneys 
received. — Dodington’s Case (1597), Cro. Eliz. 
545 ; 78 E. R. 791 ; sub nom. R. v. Doddington, 
Moore, K. B. 475. 

Annotation Mentd. A.*Q. v. Porry (1734), 2 Coin. 481. 


6541. Funeral expenses of wife — Liability of 
husband’s estate — Although parties living apart.] — 

The estate of a husband in the possession of his 
devisee is liable to ihe funeral expenses of testator’s 
wife although she lived apart* fit^m liim on a 
separate maintenance. — Bertie v. Chesterfield 
(Lord) (1723), 9 Mod. Rep. 31 ; 88 E. R. 290. 

Annotaiwn .* — Mentd. In the Goods of Spilty (1852), 16 Jur 
92. 


6542. Payment over of money received— Funds 
received as assignee in bankruptcy,] — The as- 
signee under an old commission, at the time of 
lus death, in 1818, had moneys in his hands, con- 
sisting of dividends declared, but unclauned : 
Held: the amount was recoverable from his re- 
presentatives, by the assignees subsequently 
appoint-ed. — Green v. Weston (1837), 3 My. & 
Cr. 385 ; 7 L. J. Ch. 67 ; 1 Jur. 955 ; 40 E. B. 
074, L. C. 

Annotation : — Befd. Pennell v. Deflell (l^i^^), 4 Do G. M. 
& G. 372. Mentd. Re WUcocks, Ex jy. Woodford (1850). 
19 L. J. Bc-y. 8 ; Tucker v. Hcmaman (1853), 4 Do G. M. 
ft. .^9'V. 


0543 , Moneys received as trustee — Not as 

receiver — Discretion as to payment.] — Testator, in 
his lifetime, was appointed, by deed, by a mtgor. 
& mtgee., to receive the rents of the mtged. estates, 
& by the terms of the deed testator was, after 
allowing taxes repairs, to hold the remaining 
rents in trust ; lirst, to pay taxes ; secondly, 
costs of collection ; thirdly, commission ; fourthly, 
premiums on policies of insurance ; & liftlily, 

“ in satisfaction, on Jan. 6, & July 6, of the accru- 
ing interest due on the principal moneys secured, 
& to i)ay the ultimate surplus, if any, to pltf.,” 
with a proviso, that if on those days, Jan. 6, 
& July 6, testator should have rents & profits in 
hand, it should be lawful for him to retain the whole 
or part, for the purpose of paying the premium 
in that year on the policies. Testator did not 
execute the deed. Tlierc was an admitted balance 
at testator’s death, as appeared by an account 
rendered by the exor. : — Held : testat-or was not 
a mere receiver but a trustee, & was not bound 
by the terms of the deed to pay the surplus existing 
on each Jan. 6, & July 6, but had a discretion, 
under the control of a ct. of equity, to keep the 
funds in his hands, if reasonably necessary. — 


PART VI. SECT. 2, SUB-SECT. 10.— A. 

n. AgreemcTit to collect rents on 
parlu*8 death — Whether agreement to 
employ binding on executors.}— A.n 


agreement that S. shall oollent rente In 
B.’s estate after his death for a com* 
mlHsiou, Sc that B.’s exors. shall pay 
tho commission on all rente collected, 
does not bind B.’s exors. to employ S. 


The ct. will not infer an agreement 
to employ where a contract to do so 
does not appear on the face of the 
agreement, mwongh both parties may 
have contemplated an employment. — 
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Executors and Administrators. 


Sect, 2. — On contractu of deceased: Sub-sect. 10, 

& B. 

Bartlett v, Dimond (1845), 14 M. & W. 49; 

14 L. J. Ex. 372 ; 5 L. T. O. 8. 56 ; 153 E. K. 385. 

Annotation :—llL%jAiL. Pardoo v, Prioo (1847), 16 M. & W. 
451. 

6544. Misrepresentation as to charge on land — 
Made to intending purchaser — Liability for difference 
between actual & represented charge.] — A mtgor. 
represented to an intending purchaser that the 
estate was only liable to a mtge. for £20,000 to 
G. & Co., an additional sum of £10,000 being secured 
on the mtgor. ’s personal property. The whole 
sum had in fact been originally secured on the 
land, & G. & (V>. denied that they had ever done 
anything to part from their security on the land. 
After the death of the mtgor., O. & Co. filed a bill 
of foreclosure, & obtained from the purchaser the 
whole £30,000 :—Held : as between the purchaser 
A the exors. of the mtgor., the representations 
made by the mtgor. to the intending purchaser, 
wer<; equivalent to a contract with liim, A the per- 
sonal i)roj)erty of the mtgor. was liable to the 
extent of the £10,000.— A.-G. v. Cox, Pearc’E v, 
A.-G. (1H50), 3 11. L. Cas. 240 ; 10 E. K. 93. 

Anmtatiom Rc Oricnfal Commercial Bank. 

hx p. Maxoudofl (1868), L. R. 6 Kq. 582 ; Rc Bamed’s 
Banking Co., Forwoods’ Claim (1869), .5 Ch. App. 18; 
Re Morrish, Ex p. Hart Dyko (1882), 22 Ch. B. 410; 
f (1885), 20 Ch. n. 8 ; Shaw v. Lomas (1888). 

oO L. 1. 477 ; llovill v. Bcthell, tJ018J 1 K. B. 6.38. 

6545. Inevitable damage & expense caused to 
third party — Infectious disease in house of third 
pwty — Destruction of goods.] — (1) Testator, 
while on a vi.sit, died of a malignant fever. The 
furniture was by the advice of the medical advisers 
destroyed, A the friend was obliged U) remove 
from his liouse ; — Held : testator’s estate was 
liable for the damage. 

(2) A jdiysician attended testator for many 
years, without having obtained any remuneration, 
lie stated that testator had promi.sed to pay him 
foriiis wTvices, or leave him an equivalent. He 
did neither: Held: the physician had no claim 
against the estate, & a payment made to him by 
disallowed. — Shallcbos.s v. Wright 

-T. Ch, 443 ; 16 

L. 1. O. K 257 ; 14 Jur. 1037 ; 50 E. R, 1174. 

^ ( 1885)? 297;h^D^ 358 Itownson, Field v. White 

6546. Support of bastard child — By mother — 
Death of mother.] — The obligation on a woman to 
support her bastard child is a mere personal one 

in case of her dying inU*state, no action for the 

of the 

o4; 9 L, J, Q, \ • f) J . 'p T 71 • 

0 Jur. s. 1239 ; 12 W. li. 9 ; 122 K. 11. 544. 

^ oTl? Harrlugtou, Wiidot v. Turner (1908), 

6547. Maintenance of lunatic — Arrears.] — W.. 

a lunatic not so found, was maintained by the 
guardians of the S. Union in a pauper lumitic 
^sylum from 1882 until her death in 1898. In 

1 ; ’ entitled to a share of a fund, 

^ in 1«9,), a per-son was appointed to exercise 
the powers of a committee of W., but Die fund 


was not in fact paid into ct. to the credit of W. 
until after W.’s death. In 1895 the guardians 
gave notice to the Master in Lunacy of their 
claim in I'espect of the past & future maintenance 
of W. After the death of W. this action was 
commenced by the ^ardiaris against the adminis- 
tratrix of W., claiming arrears of maintenance ; — 
Held : ( 1 ) the expenses of maintenance was a 
debt of the lunatic ; (2) ari’cars of maintenance 
could only be recovered in respect of six years 
prior to the commencement of the action. — 
lie Watson, Stamford (Iuardians v. Bartlett, 
[1899] 1 Ch. 72 ; 68 L. J. Ch. 21 ; 79 L. T, 402 ; 
47 W. R. 359. 

Anmtkdwns : — As to (1) FoUd. Wandsworth Union t>. 
Worthington, [1906J 1 K. B. 420. As to 12) Distd. Wands- 
worth Union V. Worthington, (1906] 1 K. B. 420. 

. — ^A lunatic not so found by 

inquisition was maintained in a pauper lunatic 
asylum by the guardians of a union from 1876 
until her death in 1904 at an atmual cost of about 
£21. The lunatic was entitled to pi*opci*ty pi*o- 
ducing about £8 per an num. By an order in lunacy 
a receiver was appointed of this income of the 
lunatic, & was directed to apply the same in A 
for the maintenance A benefit of the lunatic. 

I nrsuant to this order the rt'ceiver paid the iri- 
conae to the guardians from 1887 to 1903 for the 
maintenance of the lunatic, A the guardians in 
their books appropriated each payment of the 
receiver as a payment on account of the arrears 
of maintenance due to them at the date of each 
At the death of the lunatic consider- 
able arrears of maintenance were due to the 
guardians, A in an action by them against the 
administratrix of the lunatic for these arrears the 
administratrix contended that the guardians were 
only entitled to six years’ arrears prior to the date 
of the writ : — Held : under the circumstances the 
payment by the iHJceiver took the case out of 
8tat. lAmitations, A the guardians were entitled 
to payment of all the* arrears du<i to them. — 
Wandsworth Union v. Worthington, 11906] 1 
K. B. 420 ; 75 L. J. K. B. 285 ; 95 1^. T. 331 ; 

70 J. P. 191 ; 54 W. R. 422 ; 22 T. L. R. 284 ; 
oO Sol. Jo. 273 ; 4 L. G. R. 320. 

•] — Sec, generally. Lunatic’s. 

6549. Undertaking to pay for building alteration.] 

—A testator promised to defray the; cost of cei*tain 
alterations in a chapel in whicli he was interested, 
provided the total expense did not exceed a certain 
amount. Estimates were obtained A submitted 
to testator, A thei*eafter the i)rovost of the chapel 
entered into a formal contract for the work. Tes- 


„fi. 


AX. 1-« a. X^a 


n exc- 


cuted, but before a contract for the remainder 
had been entered into ; — Held : testator’s estate 
was liable for the cost of so much only of the work 
in respect of which a contract had been entei*ed 
into before testator’s d(*ath . — Re Mountgarret 
mscouNT), INGILBY V . Talbot (1913), 29 T. L. R. 
32.5. 

H. Breaches of Trust. 

(a) In General. 

generally. Trusts A Trustees. 

6650. Liability though no benefit derived from 


1" a- for „ut ..t th« 

“Rkough no order Iihh been 
^Maintenance of destitute son 1— iViic lather whilnt living. 

0, tho ,ath« 


PART VI SECT. 2. SUB-SECT. 10.— 
B. (a). 

p. Improper dealings with trust 
propertp — Liability of firm to whi^ 
money paid.] — M. & C. wore trustees 
of a sottiement on a inarriod woman. 
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breach.] — Settlemont of a renewable lease in trust 
out of the rents & profits to pay the fines &; charges 
of renewing ; &, subject thereto, for husband & 
wife successively for life ; remainder to the flrat 
son at twenty-one. The trustees, not having re- 
newed in the lives of the tenants for life, answer- 
able, as for a breach of trust, though not deriving 
any benefit from it ; liable therefore, with the 
assets of the tenants for life, with reference to 
their enjoyment, & the occupying tenant having 
purchased the husband’s life interest, to procuie 
a renewal for the son ; the trustees indemnified 
against the expense by an application of the assets 
of the tenants for life in the first instance ; but 
the occupying tenant not charged in their favour. 
— Montfort (IaORD) V. Cadooan (Lord) (1810), 
17 Ves. 485 ; 34 E. R. 188 ; varied (1816), 2 Mer. 
3, L. C. 

Annotations: — Confid. Shaftesbury v. Marlborough (1833), 

2 My. Sc K. 111. Reid. Jones v. Jones (1846), 7 L. T. O. S. 

157 ; Adoy v. Arnold (1852), 2 Do G. M. & G. 432 ; Hughes 

r. Wells (1852), 9 Haro, 749 ; Jenkins v. liobertson (1853), 

1 Eq. Rep. 123 ; Itichardson v. Jenkins (1853), 1 Drew. 

477 : Hollands. Holland (1869), 4 Gh. App. 449, u.; 

Isaac V. WjUI (1877), 46 L. J. Ch. 576 ; lie Parkers, Ex p. 

Sheppard (1887), 19 Q. B. D. 84. 

6551. Loss occasioned happening after trustee’s 
death — Continuing llabliity on representatives.] — 

In 1806, a husband at Calcutta, being desirous 
of making a provision for liis wife & the issue of 
the marriage, entered into a bond to A. for pay- 
ment to him of £10,000 ; & he, at tlie same time, 
conveyed an estate in the East Indies to A., upon 
trust to sell it, & to raise the £10,000, or so much 
of it as the estate would produce : & it was pro- 
vided by the deed of conveyance that as soon as 
A., his exors., etc., should have realised the net 
& clear sum of £10,000 by means of the sale or 
of the bond, & should, at the request & direction 
of the husband <& wife, or the survivor, in writing, 
fu*st made for that purpose, have remitted the same 
to England, to B., C., <fc D., in tlie best, & as to him, 
his exors., etc., should seem the most eligible 
manner, he should stand discharged of the trusts, 
& should not be answerable for the payment of 
the bills in which the same should be remitted : 
& it was declared that B., C., & D. should invest 
the money in govt, or real security, upon trust 
for the husband for life ; with remainder for the 
wife for life ; with remainder for the children of 
the marriage ; & that A., until tlie sale, should 
be seized of the premises, &, after the sale & until 
the moneys should be remitted, should be interested 
in the proceeds, upon the same trusts as were before 
declared concerning the £10,000 to be remitted 
to the trustees. The property was sold in the 
year 1811 for 145,000 sicca rupees, & the purchase- 
money was, in 1813, received by A.’s house of 
business in Calcutta, who were the agents of the 
husband, & who then, by the direction of A., set 
apart 80,000 sicca rupees, being then equal in 
value to £10,000 sterling, & carried the same to 
the accomit of A. & another person, as trustees 
of the settlemont, held the remainder of the 
purchase-money to answer the husband’s drafts. 
In 1818 A. retired from the house of business. 
In 1826 ho died. In 1826 the husband requested 
the surviving partners of A. to invest the 80,000 
sicca rupees in a note of the East India Co., which 
they did, in the names of their firm. In 1827 the 


husband died. In 1832 the wife required A.’s 
exors., who were in England, to procure a remit- 
tance of the £10,000 to England ; whereupon they 
directed the house of business to transmit that 
amount in bills, payable to B. & D., C. being dead. 
The house of business thereupon sold the note 
of the East India Co., & drew a bill upon their 
correspondents in London, payable to A. s exors. : 
but, before the bill became due, both the house 
in Calcutta & their correspondents in London had 
failed, & the bill was never paid. Except as 
before mentioned, no request was ever made by 
the husband & wife, or the survivor, to remit 
the money. Upon a bill by the children of the 
marriage against A.’s exors. : — Held : A.’s estate 
was liable to make good the sum of £10,000 ster- 
ling. — ^Bacon V . Clark (1836), 3 My. & Cr. 204 ; 
40 E. 11. 938, L. C. 

Annotation: — Consd. Lander v, Weston (1855), 3 Drew. 

389. 

6552. .] — (1) A testator, who died in 

1841, directed his trustees to sell his real estate, 
& gave them some discretion therein. Instead 
of selling, they mortgaged, &; retained the estate : 
— Held : they had committed a breach of trust , 
& the estate having become depreciated they were 
liable for the loss. 

(2) Where a loss occasioned by a breach of trust 
does not happen until after the death of the trustee, 
his assets are equally liable. 

(3) Two deceased trustees having committed a 
breach of trust by mortgaging, instead of selling 
testator’s real estate, & accoxmts of the estate 
being necessary ; — Held : notwithstanding the 
32nd General Order of Aug. 1841, a suit could 
not be maintained to charge the estate of one 
trustee, & take the accounts, in the absence of 
the representative of the other. — Dbvaynes r. 
Robinson (1857), 24 Beav. 80 ; 27 L. J. Ch. 157 ; 
29 L. T. O. S. 244 ; 3 Jur. N. S. 707 ; 5 W. R. 509 ; 
53 E. R. 289. 

Annotations : — As to (1 ) Consd. Qrayburn v. Clarkson (1868), 

3 Ch. App. 605, Refd. Darko v. WlUiamson (1858), 22 

.T. P. 705. Ah to (3) Befd. Smurthwaito v. Hannay 

(1894), 6 R. 299. 

6553. .] — Where a loss has been 

occasioned by wilful default, since the duty of 
the trustee was to do that act which ho has omitted 
to do, he by omitting to do the act lias been guilty 
of a breach of trust for the consequences of which 
he is liable though they do not devclopo them- 
selves until long after (Page Wood, L.J.). — Gray- 
burn V . Clarkson (1868), 3 Ch. App. 605 ; 37 
L. J. Ch. 550 ; 18 L. T. 494 ; 16 W. R. 716, L. JJ. 

Annotations: — ^Befd. Sculthorpe v. Tipper (1871), L. R. 

13 Eq. 232 ; Gaiusboroush v. Watcombe Terra Cotta 

Clay Co., Dunnlug v. Gainsborough (1885), 54 L. J. Ch. 

991. 

6554. No knowledge of breach of trust — Funds 
distributed among beneficiaries — Admission of 
assets sufficient to answer breach.] — The exors. of 
a deceased trustee, having admitted the receipt 
of assets which would have been sufficient to 
answer _a particular breach of trust committed 
by their testator, besides his other debts : — 
Held : tliey were chargeable with the loss occa- 
sioned by such breach of ti*u.st, although they 
had paid all his debts of which they liad any 


C. for some years acted, alone, but at 
his death M. made inquiries as to the 
money & found that it bad been per- 
mitted by C. to get into deft.’s hands. 
Sc had been by him mixed up with 
partnership moneys Sc employed in 

J. — ^VOL. XXIV. 


deft, firm’s business. On bill by M. 
against deft, alone :—Ueld : the 
members of deft.’s firm were Jointly Sc 
severaUy liable. Sc neither his partner 
nor the representative of C., the 
deceased trustee, was a necessary 


party. — M a.okay v. Cacohey (1875), 
1 V. L. R. 56.— AUS. 

q. Loss occasioned by careless^ 
ness — Extent of represeruative’s lia- 
bility.] — Deft, was sole extrix. of 

H 
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Sect. 2. — On contT<icta of deceased: Sub-sect. 10, B. 
(a) (fe).] 

knowledge out of the assets, & had distributed 
the whole sxttplus among the residuary legatees 
many years before, & at a time when they h^ no 
notice of the breach of trust, or of any claim ^m 
respect of it. — ^Knatchbull v. Fearnhbad ( 183^, 
3 My. & Or. 122 ; 1 .Tur. 687 ; 40 E. R. 871, L. C. 

509. Oonid. dSmbray v. Draper (1862), 20 L. T. O. 8. 
14. PoUd. New(^tle, etc., Ban^g 
22 Beav. 367. Apld. Stoiy v. 0856), J Jun N. 8. 
706. Conid. Waller v. Barrett 

Apld. Taylor v. Taylor (1870), L. ^ l6 Eq. 477, BeU. 

V Carter (1839), 1 Beav. 426 ; Turner v. NichoUa 
(1853),* 1 W. R. 137 ; Dean v. Allw (1855), 20 Beav. 1 ; 
TuTQuand v. Kirby (1867), L. II. 4 Eq. 123. 


6566. Breach by joint trustees — Estates of both 
liable — Assets of one estate only admitted— Right 
of contribution from other estate.] — By the 

decree, the estates of two deceased trustees were 
declared severally liable to replace a fund. The 
representatives of one only admitted assets, & 
the decree directed payment by them, & an 
account of the estate of the other. The whole 
being paid by the former ; — Held : their right to 
contribution against the estate of the latter con- 
stituted a mere simple contract, although as 
against both estates, the demand was a specialty 
debt. — ^Pmestman v. Tindall (1857), 24 Beav. 
244 ; 53 E. R. 351. 

AnnotcUion : — ^Beid. Kobinson t>. Harkin, [1896] 2 CJh. 415. 


6666. Improper dealings with trust property — 
Improper payments to life tenant.] — Trustees of 
stock sold it Ac lent the money to the tenant for 
life on improper security. One of them died, Ac 
the survivor received the money lent, & invested 
it in a different security, & shortly afterwards sold 
it out & again lent it to the tenant for life : the 
fund was lost : — Held : the original breach of 
trust was not cured, & the estate of deceased 
trustee was liable for the whole fund. — Lander v. 
Weston (1855), 3 Drew. 389 ; 25 L. J. Ch. 235 ; 
26 L. T. O. S. 254 ; 2 Jur. N. S. 58 ; 4 W. R. 158 ; 
61 E. R. 951. 


0557. .] — ^Where a fund to which a 

married woman was entitled for her life, in re- 
mainder expectant on her husband’s death, was 
paid over to her husband, with her written con- 
sent, by a person who had notice of her interest 
in the fund. On a bill filed after the husband’s 
death, which occurred nearly nineteen years after- 
wards : — Held: (1) the wife & her trustee were 
entitled to have an annuity, payable to the wife 
during her life & equivalent to the interest of the 
money so improperly paid, raised out of the real 
assets of the person by whom such payment had 
been made, without jiraying for a decree on behalf 
of all the other creditors ; (2) the right of the 
trustee of the settlement to sue was not barred by 
Stat. Limitations. — Cresswell v. Dbwell (1803), 
4 Gifl. 460 ; 3 New Rep. 148 ; 10 L. T. 22 ; 10 
Jur. N. S. 354 ; 12 W. R. 123 ; 66 E. R. 787. 


6568. Appointed fund paid back to ap- 

polnter.l — The donee of a power appointed the 
whole trust fund to her ^ughter, one of the 
objects. The money was paid by the trustee at 
the daughter’s written request of even date with 
the appointment to the mother’s banking accoimt ; 


the daughter was married soon after, Ac her husband 
received a portion only of the fimd : — Held : the 
representatives of the trustee were liable to re- 
place the trust fund. — ^Mackbchnie v. Mabjori- 
BANKS (1870), 39 L. J. Oh. 604 ; 22 L. T. 841 ; 
18 W. R. 993. 

6559 . Fraudulent conveyance — Bjr cestui 

que trust to trustee.] — Pltf. having been induced 
by the fraud Ac undue influence of L., her agent 
Ac trustee, to execute deeds by which, without 
any consideration, she conveyed all her property 
to him absolutely, filed a bill against his exor. to 
set them aside. Her former solr., who prepared 
Ac had the custody of the deeds, was joined as a 
deft, for purposes of discovery, Ac costs were 
prayed against him, as well as the exor., on the 
ground of neglect of duty. The bill also charged 
liim with fraud, which, however, was not proved. 
Throughout the litigation he acted as the solr. of 
the deft. exor. A decree was made, setting aside 
the deeds with costs against L.’s estate, &> the 
solr. was ordered to pay the whole costs of the suit, 
in case L.’s estate proved insufficient to pay them. 
— ^Baker V. Loader (1872), L. R. 16 Eq. 49 ; 
42 L. J. Ch. 113 ; 21 W. R. 107. 

Annotations : — ^Beld. CJlark v. Girdwood (1877), 7 Cb. D. 

9 ; Phosphate Sewage Co. v. Hartmont (1877), 5 Ch. 

D. 394 ; welman o. Welman (1880), 15 Ch. D. 570. 

6560. Unauthorised investment.] — The 

two trustees of a marriage settlement invested 
trust moneys in pai*tly paid up bank shares upon 
which there was considerable liability for uncalled 
up capital & which were unauthorised by the pro- 
visions of the settlement. The shares were trans- 
ferred to them jointly Ac they were registered in 
the books of the banking eo. as joint holders of 
the shares. In 1897 one of the trustees died, Ac 
the survivor was afterwards reg^istered as the 
holder of the shares. In 1899 the co. effected a 
reduction of its shares. In 1899 the co. effected 
a reduction of its share capital Ac of the liability 
on its shai’cs, Ac in 1901 went into voluntary 
liquidation, when the surviving trustee was called 
upon to pay a considerable sum to discharge the 
liability for uncalled up capital, due upon the 
shares, which he paid accordingly. In an action 
by liim against the representatives of his late co- 
trustee churning contribution from the estate of 
deceased, to the extent of half of the sum he had 
paid to the liquidators, the representatives 
omitted assets, but repudiated any liability to 
contribute to Idle r^ef of the surviving trustee, 
who had retained the shares for four years after 
the death of their testator, & had given them no 
notice of the investment. It was proved at the 
trial that after 1896 there was no market for the 
shares : — Held : the representatives of deceased 
trustee were bound to contribute out of his estate 
half the sum the surviving trustee had paid to the 
liquidators. — Jackson v. Dickinson, [1903] 1 Ch. 
947 ; 72 L. J. Ch. 761 ; 88 L. T. 607 ; 19 T. L. R. 
350. 

6561. Deceased acting as constructive trustee — 
Property of infant — Improperly sold by father.] — 

According to the law of Peru a father is entitled 
to administer the estate of his infant (diild, Ac to 
receive for his own benefit the income during the 
child’s minority. A father during the infancy 
of his daughter sold, as it was alleged, improperly, 


her hoaband, who was the trustee of 
J. No proper books of account had 
been kept by deceased, & the taking of 
aooounte In J.’s estate was attended 
with diffloulty &. delay. The Uahility 


exceeded the whole of the assets in 
deft.*s hands as extrix. & deft paid over 
the whole of her husband's estate : — 
Held : deft, was only hound to answer 
for her husband’s liability to the 


extent of assets received by her, A 
then only when such assets were 
ascertained by the taking of aooounts. 
— ^Albbbtbox V . Abbott, [1921] 
N. Z. L. R. 773.— N.Z. 
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a part of her property for much less than it proved 
to be worth. After his death the daughter claimed 
compensation out of his estate for the loss occa- 
sioned by this disadvantageous sale : — Held : the 
father stood in such a fiduciary position towards 
the daughter that the rule actio personalis 
moritur cum persona did not apply to the demand, 
as the sale had been made without justlQca- 
tion, the father’s estate must account for the 
amount which would have been received from the 
property had it been retained in specie. — C oncha 
V. MauRiBTA, Db Mora v. Concha (1889), 40 
Ch. D. 643 ; 60 L. T. 798, 0. A. ; revsd. on the 
facts, sub nom. Concha v. Concha, [1892] A. C. 
670, H. L. 

Annotations : — ^Menid. Be De Nlools, Do Niools v. CurlioT 
(1898), 67 L. J. Ch. 419 ; Perlak I’etroleum MaatsohappU 
V. Deen, [1924J 1 E. B. 111. 

6562. Wile’s property seized by husband — 

To his own use.] — ^A legacy of £300 to which a 
married woman was entitled for her separate 
use, was paid to her, less duty on her separate 
receipt in 1870. Her husband, knowing it was a 
legacy to her, got possession of the money, & 
retained it until his death in Dec. 1894, & though 
she continued from time to time to ask him for it, 
she never took any proceedings to recover it from 
him. The evidence disclosed that the husband 
had received the proceeds of other legacies which 
had been left to his wife, which he was entitled 
to jure maritit as they were not for her separate 
use, &; came to her prior to Married Women’s 
Property Act, 1882 (c. 75), that he had made 
her an allowance of £100 a year during his life, 
<fc left her an annuity of £350 by his will. After 
her husband’s death the widow bmught an action 
against his exors. to recover the amount of the 
legacy, less duty, & interest: — Held: (1) even 
assuming that the husband was not aware that 
the legacy wtis for his wife’s separate use, he had 
notice of the will which was sufficient to put him 
on inquiry, & he became therefore, & continued 
to be, a trustee of the money^ for his wife until 
his death, so that Stat. Limitations did not apply ; 
(2) Trustee Act, 1888 (c. 59), s. 8, did not enable 
Stat. Limitations to be pleaded, because the 
husband retained the money & never accounted 
for it, or gave it up, & there was no acquiescence 
by the wife. — Re Wassell, Wassell v. Leggatt, 
[1896] 1 Ch. 654 ; 65 L. J. Ch. 240 : 74 L. T. 99 ; 
44 W. R. 298 ; 12 T. L. R. 208 ; 40 Sol. Jo. 276. 

6563. — — Stockbroker & client.] — One F., 
who carried on business as an outside stock- 
broker, induced a client to enter into transactions 
by fraudulent statements that he was buying for 
her when in fact he was himself selling to her. 
None of the transactions were genuine purchases 
or sales, as P. never intended to deliver, & the 
client never intended to accept, deUvery of the 
stocks. In the result the client incurred a con- 
siderable loss. In an action for the administra- 
tion of P.’s estate : — Held : the client’s exor. was 
entitled to prove against P.’s estate for the amount 
which the client had i)laced in P.’s hands, because 
the transactions were induced by fraud, &i because 
P. was in a fiduciary position & the representatives 
of a deceased trustee were never allowed to say 
that they could not pay a cestui que trust the 
amount which their testator ought to have paid. — 
Re Pranklyn, Pranklyn v, Pbanki.yn (1913), 
30 T. L. R. 187, 0. A. 

6564. Settled chattels — Lost or injured.] — 

Testatrix specifically bequeathed her jewellery & 


lace to her daughter, with remainder in the event, 
which happened, of her daughter dying cliildless 
to testatrix’s son, & appointed them her exor. 
& extrix. On testatrix’s death in 1895, the 
daughter took possession of the jewelleiy & lace. 
She died in 1913, when some of the articles were 
found to have been broken up by her &> others 
were missing. The son made a claim for com- 
pensation out of the daughter’s estate, which her 
exor. resisted on the ground that the claim was 
based on tort & merely personal : — Held : ^ the 
possessor of the articles the daughter was in the 
position of trustee or bailee for the remainderman, 
& he was, therefore, entitled to recover by way of 
compensation out of the estate the amount neces- 
sary to restore or replace the articles . — Re Swan, 
Witham V. Swan, [1916] 1 Ch. 829 ; 84 L. J. Ch. 
690 ; 113 L. T. 42 ; 31 T. L. R. 266. 

Company directors .] — See Sect. 3, sub- 

sect. 4, post. 


(b) The Action for Breach of Trust. 

6565. Whether lapse of time bar to action — 
Long period of time — Reopening of accounts.] — 

Western v. Cartwright (1725), Cas. temp. King, 
34 ; 25 E. R. 207, L. C. 

Annotation : — ^Reld. Hercy v. Dlnwoody (1703), 4 Bro. C. C. 
257. 


6566. .] — Testator devised his 

real estates to trustees upon trust for sale on any 
of his brother’s children attaining twenty-one, 
the rents in the meantime & the proceeds of the 
sale to be invested & divided among such children 
of his brother as therein directed. Testator died 
in 1822. In 1849, pltf., testator’s nephew, attained 
twenty-one. The property was sold, & the pro- 
ceeds & accumulations were invested. Before the 
sale the rents were received by the trustees, one 
of whom died in 1836, another in 1844, & the sur- 
vivor in 1851. In 1859, pltf. filed a bill against 
the representatives of the several deceased trustees, 
;illeging that they had neglected to receive certain 
roots, which, from their wilful neglect & default, 
had been lost to the estate, & praying for an 
account of rents so neglected to be received from 
testator’s death till the sale in 1849, & for pay- 
ment of the amount that should be found due. 
There was no charge of fraud against the deceased 
trustees. It appeared from the bill of costs of 
the solr. employed by the trustees, which were 
produced in evidence, that pltf. was present when 
the trustees’ accounts were settled & allowed. 
Pltf. denied all knowledge of the solr. in question, 

6 stated that he was not till lately aware of the 
default of the trustees : — Held : the ct. could 
not, after such a lapse of time, entertain such a 
suit against the representatives of the deceased 
trustees. — ^Bright v. Legebton (1861), 2 De 
G. F. & J. 606 ; 30 L. .1. Ch. 338 ; 3 L. T. 713 ; 

7 Jur. N. S. 559 ; 9 W. R. 239 ; 45 E. R. 755, 
L. C. 


Annotations : — Colud. Carey v. Cuthbert (1873), 22 W. It. 
249. Reid. Be Cross, Haiston t». Terison (1882), 20 Ch. 
D. 1()9 ; Kochefouoaiild v. Boustead, [1897] 1 Ch. 196. 
Mentd. Smith v. Blakey (1867), L. R. 2 Q.B.326 ; Massey 
V. Allen (1879), 13 Ch. D. 658. 


6567. .] — Where under the usual decree for 

an account of testator’s debts a claim is made in 
respect of a debt the amount of which is not 
ascertained, the master ought to take the neces- 
sary accounts for ascertaining the amount. 

Testator was in the situation of a trustee for 
the creditors of bkpts. How then can the lapse 
of time, either in his lifetime, or since his death, 

H 2 
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jh) & C,] 

affect the debt (Shadweix, V.-C.). — ^Bakeb v. 
Mabtin (1832), 6 Sim. 380 ; 68 E. B. 378. 

Annotation: — ^FoUd. Brittlebank v. Goodwin (1868), L. It. 
6 Eq. 645. 

6568. .] — A marriage settlement of 1807. 

executed by all parties, contained a recital of the 
transfer of a sum of stock into the name of trustees. 
The stock never was transferred. The trustees 
died, one in 1827, the other in 1840. The person 
who ought to have transferred the stock became 
bkpt. in 1848, & died in 1851, only a fourth part 
dividend being got in under his bkpey. : — Held : 
a bill filed in 1855 by a child of the marriage, who 
had attained twenty-one years in 1839, w'as not 
too late, & the estates of the two trustees were 
declared to be jointly & severally liable. — S tory 
V, Gape (1850), 2 Jur. N. S. 706. 

Annotation : — ^FoUd. Biittlobank v. Goodwin (1868), L. It. 
5 Eq. 645. 


6569. Statute of Limitations.] — G. by his 

will bequeathed all his property to li. upon the 
trusts thereinafter mentioned . H c then bequeathed 
his leaseholds to H. for life, & after her death 
he gave part of them to B. for life with remainder 
to G. the younger absolutely, & gave the residue 
of his property to G. absolutely, & appointed 
II. his extrix. G. the younger survived testator, 
&; died intestate in Mar., 1838. H. took out 
administration to his estate in May, 1838, & 
died in 1841, appointing B. her extrix., who thus 
became the representative of testator as well as 
of H. B. afterwards took out administration to 
G. the younger. One of the next of kin to G. the 
younger, in Dec. 1858, filed a bill against B. for the 
administration of the estate of G. the younger : — 
Held : B. could not avail herself of any defence 
founded on Stat. Limitations, but an account of 
the rents of the leaseholds received by B., which 
'was not limited to six years before the filing of 
the bill, &; an account of the personal estate of 
G. the younger, received by 11. & B. respectively, 
had been rightly directed against B. 

A demand against the assets of a deceased 
trustee or personal representative for a breach 
of trust or misappropriation committed by him 
is not barred by the lapse of six years after his 
death (Turner, L.J.). — Obee v. Bishop (1859), 
1 De G. F. & J. 137 ; 29 L. J. Ch. 148 ; 1 L. T. 
151 ; 6 Jur. N. S. 132 ; 8 W. B. 102 ; 45 E. K. 
311, L. JJ. 


AnnoialUms Brittlebank r. Goodwin (1868), L. R. 

6 Eq. 545, COlUd. British Mutual Investment Co. v. 
Smart (1875), 10 Ch. App. 669 n. Distd. Metropolitan 
Bank v. Heiron (1880), 5 Ex. D. 319. Apld. iJr Blake, 
Blake v. Power (1889), 60 L. T. 663. Eefd. Re Marsden, 
Bowden v. Layland, Gibbs v. Layland (1884), 26 Ch. J), 

i Ova 


6570. .] — CiiEisswELL V. Dewell, 

No. C557, ante. 


6571. — — .]— The analogy of Stat. Limi- 

tations cannot be set up by an exor. in answer to 
a claim founded on a breach of trust by his tes- 
tator. — ^Brittixibank V, Goodwin (1808) L R 
5 Eq. 545 ; 37 L. J. Ch. 377 ; 10 W. R. 090. ’ ' 


Annotations : — Consd. British Mutual Investment Co v 
Smart (1876), 10 Ch. App. 669. n. Diitd. MetromSitan 
Bank v. Heiron (1880), 5 Ex. D. 319. Kud. Re uiS?e 
Gillard v. Lawrenson (1887), 67 L. T. 364. 

Mackay, Mackay v. Gould, [1906] 1 Ch. 25. * 


6572. .] — A cestui que trust under a 

will brought an action against the administratrix 


& the lieir-at-law of the solo trustee, who had died 
intestate, to make his estate liable for the loss 
which had accrued to the trust estate owin^ to a 
breach of trust committed by him. Stat. Limita- 
tions were not pleaded & at the trial an account 
was directed on the footing of the liability of the 
heir. He raised the defence of the statute on 
the further consideration ; — Held : (1) that the 
statute should have been pleaded; & (2) the 
heir-at-law could not, on the principle of Brittle- 
bank v. Goodtoin^ No. 6571, antc^ set up the statute 
in answer to a claim arising out of a breach of trust 
committed by the person whose estate had 
descended to him. — Re Burge, Gillard v, Law- 
renson (1887), 57 L. T. 364 ; 52 J. P. 20. 

6573. Trustee Act, 1888 (c. 69), s. 8.] — 

Re WAS.SKLL, Wassell V. Leggatt, No. 6562, ante, 

6574. .] — Re Tufnell, Bynu v, 

Tufnetx (1902), 18 T. L. R. 705. 

SeCy further. Limitation of Actions. 

6575. Defence to action — Acquiescence in breach 
by one beneficiary — Implied agreement not to sue 
by other.] — ^B., an exor. of his father’s Avill, sold out 
certain stock, &> employed it in his business ; but 
he afterwardjs replaced it in full. C., his sister, 
was entitled to a life interest in part of the stock, 
with remainder to such of her children as should 
be living at her decease. On the death of B., 
E., a son of O., threatened to take proceedings 
against the representatives of B., to make his 
estate liable for the breach of trust in so using the 
stock, whereupon C., who by her will had given 
certain benefits to E., made a codicil thereto, & 
thereby declared her toll appi*obation of B.’s con- 
duct as regarded the trusts of his father’s will, 
& prohibited every pemon entitled to any benefit 
under her will from setting up any claim on account 
of any error or irregularity in the execution of 
those trusts ; Ac she authorised her exors. & 
tiTistees to give & receive such releases & dis- 
charges as might be proper for effecting the objects 
of such declaration & prohibition. On the death 
of C., E. received the legacy given him by his 
mother, & signed the ordinary legacy receipt for 
it, but did not give a release, Ac afterwards insti- 
tuted tlie threatened suit : — Held : having 
accepted the gift under his mother’s will, he was 
only entitled to have the common account, but 
not to make any claim against the cstato of B. 
in respect of the employment of his testator’s 
assets in his treble ; Ac so much of the bill as 
sought to establish that claim was dismissed witli 
costs. — Egg v, Devey (1847), 10 Beav. 444 ; 16 
L. J. Ch. 509 ; 10 L. T. O. S. 243 ; 11 Jur. 1023 ; 
50 E. R. 653. 

6576. No assets available — Particulars of 

receipts & payments unnecessary.] — ^A bill being 
filed against the representative of a d.eceased trustee 
to make liis cstato liable for an alleged breach of 
trust, defts. answered that after payment of debts, 
funeral, Ac testamentary expenses, there would not 
be sufficient to answer the demand. On excep- 
tions to this answer ; — Held : it being a bill 
against a deceased person it was not necessary 
that defts. should go into particulars, Ac a general 
account of the receipts Ac payments was sufficient. 
—Cull v, Ingles (1868), 37 L. J. Ch. 386 ; 19 
L. T. 183 ; 16 W. R. 477. 

6577. Joinder of parties — Estate of Joint trustee 
charged — Joinder of representative of co-trustee.] 

— Devaynes V, Robinson, No. 6662, ante. 
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6678. Alternative to appoint- 

ment & Joinder of new trustees.! — An a.ction for 
breach of trust was brought by a oeneficiary under 
a settlement against, as sole defts., the exors. of 
one of the two trustees, but not the surviving 
trustee, of the settlement. The surviving trustee 
was also dead, & no new trustees of the settlement 
had been appointed, although the person in whom 
the power to appoint was vested was prepared 
to exercise it : — Held : the representatives of the 
surviving trustee must be added os defts., or new 
trustees of the settlement must be appointed & 
added as defts. — Re Jordan, Hayward v, 
Hamilton, [1904] 1 Ch. 260 ; 73 L. J. Ch. 128 ; 
90 L. T. 223 ; 52 W. B. 160 ; 48 Sol. Jo. 142. 

6679. Surviving trustee charged — Repre- 

sentative of deceased trustee not necessary party — 
Except In special circumstances.] — In an action for 
a general account against a surviving exor. & 
trustee it is not, in the absence of special circum- 
stances, necessary for pltf. to make the repre- 
sentative of a deceased trustee or exor. a party, 
unless deft, requires such representative to be 
added, A. the circumstances of the case render it 
advisiible that ho should be so added. — Re 
Harrison, Smith u. Allen, [1891] 2 Ch. 349 ; 
00 L. J. Ch. 287 ; 04 L. T. 442. 

Annotation : — Conid. Re Jordan, Hayward v. Hamilton, 

11004] 1 Oh. 2G0. 


C. Ecclesiastical Dilapidations. 


6680. Representatives of deceased incumbent 
liable.] — As to the second [question] that the 
action [to compel exors. of a deceased vicar to 
pay money for rebuilding a vicarage-house] will 
not lie against the exors. it is contrary to all the 
rules laid do^^m concerning dilapidations & the 
constant practice in relation to suits of this sort : 
for both in the ecclesiastical & temporal cts., 
since these^ suits have been retained here, multi- 
tudes of suits .... liave been against the exors. 
or administrators, & have been always holden to 
bo good, because it is not considered as a tort in 
testator, but as a duty which he ought to have 
performed, & therefore his representatives, so 
far as he left assets, shall be equally liable as 
himself (Willes, C.J.). — Sollers v. Lawrence 
(174.3), Willes, 413 ; 125 E. R. 1243. 


• — ^Refd. Mason v. Lambert (1848), 12 g. B. 
795 ; Ross V. Adcock (1808), L. R. 3 C. P. 655 ; Battliyany 
WallpM (1887), 36 Ch. D. 269 ; Re Monk, Wayman v. 

al88),‘ 20 “• 


6681. .]— The exors. of a deceased incum- 

bent are not bound to put the rectory house into 
a finished sta,te of repair, but are only bound to 
restore what is actually in decay, & to make such 
repairs as are absolutely necessary for the pre- 
servation of the premises. — Percival v. Cooke 
(1826), 2 0. & P. 460, N. P. 

Anwtaiion Bimbury v. Howson (1849), 3 Exoh. 


6682. .] — The principle, whether against 

the predecessor in his lifetime, or his personal 
representative after his death, is this : that the 
maintenance of the houses, buildings, & other 
belonging to the benefice is a duty 
which tlie law casts on the incumbent because 


he enjoys the benefit (Lord Denman, C.J.). — 
Mason v. Lambert (1848), 12 Q. B. 795 ; 17 
L. J. Q. B. 366 ; 12 L. T. O. S. 311 ; 12 Jur. 1046 ; 
116 E. R. 1069. 

Annotations : — ^Reld. Qloavos v. Parfltt (1860), 7 C. B. N. S. 

838 : Re Monk, Wayznan v. Monk (1887), 35 Ch. D. 583. 

Mentd. Wallis v. Blrks (1870), L. li. 5 C. P. 222. 

6683. .] — The exors. of a deceased rector 

are not liable in an action on the case for dilapi- 
dations, by reason of such rector having pulled 
down a bam belonging & adjoining to the rectory, 
A erected another at the distance of a mile & a 
half on a more convenient site, A on rectory land, 
without obtaining a faculty or licence from the 
bishop for that purpose. Nor are they liable for 
dilapidations in respect of buildings which are not 
parcel of the freehold. 

WTiere gravel pits had been opened on rectory 
land, A ^avel taken therefrom by the surveyors 
of the highways for the purpose of their repair, 
without sloping down the ground ; — Held : the 
exors. were liable in respect of so much of the 
gravel as was dug out A sold generally by the 
rector himself, such digging A sale being equiva- 
lent to an opening of gravel pits. — Huntley v. 
Russeij. (1849), 13 Q. B. 572 ; 18 L. J. Q. B. 239 ; 
13 L. T. O. S. 526 ; 13 J. P. 567 ; 13 Jur. 837 ; 
116 E. R. 1381. 

Annotations : — Reid. Rosa v. Adcock (1868), L. R. 3 C. P. 

055 ; Eccl. Comis. v. Wodehouso, [1896] 1 Ch. 552. 

6584. .] — Where the bishop has, under 

Ecclesiastical Dilapidations Act, 1871 (c. 43), s. 34, 
made an order stating the cost of the repairs for 
which the exors. of a late incumbent are liable, 
the sum so stated is under sect. 3($ a debt payable 
to the new incumbent out of the assets of the late 
incumbent pari passu with the debts of his other 
creditors. — Re Monk, Wayman v. Monk (1887), 
35 Ch. D. 583 ; 56 L. J. Ch. 809 ; 56 L. T. 856 ; 
52 J. P. 198 ; 35 W. R. 091 ; 3 T. L. R. 552. 


6586. Prebendary — Residence not appro- 
priated to prebend.] — Sand’s Case (1682), Skin. 
121 ; 90 E. R 57. 



6586. Successive Incumbents — Within short 

interval — Contribution between representatives.] — ^ 

A. , being vicar of S,, died, leaving the vicarage 
premises out of repair, A was succeeded by B., 
who died within a short time, also leaving the 
premises out of repair. C,, on succeeding B., 
compelled the extrix. of B. to make good the 
dilapidations then existing ; A, thereupon, B.’s 
extrix. brouglit an action against the exor. of A., 
to recover the amount so paid to C. On de- 
murrer^ to the declaration : — Held : the right of 

B. against A. did not die with him, but it sur- 
vived to his representative, who might recover 
in the present action such a portion of the sum paid 
to C. as was requisite to make good the dilapida- 
tions occurring in the time of A., A existing at his 
death.— Bunbury v. Hewson (1849), 3 Exch. 
658 ; 18 L. J. Ex. 258 ; 13 J. P. 671 ; 154 E. R. 
yo I • 


6587. Vloar ohoral.] — A vicar-choral in a 

cathedral church, who succeeds or is appointed 


PART VI. SECT. 2, SUB-SECT. 10.— C. 

deceased in- 
^nOerUl^le^JVhere wilful default.^- 
wnerc tae aeanery gato-lioTise woa, 


with the twaent ol the dean & chapter, 
removed by the late dean without any 
faculty '.—Held : suoh removal was 
waste, & the necessary expense of 


rehuilding it was oharsrod against the 
dean’s exor . — Re St. Patrick’s, 
, Dublin, Dbanvbt-Housb Dilapioa* 
TIONS (1864), 17 Ir. Jur. 38.— IR. 
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to a house of his predecessor in the vicar-choral- 
ship, is within the custom of ecclesiastical dilapi- 
dations, & therefore his representatives may w 
sued for the amount due in respect thereof at his 
death. — Gleaves v, Parfitt (1860), 7 C. B. N. S. 
838 ; 29 L. J. C. P. 216 ; 6 Jur. N. S. 805 ; 141 
E. B. 1045. 

Annotations: — ^Refd. Bridgwater v. Dui^t 0861^ 11 
C. B. N. S. 7 ; Ford v. Harirufton (1809), L. 11. 6 C. P. 
282. 

What constitutes dilapidations.]— /See Eccle- 
siastical Law, Vol. XIX., p. 507, Nos. 3648- 
3653. 

Nature of liability.]— E cclesiastical liAW, 

\'ol. XIX., p. 507, Nos. 3054, 3055. 

Procedure to ascertain.] — See Ecclesiastical 
Law, ^^ol. XIX., pp. 508, 509, Nos. 3069-3074. 

Measure of liability.] — See Ecc’le.siastical 
Law, Vol. XIX., p. 509, Nos. 3075-3087. 

Recovery by legal proceedings.] — See Eccle- 
siastical Law, Vol. XIX., pp. 509, 510, Nos. 
3088-3095. 

On exchange of livings.] — See Ecclesiastical 
Law, Vol. XIX., p. 510, Nos. 3096-3099. 

Other cases.] — See Ecclesiastical Law, 
Vol. XIX., p. 510, Nos. 3700-3702. 


attorney to be taxed, ia liable, in the discretion of 
the ct., for the costs of the taxation, when loss 
then a sixth is taken off ; db it is not sufRoient to 
induce the ct. to exercise its discretion in her favour, 
that the taxation is procured in order to get 
possession of documents on which the attorney has 
a lien. — Jefferson v. Warrington (1840), 7 M. 
& W. 137 ; 8 Dowl. 880 ; H. & W. 2 ; WoU. 66 ; 
10 L. J. Ex. 70 ; 4 Jur. 093 ; 151 E. B. Til. 


6594. 


Of appeal — Death of appellant — 


Before appeal heard.] — person was charged 
before justices with being chunk on a highway 
while in charge of motor-car. He pleaded guilty 
k: was sentenced to fourteen days’ imprisonment. 
He gav’e notice of appeal to quarter sessions &; 

I entered into a recognisance to appear & prosecute 
the appeal. Before the quarter sessions were held 
at wliich the appeal would have been heard applt. 
died. CVjunsel appeared at quarter sessions & 
informed the ct. that applt. had died, & ho also 
made a statement that applt. would have been 
able to put a different complexion on the case 
if he liad been alive. The quarter sessions made 
an order that the appeal should be dismissed 
w’itli costs to be paid by the personal representa- 
tives of applt. : — Ueld : the personal represen- 
tatives had not become parties to the proceedings 
&> there was no jurisdiction to order them to pay 
the costs. — B. r. Spokes, Ex j>. Buckley (1912), 
107 li. T. 290 ; 70 .1. P. 354 ; 28 T. L. B. 420 ; 


D. Obligations arising out of Legal Proceedings, 

See Attorneys & Solicitors Act, 1870 (c. 28), 
s. 19 ; B. S. C., Old. 17, rr. 1-10. 

6588. Costs.] — If the person either having to 
pay or <o receive them [costs] dies before the 
amount is ascertained by taxation, the obligation 
to pay k the right to receive is equally gone 
(Malins, V.-C.). — Troup v. Troup (1808), 37 
L. J. Ch. 390 ; 18 L. T. 178 ; 10 W. B. 573. 

Annotation : — Mentd. Turner r. L. & S. W. By. (1874), 
L. B. 17 Eq. 561. 


23 Cox, C. C. 140, D. C. 

6595. Matrimonial causes — Order for costs 

against husband — Liability limited to fund lodged 
In court.] — Wliere a husband, resp. in divorce 
proceedings, died on the eve of the trial, an order 
for the wife’s costs, limited to the amount lodged 
in ct., was aftcrw’ards made against the husband’s 
exors. — Cunningham v. Cunningham (1897), 77 
L. T. 405. 

Annotations : — Distd. Maconochio v. Moconocblo, Moconochio 
V. Maconoohie & Blako (1916), 86 L. J. P. 10 ; Coleman v. 
Coleman & Simpson, [1920] P. 71. 


6689. Adjudged against deceased.] — 

Exors. to pay costs adjudged against testator, 
because he had assets. — Engi^efteld v. Bother- 
strop (Inhabitants) (1031), Toth, 80 ; 21 E. B. 
131, 

6590. Of taxation of bill of costs — Delivered 

by deceased attorney.] — The extrix. of an attorney 
pays no costs though a sixth part of tlie bill is 
taken off. — Weston v. Pool (1730), 2 Stra. 1050 ; 
93 E. B. 1030. 

6591. .] — A bill of costs de- 

livered by a solr was taxed after his death & 
more than a sixtli part was deducted : — Held : 
his extrix. was not liable to pay the costs of taxa- 
tion.— Miller V. (1825), 4 L. J. O. S. Ch. 71. 

6592* ,] — ^Where the adminis- | 

trators of an attorney send in their intestate’s 
bill & a judge’s order is made to tax it & more 
than one-sixth is taken off by the master, the 
administrators are not bound to pay the costs of 
taxation, although they consented to the judge’s 
order being made. — Priestley v. Gray (1840). 

9 Dowl. 164 ; WoJJ. 17. 

6698. Delivered to deceased testator.] 

— ^An extrix. who procures the bill of her testator’s 


6596. No taxation or order for 

security applied for.] — Upon the death of a hus- 
band, a party in a consolidated matrimonial suit, 
the causes of action being purely personal, the suit 
abates ; & the Divorce Div. has no jurisdiction to 
entertain an application against the legal repre- 
sentative of the deceased liusband in respect of 
taxation k payment of the wife’s costs of suit, 
where no taxation or order for security of those 
costs had been applied for or made by the wife 
against the husband during his lifetime. — 
Maconochie V. Maconochie, Maconochie V. 
Maconoctub & Blake, [1910] P. 320 ; 80 L. J. P. 
10 ; 115 L. T. 790 ; 33 T. L. R. 50 ; 01 Sol. Jo. 
57. 

Annotation .— PoUd. Coloman v. Coloman & Simpson^ [1020] 

P* 7 1* 

6597. .] — Where in a suit 

brought by husband for divorce an order has been 
made that the husband shall pay his wife’s taxed 
costs & pay into ct., or give security for money 
towards her future costs, & the husband dies 
before the order has been obeyed, the ct. has no 
jurisdiction to enforce payment against his exors. 
In such a case, the suit is at an end & there is 
nothing in the Divorce Act or in the practice of 
the ct. to enable it to bo revived or petitioner’s 


PART VI. SECT. 2, SUB-SECT. 10.— D. 

■. Costs — BiU in Parliament.] — 
Where special defts, contemplated 


defying themselves pereonally the 
costs & expenses incidental to the 
promotion of a Bill in Parliament ft 
no portion of the rates or oorporiU^ 


fnnds had been, or were intended, to 
be, applied to such pnrposes, ft certain 
of special defts. died before the heailnF, 
ft common orders to r^ve were 
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exors. to be brought before the ct. — C oleman v. 
Coleman & Simpson, [1920] P. 71 ; 89 L. J. P. 
107 ; 122 L. T. 804 ; 36 T. L. B. 256. 

0598 , Order for costs against co- 

respondent.] — On the hearing of a petition for 
divorce by a husband against his wife the jury 
assessed (^mages against co-resp. at £1,500. A 
decree nisi was pronounced, & co-resp. was ordered 
“ ivithin one month from the service of the order 
to lodge in ct. the sum of £1,500.” Within a 
month of the order co-resp. died without having 
paid the money into ct. On an application by 
petitioner for an order against the exors. of co- 
resp. to pay the damages & costs out of the assets 
of his testator : — Held : there was no provision 
in the Divorce Act or Kulcs enabling the exor. 
of a co-resp. to be brought before the ct., the 
action was a personal action & the cause of action 
did not survive & there was no remedy against 
the exor. in the Divorce Ot., & no order for pay- 
ment could be enforced against the exor. in that 
ct. — ^B rydges V. Brydgbs & Wood, [1909] P. 
187 ; 78 L. J. P. 97 ; 100 L. T. 744 ; 25 T. L. B. 
505, C. A. 

Annotatioiut : — Apld. Coleman v. Coleman Sc. Simpson, [1920] 

P. 71. Refd. llanBon v. Platt, [1911] 2 K. B. 291. 

.] — Secj generally, IIusband & Wife. 

6599. Damages — Against co-respondent — Di- 
vorce suit.] — Brydges V. Brydges & Wood, 
No. 6598, ante. 

6600. Alimony — Decree against husband — ^Ar- 
rears due at death — Liability of estate of solvent.] 

— Where an order has been noade against a husband 
for judicial separation & for payment of alimony, 
his widow may recover against his estate, if solvent, 
any arrears of alimony due at his death. — Be 
Stillwell, Brodrick v, Stillwell, [1916] 1 
Ch. 365 ; 85 L. J. Ch. 314 ; 114 L. T. 604 ; 32 
T. L. R. 285 ; 60 Sol. Jo. 322. 

Annotations: — ^Apld. Re Naters, AInger v. Naters (1919), 

88 L. J. Ch. 521. Befd. Maoonachle v. Maoonachie, 

Maoonachio v. Moconachie & Blako (1916), 33 T.L. K. 50. 

6601. .] — Where a separation 

order has been made by justices under Summary 
Jurisdiction (Married Women) Act, 1895 (c. 39), 
against a husband & also an order for maintenance, 
his widow may recover against his estate arrears of 
maintenance due under the order at his death. — 
TYrman V. Royal, [1925] 1 K. B. 681 ; 94 
L. J. K. B. 649 ; 133 L. T. 48. 

See, generally. Husband & Wipe. 


E. Settled Freeholds — Liability for Waste. 

See, generally. Real Property. 

6602. Liability of representative of tenant for 
life — General rule.] — (1) By the decree in 1870 it 
was declared that H. & F. & the estate of their 
deceased partner were liable to pltfs. for minerals 
taken by them under pltfs’. farm, & that H. & F. 
were liable to compensate pltfs. for user of all roads 
& passages under the farm, & inquiries were 
directed : as to the quantity of minerals taken & 
their value ; what quantities of minerals had been 
carried by defts. through the roads or passages 
under the farm ; what, upon the result of the 
second inquiry, ought to be paid by defts. as way- 
leave for the user of the roads & passages ; whether 
the farm, & the mineral property of pltfs. imder 


it, had sustained any & what damage by reason 
of the way in which defts. had worked under the 
farm. Fending these inquiries F. died, his 
extrix. moved to stay proceedings under the 
second, third, fourth inquiries. It was adjudged 
that the fourth inquiry must be stayed, but that 
as the estate of F. had derived profit from the 
trespasses to which the second & third inquiries 
related, it was liable after his death, & that those 
inquiries must be prosecuted. On appeal : — Held : 
proceedings under the second & third inquiries must 
also be stayed, for, apart from cases of breach of 
contract, a remedy for a wrongful act done by a 
deceased person could not be pursued against his 
estate, unless property or the proceeds or value 
of property belonging to another person had been 
appropriated by the deceased person & added to 
his estate. 

(2) Where there is nothing among the assets of 
deceased that in law or equity belongs to pltf. or 
the damages that have been done to him are un- 
liquidated & uncertain, the exors. of a wrong- 
doer cannot be sued merely because it was worth 
the wrongdoer’s while to commit the act which 
is complained of, & an indirect benefit may have 
been reaped thereby (Bowen, L.J.). 

(3) The produce, proceeds, or value of waste, 
equitable or legal, committed by the tenant for 
life can be followed into the hands of his exors. 
& retaken from them. If he has wrongly cut 
timber, the timber or its proceeds or value can be 
followed. But no action for waste, permissive or 
voluntary, as such, lies against the exor. of tenant 
for life (Bowen, L.J.I. — ^Phillips v. Homfray, 
Homfray V. Phillips (1883), 24 Ch. D. 439 ; 52 
L. J. Ch. 833 ; 49 L. T. 5 ; 32 W. R. 6, O. A. ; 
on appeal, snb nom. Phillips v. Fothergill (1886), 
11 App. (3as. 466, H. L. 

Annotations: — As to (1) ConSd. Batthyaiw t>. Walford 
(1887), 36 Ch. D. 269. Beld. Finlay v. Ohiraey (1888), 
20 Q. B. D. 494 ; Concha v. Murrieta, De Mora v. Concha 
(1889), 40 Ch. D. 643 ; Peebles v. Oswaldtwistle U. D. C. 
(1896), 65 L. J. Q. B. 499 ; Ellis v. Wadoson, [18091 1 
Q. B. 714 ; Jackson v. Watson, [1909] 2 K. B. 193 ; 
Quirk V. Thomas, [1915] 1 K. B. 798 ; Geipel v. Peach, 
[1917] 2 Ch. 108. As to (2) Beld. Re Duncan, Terry v. 
Swoetinx, [1899] 1 Ch. 387. Generally, Mentd. The Dnke 
ot Bucoleuch, [1892] P. 201 ; R. v. Spokes, Ex p. Buckley 
(1912), 107 L. T. 290 ; A.-Q. u.Do Keyser’s Royal Hotel, 
[1920] A. C. 608. 

6603. .] — ^Anon. (1531), Bro. N. C. 189 ; 

73 E. R. 929. 

6004. Equitable waste.] — O rmonde (Mar- 

quis) V, Kynersley (1820), 5 Madd. 369 ; 56 B. R. 
936. 

Annotations : — Beld. Eingham v. Lee (1846), 15 Sim. 396 ; 
Powys V. Blagrave (1854), Kay, 495. 

6605. .] — If a tenant for life, un- 

impeachable of waste conomits equitable waste, the 
produce of such equitable waste belongs to the 
person having the first vested estate of inheri- 
tance, though such estate be expectant on the 
determination or failure of intervening life estates 
& contingent estates tail, & a bill for an account 
of the produce of such equitable waste cannot be 
maintained against the exor. of the deceased 
tenant for life, who committed the waste by the 
persons who, upon his death, became tenants for 
Ufe in possession. — Ormond r. Kynnersley, 
Butler v. Kynnersley (1830), 7 L. J. O. S.,Ch. 
160 ; 8 L. J. O. S. Ch. 67, L. C. 

Annotation: — Beld. Honywood v. Honywood (1874), L. B. 
18 E<x. 306. 


obtained against their representatives : liability, & the representatives of 8olioitob*Gbneral v. Dublin Cobpn. 

— Held: there was no survivorship of defts. were not liable for the costs. — (1877), 1 L. R. Ir. 166. — IR. 
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Seci. 2 . — On ccntracis of deceased: Suh-sect, 10, E, 
&F.] 

6606. Tenant without impeachment of 

waste.] — Account against the representative of 
tenant for life, without impeachment of waste, 
of dilapidations permitted by him in & about the 
mansion-house refused. — ^Lansdowne (Marquis) 
V. IjAnsdowne (Dowager Marchioness) (1820), 
1 Jac. & W. 522 ; 37 E. B. 407. 

Annotations : — Consd. Powys v, Blagravo (1854), Kay, 
495. Befd. I^hilUps v. Ilomfray, Hoinfray v, Phillips 
(1883), 52 L. J. Ch. 833. 


6607. Where proflt accrues from waste — 

To estate of tenant for life.] — PiiiIiLtps v. IIom- 
PRAY, IIompray V, Phillips, No. 6602 ante. 


6608. Where no express duty to repair 

Imposed.] — The estate of a legal tenant for life is 
not liable for permissive waste. A legal tenant 
for life of land, upon whom no express duty to 
repair was imposed by the will under which her 
estate was derived, died leaving the buildings 
upon the land in a dilapidated condition. In 
the administration of her estate the remainderman 
in fee claimed from lier exor. compensation by 
way of damages for permissive waste : — Held : 
the claim could not be sustained. — Re Cart- 
wright, Avis v. Newman (1889), 41 Ch. D. 532 : 
58 L. J. Ch. 590 ; 00 L. T. S91 ; 37 W. R. 612 ; 
5 T. L. R. 482. 

Annotations : — ^Apld. Re Parry & Ilopklii, [1900] 1 Ch. 160. 

Bold. Re Freman, Dlmond v. Newbum, [1898] 1 Ch. 28. 


6609. Where express duty to repair Im- 

posed.] A devise of j^remises for life i)rovided 
that the tenant for life should keep the premises 
in repair. The tenant for life entered upon & 
enjoyed the premises during her lifetime, but left 
them at her death out of repair. The remainder- 
man in fee brought an action against the exor. of 
the tenant for life in respect of the non-repair 
of the premises within the period of limitation 
prescribed by Civil Procedure Act, 1833 (c. 42), 
s. 2, which gives a right of action against the exor. 

pe:^on deceased in respect of wrongs com- 
mitted bj’^ testator to another in respect of his 
• Held : an action of tort in respect 
of the peimissive waste by non-repair of the pre- 
mises would have lain at common law against 
the tenant for life in her lifetime, & consequently 
Jay under the above-mentioned statute against 

V. Walker 
^09 ; 42 

D. 1.770; 44J. P.006; 28 W. R. 705. 

-^Polld. i2e Wi^mos, Andrew v. WilliameB 
(1884L 62 L. f,- Jj. ^ Consd. Blackmoro v. White, [1899J 

tthyany v. Walford (1886), 33 Ch. 

Lock Whlis (1887), 56 L. T. 

}, 38 Ch. D. 499 ; Jenks v. 

Jav tJ. Jay, [1924] 1 K. B. 820. 


6610. 


.] — Where a testator 


successive mterests, & adds to them a direftioi 

do a particula 

thing, & the dey^ee accepts the estate, there i 
liabihty, capable of being enforced h 
equity, to perform the directions imposed b 

trustees upon trust for his widow for life, wit] 
renmmder over, m events which happened, tl 
&, m events which happened, to B 
in J 1 ren^nders to his children, if any 

in tail, with remainders over. The will contain/j 

that each tenant for life or in tail o 
any of the hereditaments should, during her o 


his estate keep the buildings thereon in substantial 
repair ; & if any such person should neglect to 
effect such repairs within six months after being 
thereunto requested by the trustees, the trustees 
should bo at liberty to effect such repairs. The 
widow of testator was in possession of the heredi- 
taments until her death in June, 1883. Her will 
was proved in Feb. 1884. She had omitted to 
repair the buildings. More than six months after 
her death, but within six months after probate 
of her will, a claim was carried in against her 
estate, in an administration action, in respect 
of the omission to repair, claimants being the 
trustees of the will & the then equitable tenant 
for life: — Held: (1) the estate of the deceased 
tenant for life w’as liablo for such omission to 
repair ; (2) the claim was properly made by the 
trustees of the will, & the remedy being in equity, 
Civil Procedure Act, 1833 (c. 42), s. 2, did not apply. 
— WiLLiAMBS, Andrew V. Williames (1885), 54 
L. T. 105, C. A. 

AnnoioHons : — As to (1) Consd. Blackmoro v. White, [1899] 

1 Q. B. 293 ; Jay r. Jay, [1924] 1 K. B. 826. As to (2) 

Consd. Jay v. Jay, [1924] 1 K. B. 826. 

6611. .] — A testator devised to his 

wife for life two freehold houses with the build- 
ings, land, & appurtenances thereto belonging, 
“ she keeping ihe same in good & tenantoble 
repair.” Testator directed the property to be 
sold by his trustees after the death of his wife, 
the proceeds to be held upon the trusts mentioned 
in his will. After the death of testator liis widow 
entered into possession of the property & con- 
tinued therein until the date of her own death. 
It was then discovered that the property was in 
a dilapidated condition, particularly the out- 
buildings adjoining one of the houses, consisting 
of greenhouses & conservatories formerly used in 
the business of a fruit grower, in whose possession 
such house was before testator pm’chased it. An 
originating summons was accordingly taken out 
by the trustees of the will, asking that what sum 
the representative of testator’s widow was liable 
to i)ay by reason of the property not having been 
kept by her in good & tenantabJe repair might be 
determined. Evidence was adduced to show that 
the greenhouses were wholly neglected & in com- 
lilete disrepair at the time testator purchased ; 
that he never intended to put the same into re- 
pair, but had thought of having them pulled 
down. It was, therefore contended that the 
estate of tes^tor’s widow was not liable in respect 
of the repairs required to such greenhouses : — 
Held : the fact that testator did not liimself keep 
the greenhouses in good & tenantablc repair could 
not be regarded as an excuse for his widow not 
doing^ BO, having regard to the express direction 
contained in the will, & therefore, her estate was 
liable for the amount of the repairs required. — 
Re Bradbrook, Lock v. Willis (1887), 56 L. T. 
106. 

6612. Effect of Civil Procedure Act, 1833 

(c. 42), s. 2.] — ^WOODUOUSB V. Walker, No. 6009, 
ante. 

6613. .] — Re Williames, Andrew v. 

Williames, No. 6610, ante. 

See Administration of Estates Act, 1925 (c. 23), 
s. 26. 

6614. Account as to waste directed — Accurate 
amount Impossible to compute — Arbitrary report 
by master — Accepted by court.] — ^Where a wrong 
has been committed, the wrongdoer must suffer 
from the impossibility of accurately ascertaining 
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the amount of damage. Therefore, where an 
account of the equitable waste committed by a 
tenant for life was directed to be taken against his 
exors., which it was found impossible to take 
accurately, & the master has arbitrarily charged 
the exors., his report was supported. — IjEEDS 
(Duke) v. Amherst (Earl) (1850), 20 Beav. 239 ; 
16 L. T. O. S. 129 ; 52 E. R. 595. 


Settled Leaseholds. 

6615. Liability of tenant for life — As against 
representatives of deceased — Repair.] — Testator 
gave leaseholds, some of which were held on 
short terms, to two trustees, one of whom was 
his wife, upon trust for his wife for life & 
after her death upon trust tliat tlie whole should 
be sold, & the proceeds divided between four 
persons ; & he authorised his trustees, pro- 

vided they should deem it advisable, to sell his 
short leaseholds & invest the proceeds & allow 
liis wife to receive the income during her life. 
The leaseholds were in a bad state of repair at 
the death of testator ; the widow kept them up 
in the same state of repair but declined to do more 
than this. The itimaindermen applied for an 
order oblige the tenant for life to maintain the 
leaseholds in such a state of repair as to satisfy 
the covenants in the leases, so as to avoid a for- 
feiture, or else to concur in selling the short lease- 
holds : — Held : there was no obligation on the 
tenant for life to put the premises in such a state 
of repair as to comply with the terms of the leases. 
— Re Courtier, Coles v. Courtier, Courtier 
V. Coles (1880), 34 Ch. D. 130 ; 50 L. J. Ch. 350 ; 
55 L. T. 574 ; 51 J. V. 117 ; 35 W. K. 85, C. A. 

Annotations FoUd. Rc Baring Jouno v. Baring, [1893] 
1 Ch. 61. Expld. & Distd. Re Redding, Thompson v. 
nodding, [1897] 1 Ch. 876. FoUd. Re Tomlinson, Tomlin- 
son V. Andrew, [1898] i Ch. 232. Consd. Re Betty, Betty 
r. A.-Q., [1899] 1 Cli. 821 : Re Cjers, Cooper v. Cjera, 
[1899] 2 Ch. 54. Eefd. Bobnoy v. Eckett (1894', 71 L. T. 
659 ; Re Thomas, WeatheraU v. Thomas, [1900] 1 Ch. 319. 


6616. Rent & other covenants.] 

— Testator, being possessed of a leasehold house 
held by him for a term of sixty-one years, renewable 
every fourteen years on lines for renewal, & under 
covenants to pay the rent, repair & insure, be- 
queathed the house to trustees, in trust for his 
widow for life, with remainder in his trust for his 
son for life, with remainders over ; & he be(iueathed 
his residuary estate to his trustees upon trust out 
of the income to pay all the costs, cliarges, & 
expenses of carrying into execution the trusts of 
his will, &, subject thereto, to hold such residuary 
estate upon trusts for his children in settled 
shares : — Held : (1) neither tenant for life was 
under any obligation to pay the rent, rexmir, or 
insure, or to pay the flnes or expenses of renewal ; 
(2) the rent & the expenses of repair & insurance, 
during the respective lives of the tenants for life, 
were payable out of the income of the residuary 
estate, & the fines & expenses of renewal were 
distributable among the beneficiaries of the house 
according to their enjoyment, such enjoyment 
to bo ascertained by actuarial valuation. — 
Re Baring, Jeune v. Baring, [1893] 1 Ch. 61 ; 
02 L. J. Ch. 50 ; 07 L. T. 702 ; 41 W. R. 87 ; 
9T. L. R. 7; 3 R. 37. 


Annotations : — As to (1) Consd. Re Redding, Thompson v 
Redding, [1897] 1 Ch. 876. Folld. Re Tomlinson, Tomlin 
son V. Andrew, [1898] 1 Ch. 232. Consd. Re Betty, Betti 
V. A.-Q., [1899] 1 Ch. 821. Expld. Re Ojors, Cooper v 


Qlers, 11869] 2 fch. 54. As to (2) Apld. 
(1894), 71 L. T. 659. OenerallVt Mentd. 
Lemon, [1916] 1 Ch. 279. 


Debnoy e. Eokett 
Re Wix, Hardy v. 


6617. 


.] — Testator directed 


his exors. & trustees to arrange his affairs & manage 
his estate, & to retain certain leaseholds & let 
them on lease at fair rentals, & pay the income 
derived therefrom to his wife for life for the benefit 
of herself & her children, & after her decease to 
divide the whole of his estate equally between his 
children. On the construction of the will : — 
Held : the “ income derived ” from the lease- 
holds meant the net income, i.c., the amount of 
the rents after deducting all proper outgoings, &> 
consequently ground-rents, current repairs, & 
other outgoings in respect of the leaseholds must 
be borne by the tenant for life. — Re Redding, 
Thompson v. Redding, [1897] 1 Ch. 876 ; 60 
L. J. Ch. 460 ; 76 L. T. 339 ; sub nom. Re Ridding, 
Thompson v. Ridding, 46 W. R. 457 ; 41 Sol. Jo. 
405. 

Annotations : — Consd. Re Tomlinson, Tomlinson v. Andrew, 

[1898] 1 Ch. 232 ; Re Betty, Betty r. A.-G., [1899] 1 Ch. 

821 ; Re Qjors, Cooper v. Gjers, [1890] 2 Ch. 64. 

6618. Covenants generally.] — Tes- 

tator who died i>ossessed of a leasehold house held 
by him on a repairing lease bequeathed it directly, 
without the intervention of trustees, to his niece 
for life, & after her death to other persons 
absolutely, & appointed exors. : — H eld : the niece, 
the tenant for life, was not bound to perform any 
of tlie covenants in the lease. — Re Tomlinson, 
Tomlinson v. Andrew, [1898] 1 Ch. 232 ; 67 
L. J. Ch. 97 ; 78 L. T. 12 ; 46 W. R. 299 ; 42 
Sol. Jo. 114. 

Annotations : — Consd. Re Betty, Betty v. A.-G., [1809] 

1 Ch. 821 ; Re Gjers, Cooper v. Gjers, [1899] 2 Ch. 64. 

6619. .] — Tenant for life of lease- 

holds, specifically bequeathed by the will of a 
testator wlio was assignee of the lease under which 
the property is held, is bound, during the continu- 
ance of her interest, as between herself & testator’s 
estate, to pay the rent reserved by the lease, & 
perform the covenants & conditions contained 
in it . — Re Gjers, Cooper v. Gjers, [1899] 2 Ch. 
54 ; 68 L. J. Ch. 442 ; 80 L. T. 689 ; 47 W. R. 
535; 43 Sol. Jo. 497. ’ 

6620. Repairs at commencement of 

interest — Breaches arising before testator’s death.] 

— Equitable tenant for life of leaseholds under a 
will is bound, during the continuance of his interest, 
as between himself & his testator’s estate, to per- 
form the tenant’s continuing obligations under the 
lease ; but he is not liable for repairs necessary 
at the commencement of his interest, or in respect 
of breaches of covenant which had arisen before 
testator’s death . — Re Betty, Betty v. A.-G., 
[1899] 1 Ch. 821 ; 68 L. J. Ch. 435 ; 80 L. T. 675. 

Annotations : — FoUd. Re OJera, Cooper v. Gjere, [1899] 

2 Cii. 54. Distd. Re Parry Sc Hopkin, [19U0] 1 Cb. 160. 

6621. Premises destroyed — Liability 

to rebuild & pay rent in meanwhile.] — Testator 
directed his trustees to allow A. to occupy a mill, 
etc., so long as he should think proper so to do, 
“ he nevertheless keeping ” the premises “ in good 
& tenantable repair, &, paying ” a rent of 15100. 
A. accepted the gift, but the premises were after- 
wards totally destroyed by accidental fire : — 
Held : A. was bound to reinstate them, & was 
liable for the rent in the meanwhile, & he could 
not escape from the liability to rebuild, by declin- 
ing any longer to retain them. — Gregg v. Coates, 
Hodgson v. Coates (1866), 23 Beav. 83 ; 2 
Jur. N. S. 964 ; 4 W. R. 735 ; 63 E. R. 13. 

Annotations : — ^Apld. Re WUliames, Andrew v. WRliamoB 

(1886), 54 L. T. 105. Consd. Re Bradbrook, Look v. 

WiUiB (1887), 56 L. T. 106. Bold. Woodhonso v. Walker 

(1880), 5 Q. B. D. 401 ; Battbyany v. Walford (1880), 33 

Ch. D. 624. 
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Sect, 2. — On conircusts oj deceased: Svh-aect. 10, F, 
<fe (?.; 8vb‘8ect3, 11 <fc 12, A.] 

6622. Representatives of tenant for life — Liability 
to remainderman — Repairs — Not elTeoted during 
life tenancy.] — The estate of a tenant for life of 
leaseholds is not liable to the remaindemiau in 
respect of permissive waste, although there may 
have been a breach of covenants to repair during 
the continuance of the life tenancy. — jBc Parry & 
Hopkin, [1900J 1 Ch. 100 ; 09 L. J. Ch. 190 ; 81 
L. T. 807 ; 64 J. P. 137 ; 48 W. R. 345. 


G. Solicitor and Client. 

Sect generally^ Solicitors. 

6623. Representatives of deceased solicitor — 
Liability for professional negligence.] — The extris. 
of an attorney is liable in case for the negligence of 
her testator, in not making due inquiry into the 
validity of a security upon which his client proposes 
to advance money. — ^Wilson v. Tucker (1822), 3 
Stark. 154 ; Dow. & lly. N. P. 30, N. P. 

Annotations : — Apld. Davies v. Hood (1903), 88 L. T. 19. 
Mentd. Re Keeping & Gloag (1888), 68 L. T. 679. 


6624. .] — Funds, subject to the tinsts 

of a settlement, were invested in Exchequer bills, 
on the sale of which the proceeds were paid to the 
account of a firm of solrs., F. at their bankers. 
The funds wore afterwards advanced on a mtge. 
of house property in a new neighbourhood, & of 
inadequate value. At that date there were no 
trustees of the settlement, A: the mtge. was 
taken in the names of S. two other j)ersons 
who were then proposed, Ac shortly afterwards 
appointed new trustees, & never repudiated the 
transaction. S. was the member of his lirm who 
acted for them in all the matters, & for the 
work which he did the firm, by arrangement, 
received, at the time when the money was 
advanced, payment for tlieir bill of costs out of 
the funds. The mtge. proved to be an insufficient 
security, & in an action against the trustees it 
was held that they were jointly Ac severally liable 
to make good the loss sustained. The property 
not having been sold, or tlie trust funds replaced, 
l^neficiaries sought to make the lirm of solrs. 
liable for the loss of the funds on the ground of 
negligence, though S.’s partners had not had any 
personal knowledge of the property at the time 
when the mtge. ^ transaction was completed : 
Held: the liability extended to the estate of a 
member of the firm since deceased. — Blyth v, 

Blyth, Smith v. Blytii, 
[1891] 1 Ch. 337 ; 60 L. J. Ch. 66 ; 63 L. T. 540 : 
39 W. R. 422 ; 7 T. L. R. 29. 

Mara v. Browne, [1895] 2 Ch. 69* 
Be Turner, Barker v. Ivimey, [I897j 1 Ch. 636. 


6625. 


, . "•] — ^An action by a client for 

damages for the alleged negligence of a solr. while 

client’s retainer does not die 
with the solr., but survives & may be maintained 
agaons^he personal representative of the deceased 

. , Representatives of deceased client — Lia- 

bility for costs due from deceased.]— In an action 
by an exor. to administer the estate of his testator, 
a firm of ^Irs. carried in a claim for the sum of 
. ^he balance due to them upon 

certain bills of costs delivered by them to testator 

months before his death, to 
which bills testator had made no objection in his 


lifetime, & in respect of which he had paid £200 
on account. The exor. alleged that some of the 
charges were unreasonable. The chief clerk 
after looking at the bills determined to refer 
them to the taxing master, &, claimants objecting 
to this, the case was adjourned into ct. : — Held : 
although, as no special circumstances were alleged, 
a taxation imder Solicitor’s Act, 1843 (c. 73), 
could not be ordered, & the rctoining the bill 
for twelve montlis without objection was prirnd 
facie evidence of its being reasonable, tho^ exor. 
was not estopped from disputing any of the items, 
& it ought to be referred to.the taxing master to 
inquire & state whether any & which of the par- 
ticular items to which the exor. objected were fair 
& proper to be allowed, & to what amount re- 
spectively . — Re Park, Cole v. Park (1889), 41 
Ch. D. 326 ; 68 L. J. Ch. 647 ; 01 L. T. 173 ; 37 
W. R. 742. 

Annotations : — ^Refd. Jones v. Whitchouse, [1918] 2 K. B* 
61. Mentd. Re Miller, Chapman v. Miller (1889), 60 L. P* 
634 ; Lmusdon v. Shipcote Land Co. (1906), 75 L. J. K. B> 
665 : Re Foss, Bilbrouffh, Plaskltt Sc Foss, [1912] 2 Ch. 161 ; 
Re Osborn & Osborn, [1913] 3 K. B. 862 ; Re Palace 
llestanrants, [1914] 1 Ch. 492. 


Sub-sect. 11. — Joint, Several, and Joint 
AND Several Contracts. 

See, generally, Bonds, Vol. VII., pp. 192-194, 
Nos. 320-338 ; Contract, Vol. Xll., pp. 24-39, 
Nos. 28-190. 

6627. Several liability — Covenant to account for 
money received.] — Primrose v. Bromley (1739), 

1 Atk. 89 ; cited 2 Ves. Sen. 102 ; 26 E. R. 68, 
L, C. 

6628. Acknowledgment of debt by executor.] 

— ^Where persons are jointly &> severally bound as 
co-obligors upon a bond & one dies, the joint 
obligation upon the bond does not pass to the exor. 
of the deceased co-obligor, even though the bond 
purports to bind the exors. of each of the co- 
obligors. The liability that passes to such exor. 
is the several liability only, & therefore an acknow- 
ledgment by such exor. of the existence of the debt 
is an acknowledgment of the several liability only, 
& is not an acknowledgment as against the other 
co-obligors within Civil Procedure Act, 1833 (c. 42), 
s. 5, & does not take the case out of sect. 2 of that 
statute as against them. The obligors of a bond 
bound themselves jointly & severally for the repay- 
ment of a sum of money advanced with interest. 
One of them, the princip^ debtor, died, & his exor. 
made an acknowledgment of the debt. The 
deceased co-obligor had been in the habit of 
sending the half-yearly interest by cheques 
enclosed in letters, the person who received these 
letters stated in evidence that the letters had b^n 
destroyed, but said that they contained, in addition 
to the cheques, aclmowledi^ents of the existence 
of the bond, & it was accepted that they contained 
such acknowledgments : — Held : the acknowledg- 
ment by the exor. was not an acknowledgment 
as against the other co-obligors, & did not prevent 
the statute running in their favour. — Read v. 
Price, [1909] 1 K. B. 677 ; 78 L. J. K. B. 604 ; 
100 L. T. 467 ; 26 T. L. R. 283 ; affd,, [1009] 

2 K. B. 724, C. A. 

.] — See, also. Bonds, Vol. VII., pp. 192, 

193, 243, Nos. 820-323, 867. 

6629. Joint liability — Release of executor of 
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obligor — No detenee to oo-obligors.] — ^Where a 
bond has been given for the payment of money on a 
certain day by A., B., & C. jointly, & it does not 
appear on the face of the bond that B. & C. are 
only sureties, it is no defence in an action on the 
bond against B. & C. after A.’s death to plead 
that A. was the princip^, & that pltf. had released 
A.’s exor. before bringing the action. — ^Abhbee v. 
Fidduck (1830), 1 M. & W. 504 ; 2 Gale, 110 ; 
Tyr. & Or. 1010 ; 6 L. J. Ex. 251 ; 150 E. H. 669. 

Annotation: — Msntd. Husband v. Davis (1861), 10 C. B. 
645. 

6630. Does not pass to executor — Although 

named In contract.] — B ead v. Price, No. 0028, 
ante. 

.] — SeCt also. Bonds, Vol. VII., pp. 193, 

241, 242, Nos. 324-327, 838-848 ; Contract, 
Vol. XII., pp. 34, 35, Nos. 117-129. 

Joint & several liability .] — See Bonds, Vol. 
VII., pp. 193, 194, 242, Nos. 328-338, 849-850; 
CoN’rRACT, Vol. XII., p. 30, Nos. 172-189. 

Constructive contracts — Liability for contribu- 
tion .] — See Contract, Vol. XII., p. 537, Nos. 
4402, 4403. 

Amount of contribution .] — See Contract, 

Vol. XII., p. 638, Nos. 4471-4473. 


Sub-sect. 12. — Leases. 

A, Representative of Lessor, 

6631. Covenants by lessor — ^To pay quit rent.] — 

A covenant that the lessor shall pay quit rents 
during the term does not extend to his exors. — 
iNOERY V, Hyde’s Executors (1555), 2 Dyer, 
114a; 73 E. B. 250. 

Annotation : — ^Reld. Hyde v. Windsor (1500), Oo. Eli*. 

457. 

6632. Breach by assignee of reversion.] — 

Burman V. Aston (1604), 1 Lev. 144 ; 83 E. B. 
340 ; sub 7wm. Boarman v. Arton, 1 Keb. 775 ; 
sub nom. Bourman v. Acton, 1 Keb. 806. 

6633. Covenant operating at end of term — 

Death of lessor before termination — Liability de 
bonis testatoris.] — In an action of covenant upon a 
demise of bleach works & articles, matters, & 
things, mentioned in the indenture, which tlie lessee 
was authorised to replace, the declaration alleged 
that in cose a valuation at the end of the term 
should exceed a certain sum it was agreed that the 
lessor, his heirs, exors., administrators, or assigns 
should pay the difference ; that during the term 
the lessor died, having by his will appointed deft, 
his exor., & having devised the several reversions 
in the demised premises & articles, matters, & 
things to deft. ; ^ & that deft, had not paid the 
amount of the dififerenco between the value, etc., 
of the articles, matters, & things. The jury having 
found ^ for pltf. : — Held : the covenant did not 
run with the land, & the judgment ought to be 
against the deft, ajs exor., as to damages & costs 
de bonis testaioris et si non^ as to costs de bonis 
propriis. — Gorton v. Gregory (1862), 3 B. ^ B. 
90 ; 6 L. T. 666 ; 122 E. B. 36 ; sub nom, Garton 
V. (Gregory, 31 L. J. Q. B. 302 ; sub nom, Gregory 


OP Representative. 

V, Gorton, 10 W. B, 713, Ex. Ch. ; subsequent 
proceedings^ sub nom. Coward v. Gregory (1866), 
L. B. 2 C. P. 163. 

6634. Lessor being tenant for life — Breach 

by assignees of remaindermen.] — Pltfs. were the 
exors. of one Bath & defts. the exors. of one Bowles, 
& the action was brought for the balance of com- 
pensation for certain crops, etc., pursuant to a 
covenant in a lease granted by Bowles to Bath. 
Bowles was tenant for life, & under the powers 
of Settled Land Acts granted the lease, & by its 
terms it was provided : “ the lessor hereby for 
himself & his assigns covenants with the lessee 
that he will pay the tithe rentcharge on the 
premises, also that ho the lessor or his assigns or 
the succeeding tenants will at the expiration or 
sooner determination of the term take & pay for the 
growing crops & manure then upon the demised 
premises &> the unexhausted tillages & dressing 
according to the custom of the country at a fair 
valuation.” After certain other provisions the 
lease proceeded : ‘‘ provided also that in the event 
of the lessor or lus assigns at any time or times & 
from time to time desiring during the term to 
resume possession of any of the lands, but not the 
house, garden, building or yards, comprised in 
this demise for any purpose other than agriculture 
it shall be lawful for him & them so to do ui;>on 
giving to the lessee, his exors., administrators, 
or assigns, or leaving upon some part of the 
demised premises three calendar months’ notice 
in writing of such desire, & thereupon at the 
expiration of such notice a reduction of ” rent 
should be made, ” & tlie lessor or his assigns shall 
. . . pay to the lessee, his exors., administrators, 
or assigns, for the growing crops,” etc., “ & for 
the unexhausted tillages & dressings the like amount 
as he or they would be entitled to upon quitting, 
pursuant to tlie covenant of the lessor in that 
DehaJf before contained.” The lessor having 
died, the ownets of the fee simple sold a certain 
portion of the demises property to the 0. P. E. 
Limited, subject to the tenancy & to the payment 
of compensation, etc., under the lease. Pltfs. 
paid rent in respect of this portion to the C. F. E. 
Limited, <&, notice having been given by the C. F. E. 
Limited to pltfs. that they intended to resume 
possession, it was agreed that the C. F. E. Limited 
should pay pltfs. £50 in respect of the imexhausted 
improvements. 

The C. F. E. Limited being wound up, pltfs. 
could not obtain this amount, & they then sued the 
defts. on the covenant by Bowles in the lease : — 
Held: defts. were not liable. — ^Bath v, Bowles 
(1905), 93 L. T. 801, D. C. 

6635. Lessor’s power to lease void.] — E. being 
tenant for life under a deed of settlement, with a 
power to lease imder certain restrictions, grants 
leas^ not in conformity with the power & dies, 
leaving by will the residue of his personalty to J., 
his son, the next remainderman under the settle- 
ment. J. having called upon the exors. to pay 
the residue, they require an indemnity against 
the contingent claims of the tenants in case of 
eviction, & upon the refusal of J, to give such 
indemnity, he files a bill against them for an account 
& payment of the residue : — Held : as J. had the 
power to disturb the leases, he was bound either 


PART VI. SECT. 2, SUB-SECT. 12.— A. 

t. Covenants by lessor — To pay 
^tuition of buildings — Rtghi of assignee 
to sue executors.] — ^Wbere lessor cove* 


n^ted with lessee that he would at 
the expiration of the term pay him, his 
beta, or assRms, a valuation for his 
b^dto on the land deylsed HeW ; 
the assignee of the term & of all claims 


under the covenants In the lease could, 
as the assignee of a chose in action, 
sue the oxers, in his own name. — Re 
Haislby (1879), 44 U. C. R. 346.— 
CAN. 
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Sect, 2 . — On contracts of deceased: Snh-sect. 12, A. 
B, (a) i, & ii.] 


to confirm them, or to give the indemnity required, 
& the exor. had a right to hold the residue till 
ho obtained the co^rmation or indemnity. — 
Vernon v, Egmont (1827), 1 Bli. N. S. 554 ; 4 
E. R. 979, H. L. 

AnnotaUons : — Consd. Cochrane v. Ilobinson (1840), 10 
]j. J. C%. 100. Befd. Marshall v. Holloway (1832), 5 
Sim. 190; Blount v. Hipkius (1834), 4 L. J. Ch. 13; 
MeUish V. Valllns (1802), 31 L. J. Gh. r>92. 


6636. .] — Pltf. being in occupation of 

premises under a lease from J., wliich would 
expire on Dec. 4, 1864, obtained from J, 
a reversionary lease for twenty-one years & 
twenty-one days, to commence fi*om Dec. 4, 1864, 
on pajunent of a premium. In Nov. 1863, J. 
died, & it turned out he had no power to grant 
tliis reversionary lease. F., who was entitled to 
the premises on the death of J., refused to ratify 
the lease, & pltf. was obliged to accept a lease 
from F. to commence on Dec. 25, 1864, for seven 
years only, at a greater rent. Pltf. brought an 
action against the exor. of .T. on a covenant for 
quiet enjoyment contained in the void lease : — 
Held : ( 1 ) on a plea that F. did not claim the 
premises from pltf. or threaten to oust him from 
the possession thereof, pltf. was entitled to judg- 
ment ; (2) pltf. was not merely entitled to recover 
the premium & expenses of the void lease, but was 
entitled to recover the difference between the 
espenses of the void lease & the lease granted by 
F., & also the difference between the respective 
Venues of such leases, but that in calculating such 
difference in value, the transaction was not to be 
considered in the nature of a compiilsory sale. — 
l^CK V. Furze (1866), L. R. 1 C. P. 441 ; liar. & 
Ruth. 379 ; 35 h. J. C. P. 141 ; 15 L. T. 161 ; 30 
J. P. 743 ; 14 W. R. 403. Ex. Ch. 


Annoiationt: — As io (2) Refd. Wigscll r. School for Indigent 
Blind (1882), 8 ^ B. JJ. 367. Generally, Mentd. Wall v. 
City of London Real Property Co. (1874), 30 L. T. 63 ; 
Wallis V. Hands, 11893] 2 Ch. 75; Grosvenor Hotel Co. 
r. Hamilton, [1894] 2 Q. B. 836 ; Rc Gray, [1901] 1 Ch. 


6637. Agreement to grant lease— Death of 
intended lessor before lease granted — Offer of lease 
by executor's rejected.] — (1) It W’as agreed between 
M., the lessee of certain premises, & pltf., that M. 
should grant him a lease, wliich was to contain 
the usual covenants, & particularly those contained 
in the lease under which M. held the premises, so 
that same in no way restricted the trade of a 
retailer of beer. The original lease did contain a 
restriction against the use of the premises by a 
retailer of beer : — Held : whether the words “ so 
that same ” referred to the original or the pro- 
proposed lease, the meaning was that M. should 
grant a lease without the covenant in restraint 
of trade. 


(2) The agreement was made & pltf. entered 
in Mar. 1853, & in Aug. his attorney sent a draft 
l^e containing a covenant in restraint of selling 
l^er. M. died in Sept., & pltf.’s attorney returned 
the draft in Nov., objecting to the covenant. A 
correspondence subsequently took place, & early 
in Mar. 1854, defts., as M.’s exors., offered a lease 
pursuant to the agreement ; but it was not 
accepted : — Held : a reasonable time had not 
elapsed before testator’s death for him to grant 

the lease, nor after it, for the exors. to do so. 

Hayward v. Parke (1855), 16 C. B. 295 : 3 
U. L. R. 1280 ; 24 L. J. 0. P. 217 ; 25 Ii. T. O S 
199; lJur. N. 8. 781; 139E. R. 771. 


B, Representative of Lessee, 

(a) Where Representative has not entered on 

Premises, 


i. In Genei'al, 

6638. Executor cannot waive lease.] — ^Moule 
V, Moodie (1620), Palm. 116 ; 81 E. R. 1005. 

6639. .] — (1) An exor. cannot waive a 

term of years ; but if he lets it alone, & the rent 
exceeds the value of the land, he is chargeable in 
the detinet only for rent. 

(2) It seemed an exor. could not waive his term ; 
for if he had assets he should be charged de honis 
testatorls, & the profits of the land are assets to the 
rent, & only the surplus above the rent is assets 
to other debts (per Cur.). — ^Bolton v. Cannon 
( 1675), Freem. K, B. 393 ; 1 Vent. 271 ; Poll. 

125 ; 89 E. R. 292 ; svb nom. Boulton v. Canon, 
Freem. K. B. 336 ; 3 Keb. 446, 466, 493. 

Annotations: — As to (1) Reid. Rubory r. Stevens (1832), 
4 B. & Ad. 241. Generally, Mentd. Heydou v. Thompson 
(1834), 1 Ad. & Kl. 210. 

6640. Covenants running with the land — Breach 
after assignment of term.] — An assignee of a re- 
version who has accepted rent from the assignee 
of the term, may maintain covenant against the 
exor. of the lessee, or the assignee of the term, for 
a breach of covenant running with the land, 
committed after the assignment of the reversion 
& the term ; but he can have only one satis- 
faction. — B rett v. Cumberland (1619), Cro. Jac. 
521 ; 3 Bulst. 164 ; Godb. 276 ; 1 Roll Rep. 3.59 ; 
2 Roll Rep. 63 ; 79 E. R. 446. 

Annotations : — ^Refd. Norton v. Acklano (1640), Cro. Car. 
579 ; JBLoliarv. CaHoboro\ii?h (1665), 1 Kcb. 839 ; Tbursby 
V. Plajit(1669), 1 Saimd. 237 ; Jenkins v. Hermit>agc (1074), 
Froam. K. B. 377 ; Bally v. Wells (1709), 3 Wils. 25. 
Mentd. Glover r. Cope (1690), Skin. 296 ; Loudon C’ity v, 
Vanacre (1699), 12 Mod. Rep. 269 ; Rumsey v. Georgo 
(1813), 1 M. & 8. 176; M'Neilago v. Holloway (1818), 1 
B. & Aid. 218; Lyino Regis Corpn. v. Uemey (1834), 
1 Bing. N. C. 222 ; Nlcholl v. Allen (1802), 1 B. & S. 935. 


6641. Grinding corn at specified mill.] — 

Testator being seized in fee of certain lands, & also 
of a com mill, demised the former to a tenant for 
three live.s, covenanting for money rent, & in 
addition thereto that the lessee should perform 
certain suits & services, &, amongst others, that 
he, his heirs & assigns should do suit to tlic lessor’s 
mill by grinding there all such com as grew upon 
the demised land. Testator afterwards devised 
the mill & also the reversion of the land to same 
person, who became seized upon the death of 
devisor. During the demise of the land, the 
lessee died, intestate, & his wife took out adminis- 
tration of his estate & effects. Covenant being 
brought assigning for a breach neglect to grind 
com at the mill, during the lifetime of the lessee 
& also since his death : — Held : the reservation 
of the suit to the mill was in the nature of a rent, 
& the covenant to render it ran with the land, 
whilst the ownerehip of the land & the mill 
remained in same person, &. entitled the latter to 
maintain an action at common law upon it against 
the personal representative of the lessee. — 
Vyvyan V. Arthur (1823), 1 B. & C. 410 ; 2 
Dow. & Ry. K, B. 670 ; 107 E. R. 162 ; sub nom, 
VivYAN V. Arthur, 1 L. J. O. S, K, B. 138. 


Annotations : — Befd. Doe d. Calvert v. Reid (1830), 10 B. & 
C. 849 ; Keppell v. Bailey (1834), 2 My. & K. 617 ; Nerval 
c. Pasooe (1864), 4 New Rep. 390 ; Dewar v, Goodman, 
[1009] A. C. 72. Mentd. Standen v. Ohrigmas (1847). 
10 L. J. Q. B. 265 ; Rogora v. Hosegood, [1900] 2 Ch. 388 ; 

Forster, Dyson t>. Seed, Quinn, Morgan, etc., 
[1900] A. O. 98 ; Ricketts v. Enfield Churchwardens, 
[1909] 1 Ch. 544. 



Paet VI. —Liability of Repbesentative. 


6642. Covenant to Insure property — Breach 
before death of testator.] — Testator who waa, at 
his death, lessee of a house under a lease, in which 
he had covenanted to keep the house insured, 
appointed A., his son, his exor. Testator had 
effected a policy of insurance. The policy expired 
on Mar. 25. Testator died on Mar. 27. The 
house was burnt down on May 26. A. proved 
the will on June 17. Evidence was given that, 
between the death of testator & May 20, A. had 
received money of some of the customers of 
testator who liad been a tradesman : — Held : A. 
was not liable in respect of the breach of the 
covenant. — ^Pry v. Fry (1859), 27 Beav. 144 ; 28 
L. J. Ch. 593 ; 34 L. T. O. S. 51 ; 54 E. R. 56. 

Annotation : — ^Befd. Re MoEaoham, Gambles v. McEacham 

(lull), 103 L. T. 900. 

6643. Agreement to renew lease — Specific per- 
formance decreed.] — Specific performance of a 
covenant in a lease to take a renewed lease decreed 
against lessee’s exors. who had entered & admitted 
fissets. But the ct. will take care that the renewed 
lease, if not beneficial, is so framed as that no 
personal liability shall be incurred by the exors. — 
Stephens v. Hotham (1855), 1 K. &; J. 571 ; 3 
Eq. Rep. 671 ; 24 L. J. Ch. 605 ; 20 L. T. O. S. 
37 ; 1 Jur. N. S. 842 ; 3 W. R. 340 ; 69 E. R. 687. 

6644. Court will protect executors — From 

personal liability — In renewed lease.] — Stephens 
V. Hotilajvi, No. 6643, ante, 

6645. Not to detriment of interest of bene- 

ficiaries.] — Testator directed his exors. to get in 
& convert all his real & personal estate, & invest 
same upon trust from time to time pay & divide 
the interest & dividends to two tenants for life, 
with benefit of survivorship. At the death oi 
smwivor to convert the whole, & to pay & divide 
same amongst his nephews & nieces, naming them. 
Part of his personal estate consisted of leaseholds 
for lives, renewable on death of last nominee, under 
different terms of renewal, some arbitrary, some 
not, some of the premises contained in the leases 
had come under the control of the Charity Comrs., 
& alterations as to the terms of renewal had been 
made by other lessors. Considerable repairs had 
become necessary to certain of the houses, & 
dilapidations had taken place in testator’s life- 
time : — Held : (1) the exors. were bound to repair 
&; make good the dilapidations, the amounts to 
bo paid out of testator’s general estate ; (2) as to 
the renewals of the leases the exors. were not 
bound to obtain any renewal which would be pre- 
judicial to the interests of the tenants for life with 
a general reference to chambers as to what con- 
tracts the exor. should enter into as to renewal 
or sale of testator’s interest in the leases, & as to 
raising the necessary amount of fines, etc., as should 
be most beneficial for all parties interested imder 
testator’s will. — ^A lden v. Kennerley (1862), 7 
L. T. 312. 

6646. Expenses of renewal — Charge on 

general assets.] — Part of testator’s estate consisted 
of a leasehold house held under a lease containing 
a covenant on the part of the lessee to i*enew & 
pay a fine for such renewal : — Held : the expense 
of renewal must bo borne by testator’s general 
assets. — Trail v, Jackson (1877), 46 L. J, Ch. 
684 ; 25 W. R. 802. 

6647. Liability of executor de son tort.] — In 
1810 a lease for sixty-one & a quarter years was 
granted by the predecessors in title of pltfs. to 
one “ H., his exors., administrators, & assigns.” 
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In 1814 H. died intestate. His widow administered 
to his effects, & remained possessed of the lease 
till her death, in 1843. After her death, O., 
the father of deft., who had married a daughter 
of H., without any administration took po^ssion 
of the premises & received the rent, paying the 
ground rent ; & he continued to do so until his 
death, in 1856. After the death of G., deft, 
received the rent of the premises, &, after paying 
the ground rent, handed over the balance to his 
mother, conceiving her to bo entitled to it. He 
also from time to time let the premises. After 
the death of his mother deft, continued to receive 
the rent of the premises, paying the ground rent, 

& dividing the balance between his two sisters & 
himself, no further administration having been 
taken out. He continued to do this down to the 
expiration of the lease, when he delivered up the 
premises to pltfs. out of repair ; — Held : beyond 
all doubt, deft, had estopped himself from deny- 
ing that he was assignee. Semble .* deft, was exor. 
de son tort of the term. — W illiams v. Heales 
(1874), L. R. 9 C. P. 177 ; 43 L. J. C. P. 80 ; 30 
L. T. 20 ; 22 W. H. 317. 

Annotations : — Consd. Stratford -imon -Avon Corpn. i’. 

Parker, [1914] 2 K. B. 562. Mentd. Justice v. James 

(1898), 14 T. L. It. 385. 

6648. .] — Stratford-upon-Avon Corpn. 

V, Parker, No. 6650, post. 

6649. Extent of liability — ^De bonis testatoris.] — 

Bolton v. Cannon, No. 6039, ante. 

6650. No personal liability.] — If testator 

dies possessed of a term of years, the term vests 
in the exor. by operation of law, but he cannot be 
sued personally on the covenants contamed 
therein ; if he enters & takes possession & enjoys 
the beneficial occupation of the term, the entry, 
coupled with the legal title as exor., places him 
in the position of an actual assignee of the term & 
renders him liable on the covenants by privity of 
estate. . . . An exor. de son tort has no title to 
the term ... & does not by operation of law or 
otherwise become entitled to the term of years 
which has never been assigned to him (Lush, J.). — 
Stratford-upon-Avon Corpn. v. Parker, [1914] 
2 K. B. 502 ; 83 L. J. K. B. 1309 ; 110 L. T. 1004 ; 
58 Sol. .To. 473, D. C. 

.] — Sec, further, Sub-sect. 12, B. (a) ii. & 

iii., post, 

ii. Bent. 

6651. Rentcharge on realty — For life of grantee 
— ^Executors of owner in fee — Liability of.] — 

IjORinge’s (Sir Wiltjam) Case (1352), cited in 
4 Co. Rep. at p. 49 b ; 76 E. R. 1002 ; sub nom. 
Leving’s Case, Pitz. Nat. Brev. 121 d. 

Annotations: — Could. Thomas v. Sylvester (1873), L. 11. 

8 Q. B. 368. Befd. Owners Case (1587), 4 Co. Hep. 48 b. 

Hentd. Christie v. Barker (1884), 53 L. J. Q. B. 537 ; 

l^ertweo v, Townsend, [18961 2 Q. B. 129. 

6652. Where rent higher than profit of land.] — 

If a man demises land by indenture to J. for years 
yielding rent, & J. dies making A. his exor., the 
lessor may have debt against the exor. for rent 
reserved, & arrear after the death of the lessee, 
although the exor. never entered or agreed ; for 
the exor. represents the person of testator, & 
testator by the indenture was estopped & con- 
cluded during the term to pay the rent upon hu 
own contract, & therefore, although his rent is 
higher than the profit of the land, yet the exor. 
cannot waive the land, but notwithstanding that he 
shall be charged with the rent (per CuB.). — 
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Executors and Administrators. 


Sect, 2,-— On coniracta of deceased: Svib-aect. 12, B, 
ja) a, d? tit., cfc (6) t.] 

Howse V, Webstee (1607), Yelv. 103 ; 80 E. R. 
70. 

Befd. Hollar r. Casobrooke (1665), 1 Keb. 
923 ; Wollaston v. HakewUl (1841), 3 Man & G. 297. 

6653. Joint lease — Death of one lessee — Assign- 
ment of part Interest by other lessee — Liability of 
representative for whole rent.] — If one of two 

lessees a-ssign his interest, & the other die before 
the rent becomes due, an action of debt in the 
debet ct detinct will lie against the assignees & 
extrix. of deceased lessee, for the whole rent. — 
Ipswich Corpn. v, Martin & Parker (1616), 
Cro. Jac. 411 ; 3 Bulst. 211 ; 1 Roll. Rep. 404 ; 
70 E. R. 351. 

AtiM^wnsj—Menid Lyn v. Wyn (1665), O. Bridg. 123 ; 
SackiU V. Evans (1674), Freom. K. B. 151. 

6654. Representative of undertenant.] — An exor. 
may bring debt on a lease for rent in the debet 
et detinei against the administrator de bonis non 
of the undertenant of the term, for rent incurred 
in his own time. — Prattle v. King (1681), 1 Mod. 
Rep. 185 ; Skin. 5 ; T. Jo. 169; 86 E. R. 817. 

6655. Liability after assignment — By representa- 

“vej— Hellier v. Casbard (1665), 1 Sid. 260; 
82 E. R. 1096 ; auh nom. Heliar v. Caseborough, 

1 Keb. 839, 023 ; 1 Lev, 127. 

An^tatwnx Refd. Pitcher v. Tovoy (1691), 4 Mod. Bep. 
71 ; Rubory v. Stevens (1832), 4 B. & Ad. 241. Mentd 
Steward v. Wolveridge (1832), 9 Bing. 60. 


6656. 


Before rent due.] — Covenant 


lies against the exor. of the lessee for non-payment 
of rent upon an express covenant, although deft, 
have assigned over before the rent became due. — 

(1674), Preem. K. B. 
377 ; 3 Keb. 367 ; 89 E. R. 280. 


6657. 


.] — CoGiiiLLv. Freelove (1690), 


« w" ; ^ "J c/* A.’ XVJfjUxLiU Vlv I 1 1 

2 Vent. 209 ; 3 Mod. Rep. 325 ; 86 E. R. 397. 

.]— PItfs. leased A. to B. at 

115 15s. per annum. B. died in 1844, leaving 
deft, his extrix. In 1804 deft, assigned her 
interest in A., k, pltfs. were parties to the deed. 
Her ^ignees a.^gned part of A., & the rent was 
^portioned ; the residue came by assignment to 
W. & q. Sidisequently pltfs. assigned their 
reversion m part of A. No rent was paid by deft, 
or her assignees after the assignment to W. & O * 
who, ho\^ver, had not paid rent or attorned to 
pltfs. i—Held : deft, was liable on the covenant 

part reversion of A. 
which remained in Uiem, & the rent was apportion- 

O^B T w s (1882), 10 

47 J.R'ias’, 3l ’ 

®®'y^ton V. Morgau (1888), 21 Q. B. D. 

6659. 


Whon-e.ors.roooiv.?:'^,:^i^'*4y„^^^^^ 
ment of a le^ & paid the amount into thei 

® i/cW ; they were not personal! 

liable f(^ rent accrued due after the assignmen 
in respect of the premium so paid in.— 

V. Ewing (1883), Cab. & El. 43. ^oodlan] 


6660. 


- Acceptance of rent bv lessn 

-Froin assignee.]— Covenant for rent agamst th^ 
exor. of a lessee, where the lessee in his lifetime ha< 
assigned his tei^, & the lessor had acceS tS 
assignee for his tenant. — ^Arthur v. Vander 
P^K (1734), Kel. W. 167 ; 2 Barn. k. B. 37^ 
7 Mod. Rep. 108 ; Ridg. temp. H. 40 ; 26 E. R. 660 


6661. Representative of representative.] — In 

covenant upon an indenture of lease for non- 
payment of rent & non-reparation, the declaration 
alleged, that all the estate of the lessee, in a great 
part of the demised premises, came te k vested in 
deft, by assignment, whereupon & whereby deft, 
became possessed. Deft, pleaded, that the part 
of the premises did not come to or vest in her by 
assignm(mt : — Held : the allegation was sustained 
by showing that A., an assignee of the term, 
demised part of the premises, the rent sued for 
being specifically reserved in respect of such part, 
to B. for a period exceeding tlio then remainder 
of the term, reserving a new rent, payable to 
him^lf , exceeding in amount that reserved by the 
original lease, & that deft was the extrix. of the 
exor. of B. ; although deft, had not entered, 
or done any act beyond taking probate of B.’s 
will. Semble : the new rent, so far as it exceeded 
the rent reserved by the original lease, would be 
a rent sec. — ^Wollaston v. Hakewill (1841), 
3 Man. & G. 297 ; 3 Scott, N. R. 593 ; 10 L. J. 
C. P. 303 ; 133 E. R. 1157. 

Annotations; — Coiisd. Ilondall tJ. Andrcao (1892), 61 L. J. 
Q. B. 630. Retd. Beardman v. Wilson (1868), L. R. 4 C. 1\ 
57. 

6662. To what extent liable — So far as there are 
assets.] — Hellii?:r v. Casbard (1665), 1 Sid. 266 ; 
82 E. R. 1096 ; sub nom. Heliar v. Caseborough, 

1 Keb. 839, 923 ; 1 Lev. 127. 

Annotations : — Consd. Ruberry t>. Stevens (1832), 4 B. & Ad. 
241. Retd. Pitcher v. Tovoy (1691), 4 Mod. Rep. 71. 
Mentd. Steward v. Wolveridge (1832), 9 Bing. 60. 

6663. .] — CoGHiLL V. Freelove 

(1690), 2 Vent. 209 ; 3 Mod. Rep. 325 ; 80 E. R. 
397. 

6664. .] — The exor. of the lessee is 

still bound to perform the covenants in the lease 
so long as he has assets (per Cur.). — Pitcher v, 
Tovey (1692), 4 Mod. Rep. 71 ; 12 Mod. Rep. 
23 ; Holt, K. B. 73 ; 1 Salk. 81 ; 1 Show. 340 ; 87 
E. R. 2(J8 ; sub nom. Tovey v. Pitcher, Carth. 
177 ; 2 Vent. 234 ; sub nom. Tongue v. Pitcher, 

3 LcV. 295. 

Annotations: — ^Retd. Cook v. Harris (1607), 1 Ld. Raym. 
367. Mentd. Griflyn v. Grlffyn (1740), Barn. Cb. 391 ; 
Onslow V. Corrio (1817), 2 Madd. 330. 

6665. Personal liability — In respect of 

premium received — On assignment.] — Goodland 
V. Ewing, No. 0059, anie. 

6666. After offer to surrender lease — 

Breaches accruing alter offer.] — Semble : an offer 
by an exor. to a lessor to 8un*ender to him a lease 
granted to his testator is an answer to an action 
of covenant against him as assignee for breaches 
of a covenant to repair, as to all breaches accruing 
after that offer. — Reid v. Tenterden (Lord) 
(1833). 4 Tyr. 111. 

Annntatime : — ^Reld. Sleap v. Newman (1862), 12 C. B. N. S. 
116. Mentd. Homidge v. Wilson (1840), 3 Per. & £>av. 641 . 

6667. Premises of less value than rent.] — (1) 

Where the residue of a term of years becomes vested 
in exors., & the yearly value is less than the reserved 
rent, ttie exors. are still liable in the debet detinei 
as assignees, for so much of the rent as the premises 
are worth. Pltf. having declared in covenant for 
rent at £26 a year, defts. pleaded that they were only 
chargeable as exors. ; that the term came to them as 
such, that the premises were of less yearly value than 
the rent of £26, viz. of no value, & that they had 
fully administered, etc. Replication, that the 
premises were of the yearly value of £26 ; issue 
thereon. At the trial the yearly value was found 
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by the jury to be £20 ; — Held : the replieation was, 
in substance, that the premises were of some value ; 
the issue was merely i^ormal, & cured by verdict ; 
& pltf. might recover the arrears of rent at the 
rate fixed by the jury. 

(2) If he [the exor.] accept the exorship. & 
enter on the demised premises, he is chargeable as 
assignee in an action of debt or covenant for arreara 
of rent due after his entry de bonis propriia. . . . 
Upon reference to the authorities it seems that 
. . . the exor. is chargeable personally for so much 
of the rent as the premises are worth (Denman, 
C.J.). — Bubery V. Stevens (1832), 4 B. & Ad. 
241 ; 1 Nev. & M. K. B. 183 ; 2 L. J. K. B. 46 ; 
110 E. B. 446. 

AnnotationB: — As to (1) Conid. Homidge «. Wilson (1839), 

3 Per. & Day. 641. Wollaston v. Wakewill U841). 

3 Man. & G. 207 ; Hopwood v. Whalley (1848), 6 0. B. 
744 ; Stephens v. Hotham (185A), 24 L. J. Oh. 666 : Re 
Bowes, Strathmore v. Van^ NorollfCe’s Claim (1887), 
37 Oh. D. 128. Aa to (2)0onfa. Kendall v. Andreae (1892), 
61 L. J. (j. B. 630. OenercUly, Mentd. Thacker v. Wilson 
(1836), 4 Nev. &M. K. B. 658. 

iii. Repairs. 

6668 . Liability of representative of representa- 
tive.] — Bull v. Winter (1622), Palm. 314 ; 81 
E. B. 1100. 

6669. .] — ^Wollaston v. Hakewill, No. 

6661, ante. 

6670. Breach of representative.] — An action is 
brought against an exor. of land for a term, 
where testator had covenanted to repair during the 
tei*m, for not repairing in the time of the exor., & 
found against him, the judgment shall be de bonis 
testatorist de damniSt si habd ; if not, for the costs 
of suit de bonis propriis. But where an exor. 
pleads ne unqaes exor., or a false release made to 
himself, & it is found against him where the King has 
a line; in thesti two cases only the judgment 
shall be de bonis testaioris^ si kabet ; if not, for the 
whole, dc bonis propriis. — ^Bridgman’s Case 
(1623), Jenk. 320 ; 145 E. B. 232 ; sxCb nom. 
Bridgman v. Lightfoot, Cro. Jac. 671. 

Annotations : — Befd. Hooper v. Summersett (1810), Wight. 
16. Mentd. PoUitt v. Forrest (1848), 11 Q. B. 962 ; Foquot 
V. Moor (1852), 7 Exoh. 870 ; Young v. Austen (1869), 
L. K. 4 CJ. P. 553. 

6671. Breach in testator’s lifetime.] — Alden 
V. Kennerley, No. 6645, ante. 

6672. Extent of liability — When limited to 
testator’s goods.] — Bull v. Winter (1622), 
Palm. 314 ; 81 E. B. 1100. 

6673. .] — Bridgman’s Case, No. 6670, 

ante, 

6674. When extending to own goods.]- 

Bridgman’s Case, No. 6670, arde. 


(5) Where BepreserUative has entered on Premises, 

i. In General. 

6676. Personal liability— Entry & possession— 
Necessary before liability can attach.] — The exor. 
of a lessee cannot be mi^e liable as assignee of a 
term without an entry & an actual taking possession 
by of the demised premises : but if he enter 
& iake possession he may be made liable as 
assignee, though, by proper pleading, he may 
limit such liability for rent to the yearly value 
which the premises might have yielded. Senible : 
he cannot, after entering, limit his liability under 
testator’s covenant to repair. — Bend all v. 
Andreae (1892), 61 L. J. Q. B. 630 ; 8 T. L. B. 

Annotation : — ^Befd. Whitehead v. Palmer, [1908] 1 K. B. 
151. 

6676. By one of two executors — Other 

executor not liable.] — One of two exors. of deceased 
tenant for a term of years entered into the demised 
premises : — Held : such entry did not enure as 
the entry of the two exors., so as to make them both 
liable in an action for use & occupation. — Nation 
V, Tozer (1834), 1 Cr. M. & B. 172 ; 4 Tyr. 561 ; 

3 L. J. Ex. 234 ; 149 E. B. 1041. 

Annotationa : — Consd. Hawkins v. Williams (1862), 10 
W. R. 692. Reid. How v. Kennett (1835), 3 Ad. & £1. 
659 ; Fox t>. Waters (1840), 12 Ad. & £1. 43 ; Lowe v. 
Rosa (1860), 6 Exch. 553. Mentd. Packer v. Qibbins 
(1841), 10 L. J. Q. B. 224. 

6677. Entry & payment of rent — Acceptance 

of lease presumed.] — ^An action of assumpsit for 
the breach of an implied contract to keep premises 
in repair is transitory & not local. 

A. demised to B. certain lands & premises for 
one year certain, & then from year to year so long 
as the parties should think proper, with power 
to determine it on giving notice to quit ; tlie 
lease contained various terms & conditions as to 
the management of the lands & repairing the build- 
ings. The lessee died, & his 6 x 01 * 8 . entered into 
the occupation of the premises, & continued to 
occupy & paid rent : — Held : they were charge- 
able in tlieir personal character upon the terms 
contained in the original demise, their continuing 
to occupy, & the landlord’s abstaining from giving 
notice to quit, raising an implied promise on their 
parts to abide by the terms of the original con- 
tract. — ^Buckworth V. Simpson (1835), 1 Cr. M. dc 
B. 834 ; 5 Tyr. 344 ; 1 Gale, 38 ; 4 L. J. Ex. 104 ; 

I 149 E. B. 1317. 

' Annotationa : — Consd. Humphreys v. Franks (1856), 18 
C. B. 323. Apld. Williams v. Heoles (1874), L. R. 9 0. P. 
177. Expld. Phillips V. Miller (1875), L. R. 10 C, P. 420. 
Refd. El’tott V. .Tohnsou (1866), L. R. 2 Q. B. 120 ; Cornish 
V. Stubbs 870), L. R. 5 C. P.334 ; Memchester Brewery 
Co. V. Coombs, [19011 2 Ch. 608. Mentd. Brydges v. 
Lewis (1842), 3 (2. B. 603 ; Standen v. Chrismas (1847), 10 
Q. B. 135 ; Doakin v. PennlaU (1848), 2 Exoh. 320 ; Arden 
V. Sullivan (1850), 14 Q. B. 832 ; Maples v. Pepper (1856), 
18 C. B. 177 ; Camden v, Batterbury U860), 7 C. B. N. S. 


PART VI. SECT. 2, SUB-SECT. 12.— 
B. 6>) i. 

a. Peraonal liability — After agree- 
ment to aasian .^ — An exor. of deceased 
lessee is personally liable to the lessor 
upon the covenants in the lease where 
the exor. had entered into possession 
of the demlood promises, Sc such 
personal liability continues although 
the exor. has agreed to assign the lease 
& the lessor has accepted rent from 
the equitable assignee. — Rowand v. 
Equity Trustees, Executors Sc 
Aobncy Co., Ltd. (1896), 22 V. L. R. 1. 
-AUS. 

b. .1 — ^Where testator dies in 


possession of [land held under a short- 
dated tenancy. Sc his exor. carries on 
the business on the same land for a 
number of years, the proper inferenoe 
is that the exor. occupies under a 
now contract made between himself Sc 
the landlord Sc although he contracts 
expressly as exor. the liability under 
such oontraot falls on himself alone. — 
Rae V. Clifford (1893), 12 N. Z. L. R. 
257.— N.Z. 


o. New leaae taken by repreaenta- 
ttve — Part of teatator*a aaaeia.y—An. 
administrator eum teatamento annexo. 
being in possession of premises which 
testator held as tenant from year to 
year under C., took a lease from D., 


the head landlord, to commence from 
the expiration of C.’s lease : — Held : 
the lease was a graft on testator’s 
interest, & formed part of his assets. — 
M*Auley V. Clarendon (1858), 8 
I. Ch. R. 568 ; Drury temp. Nap. 
433. — IR. 

d. .] — Part of testator’s 

assets consisted of a holding subject to 
Ulster tenant-right custom ; the exor. 
surrendered it to the landlord’s agent. 
Sc. paying lor the tenant-right with his 
own money, was declared the new 
tenant: — Held: the exor. took the 
holding in trust for persona entitled 
under the will. — m*C?raokxn v. 
M’Clelland (1877), 11 I. R, Eq. 172 . 
— IR, 
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Executors and ADMiNis'rRATORS. 


Sect* 2 . — On contracts of deceased: Svh-sect. 12, B. 
(b) i., a. <§? iii.f & C.'\ 

864 ; Walker t>. Gode (1861). 6 H. & N. 594 .* 

6678. As assignee — Privity of estate.] — 

Stratford-upon-Avon Corpn. r. Parker, No. 
C650, ante. 


ii. Rent, 

6679. Ldability de bonis proprlls.]— An adminis- 
trator may bo charged as assignee in debt for 
rent. — ^Buck v, Barnard (1092), 1 Show. 348 ; 
Holt. K, B. 75 ; 89 E. 11, 017. 


6680. After offer to surrender lease.]— 

A., as administrator of B., the lessee of certain 
premises, took possession of them on B. s death, 
but paid no rent. The premises pi-ovod to be 
unproductive, &, after eight months, A. made the 
lessor a verbal offer to surrender them. In an 
action brought against A. in liis own right, for 
rent due after the decease of B. : — Held : A. was 
not chargeable. — Remnant v. Bremridge (1818), 
8 Taunt. 191 ; 2 Moore, C. P. 94 ; 129 E. R. 357. 

Per. & 
(1848). 
1 K. B. 

151. 


Annotations : — Dbtd. Hornidge v. Wilson (1840), 3 
Dav. 641. Ezpld. Sc Distd. Hopwood v. Whaley 
6 C. B. 744. Dbtd. Whitehead v. Palmer, [1908] 


6681. Extent of liability— Profits.] — If 

exor. of lessee for yeai*s enter into the tenements, 
no part of the profits, unless what is over & above 
the rent, shall be assets ; but is received by the 
exor. as tertenant, & appropriated to the use of 
the lessor. — Buckley v, Pirk (1710), 1 Salk. 87, 
316 ; 10 Mod. Rep. 12 ; 91 E. R. 75, 279. 

Annotations :—~CoiX8d, Wollaston v. Hakowill (1841). 3 
Man. & G. 297. Refd. Lyddall v. Bunlapp (1742), 1 
Wils. 4 ; Kubery v. Stevous (1832), 4 B. & Ad. 241 ; He 
Bowes, Strathmoro f. Vane, Norclifle's Claim (1887), 
57 L. J. Ch. 455. 


6682. .] — (1) An exor. W’ho has 

occuj)ied premises held "by his testator under a 
lease with covenants for payment of rent & taxes 
& to keep the pi-emiscs in repair, sued in covenant 
as assignee, in respect of the privity of estate, is 
liable on the covenant for ijaymcnt of rent & taxes 
to the extent only of the profits ; but, for a breach 
of the covenant to repair, he is liable to same 
extent that any other assignee is liable. 

(2) In covenant against an administrator as 
assignee, wlio has entered upon premises demised 
to his intestate, for non-repair, a plea that the 
premises w’^ere of no value & produced no profits 
to the administrator is bad ; secus where the breach 
is for rent. — Tremeere v, Morison (1834), 1 
Bing. N. C. 89 ; 4 Moo. & S. 003 ; 3 L. J. C. P. 
260; 131E. R. 1051. 

Annotations : — As to (1) Apld. Slcap v. Newman (1862), 12 
C. B. N. S. 116. Reid. Hornidge v, Wilson (1840), 11 
Ad. & £1. 645 ; Bonnor v. Tottenham 6c Edmonton 
Permanent Investment Bldg. Boc., [1899] 1 Q. B. 161. 
As to (2) Apld. Bleap v. Newman (1862), 12 C. B. N. B. 1 16. 
Reid. Thacker v. Wilson (1835), 4 Nev. & M. K. B. 658 ; 
lleudall V. Andrcae (1892), 61 L. J. Q. B. 630. 


6683. Derivable from exercise 

of reasonable diligence.] — (1) Exor. of lessee for 
years is, in the absence of other assets, liable, 
de bonis propriiSf for the rent reserved, to the extent 


to which he might, by the exercise of reasonable 
diligence, have derived profit from the premises. 

(2) In debt, on an indenture of lease, by A., the 
lessor, against C. os assignee of B., the lessee, 
demanding £247 10s. Od, for rent for two & 
three-quarter years, at the rate of £90 a year, 
accruing after the assignment, C. pleaded that 
he ought not to be charged with the rent, other- 
wise than as exor. of B. ; that C. entered upon 
the premises as such exor., & that he had not 
at any time since the death of B,, derived any 
profit or advantage, as such exor., or other- 
wise, by or from the premises ; that the premises 
had not, since the death of B. yielded any profit 
whatever ; that the premises did not vest in him, 
C., by assignment, or otherwise than as such 
exor. ; & that he had no assets in his hands to be 
administered. Replication, that C. did, after bis 
entry upon the premises, derive great profit &> 
advantage by & from the premises, whicli had 
yielded to him profit to tlie amount of the rent, 
sought to be recovered : — Held : the statement in 
the plea must be taken as amounting to an allega- 
tion that C. could not have derived any profit 
from the premises. 

(3) The jury having found that the premises 
could liavc been let for £60 a year, a verdict was 
entered for the plaintiff for £247 10«. with leave to 
deft, to move to reduce it to £105 ; — Held : pltf. 
was entitled to the latter sum only. — Hopwood v, 
Whaley (1848), 6 C. B. 744 ; 0 Dow. & L. 842 ; 
18 L. J. C. P. 43 ; 12 Jur. 1088 ; 136 E. R. 1440. 


Annotations :-~A8 to (1) Apld. He Bowes, Strathmore r. 
Vane, NorcUfie’s (Jlaim (1887), 37 Cb. D. 128. As to (2) 
Refd. liendoll Andreae (1892). 61 L. J. Q. B. 630. 


6684. 




-An exor. of a 


lessee who after the death of his testator entei*8 
into possession of property leased to testator is 
personally liable to the lessor for any profit or 
advantage derived by him from the premises, or 
which by reasonable diligence he might hav(‘ 
derived therefrom, during the time that ho has 
been in possession, up to the full amount of the 
rent reserved by the lease . — Re Bowes, Strath- 
more (Earl) v. Vane, Norcliffe’s Claim (1887), 
37 Ch. D. 128 ; 57 L. J. Ch. 455 ; 58 L. T. 309 ; 36 
W. K. 393; 4 T. L. R. 20. 

Annotations : — Folld. Wbitebead v. I’almcr, [19081 1 K. B. 

151. R^d. Kendall v. Andreae (1892), 61 L. J. Q. B. 630. 


6685. Yearly value.] — Ruhery v, 

Stevens, No. 0667, ante. 


6686. •] — Although in respect of 

rent, the personal liability of an exor. of a lessee for 
years does not exceed tlie value of the demised 
premises, this qualification does not extend to a 
covenant for repairs. Plea by an exor., that the 
demised premises had yielded no profit beyond 
what ho hod paid over to the lessor, that the 
premises came to him only as exor., & that he offered 
to surrender them before the breaches occuired : — 
Held: on the authority of Tremeere v. M orison ^ 
No. 6682, anUt bad on demurrer. — S leap v, New- 
man (1862), 12 C. B. N. S. 116 ; 6 L. T. 386 ; 142 
E. R. 1087. 

Annotation : — ^Reld. Kendall v. Andreae (1892), 01 L. J. Q. B. 

630. 


PART VI. SECT. 2, SUB-SECT. 12.— 
B. (b) ii. 

e. Bents of Crown lease — Whether 
payable from fund for payment of debts. ] 
— Kenta of a Crown lease, which became 
payable after the death of testator, 


w’ero paid by his oxtrix., & a grant in 
foe simple of the laud obtuiuod by her : 
— Held : such payments were not 
“ debts ” until they actually fell due, 
& therefore wore not payable out of 
the fund provided by testator for the 
payment of his debts. — O'N eii. v. 


Hart, [1905] V. L. K. 107.— AUS. 

f. LiabUiiy of executor de son tori .] — 
Upon the death of A., a yearly tenant 
of land, B., Ms widow, remained in 
possession, & employed the produce 
to maintain the stock. She paid rent 
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6687. 0 — Rendall v. Andrbae, 

No. 0676, arde, 

6688. •] — The lessee of certain 

promises died intestate on May 24. On June 7 
deft«. was appointed administrator ad coUigenda 
bona with power to sell the lease, & on that date 
he entered into possession of the premises. On 
June 24 a quarter’s rent became due, but was not 
paid. On Aug. 23 pltf., the lessor, commenced 
an action against deft, for recovery of possession 
of the premises on non-payment of rent, & for 
rent & mesne profits. Judgment for possession 
was obtained under R. S. 0., 1883, Ord. 14, & on 
Oct. 18 deft, went out of possession. The rent 
of the premises under the lease was £450 a year. 
\\qiile deft, was in possession he used reasonable 
diligence to find a purchaser of the lease or a tenant, 
but without success, & the only sum received by 
him in respect of the premises was £26 5«., being 
rent from a sub-tenant of a part of the premises ; — 
Held : deft., having entered into possession, was 
personally liable to pltf. for rent from June 7 to 
Aug. 23 at the rate of £450 a year, that being the 
yearly value of the premises, & for mesne profits 
at same rate from the latter date to Oct. 18. — 
Whitehead v. Patter, flOOS] 1 K. B. 151 ; 77 
L. J. K. B. 60 ; 97 L. T. 909 ; 24 T. L. R. 41 ; .52 
Sol. Jo. 45. 

0039 , Full letting value.] — Re Bowes, 

Strathmore (Earl) v. Vane, Norcliffe’s Claim, 
No. 6684, ante, 

6690. Liability de bonis testatoris — Claim waived 
against executor personally.] — Royston v. Cor- 
drye (l()77), Aleyn, 42 ; 82 E. R. 900. 

AnmUiiions : — Retd. Lyddall v. Dunlapp (1742), 1 WUb. 

4 ; Hope v. Hague (1802), 3 East. 2. 

6691. Plea of no assets — Premises of less 

value than rent.] — In debt for rent exor. may 
plead no assets & that the premises are of less value 
than the rent. — Billtnghurst v. Speerman (1095), 
1 Salk. 297 ; Holt, K. B. 300 ; 91 E. R. 203. 

6692. Liability to distress — Landlord & Tenant 
Act, 1709 (c. 18).] — Where the lessee of lands dies 
before the expiration of the term, &> his adminis- 
trator continues in possession during the re- 
mainder & after the expiration of it ; a distress 
may be taken for rent due for the whole term, 
the possession of the administrator being the 
possession of the tenant within above Act. — 
Braithwaite V. Cooksey (1790), 1 Hy. Bl. 465 ; 
126 E. R. 269. 

Annotation: — ^Elzpld. & Distd. Turner v. Bamos (1802), 2 

B. & a. 435. 

Defence to action for rent — Plene administravit.] 

—Nee Nos. 7618—7622, post. 


iii. Other Covenants, 


6693. Covenant to repair — Personal liability — 
De bonis propriisJ — Tilny v. Norris (1700), 1 
Salk. 309 ; 1 Ld. Raym. 653 ; 91 E. R. 272. 


AnnoUUiona : — Oonsd. Reid v. Tonterdon (1833), 4 Tyr. Ill • 
Tremeore v. Morison (1834), 1 Bing. N. C. 89. BeidI 
Sleap V. Newman (1862), 12 0. B. N. S. 116. 


6694. Where surrender of lease 

offered.] — R eid v, Tenterden (Lord), No. 6666, 
ante. 

6695. Not limited — Although premises 

yielding no profit.] — Trbmeere v. Morison, No. 
6682, ante. 

6696. .] — Sleap v. New- 

man, No. 6686, ante. 

6697. .] — Rendall v. Andueae. 

No. 6075, ante. 


C. Representative of Assignee of Lease. 

6698. Liability for breach of covenant — Repair — 
Covenant running with land.] — The administrator 
of the assignee of a lease is liable for a breach of 
the covenant to repair, although the assigns of 
the lessee are not mentioned in the covenant, for 
it runs with the land. — Keeling v. Morrice 
(1700), 12 Mod. Rep. 371 ; 88 E. R. 1386. 

6699. Assignee of estate insolvent.] — 

In covenant for non-payment of rent & for non- 
repair, against an exor., it appeared that testator 
had been appointed assignee under 1 Geo. 4, 
c. 119, s. 7, of an insolvent’s estate, which con- 
sisted of the premises held undt*r the lease, & other 
property. Testator consented in writing to act 
as assignee, & an assignment to him from the 
provisional assignee was prepared, A: executed 
by tlie latter, but testator did not execute the deed, 
although he let the premises & received rent ; — 
Held : the exor. of deceased assignee was liable, 
as it did not appear tliat the Insolvent Ct.^ad 
appointed any other assignee of the insolvent’s 
estate. — Abercrombie v. Hickman (1838), 8 Ad. 
& El. 683 ; 3 Nev. & P. K. B. 676 ; 1 Will. Woll. 
& U. 534 ; 7 L. J. Q. B. 269 ; 112 E. R. 997. 

6700. .] — Wollaston v. Hakewill, 

No. 6661, ante. 

6701. Rent.] — Abercrombie v. Hick- 

man, No. 6609, ante. 

6702. .] — Wollaston v. H.\kewill, 

No. 6661, ante. 

6703. Until lease surrendered or reassigned 

— Where rent greater than yearly value of land — 
Duty of representatives to surrender or reassign.] — 

Exors., whose testator was the assignee of a lease- 
hold estate, of which the rent was greater than its 
yearly value, "were ordered by the ct. to take such 
steps as might be necessary to relieve testator’s 
estate from liability in respect of the rent & cove- 
nants of the lease. The exors. endeavoured to 
prevail upon the lessor to accept a surrender, but 
he refused to do so ; & they teok no other steps 
towards complying with the order : — Held : the 
exors. ought to have assi^ed the lease to some 
other person ; & not having done so, ihey were 
bound themselves to exonerate testator’s estate 
from the liabilities to which it had been subject 
in respect of the lease since the time at which 
they might have made such an assignment. — 


due prior to the death of A. : — Held : 
U. was extrix. de son tort, 8c was liable 
for the rent duo after the death of A. — 
Armstronq V. M'Ineuhkny (1867). 
7 I. C. L. li. 296 ; 10 Ir. Jur. 76.— IR. 

g. .1 — An exor. de son tort 

In possession of lands, held by the 
deoeaaed owner lor an unoxplred term 
of years, is suable by the landlord for 

J. — ^VOL. XXIV. 


rout.— F ielding v. Cronin (1885), 16 
L. R. It. 379.— ir. 

PART VI. SECT. 2, SUB-SECT. 12.— 
B. (b) iii. 

h. Covenant to build a %oaU — In 
agrepn^ for lease — Adminia^ator not 
liabh.] — An agreement lor a lease 
contained a covenant that the lessee 


should build a wall round the land. 
The lease was executed by the lessor, 
but not by the lessee, 8c did not oontalu 
the covenant : — Held : after the death 
of the lessee, a suit could not be main- 
tained against his administrator, having 
assets for the speoiflo performance of 
the original asreement. — Blosse r. 
Prenderoast (1862), 13 1. Ch. R. 
373.— IR. 
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Exsotttobs AI7D Administbatobs. 


Sect, 2 . — On contracts of deceased: Siib-sect, 12, C., 

D. E.; svb-aects, 13 14, A., B. (a) <& (&) 

t., a ,, Hi . <fc iv.] 

Rowley v. Adams (1839), 4 Mj. & Cr. 634 ; 9 
L. J. Ch. 34 ; 3 Jur. 1069 ; 41 B. R. 206, L. 0. 

Annotations: — Bald. Lamlwurde v. Older (1853), 23 L. J. 
18. Mentd. Rc Mexican 8c South American Co., 
Lund’s Case (1869), 6 Jur. N. S. 400 ; Re Consols Insce. 
Assocn., Benham’s Case (1866), 11 Jur. N. S. 381. 

D. Settled Leaseholds. 

See Sub-sect. 10, F., ante. 

E. Specific Performance of Agreement for 

Lease. 

6704. Court will decree — Agreement by deceased 
lessee.] — A. leased premises to B. for ten years ; 
& B. covenanted not to assign the premises without 

A. ’s consent. A. agreed to grant to C. a lease 
for ten years, from the end of B.’s term, subject 
to same covenants as were contained in 13. ’s 
lease. 0. died before the lease was executed to 
him. A. filed a bill against C.’s exors., who 
admitted assets, for a specific performance of the 
agreement, & offered so to qualify the covenants 
of the lease, as that the exors. should be no further 
liable thereon, than they would have been on the 
covenants which ought to have been entered upon 
by testator, in case a proper lease had been made 
to him. Specific performance of tlie agreement 
decreed, with a reference to the master to settle 
the lease. — Phillips v. Everard (1831), 6 Sim. 
102 ; 58 E. R. 270. 

Annotation : — Folld. Stephens v. Hutham (1865), 1 K. &; J. 
671. 

6705. For renewal of lease.] — 

Stephens v. Hotiiam, No. 0043, ante. 

6706. A^eement by deceased lessor.] — 

B. offered in writing to grant a lease of a coal 
mine upon certain terms. C. verbally accepted 
the offer. A draft lease was sent to him. A: re- 
turned with the approval of C.’s solr. C. laid out 
money in driving shafts towards the coal mine 
through the adjoining property. Before any 
lease was executed, & something more than a 
month after the return of the draft lease B. died : 
— Held : the parol acceptance of the written 
offer of the lessor, cou^ed with tlie subsequent 
acts in the lifetime of B., entitled C. to specific 
performance of the agreement from the represen- 
tatives of B. — ^BENECKE V. ClIADWICKE (185(5), 
4 W. R. 087. 


Sub-sect. 13.— -Partnership. 

Contracts of deceased — In respect of partnership.] 

— See Partnership. 

Novation — On alteration of partnership.] > 

Partnership. 

.] — See, generally. Contract, Vol. XII., 

pp. 696-606, Nos. 4956-5027. 


Sub-sect. 14. — Personal Contracts. 

A, What are Personal CorUracis. 

6707. Contract not to exercbe a particular 
trade.] — On a covenant that in consideration of a 


weekly payment to A. & his exors. for a term 
certain, A. shall not exercise a particular trade, 
the exors. of A. are not bound to abstain from 
exercising it. — Cooke v. Colorapt (1773), 2 Wm. 
Bl. 866 ; 3 WUs. 380 ; 90 E. R. 605. 

6708. Contract as to purchase of goods — Re- 
sumption of possession — If price not duly paid.] — 

An agreement between vendor & vendee of a 
chattel, that the former may resume the posses- 
sion if the price be not duly paid, is a personal 
contract, not binding on alienee, or personal 
representative of vendee. — ^Howes v. Ball (1827), 
7 B. & C. 481 ; 1 Man. & By. K. B. 288 ; 6 
L. J. O. S. K. B. 106 ; 108 E. R. 802. 

Annotations: — ^Mentd. Stainbank v. Shepard (1853), 13 
O. B. 418 ; Gonfirreve v. Evette (1864), 10 Exoh. 298 ; 
Oastriqne v. Imrie (1861), 7 Jur. N. 8. 1076 ; Walker v. 
eSyde (1861), 10 C. B. N. S. 381 ; Donald v. Suokllna 
(1866), L. R. 1 Q. B. 686 ; Sewell v. Burdick (1884), 10 
App. <^. 74. 

Contract to underwrite shares.1 — See Com- 

panies, Vol. IX., p. 184, Nos. 1165-1106. 

See, further, Sub-scct. 14, B. (6), post; Contract, 
Vol. XII., pp. 588-592, Nos. 4900-4929. 


B. Effect of Death. 

(a) In General. 

6706. Termination of contract — No liability on 
representatives.] — Siboni v. Kirkman, No. 6449, 
ante, 

6710. .] — All contracts for personal 

services which can be performed only during the 
lifetime of the party contracting are subject to 
the implied condition that he ^all be alive to 
perform them ; & should he die, his exor. is not 
liable to an action for the breach of contract 
occasioned by his death (Pollock, C.B.). — Hall 
V. Wright (1859), E. B. & E. 765 ; 29 L, J. Q. B. 
43 ; 1 L. T. 230 ; 6 .Tur. N. S. 193 ; 8 W. R. 160 ; 
120 E. R. 095, Ex. Ch. ; revsg. (1858), E. B. & E. 
746. 

Annotations : — ^Mentd. Brown v. Royal Insoo. (1869), 1 
E. 8c £. 863 : Beachey v. Brown (1860), E. B. & E. 796 ; 
Baker v. Cartwright (1861), 30 L. J. C. P. 364 ; Parkins 
V. Scott (1862), 1 H. A C. 163 ; Taylor v. Caldwell (1863), 
3 B. & S. 826 ; Cavell v. Prince (1866), 4 H. & C. 368 ; 
Boast V. Firth (1868), L. R. 4 C. P. 1 ; Frost v. Knight 
(1870), L. 11. 6 Exch. 322 ; Robinson v. Davison (1871), 
L. K. 6 Exch. 269 ; Tomer v. Goldsmith (1891), 60 L. J. 
Q. B. 247 ; Hick v. Raymond & Rold, [1893] A. C. 22 ; 
Nickoll V. Ashton, Edridge (1900), 6 Com. Cas. 252 ; 
XroU V. Henry, 119031 2 K. B. 740 ; Jefforson v. Paskell, 
(1916} 1 K. B. 57 : Gamble v. Sales (1920), 36 T. L. R. 
427. 

6711. Death of either party.] — In contracts 

for personal services, it is an implied! condition that 
the death of either party shall dissolve the contract . 
A. was hired by P. to serve as farm bailiff, at weekly 
wages, with other advantages, & a residence in a 
farm house ; the service to be determinable by 
a six months’ notice or payment of six months’ 
wages. P. died: — Held: P.’s personal represen- 
tative was not bound to continue A. in her service, 
or pay him six months’ wages. — Pabrow v. 
Wilson (1869), L. R. 4C. P. 744; 38 L. J. C. P. 
320 ; 20 L. T. 810 ; 18 W. R. 43. 

See, further t Contract, Vol. XII., pp. 692- 
594, Nos. 4924, 4926, 4927, 4934-4948. 


PART VI. SECT. 2, SUB-SECT. 14.— A. 

k. Services rendered.^ — Pltf, sued 
to recover against the estate of deceased 


for services rendered at the request of 
deceased In mlng to O. for the purpose 
ox seouring the transfer of a relative of 
deceased from the Air Force, overseas. 


to the home defence forces : — Held : 
pltf. was entitled to recover for the 
servloes rendered. — Re Macdonald’s 
EstaTS (1924), 66 N. S. B. 451.— CAN. 



645 


Pabt VL~-Liability or Representative. 


(6) Particular Contracts, 

i. Agency , 

Death of principal.] — See Agency, Vol. I., 
pp. 641, 690, 691, Nos. 1948, 2991-3003. 

Death of agent.] — See Agency, Vol. I., pp. 623, 
691, Nos. 1830, 8004, 3005. 

ii. Breach of Promise of JMarriage, 

6712. Liability to action— Only on proof of 
special damage — What amounts to special damage.] 

An action for brcachi of promise of marriage 
where no special damage is alleged does not sur- 
vive against the per^nal representatives of the 
promisor. The special damage which would 
cause the right of action to survive must bo 
damage to the property & not to the person of the 
promisee,^ & must be within the contemplation of 
both parties at the date of the promise, & the action 
can bo brought against the exors. for such special 
damage only, & not for general damages. — Finlay 
V, Chirney (1888), 20 Q. B. D. 494; 57 L. J. Q.B. 
247 ; 68 L. T. 004 ; 52 J. P. 324 ; 36 W. R. 634 ; 
4 T. L. K. 322, (\ A. 

Consd. Davies v. Hood (1903), 88 L. T. 19; 

Thomas, [1916] 1 K. B. 516. Reid. United 
ColHories V. Simpson. [1909] A. C. 383. Mentd. Admiralty 
Comra. v. S.S. Amerlka. [1917] A. 0. 38. 


T •] — (1) Pltf. brought an 

action for breacli of promise of marriage against 
the por. of the pi-omisor in which she claimed as 
special damage loss suffered by her through 
having given up a protitable business at the re- 
quest of deceased & in consideration of his pro- 
mise to many her. The jury having found a 
verdict for pltf. i—HeJd : pltf. was not entitled 
to maintain tlic action. 

(2) Assuming . . . that an action for breach of 
promise of marriage will lie against the exor. of 
a deceased promisor to recover special damage 
occurring to the estate of pltf. by reason of the 
breach of promise, no such damage was alleged 
OT proved in this case, & therefore the action fails, 
& the principal appeal must be dismissed (Piiilli- 
MQRE, L.J.).~Quirk:i;. Thomas, [1916] 1 K.B. 516 ; 
85 L. J. K. B. 519 ; 114 L. T. 308 ; 32 T. L. R. 
197 ; 60 Sol. Jo. 174, C. A. 

Mentd. Yorke Yorkshire Insoo., 
[1918] 1 K. B. 662 ; The Adams (1919), 88 L. J. P. 129 : 
Jackson r. Anglo-American Oil Co., [1923] 2 K. B. 601. 


I instruct an apprentice, or cause him to be 
I instructed in the trade of a saddler, & to find him 
meat, drink & lodging, during the term ; pltf. 
showed testator’s death, & that such a day he was 
turned out of doors by deft. & sic conventionem 
fregit in hoc, viz. not instructing him, & not finding 
meat & drink : to which deft, demurred, because 
that was a personal covenant, & discharged by 
death, & could not be assigned, as being no custom. 
But all the ct. inclined, had it been only to instruct, 
it had been discharged ; & being complex to in- 
struct & find meat was not ; & if it were, yet the 
breach was sufficiently assigned, if either part 
were true, as here, in turning him out. Judgment 
for pltf. — Wadsworth v, Guy (1664), 1 Keb. 
820 ; 1 Sid. 216 ; 83 E. R. 1263. 

AnnotcUiona : — ^Befd. R. v. Prat (1692), 12 Mod. Hep. 27 ; 
R. V. Pock (1098), 1 Salk. 65 ; Baxter v. Barfield (1747), 
2 Stra. 1266. 

6715. .] — Exors. bound by cove- 

nant of apprenticeship. — ^Walker v. Hull (1666), 
1 Lev. 177 ; 83 E. R. 357. 

Annotations : — Befd. R. v. Pock (1698), 1 Salk. 65 ; Baxter 
V. Barfield (1747), 2 Stra. 1266. 

6716. For maintenance.] — Wads- 

worth V, Guy, No. 6714, ante, 

6717. .] — The master of an 

apprentice in husbandry dies, the justices at the 
sessions order liis exors. to keep him, quaedied ; 
&> said, perhaps covenant might lie against the 
exors. — R. v. Prat (1692), 12 Mod. Rep. 27 ; 88 
E. R. 1142. 

671 g. For return of premium.] — 

The master received £250 with an apprentice, & 
died within two years ; decreed, that the exors. 
shall pay back the money as a debt upon simple 
contract after debts on specialties are paid. — 
SoAM V. Bowden (1678), Cas. temp. Finch, 396 ; 
23 E. R. 210. 

Annotations: — Befd. Wobb v. Eiigland (1860), 29 Beav. 
44 ; Whincup v. Hvighes (1871), L. R. 6 C. P. 78 ; Fema 
V. Carr (1885), 54 L. J. Ch. 478. Mentd. Cburcblll v. 
Bertrand (1842), 3 Q. B. 568. 

6719. ] — ^The sessions cannot 

order an administrator to refund any part of the 
fee which the intestate had received with his 
apprentice. — R. v. Standish (1707), 11 Mod. 
Rep. 110 ; 88 E. R. 931. 


iii. Building Contracts, 

See Building Contracts, Vol. VII., p. 420» 
Nos. 346-349; Contract, Vol. XII., p. 594, No. 
4944. 

iv. Afaster and Servant. 

See.f generally . Master & Servant. 

6714. Apprentices — Liability of master’s repre- 
sentatives ^To teach trade.] — In covenant to 


.] — See, further. Contract, Vol. XII., 

pp. 693, 594, Nos. 4937-4941 ; Infants ; Master 
& Servant. 

Articled clerks.] — See Contract, Vol. XII., 
p. 694, Nos. 4942, 4943 ; Solicitors. 

i 6720. Farm bailiff — Death of employer — Gon- 

A ivt iiaii nf nntlce.l 


PART VI. SECT. 2, SUB-SECT. 14.- 
B. (b)il. 

rule.] — An action wl 
not lie agaiiwt exor. for a breach I 
testator In hia lifetime of a promise 1 
pltf.— O’Bnrav I). JoPLW (1882 
4 N. 8. W. L. R. 14.— AUS. 

^ of/ion — SpeeU 
dama^.]— QaifiBN tj. Forbes (1905), 3 

PART VI. SECT. 2, SUB-SECT. 14.- 
B. (b) Iv. 

vnder vHll- 

^^oxiity ot master* s representatives- 

decease 
yw of his life & wa 
^ members of hJ 

family, on Apr. 24, 1894, decease 


paid pltf. $1,000, taking a receipt in 
full to that, date for her services, & 
for any demands she might have 
against him. Six days later deceased 
executed his will & bequeathed pltf. 
a legacy of $2,000 on Nov. 7 following 
he executed a codicil & bequeathed 
pltf. a further sum of $2,000. Pltf. 
sued the exors, for services rendered 
between the date ot the receipt ft the 
date of death : — Held : the ulence of 
pltf. coupled with the oiroumstances 

8 roved, afforded sufficient ground for 
ndlng that the services subsequent 
to the date of payment 8c receipt were 
not to be paid In wages. — SnsRRT v. 
Waddell a 894), 27 N. 8. R. <15 R. & 
0.) 312.— CAN. 

-.1 — Claimant 


came from abroad Tat the request of 
testatrix, Sc remained with her for a 
oonsiderablo period of time, perform 
ing aorvioes of an onerous character. 
There was no relationship between 
the parties : — Held: claimant was 
entitled to recover on a <iuanium 
meruit, Sc the mere fact that claimant 
expected the property of testatrix to 
be left to her. Sc was given a share of 
r^due, in the absence of any under- 
standing or agreement that she was to 
be remunerated in that way, was no 
bar to her recovery. — ^J2e Akbuby’s 
Estate (1907), 41 N. 8. R. 527 ; 3 
E. L. R. 234.— CAN. 

p. .1— Re Ruther- 

ford (191 5), 90. W.N. 32; 34 O. L.R. 
895.— CAN. 


I 2 
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Executors and Administrators. 


Sect. 2.— -On coniracta of deceased: Sub-sects, 36 
16. Sect, 3; Siib-aect. 1.] 

Sub-sect. 15. — Statutory Obligations. 

6721. When representatives liable — Poor rate.] — 

Administrator not liable to pay poor’s rate, for 
the intestate, at least not distrainable without 
summons. — Stevens v. Evans (1761), 2 Burr. 
1162 ; 1 Wm. BI. 284 ; 97 E. 11. 761. 

Annotations: — ^Mentd. Underhill v. Ellloomhe (1825), 
M‘Cle.& Yo. 450 ; Jones v. Bubb (1808), 1 Hop. & Colt. 
128 ; Danby V. Wateon (1877), 46 L. J. M. C. 179 ; Phllll»'“ 
r. Britannia Hj’gienlc Laundry Co., [1923] 1 K. B. 5.39. 

See, generally, Poor Law ; Kates & Bating. 

6722. Employer— Under Employers’ Lia- 

bility Act, 1880 (c. 42). 1 — An action under above 
Act cannot be maintained against the exors. of 
an employer. — Gillett v. Fairbank (1887), 3 
T. L. R. 618. 

See, generally, Master & Servant. 

6723. Bastardy order — Death of father — 

Cessation of payments.] — The liability of the puta- 
tive father under a bastardy order is purely per- 
sonal ; & if the fatlier dies the mother has no 
right to claim against his estate either arrears or 
future payments. — Re Harrington, Wilder v. 
Turner, [1908] 2 Ch. 087 ; 78 L. J. Ch. 27 ; 99 
L. T. 723 ; 72 .T. 1*. .501 ; 25 T. L. K. 3 ; 52 Sol. 
Jo. 855 ; 21 Cox, C. C. 709. 

Annotation: — Refd. He Stillwell, Brodrick r. Stillwell, 
[1910] 1 Ch. 365. 


Sub-sect. 10.— Other Oases. 

6724. Contract arising out of tort.] — \Vhere the 
contract oritur ex delicto .... action lies not 
against exor. (Tavisdkn, J.). — Hole v. Bradford 
(1002), 1 Keb. 344, 350 ; T. Raym. 57 ; 83 E. R. 
984, 991 ; sub mm. Holl v. Bradford, 1 Sid. 
88 . 

Annotaiions: — ^Reld. Hambly v. Trott (1776), 1 Cowp. 
371 ; Phillips v. Homfray (1883), 24 Ch. D. 439. 

6725. Church rates — Due from deceased par- 
ishioner.] — The exor. of a deceased parishioner 
cannot be cited in an ecclesiastical ct., in respect 
of a church rabj due from his testator. — W it.liams 
V. George & Nunn (1843), 3 Curt. 313 ; 2 Notes 
of Cases, 85 ; 7 Jur. 241 ; 103 E. R, 751. 


Sect. 3.— FOR TORTS OF DECEASED. 

Sub-sect. 1. — Actio person at.is moritur 
CUM persona. 

See, generally, Tort ; Civil Procedure Act, 1833 
(c. 42) ; Administration of Estates Act, 1925. 
(c. 23), 8. 26 (5). * 


6726. General rule — Representatives not liable.] 

— ^The promise of an heir in consideration of for- 
bearance of a suit in Chancery to which he is not 
liable will not support an assumpsit. 

Here it is for a personal tort for which neither 
exor. or heir is to answer {per Cur.). — Toolby 
V. Windham (1690), Cro. Eliz. 206 ; 78 E. R. 
463 ; sub nom. Toley v. Windham, 2 Loon. 105. 

Annotations: — ^Befd. PhlUlps v. Homfray (1883), 24 Ch. D. 
439. Mentd. Wade v. Simeon (1846), 2 C. B. 548. 

6727. ,] — Pltf. brought his action for 

damages & an injunction against the firm of T. 
&> Co. for torts committed by the firm. The firm 
consisted of T. alone, who died more than six 
months after the commencement of action, & the 
action was continued against his exoi*s. : — Held : 
T. having died more than six months after the 
commission of the acts complained of, no action 
either for damages or injunction could be main- 
tained against his exors. ; although the action 
had been commenced in the lifetime of t<Jstator &> 
although the exors. continued the business in the 
name of the firm. 

The rule at common law was this, that you could 
not sue exors. for a wrong committed by their 
testator for which you could only recover un- 
liquidated damages (Jessel, M.ll.). — Kirk v. 
Todd (1882), 21 Ch. D. 484 ; 52 L. J. Ch. 224 ; 
47 L. T. 670 ; 31 W. R. 69, C. A. 

Annotations: — FoUd. Pblllips tJ. Homfray (1883), 24 Ch. 
p. 439 ; Young v. Wallingford (1883), 52 L. J. Ch. 590. 
Consd. He Duncan, Terry a. Hweeting, [1899] 1 Ch. 387. 
Reid. Jones t'. Slmes (1890), 59 L. J. Ch. 351. 

6728. .] — Phillips v. Homfray, 

Homfray v. Phillips, No. 6602, ante. 

6729. Either at law or in equity.] — 

The proceeding in such a case fan action for mis- 
representation in a prospectus] is like an action 
at law for deceit, the same principle being applic- 
able in such a matter both at law & in equity, 
& is therefore of a personal character, & the estate 
of a deceased director not being alleged & proved 
to have received benefit from the deceit, his exors. 
cannot be made liable to compensate the person 
who asserts that he has been injured by it. 

No case has been produced, & 1 assume that 
none can be found, in which upon a claim against 
testator ex delicto, exors. have been held liable in 
equity to answer for it in damages. It appears 
to me that it would be contrary to principle to 
hold that an action which in act of law would bo 
held to die with testator, should be maintainable 
against exors. in a ct. of equity of concur- 
rent jurisdiction (Lord Chelm.sford). — Peek v. 
Gurney (1873), L. H. 6 H. L. 377 ; 43 L. J. Ch. 
19 ; 22 W. R. 29, II. L. 

Annotations: — ^Distd. TwycroBS v. Grant (1878), 4 C. P. D. 
40. FoUd. Young V. Walliugford (1883), 52 L. J. Ch. 
590. Consd. PbmipB v. Homfray (1883), 24 Ch. D. 439 : 
Gelpel V. Peach, [1917] 2 Ch. 108. ^fd. Hatchard 


PART VI. SECT. 2, SUB-SECT. 15. 

H.When representative liable — II 
legitimate child of deceased — Mainte 
nance during deceased’s lifetime.}— Ai 
action will lie against the representa 
tives of a deceased father for th< 
maintenance of his lllogltlmato chih 
during his llfetinie. — M onohan v. Oki 
(1877), 1 A. H. 268.— CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 

r. Application of maxim — To 
hreaen of partnership duty.] — The 
suppression of material facts In a 
treaty for fwmatlon of a partnership 
Is a breach of partnership duty & gives 


rise to an action of deceit. & If the 
offending partner Is dead the maxim 
Actio personalis moritur cum personA 
applies.— Waddell u. Ross (1892), 13 
N. 8. W. Eq. 1.3.— AUS, 


I'o seduction — Effect 


«^y*«J~Whcre deft, died, after ai 
action of seduction was commenced 
the action was continued against hli 
administrator : — Held : It. B. O. 1887 
c. 110, B. 10, altered the common lau 
to the extent necessary to entitle pltf 
to maintain the action against th< 
represontatiye of the person who com' 
nutted the wrong. — •L incb n. Fair 
crxira (1891), n a L. T. Occ. N. 49 ; 
14 P. R. 253. — CAN. 


malicious prosecution.} 
— I*ltf. sued II. for wTongful arrest 4c 
malicious prosecution. It. died, 4c 
pltf. substituted tbe deft, as his heir 
4c representative. On appeal : — Held : 
the suit abated on the death of li., 
Ids estate having derived no benefit, 
but, on the other hand, sulTered loss, 
in consequouoe of his wrongdoing. — 

HARIDAR KAMDAR V. llAMDAR MATHU- 
RADAS (1889), 1. L. H. 13 Bom. 677.— 

IND. 


a. .] — A. brought a suit 

for malicious prosecution, 4c died 
while the suit was pending. The legal 
representatives of A. obtained leave 
from the ct. to place their names upon 
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Part VL— Liability of Eepresentative. 


Mogo (1887). 18 Q. B. D. 771 ; Quirk v. Thomaa. [19161 
L?* Hi ,Mentd. Pendor v. Fox (1872). 20 W. K. 
960; Eaglesfleld v. Londonderry (1876), 4 Ch. D. 698; 
Phosphate Sewage Co. v. Hartmont (1876), 34 L. T. 164 ; 
SohrMder V;^endl (1877), 37 L. T. 462 ; CJarglU v. Bower 
(1878), 10 Ch. D. 502 ; Davies v. London Sc Provincial 
M^lne InsM. (1878)^8 L. T. 478 ; Weir v. Boll (1878), 
3 Ex. D. 238: Arkwright v. Nowbold (1881), 17 Ch. D. 
SOI ; K. V. Most (1881), 50 L. J. M. C. 113 ; Smith v. 

; Edglngton V. Fitzmaurice 
(1886), 29 Ch. D. 469 ; Re Southport Sc West Lancashire 
Banking Co., Fisher Sc Sherrington’s Case (1886), 63 
L. T. 832 : Newbigstog v. Adam (1886), 34 Ch. D. 682 ; 

H 337 ; Qlasicr v. Ilolls 

(1880), 42 Ch. D. 436 ; Lange v. Barton (1891), 7 T. L. 11. 
451 : Solaman v. Warner a891), 65 L. T. 132 ; Aaron’s 
Iteefs V. Twiss, [18061 A. C. 273 ; Andrews v. Mocklord, 
[18961 1 Q. B. 372 ; Seaton v. Heath, Seaton v. Bumana 
C899), 68 L. J. Q. B. 681 ; Cackett v. Keswick, [1902] 
2 Ch. 456 : Cavalier v. Pope, [1905] 2 K.B. 757 ; Chapman 
V. Groat Central Freehold Mines (1005), 22 T. L. It. 00 ; 
Tackoy v. McBoln, [1912] A. C. 186 ; Nocton tj. Ash- 
burton, [1914] A. C. 932. 


6730. .] — The liability of directors, 

promoters & others, under Cos. Act, 1908 (c. 09), 
s. 84 (1), to pay compensation to subscribers for 
shares or debentures for loss or damage sustained 
by untrue statements in prospectuses or reports 
is a liability in tort, &> an action in respect of such 
liability does not lie against the exor. of the tort- 
feasor unless by tlie latter’s tortious act property 
or the proceeds or value of property belonging 
to the person injured have been added to the 
tortfeasor’s estate. 

If the action had been one for deceit it is clear 
that apart from the estate of deft, being bene (i ted 
by the wrong for which he was sought to be made 
liable, an action would not lie against his exor. 
(Sakgant, j.).— Geipel V. Teach, [19171 2 Ch. 
108 ; 80 L. J. Ch. 715 ; 117 1.. T. 81 ; 01 Sol. 
Jo. 400. 


6731. Devastavit — Liability of representative of 
representative — Committing the devastavit.]— The 

exor. of an exor. shall not be charged with a 
devastavit made by the exor. of the first testator, 
no, not in the case of the King, because it is a 
personal wrong only (per CuR.). — T ucke’s (Sir 
Brian) Case (1590), 3 Loon. 211 ; 74 E. R. 059. 


Anwtationsj^Cojud. Phillips v. Homfray (1883), 24 Ch. 
D. 439. Reid. Bally v. Birtles (1662), T. Ilaym. 71. 


6732. .] — The exor. or adminis- 

trator of a rightful exor. or administrator shall, 
by 30 Car. 2, c. 7, be charged upon a devastavit 
of testator or intestate. — Holcomb v. Petit (1080), 
3 Mod. Rep. 113 ; 87 E. R. 72. 

■ .] — ScCf also. Sect. 1, sub-sect. 5, B., j}ost. 

6733. Mesne profits — In special circumstances.] 

—Account of mesne profits, since the title accrued, 
decreed against exors,, upon the special ground 
that pltf. was prevented from recovering in eject- 
ment by a rule of the ct. of law ^ by an injunction, 
at the instance of the occupier ; who ultimately 


failed both at law & in equity. — Pulteney v, 
Warren (1801), as reported in 6 Ves. 73, L. 0. 

Annotations: — Apld. Wright v. Chard (I860), 1 De G. F. 

Sc J. 667. Coniid. Pbiffipa v. Homfray (1883), 24 Ch. D. 
439. Befd. Knight v. Bowyer (1867), 23 Beav. 609 ; 
Sawyer v. Goodwin (1867), 36 L. J. Ch. 678. Mentd. 
Cupit V. Jackson (1824), M’Cle. 496 ; Grant v. Grant 
(1830), 3 Sim. 340 ; Brown v. Newall (1837), 2 Mr. & Cr. 
668; East-India Co. v. Campion (1837), 11 Bli. N. S. 
168 ; Howell v. Howell (1837), 2 My. & Cr. 478 ; Attwood 
V. Burton, Attwood v. Bailey, Attwood v. Sxnall (1839), 

8 L. J. Ch. 145; Haig v. Homan (1841), 8 a. & Fin. 
320; Re Franko (1851), 16 L. T. O. S. 629 ; Hicks e. 
SalUtt (1854), 3 De O. M. Sc G. 782 ; Thomas v. Thomas 
(1855), 1 Jut. N. S. 1160. 

6734. Trover & conversion.] — Fawcet v. 
Charter (1623), Cro. Jac. 662 ; W. Jo. 16 ; 79 
E. R. 573 ; stib nom. Carter v. Fossett, Palm. 
329, Ex. Ch. 

Annotation : — Befd. Hambly v. Trott (1776), 1 Cowp. 371. 

6735. .] — Mason & Davy v. Dixon (1627), 

l^t. 167 ; Noy, 87 ; 82 E. R. 328. 

Aiinotations: — ^Beld. Saundcis t>. Plummer (1662), O. Bridg. 

223 ; WHliams v. Carey (1696), 1 Salk. 12 ; Finlay v. 

, Chimey (1888), 57 L. J. Q. B. 247. 

6736. .] — Action for detaining money duo 

for a cow sold by testator, to whom it was delivered 
to redeliver on demand, lies not against an exor. 
— Daily v. Bertley (1062), 1 Kcb. 273 ; T. 
Raym. 71 ; S3 E. 11. 941 ; svb nom. Bayly v. 
Bayly, 1 Keb. 395. 

Annotations: — Consd. Hambly e. Trott (1776), 1 Cowp. 
371. Befd. PhiUlps v. Homfray (1883), 24 CTi. D. 439. 

6737. .] — Hambly v. Trott, Ko. 6447, ante. 

6738. .] — In Sept. 1889, pltf. pledged a 

piano with the husband of deft. The same year 
he converted it to the knowledge of pltf. In 
March, 1897, he died, & idtf. then tendered the 
money to the present deft., his extrix. & widow, 
& demanded the return of the piano : — Held : 
deft, could not be liable, & as she never had posses- 
sion of or any property in the piano, no action 
of conversion would lie against her. — Hinch- 
CLiFFE V. Sharpe (1898), 77 L. T. 714. 

•Sec, (jcncruUy, Trover. 

6739. Trespass.] — An exor. shall not be charged 
with a trespass committed by testator. — Holland 
V. Owen (1627), Toth. 87 ; 21 E. R. 131. 

6740. .1 — The cause of action was the taking 

of the coal. That might bo treated in two ways, 
cither as a trespass, for which damages might bo 
claimed, or as giving rise to a smaller arrangement 
of damages, namely the proceeds of the stile of 
the coal which had come to the hands of defts. 
That latter form of action would survive as against 
the exoi*s. of deceased. The greater included th<\ 
less, & though the action for trespass would nov 
survive against the exors. the claim for the pro- 
ceeds was included in it & would survive. The 


the record In tho place of A. :—Hrld 
the cause of action did not survive t( 
the legal representative as tho peounlari 
Joss which A. sulTored was not at 
Injury to his estate. — K rishna Behar 
?“^,^'-CALcmTACoiiPN. (1904), I. L. U 
L^l^alc. 406; 8 C. W. N. 329, 745.— 

^ **• 2*0 appeals.] — Jostam Ti 

RUVENaADACIIAIUAU V. SWAMI IVKN 
OAR (1910), 1. L. B. 34 Mad. 76.— 
INO. 


0 . 


~ fraudulent misrepresenta- 
1 'VOOTTON, [1900] 

* 1. Iv. 273, — IR. 


^ ; — — .] — B. sued deft, on 

a promissory note given for balance of 
purchase-money for sale of a medical 


practice. Deft, alleged that tho con- 
tract had been induced by fraudulent 
miHrepresontatiuns. B. having died, 
pltf., as exor. of B., obtained leave to 
ooutinuo tho action : — Held : pltf. 
must succeed on tho claim in respect 
of tho promissory note, & doft.’s 
oonnterclalm failed owing to the death 
of B., tho action being one to which tho 
maxim Artio personalis TTwritur cum 
personA applied. — iniBLio Tritnitsk v. 
Gi^^stonk, [1921] N. Z. L. K. 224.— 
N.Z. 

•. In Scotland.]- — The maxim 

Actio jM'rsonalis moritur cum personA 
does not hold alw'ays. If at all, in 
Scotland. Thus where deceased has 
by a fraud occasioned pecimlary loss 
to another person also deceased, tho 


representative of tho wrongdoer must, 
in quantum lucraius, make compensa- 
tion to tho representative of the 
Injured party. — Tulloch r. Davidson 
(I860), 3 Macn. 783 ; 22 Dunl. (Ct. of 
Sosa.) 7.— SCOT. 

f. To damages for adultery.] 

— Pltf. sued his wife on the ground of 
her adultery with G . & clalmeu damages 
for such adultery from G.’s exor. : — 
Held : tho claim fell within the general 
principle artio persmialis moritur cum 
personA . — Willbnburo v. Willknburu 
(1908),_25 S. C. 775 ; 18 C. T. K. 863. 


g. Effect of lapse of time — Wrongful 
distress.y—Jux action for wrongful dis- 
tress does not survive against the 
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Executors and Administrators. 


Sect, 3 . — For torts of deceased: Sub-sects, 1 2, 

A, <fi? B,; sub-sect. 3.] 

claim for letting down the surface would not 
survive (Lord Esher, M.R.)* — ^Wright v. Leigh 
(1888), 4 T. L. R. 673, 0. A. 

SeCf generally f Trespass. 

6741. Letting down surface of ground — ^Through 
excavation of coal.] — ^Wright v. Leigh, No. 6740, 
ante. 

6742. .] — ^A. worked a scam of coal 

during the years 1889, 1890, &> 1891, & died in 
July, 1895. His exors. & trustees then carried 
on the business of the colliery. On Nov. 16, 
they granted a lease of the colliery to B. & 0., 
who, on Nov. 20, 1895, assigned the lease & the 
interests \mder it to M. CoUiei^ Co. In Nov. 
1895, there was a subsidence injuring pltf.’s house : 
— Held : neither the exors. & trustees, nor the 
lessees & M. Colliery Co. were liable for the sub- 
sidence caused by the working of the seam by 
A. — Hall v. Norfolk (Duke), [1900] 2 Ch. 493 ; 
69 L. J. Ch. 671 ; 82 L. T. 836 ; 64 J. P. 710 ; 48 
W, R. 565 ; 16 T. L. R. 443 ; 44 Sol. Jo. 650. 

6743. Permitting escape of attached person.] — 

Mason & Davy v. Dixon (1027), Lat. 167 ; Noy, 
87 ; 82 E. R. 328. 

Annotations : — Befd. Saunders o. Plummer (1662), O. Bridg. 

223 ; Williams v. Carey (1695), 1 Sedk. 12. Menta. 

Finlay v. Chemey (1888), 57 L. J. Q. B. 247. 

6744. Recovery of statutory penalty — Removal 
of simken ship — ^Humber Conservancy Act, 1852.] — 

Above Act enables certain comrs., when any vessel 
is sunk in the Humber, on neglect of the owners, 
to appoint a person to raise or blow up same, 
with powers to recover summarily the expenses 
from such owners. A vessel was sunk in the 
Humber, & on the neglect of the two owners to 
raise her, the comrs. appointed a person to raise 
or blow her up. Whilst the works were in pro- 
gress, one of the part owners died, leaving two 
exors. The attempts to raise having failed, the 
vessel was blown up, & proceedings were taken 
against the surviving part owner & the two exors. 
of deceased part owner, to recover the expenses 
incurred in endeavouring to raise the vessel, & 
in blowing her up: — Held: (1) it was for the 
justices to decide whether or not these expenses 
were properly incurred ; (2) the justices had no 
power to include the exors. in such order. — 
Wilson v. Catob (1863), 1 New Rep. 314 ; 7 
L. T. 676 ; 27 J. P. 133; 11 W. R. 337 ; 1 Mar. 
L. C. 287. 

6745. Repair of highway — Highways & 

liocomotive Amendment Act, 1878 (c. 77], s. 23.] — 
The proceedings which may be taken oy a road 
authority, under above sect., to recover in a sum- 
mary manner the expenses of repairing a highway 
caused by extraordinary traffic thereon, are in the 
nature of an action for a personal tort, so that 
such proceedings cannot be taken against the exor. 
of a person by whose order the extraordinary 
traffic was conducted. — Story v. Sheard, [18921 
2 Q. B. 515 ; 61 L. J. M. C. 178 ; 67 L. T. 423 ; 
66 J. P. 760 ; 41 W. R. 31 ; 36 Sol. Jo. 659, D. 0. 
AnnotatUma Horvoy v. North Eastern Marine 


Engineering Co. (1902), 6 W. C. 0. 80 ; Darlington v. 
Rosooe, [1907] 1 K. B. 219.^ Montd. Hemsworth D. 0. 


Rosooe. [19071 _ 

V. Mloluethwidt (1903), 68 J. P. 16. 


.] — Seet further. Highways. 

6746. Damages awarded against co-respondent.] 

— ^Brydges V. Brydgbs & Wood, No. 6598, ante. 

Waste .] — See Sect. 1, sub-sect. 10, E., ante. 

Tortious act of company directors .] — See Sub- 
sect. 4, post. 


Sub-sect. 2. — ^Liability in respect of Injury 
TO Property by Deceased. 

A. The Liability. 

6747. General rule — Deceased’s estate must 
directly benefit by tort — Uncertain or unliquidated 
damages to plaintiff insufficient — Indirect benefit to 
deceased Insufficient.] — Phillips v. Homfray, 
Homfray V. Phillips, No. 6602, ante, 

6748. .] — The purchaser from 

testator of certain worthless sliares in a limited 
CO. claimed to be entitled to prove in an adminis- 
tration action for damages for misrepresentation 
against testator’s estate, & assessed his damages 
at £250, the price paid by him for the shares : — 
Held: where, as here, there was nothing among 
the assets of deceased that at law or in equity 
belonged to claimant, & the damages which had 
been done to him were unliquidated & uncertain, 
the exors. of the wrongdoer could not be sued 
merely because his estate might have benefited 
by the wrong complained of ; the damages claimed 
were none the loss unliquidated &- uncei*tain from 
the fact that claimant might be able to prove that 
the measure of his damages was the amount of 
the purchase-money paid for the shares, &; for 
these reasons the claim could not be allowed. — 
Re Duncan, Terry v. Sweeting, [1899] 1 Ch. 
387 ; 68 L. J. Ch. 253 ; 80 L. T. 322 ; 47 W. R. 
379 ; 15 T. L. R. 185 ; 43 Sol. Jo. 244. 

Annotations: — ^Befd. Quirk v. Thomas, [1015] 1 E. B. 708. 

Mentd. Re Law, Law v. Law (1904), 74 L. J. Ch. 160. 

6749. .] — Geipel v. Peach, No. 6730, 

ante. 


6750. Profit of property appropriated — Felling 

timber.]— S herrington’s Case (1582), Sav. 40 ; 
123 E. R. 1000. 

Annotaiiona : — ^Beld. Bally v. Birtlos (1662), T. Raym. 71 ; 
Hambly v. Trott (1776), 1 Cowp. 371 ; Mouypeuny v. 
Bristow (1832), 2 lluss. Sc M. 117 ; I’hlllips v. Homfray 
(1883), 24 Ch. D. 439. 


6751. 


Digging ore.] — Lord of a manor 


may bring a bill for an account of ore dug, or 
timber cut, by deft.’s testator ; otherwise of 
ploughing up meadow or ancient pasture, or such 
torts as die with the person. — Winchester (Bp.) 
V. Knight (1717), 1 P. Wms. 406 ; 2 Eq. Gas. 
Abr. 226, pi. 7 ; 24 E. R. 447, L. C. 

Annotations: — ^BeZd. Jesus College v. Bloom (1745), 1 Amb. 
64 : Pulteuoy t>. Warren (1801), 6 Ves. 73 ; Lansdowne 
V, Lansdowne (1815), 1 Madd. 110 ; Powell v. Aiken 
(1858), 4 E. & J. 343 ; Peek v. Oumey (1873), L. R. 6 
H. L. 377 ; Phillips v. Homfray (1883), 24 Ch. D. 430; 
Phillips V. Homfray, [1892] 1 Ch. 466. Mentd. Boamo 
V. Taylor (1808), 10 East, 189 : Salisbury v. Qladstone 
(1861), 9 H. L. C^. 692 ; Poland v. HiU (1866), L. R. 
2 Eq. 765. 


exor. of deft., where deft, died more 
than six months after the act oom- 

S lained of. — B dchnkbv. Davis (1879), 
V. L. R. 444.— AUS. 

h. .]— R. S. N. 8. 1900, c. 

177, B. 2, deals with actions against 


exors. for injuries done by deceased. 
Although the action is broimht in the 
lifetime of deceased, if he mes before 
Judgment there can be no recovery 
against the estate, if six months have 
elaMod between the acts complaint 
of Jb the death. — McDonald v. Dick- 


son (1905), 40 N. S. R. 500.— CAN. 

PART VI. SECT. 8, SUB-SECT. 2,— A. 

k. fltatutory liability — > Does not 
extend to aaminUbrator ad lifem.]— 
R» S. O. 1897, o. 129, s. 11, does not 



Part VI. — Liabiuty of Representative. 
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6762. Receipt of rents.] — ^A. by an un- 

attested will devises lands to B. B. receives the 
rents, & by a will, also unattested, gives the lands 
together with a legacy to the heir-at-law of A. 
The heir mav receive the legacy, & also call for 
an account of the rents received by B. — Gabdiner 
V. Fell (1819), 1 Jac. & W. 22 ; 1 Moo. Ind. App. 
299 ; 2 Wils. Oh. 32 ; 37 E. K. 283. 

AnnoUUions : — Oonid. Phillips v. Homlray (1883), 21 Ch. D. 
439. Mentd. Freeman v. Fairlle (1828), 1 Moo. lud. ' 
App. 305 ; Lyons Corpn. v. East India Co. (1836), 1 Moo. 
Ind. App. 175 ; Qunga Qobind Muudul v. Gollcotor of 
Twenty -four Pergunnahs (1867), 11 Moo. Ind. App. 345 ; 
llooheiouoauld v, Bonatead (1896), 66 L. J. Ch. 74. 

6753. .1 — The ^e of law, that the 

title to land cannot be tried in an action, for money 
had & received, does not apply to cases where 
only the past-gone rents of lands are in question. 
Where a codicil in its dispositive paji> is applicable 
solely & expressly to the property previously 
devised by the wUl, it has not the elTect of re- 
publishing that wiU, so as to carry after purchased 
property, notwithstanding a more general intent 
indicated in its recital. The widow of testator, 
with the acquiescence of his heir, was let into 
possession of certain freehold houses, imder an 
erroneous supposition that they passed by the 
will along with other property, in which a 
life interest was devised to her ; & before the 
error was discovered or her right disputed she 
died. On a bill filed by the heir against her per- 
sonal representative, praying the delivery of title 
deeds & an account: — Held: (1) the suit was 
maintainable for the rents received during her 
continuance in possession ; (2) as the defence 

of Stat. Limitations was not raised upon the plead- 
ings, the account should be taken from the time 
when pltf.’s title first accrued ; (3) pltf. was not 
at liberty to set off the amount of such rents 
against payments made by the widow in her 
character of extrix., those payments being, by 
virtue of a spechil trust, a primary charge upon 
the estate, of which, subject to the widow’s life 
interest, pltf. was devisee. — Monypenny v. 
Bhistow (1832), 2 Russ. & M. 117 ; 1 L. J. Ch. 
88 ; 39 E. R. 339, L. C. 

AnnoUUions: — As io (1) Consd. Phillips v. Homfray (1883), 
24 Ch. D. 439. Bead. Huffhos v. Turner (1835), 3 My. & 
K. 666 : Yamold v. WaHis (1840), 4 Y. & C. Ex. 160 ; 
Doo d. York v. Walker (1844), 12 M. & W. 591 ; Skinner 
V. Ogle (1845), 4 Notes of Oosos, 74 ; Hughes e. Hosking 
(1856), 11 Moo. P. O. C. 1 ; lie Earl’s Trust (1858), 4 K. 
&J. 673. 

5754 , Profits from coal.] — An adminis- 

trator is liable to an action for money had & 
received by the intestate, for coal tortiously taken 
by him from pltf.’s laud, if the intestate has sold 
it & received the money ; 6s this, although no 
direct evidence be ^iven of the actual sum received 
on the sale, if the jury believe the fact of the sale. 
Where part has been raised more than six months 
before the intestate’s death, 6s part within six 
months, pltf. may bring trespass, under Civil 
Procedure Act, 1833 (c. 42), s. 2, for so much 
as was raised within the six months, 6s also money 
had & received for so much as was raised before ; 
the acts being distinct, 6s therefore the two actions 
not incompatible. — Powell v. Rees (1837), 7 
Ad. & El. 420 ; 2 Nev. & P. K. B. 571 ; WUl. 


Well. & Dav. 680 ; 8 L. J. Q. B. 47 ; 112 E. R. 

630 . _ 

AnnoUUions ;->Be!d. PhllllpB v. Hpirtfroy, [18921 1 465. 

Mmtd. Bittleston v. Cooper (1845), 14 M. Sc W. 399. 

5755. .] — ^Wright v. Leigh, No. 6740, 

ante. 


6756. Indirect benefit gained — Ploughing 
meadow or pasture.] — Winchester (Bp.) v. 
Knight, No. 6751, ante, 

6757. Loss of goods — Of guest— By Innkeeper- 
Civil Procedure Act, 1833 (c. 42), s. 2.]— Morgan 
V. Ravey, No. 6537, ante. 

Waste .] — See Sect. 2, sub-sect. 10, E., ante. 


B. Action against Representative under Civil 
Procedure Act, 1833. 

See Civil Procedure Act, 1833 (c. 42), s. 2 ; 
generally i Limitation of Actions. 

6758. Within what time injury to be committed 
— To enable maintenance of action — Six months 
from deceased’s death.] — Powell v. Rees, No. 6754, 
ante. 

5759, .] — Kirk v. Todd, No. 6727, 

ante. 

5750 . Cause of action arising de die In 

diem.] — WooDHOUSB v. Walker, No. 6609, ante. 

5751 . Obstruction of light.] — 

The continuance of an obstruction to ancient 
lights is an “ injury committed ” in respect of 
property within above Act, giving rise to a cause 
of action de die in diem^ 6s therefore an action in 
respect of the continuance of the obstruction in the 
lifetime of the pci*son who caused it may be main- 
tained against his exors. or administrators not- 
withstanding that the obstructing budding was 
completed more than six calendar months before 
his death.— Jenks v. Clifden (Viscount), [1897] 
1 Ch. 694 ; 60 L. J. Ch. 338 ; 76 L. T. 382 ; 45 
W. R. 424 ; 41 Sol. Jo. 350. 

6762. Action by remainderman— Failure to fulfil 
obligation to repair — By tenant lor Ule.] — The 
limitations imposed by sect. 2 of above Act, are 
not applicable to an action by remaindermen 
against the exors. of deceased tenant for life in 
respect of damage to tlie estate durmg life- 
time by reason of his failure to fulfil his obligation 
to repaii’. Such an action is not based on tort, 
but on the equitable principle that where a person 
accepts a benefit under a wiU on condition that he 
shad discliai'ge a certain liability, he takes the 
benefit cum oncrCt & a ct. of equity wdl not apply 
to the equitable remedy the limitation contained 
in sect. 2 of above Act as to the time within ■which 
the action must bo brought. — Jay v. Jay, [19^4] 
1 K. B. 826 ; 93 L. J. K. B. 280 ; 130 L. T. 667. 

SeCf now. Administration of Estates Act, 1925 
(c. 23), s. 26 (5). 


Sub-sect. 3. — ^Misrepresentation and 

Fraud. 

See, generally. Misrepresentation & Fraud. 
6763. Fraudulent giving of bond.]— Upon a 
treaty of marriage between A. & the ilaughter of 


ffive authority to maintain an aotloi 
a^nst one who la an admiiiiatnito: 
ad liJUm merely, but only against ai 
^mlnistrator in the ordinary sense o 
the term. — H uxtsb v. Boro (1901) 
22 C. L. T. 50 ; 3 O. L. R. 188 : ] 
O. W. K. 79 ; 2 O. W. XL 724, 105^.- 
vAN. 


PART VI. SECT. 8. SUB-SECT. 3. 

1. Oeneral rule .] — In the abaenoo 
of tlduciary relationsliip no recovery 
can be had against the representatives 
of a deceased person who is charged with 
fraud, unless profit has acorued to the 
wrongdoer’s estate. — H auilto.v, Pko- 


viDKNT ^ Loan Sociki’Y r. Cornkm. 
(1884), 4 O. R. 623.— CAN. 

m. FraudtUerU approprial ion of futuls 
— By secretary of friendly society .] — 
Where money comes to the secretary 
of a friendly society, not In the course 
of bis offejsJ duty, but In an Irregular 
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Sect, 3. — For torts of deceased: Sub-sccis. 3 <& 4. 

Sect. 4 ; Sub-sects. 1 <fc 2, J,.] 

B. would not consent to the marriage, for that 
A. owed £200 to J. S., to remove which objection, 
the brother of A. proposed to get up A.’s bond &> to 
give lus own in the room of it. But privately A. 
gave a counter-bond to his brother, & the daughter 
of B. was privy to this & encouraged it. A. died, 
his wife took administration. The wife shall 
avoid this counter-bond, though party to the fraud. 
Also A. himself might have been relieved against 
this counter-bond. — II edman v. Hedman (1685), 
1 Vern. 348 ; 23 E. R. 514, L. C. 

Annotation : — ^Refd. Lamlee v. Hanman (1705), 2 Yern. 499. 

6764. Fraudulent appropriation of funds — Part- 
nership.] — In an action to administer the estate 
of a deceased solr., an administration decree, 
directing the usual accounts &; inquiries, was made 
in Apr. 1867. In Dec. 1871, an order was made 
that, in addition to the accounts & inquiries 
directed by the decree, the ordinary accounts & 
inquiries should be taken &: made of & relating to 
the partnership dealings & transactions between 
testator & his former partners who consented to be 
bound. Before this order was made the partners 
had claimed to be creditors on the estate for a 
large amount, & had filed affidavits alleging that 
testator had fraudulently misappropriated monej^'s 
belonging to the partnership. In Eeb. 1879, the 
then surviving partner applied by summons that 
an additional account might be taken of the amount 
in which testator’s estate was indebted to the 
applicant for partnership moneys fraudulently 
retamed or improperly applied by testator, & of 
the interest which ought to be allowed on taking 
the account : — Held : the ct. had jurisdiction to 
add the account asked for, & that in the circum- 
stances it ought to be added ; but added a direction 
that the chief clerk should at the instance &> at the 
risk, as to costs, of the deft, certify any ch’cum- 
stances sho^ving that the surviving jjaitnc*!* partici- 
pated in the moneys fraudulently withdrawn or 
retained by testator. Qu. : whether, under the 
order for the ordinaiy accounts & inquiries 
relating to the partnership dealings & transactions, 
the question of fraudulent withdrawal of moneys 
& the claim for interest thereon might not have 
been raised. — Barber v. Mackrell (1879), 12 
Ch. D. 534 ; 41 L. T. 201 ; 27 W. R. 894, C. A. 

^Refd. Tie Symons, Luke r. Tonkin (1882), 21 

J-'* 7v7« 

6765. Misrepresentation— By solicitor— Advance- 
ment on mortgage.] — Pltf. advanced money on a 
mtge. of ceitain property, on the faith of certain 
repre^ntations made to him by the solr., who 
negotiated the mtge. for him, that the security 
offered was a good one. These representations 
wero untrue, & were known by the solr., when lie 
made them, to be so. The misrepresentation was 
not discovered until after the solr.’s death, Ai 
®"^*4>ly after pltf. commenced this action against 
the solr.’s exors. to recover the amount lent, & 
the arrears of interest : — Held : although i^ltf. 
would have had a good claim against the solr. 
himself if he had been alive, yet that, never having 
asserted it in his lifetime, he could not now, after 
the death of the person who was to blame for the 


Administrators. 

loss, assert it against his representatives. — 
Younq V. Wallingford (1883), 52 L. J. Ch. 690 ; 
48 L. T. 756 ; 31 W. R. 838. 

6766. By vendor of shares.] — Be Duncan, 

Terry v. Sweeting, No. 6748, ante. 

6767. Fraudulent transaction by stockbroker.] 

— Be hYtANKLYN, Franklyn V. Franklyn, No. 
6563, ante. 

Tortious acts of company directors .] — See 8ub- 

scct. 4, post. 


Sub-sect. 4. — Tortious Acts of C’cmbany 

Directors. 

See Directors* Liability Act, 1890 (c. 61); Cos. 
(Consolidation) Act, 1908 (c. 69). 

6768. Issue of prospectus— Misrepresentation.] 

— Peek v. Gurney, No. 6729, ante. 

-See, also. Companies, \'o1. IX., 
pp. 129, 136,^Nos. 681, 710, 741. 

6769. Fraudulent transaction In shares — Artincial 
depression of selling price.] — J. & II. who were 
confidential agents of a co., conspired together to 
depress the selling price of the shares by a system 
of false accounts &> concealment, in order that they 
might purchase them at an undervalue. By reason 
of this scheme lifty-live shares belonging to G. 
were sold much below their real value, fifteen to 
J. & forty to H. The exor. of G. upon discovering 
the frauds which had been practised filed his bill 
against the exor. of J. & the exors. of H. for relief 
in respect of all the shares : — Held : although J. 
derived no benefit from the sale of the forty shares 
at an undervalue, yet, as he stood in a fiduciary 
position towards the shai*eholders, & was a party to 
the fraud, he, as well as 11., was liable to G. for 
the real value of the shares, & his exor. was a proper 
party to a suit in respect of them. — W aijsiiam 

V. Stainton (1863), 1 De G. J. & Sm. 678 ; 3 
New Rep. 56 ; 33 L. J. Ch. 68 ; 9 L. T. 357 ; 9 
Jur. N. S. 1261 ; 12 W. R. 63 ; 46 E. R. 268, L. JJ. 

AnnotatUms : — Consd Peek r. Gurney (1873), L. R. 6 H. L. 
377. tfentd. Bent v. Yardloy (1865), 2 Horn. & M. 602. 

6770. Breach of trust.] — The estates of deceased 
directors who have been guilty of breaches of trust 
are liable for any loss occasioned by such breaches 
of trust. — TuuquAND v. Marshall (1808), L. R. 
6 Eq. 112 ; 37 L. J. Ch. 582 ; 18 L. T. 385 ; 16 

W. R. 719 ; revsd. on other grounds (1869), 4 Ch. 
App. 376, L. C. 

Annotations : — ^Mentd. Re Mercantilo Trading Co., Stringer’s 
Case (1869), 4 Ch. App. 475 ; Salisbury v. Mot. Ky. 
(1870), 22 L.T. 839 ; Ovoiend&Gumoy Co. v. Gibb(1872), 
L. 11. 5 H. L. 480 : Parker v. Lewis (1873), 28 L. T. 91 : 
Leeds Estate, Budding Sc Investment Co. v. Shepherd 
(1887), 36 Ch. D. 787 ; National Bank of Wales, (Tory’s 
Case (1898). 79 L. T. 667 ; Re National Bank of Wales, 
[1899] 2 Ch C29. 

6771. Contribution of co-directors — Estate of 
deceased director liable.] — The directors of a co. 
advanced moneys of the co. upon an unauthorised 
security, & two sums of £600 & £400 so lent weiHi 
lost. The £000 formed part of a loan of £800 & 
the £400 formed pai*t of a loan of £1,000 which was 


way not in accordance with the const] 
totion A bve-laws of his society, & h 
embezzles it, the society cannot main 
tain a preferential claim for it agalnt! 

.^^mbiistrators under f^ndl 
Societies Act, 1882, s. 13 (9) ; but who: 


ft specillc 1-rust fund <*«n 1)0 folio 
into the hands of the udininistrate 
Htili partly existing in specie It cai 
recovered preferentially from Lli 
J-OCKK r. PuBiJt; Tiiubtek (IJ 
6 N. Z. L. U. 158 (S. C.).— N.Z. 


PART VI. SECT. 3, SUB-SECT. 4. 

n. Afisrepreseniation.] — Davidson 
I'. Tullocu (I860), 22 Dunl. (Ct. of 
Buss.) 7 ; 3 Macq. 783. — SCOT. 

o. .) — OoiiDUN V. Davidson 
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granted by the board of dii-ectors, & of which 
£400 was actuaUy advanced, & repaid, & a second 
£400 was advanced & not repaid. In an action 
by the co. against one of the directors who had 
taken part in granting the loans, he was held 
liable to pay the two sums of £600 & £400 to the 
co., & having paid them, he sued three of his co- 
directors for contribution. The third deft, died 
after the commencement of the action, & his 
administrator was then made deft. : — Held : the 
liability to contribute survived against deft.’s 
estate. — Kamskill v. Edwards (1885), 31 Ch. D. 
100 ; 55 L. J. Ch. 80 ; 53 L. T. O. S. 049 ; 34 W. H. 
07 ; 2 T. L. R. 37. 

Winding up — Misfeasance proceedings.]— 5cc 

Companies, Vol. X., p. 902, Nos. 0105, 0100. 

Liability of directors generally.]— Companies, 
Vol. IX., pp. 483-510, Nos. 3108-3383. 


Sect. 4.— FOR OWN ACTS. 

SuB-SECT\ 1 . — In Generat.. 

6772. Personal liability established— Death of 
co-executor— His representatives not liable.]— 

(1) 13. having died indebted to G. for work & 
labour done, his exors. signed the following 
memorandum on the back of O.’s account : “ Mr. 
G. having consented to wait for the payment of 
the within account, we, as the exors. of 13. engage 
to pay Mr. G. interest for same, at £5 per cent., 
until same is settled ” ; — Held : the exors. wore 
personally liable to pay the debt & interest. 

(2) Where a bill sought either to charge the 
surviving exors. of testator, personally, with a 
demand, or to have the debt paid out of the assets 
of testator ; & the ct. decided that the surviving 
exors. were personally liable : — Held : the repre- 
sentatives of a deceased exor. were entitled to liave 
the bill dismissed against them, with costs. — 
Bradly V, Heath (1830), 3 Sim. 543 ; 57 E. R. 


^ to (1) Folld. Prince r. Haworth , [I905J 
2 K. B. 768. Befd. Holland v. Clark (1812), 1 Y. it C. Ch. 


6778. Ratification of deceased’s contract — 
Without knowiedge of existence of contract — Sale 
of deceased’s goods by third party — Confirmation 
of sale by representative.] — Campanari v. Wood- 
burn, No. 0455, ante. 


Sub-sect. 2. — Contracts. 

A. In General. 

6774. Promise to pay — Under {Hbitration award.] 

— Declaration, that a cause being depending in 
Cliancery between M. & divers infants pitfs., & T. 
since deceased, & J. defts., it was ordered, with the 
consent of the attomies of the parties in the suit, 
that the matters in question in the suit & all disputes 
between M. & T. should be referred to the arbitra- 
ment of W. who was to make one or more awards, 
& in case either of the parties should die, the de^th 
was not to abate the reference ; that T. afterwards 
died before the making of the award ; that the 
arbitrator awarded that the exor. of T. should 
pav pltf. £225 out of T.’s assets, & that being so 
liable, deft., exor. as aforesaid, promised to pay ; — 
Held : the action lay against the exor. ; the 
promise sufficiently appeared to have been made 
in his representative capacity. — D owse v. Coxb 
(1825), 3 Bing. 20; 10 Moore, O. P. 272 ; 3 
L. J. O. S. C. P. 127 ; 130 E. R. 420 ; reved. 
witliout affecting this point svb nom. Biddell v. 
Dowse (1827), 0 B. & C. 255. 

AnnoUUUyns : — ^Befd. Farhall v. Farhall (1871), 7 Ch. App. 

123. Hentd. Clarke o. Crofts (1827), 4 Bing. 143 ; Ferrer 

V. Oven (1827), 7 B. & C. 427 : McDon^ v. Robertson 

(1827), 4 Bing. 43.‘> ; Thorp v. Cole (1835), 2 Cr. M. & R. 

367 ; Wrlghteon v. Bywatcr (1838), 0 Dowl. 359 ; Faviell 

V. Eastern Counties Ry. (1848), 2 Exeb. 344 ; Swinlon v. 

Swinfon (1857), 1 C. B. N. S. 361. 

6775. .] — Bradly v. Heath, No. 6772, 

ante. 

.] — See, further^ Sub-sect. 2, D. & E., -post. 

6776. Goods sold.] — Counts for goods sold to & 
work & labour done for deft, as exor. cannot be 
joined with a count for money found to be due on 
an account stated with deft, as exor. — Corner 
V. Shew (1838), 3 M. & W. 350 ; 0 Dowl. 584 • 


Sos8.) 758 

36 Sc. Jut. 376.— SCOT. 

PART VI. SECT. 4, SUB-SECT. 1. 

rule .\ — In law a verj 
or Intermoddliiu 
mth the ostiite of tostator on the pari 
BUfllcicnt to charge hiir 

(1908), I. L. R. 32 Bom. 361.— IND. 

/ ^^Preseniativr acting in gom 
/aito.j — Where administrators In con 
toting to sell lands in circumstancijf 
not requiring the consent of the olHcia 

contract of saU 
Wroval, & lost the salt 
M ^ obtain such approva 
romiirod by the 
acted throughout in 
good faith & to the best of theii 

imuie to make good to the estate the 
resulting from u rosule.— 

of r!^499?^CAN 

— -1 — Where, under a will 
discretionary powei 
retain shares In a 
« uB® ^ liable to moke good 
the shai^ on the ground that 
he did not sell them if it can be shows 


the discretion was exercised bond fide. 
Hi without culpable negligence. — 
Deauin t’. Kouoh (1878), 6 Nfld. L. It. 
151.— NFLD. 

•. .] — Where an exor. who 

has not exhibited culpable neglect, 
but has acted boi\A fide, reasonably & 
with on honest intention to bonoftt 
testator's estate, he is protected from 
liability. — H iddixoii v. Hipdinuh's 
EXK ruTOiiB a8?4), 2 S. C. 411.— 
S. AF. 

t. Executors permtuiUtj covenant' 
ing for good title.] — W’heio exors, con- 
veyed land imdor a power of sale in 
the will of testator, but covenanted 
for themselves, their heirs, etc., In the 
deed, for good Title : — Held: they were 
personally liable, & the grant by them 
as exors. could not control their express 
covenant. — ^M cDoxald v, McDonkll 
(1841), 6 O. S. 100.— CAN. 

a. Liability on discharge.] — An exor. 
discharged by the ct. on his ow'ii ap- 
plioatlon, remains liable for anything 
he has done or left undone while an 
exor., & is only relieved from the 
duties of his ofllce from tbo date of the 
discharge. — Ex p. Aurkchand Mad- 
HOWJi (1905), I. L. R. 29 Bom. 188.— 
IND. 


PART VI. SECT. 4, SUB-SECT. 2.— A 

b. General rule.] — An exor. 
personally liable on his contracts if 
they have no relation to an obligaticu 
of testator. — S ecuritv Trust Co., 
Ltd. e. Wishart, 11920J 2 W. W. R. 
165 ; 51 D. L. R. 614.— CAN. 

0 . .] — Exors. have no righ^ to 

create as against an estate a fresh 
obligation for which deceased was not 
liable. — Johnson v. Lk Grange’s 
Estate (1908), 25 S. C. 823. — S. AF. 

8776 i. Goods sold.] — Defts. as exors. 
pxirchesed goods of pitfs.. Sc gave notes 
promising to pay, signed as extrix. & 
exors. : — Held : they were personally 
responsible. — Kruk v. Parsons (1862), 
11 C. P. 513.— CAN. 

6776 ii. .] — ^A widow & children 

were entitled under a will to support 
out of testator’s property, & goods 
were supplied for this purpose to the 
exors. : — Held : the creditor who 
advauoed the goods had no charge 
agaiuSt the estate, hut must proceed 
against the exors. personally. — Camp- 
bell V. Bell (1869), 16 Gr. 115. — 
CAN. 

6776 111. .] — Dbbkndra Nath 

Biswas r. IIkm Chandra Rov 
(1904), I. L. R. 31 Calc. 263.— IND. 
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Sed. 4 . — FaToum ads: Svh-aeci. 2, A,^ B, & C»] 

1 Horn & H. 65 ; 7 L. J. Ex. 305 ; 150 E. R. 1179 ; 
aubaequeni proceedings ^ 4 M. & W. 163. 

AnrwtaMpM; — ^FoUd. Kitchenman ®, Skeel (1848), 3 Exofa. 
49. Redd. Brown v. Maclean (1840), 12 L. T. O. S. 423 ; 
BigneU V. Harpur (1850), 19 L. J. Ex. 268 ; Farhall v. 
Parhall (1871), 7 Ch. App. 123. 

6777. Work & labour done.] — C orner v. Shew, 
No. 6776, ante, 

6778. Bond — Given by executor as such.] — 
L., one of the exors. of M., & of the devisees in 
trust of M.’s estate, gave a bond to O. for £7,000, 
describing himself as sole exor. of M. but the con- 
dition was for payment by L., his heirs, exors. & 
administrators : — Held .* in an action on the bond, 

D. could not plead that the debt was not due from 
h i m self personally but from him in his chara>cter 
of exor. — ^Lindsay v. Oriental Bane at Columbo 
(1860), 13 Moo. P. C. O. 401 ; 3 L. T. 98 ; 15 

E. R. 151, P. C. 

Anrw^tion Mentd. Lindsay «. Dull (1862), 15 Moo. P. C. C. 

6779. Membership of partnership — Investment of 
trust funds — Specific limitation of contractual 
liability .]-~If an exor. or trustee join a trading 
partnership or cf)., as for example, by investing 
trust funds in bank shares, he is personally liable 
for all the consequences of his engagement, & if 
he acted withiri the scope of his authority, he is 
left to seek his indenmity from tlic trust estate or 
the cestui que trust. If he wish to restrict any 
contract he ^ may enter into, so os to exclude 
person^ liability, he must make an express stipula- 
Uon \irith the parties, in which case the extent of 
“i®. solely a question of construction 

of the instrument & of the nature of the contract. — 
Lumsden V. Buchanan (1805), 13 L. T. 174, H. L. 


which T. would have been entitled if 
settlement of accounts in respect of T.’s in. 
in the partnership business was made between his 
exors. & the surviving partners. Sums of money 
amounting in the whole to about £025 were fitim 
time to time paid by the linn to the exors. ; 

generally, & not on any 
c the death of T., the 


by pltf. to sell property, 
received the proceeds, but did 


AIXJAA VWXU 

sold the property & * 
not pay over same to pltf. In an action brought, 
after the death of S., against the exors. of T. & W. : 
— Held : the exors. of T. were not liable as partners. 
— Holme v, Hammond (1872), L. R. 7 Exch. 218 ; 
41 L. J. Ex. 157 ; 20 W. R. 747. 

-.] — Sce^ further, PARTNEitsiilP. 

6781. Contract of borrowing.] — lie BRE'rrLE, 
Bretti^ V, Burdeitt (1804), 2 De G. J. & Sm. 
244 : 40 E. R. 369, L. JJ. 

6782. .] — FariiaUj v. Farhall, Ex p. 

London & County Banking Co., No. 0105, ante, 

6783. Goods received — Verbally ordered by de- 
ceased.] — The absence of writing docs not make 
au exor. personally liable when he merely accepts 
delivery of goods ordered by testator in his life- 
time (Collins, J.). — Craogs v. Cain (1895), 11 
T. L. R. 290. 

Purchase of shares in company — After death of 
deceased.] — See Companies, Vol. IX., p. 408, Nos. 
2019-2022. 

Agreement to pay costs.] — See Contract, Vol. 
XII., p. 203, No. 2153. 


6780. 


No Interference with business — Re- 


profits only .] — Sy articles of partnership 
T., W., & S. agi'eed to carry on the business of 
auctioneers in partnership for seven years ; they 
were to contributxj capital & to share profit & 
loss equally ; & if either died during the partner- 
ship term, the surviving members of the firm were 
to continue the business, & wore to pay to tlic 
personal representativcjs of deceased jiartricr the 
profits to which he would have been 
entitled if living. T. died during the partnei'ship 
term. At the time of his death the firm had no 
capital, except office furniture tx, fittings, worth 
about 1^100. They had in their hands a sum of 
between £400 & £500, wliich was the proceeds of 
debts due to a former firm in which T. was a 
member, & left in the hands of the new firm for 
^Uection ; & this sum belonged beneficially to T. ; 
1. was also entitled in respect of his sliaro of profits, 
beyond the amounts which he had drawn, to a 
sum of about £200. After the death of T., the 
surviving members of the firm continued to carry 
on the business, to collect the debts due to the old 

^ PPo/its. The exors. of T. never 

interfered in the business, but they claimed, under 
the articles of partnership, the share of profits to 


B. Indorsement and Acceptance of Bills of 
I Exchange, 

See, now. Bills of Exchange Act, 1882 (c. 61), 
s. 31 (5); &, generally, BiLi^ OF Exchange, Vol. 
vl., pp. 1 el seq, 

6784. Representatives personally liable — Al- 
though bill indorsed “as executors.*’] — There 
can be no such inconvenience, as has been 
frorii the exors. indorsing the bill ; 
for it is immaterial whether they indorse it as exors. 
or not. If they indorse it at all, they are liable 
personally, & not as exors. ; for their indorsement 
would not give an action against the effects of 
testator (Buller, J.).— King v, Thom (1786), 1 
Term Rep. 487 ; 99 E. R. 1212. 

ArmotatUma .•—Reid. Hosier t>. ArundcU (1802), 3 Bos. & P« 

(1802), 3 East, 104 ; Cowell v. Watts 
(1805), 6 East, 405 ; Powley v. Newton (1816), 6 Taunt. 
fartridKo v. Court (1818), 5 l*rice, 412 ; Catherwood 
Ohabaud (1823), 1 B. & C. 150 ; Asplnall v. Wako (1833), 
10 Bing. 51. 


6785. .] — ( 1 ) Where two makers of 

a promissory note gave it to a creditor of their 
restator whereby “ as exors. they severally & 
joi^ly promised to pay on demand, with interest 
-Held : they were personally liable. 

(2) Plea, that defts. were exors. & made the note 


^ I. IForfc labour done .] — A n 
estate in the hands of an administrator 
is not liable for work done or serv'ices 
performed at his request, although tlie 
e8tm« gets the benotit of the work Sc 
ferrioea, but the administrator is liable 
m his personal capacity in such a case. 

^ W. L. K. 

^14 ; 17 Man. L. It. 64.— CAN. 
d. Contract for sale of land— By 


^longing to tho estate. An agreement 
& cheque were subsequently received 
by It., but were returned unon the 
he had previously offered 
^ another person!— 
Held, . reere was an agreement for the 
sale suffloient to satisfy the require* 


monte of Stat. Frauds, but It. had no 
power to bind his co -exors. & was liable 
for the misrepresentation of authority. 
— Manerr V. Sanford (1904), 24 

S'r 9- ISJ L* 1^- 181 ; 1 

W. L. 11. 128.— CAN. 

a. Promise to give lien on ewseta— 
Before adminidration granted. )— Kir* 
WAN r. OoRaiAN (1846), 0 I. Eq. It. 
154. — IR. 
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as suchi &> plene (idministraverurU prceter. Special 
demurrer thereto that they had thereby made 
themselves personally liable, & admitted that they 
had assets for the payment of the note, & that it 
might have been given for their own debt, & that 
they having promised to pay with interest, they 
could not become liable for it in their representa- 
tive character : — Held : such plea was bad, & 
afforded no answer to the action.— Childs v. 
Monins (1821), 2 Brod. & Bing. 400: 6 Moore. 
0. P.282; 129E. R. 1044. 


a cause of action arising whoUy in the time of 
the exors. ; it is for money had &> received by 
them to the use of pltf. If that be pltf.’s money, 
he is entitled to it, whether there be assets or not, 
& whether the exor. & extrix. have or have not 
applied to other purposes the money which was 
received to pltf.’s use. . . . Pltf. might have had 
judgment generally against them, which would 
be de bonis propriis, & not de bonis iestatoria 
(Holroyd, j.). — Ashby v. Ashby (1827), as 
reported in 7 B. & 0. 444 ; 108 E. R. 789. 


Annotations: — Aa to (1) Befd. lUdout v. Bristow (1830), 
1 Tyr. 84 ; Aspinall v. Wake (1833), 10 Bing. 51 ; Barnard 
V. Pumfrott (1841), 6 My. & C5r. 63 ; Holland v. CHark 
(1842), 1 Y. & C. Ch. Cas. 161. As to (2) Befd. Grofte 
V. B^e (1851), 17 L. T. O. S. 144. 


6786. 


.] — Liverpool Borough Bank 


V. Walker, No. 6990, ante. 

6787. Bill payable by partnership— Repre- 

sentatives sharing In profits & loss — Although not 
carrying on business.] — Where the exors. of a 
deceased partner continued his share of the partner- 
ship property in trade for the benefit of his infant 
daughter : — Held : they were liable upon a bill 
drawn for the accommodation of the partnership, 
& paid in discharge of a partnership debt ; 
although their names were not added to the firm 
but the trade was carried on by the other partners 
under the same firm as l^fore, &> the exors. when 
they divided the profits & loss of the trade, carried 
same to the account of the infant, & took no part 
of the profits themselves. — ^Wightman v. Townroe 
(1813), 1 M. & S, 412 ; 105 E. R. 154. 

Annotations: — ^Apld. Labouohore v. Tapper (1859), 11 Moo. 

P. C. O. 198. Bald. Hickman v. Cox (1857), 3 C. B. N. S. 

S23 : Holme v. Hammond (1872), L. R. 7 Exch. 218. 

Mentd. BuUon e. Sharp (1865), 12 Jur.' N. S. 247. 


6788. Acceptance by third party under 

power of attorney — Given by executor — Debt due 
from testator.] — Semble : a letter of attorney 
given by an exor. to A. enabling him to transact 
the affairs of testator in the name of the exor. as 
exor., & to pay, discharge & satisfy all debts due 
from testator, conveys a sufficient authority to 
A. to accept a bill of exchange, in the name of 
the exor., drawn by a creditor for the amount 
of a debt due from testator, so as to make the 
exor. peisonally liable. Bub clearly if the exor. 
admits that such a bill, which has been so 
accepted by A. with the knowledge of the 
exor., is for a just debt, & that it ought to be 
paid, it affords sufficient evidence of an authority 
siven by him to A. to accept that particular bill, 
without resorting to the letter of attorney. — 

Howard v. Baillie (1790), 2 Hy. BI. 618 ; 126 
E. R. 737. V /. 

Befd. Ward v. Show (1833), 9 Bing. 608 ; 
w AdJudioaUon (1869), 33 L. T O. 8. 348. 

Mentd. ^ Aoramon, Ex p. BuahoU (1844), 3 Mont. D. & 
JJO u. 616, 


6789. 


-.] — A power of 


attorney given by an extrix. to act ior her as 
extrix. does not authorise the accepting of bills 
of exchange to charge her in her own right, though 
tor debts due from her testator. — Hardner v. 
Baillie (1796), 6 Term Rep. 591 ; 101 E. R. 720. 

An^tatioM Befd. Ward v. Show (1833), 9 Bing 608 ; Re 
Disputed Adjudication (1869), 33 L. T. 0. 8. sW. 


Annotations: — FoUd. Walto v. Gale (1845), 2 Dow. Sc L. 

925. Conid. Brown v. Meidean (1849), 12 L. T. O. S. 423. 

Befd. Comer v. Showe (1838), o Dowl. 584 ; Bignell v. 

Harpur (1850), 4 Exch. 773 ; Haynes v. Forshaw (1853), 

11 Haro, 93 : FarhaU v. Farhall (1871), 7 Ch. App. 123 ; 

Padwlck V. Soott, Re Scott’s Estate, Scott v. Padwlok 

(1876), 2 Ch. D. 736. Mentd. Batard v. Hawes (1853), 

2 £. & B. 287 : Rees v. Watts (1855), 11 Exch. 410; 

Mardall v. ThelluBon (1856), 6 E. & B. 976. 

6791. Receipt of mortgage debt — Money dis- 
tributed amongst creditors— Debt in fact previously 
paid.] — ^A mtge. comes to an exor., who receives 
the mtge. money, & pays it away to his testator’s 
creditors ; afterwards it appears that the mtge. had 
been satisfied in testator’s lifetime ; the exor. 
must refund, though he had before paid the money 
away in debts, which he had not otherwise assets 
to pay. — PooLKY V. Ray (1717), 1 P. Wms. 355 ; 
2 Eq. Cas. Abr. 698 ; 24 E. R. 423, L. C. 

Annotations : — Befd. Hercy v. Dinwoody (1793), 4 Bro. C. C. 

257 ; Pickering v. Stamford (1795), 2 Vcs. 581. Mentd. 

Re Mnsgrave, I^ohell v. Parry, [1916] 2 Ch. 417. 

6792. Money levied on execution — Paid to ad- 
ministrator of bailifl.] — Tlie ct, refused to order 
the administrator of a bailiff, to whom an execu- 
tion had been delivered, to pay over to pltf. the 
money which he had received after the bailiff’s 
death. — Want v. Swayne (1739), Willes, 185 ; 
125 E. R. 1123. 

6793. Admission by administrator.] — Where an 
Infant who was entitled to certain personal 
property, on her coming of age, as a residuary 
legatee, joined her father in a bond to secure to 
pltf. a sum due to him for the rent of apaitmcnts, 
occupied by her & her father, & after she became of 
age, employed deft, to take out administration 
de bonis non of the assets of testator, his exor. 
being dead, which deft, accordingly did, & became 
possessed of the property, & she afterwards gave 
pltf. an order on deft, to pay the amount of her 
father’s bills duo to the former, which on being 
presented to deft., ho acknowledged that he 
possessed adequate funds, & that a person would 
be safe in advancing money on the security of the 
bond ; but, before the order was executed, or the 
sum paid under it by deft., the daughter counter- 
manded it : — Held : as ho had consented to 
appropriate a sum sufficient to pay pltf.’s demand, 
he was liable to an action for money had & received, 
in which pltf. might not only recover the amount of 
the bond, but an acceptance given by the father of 
the infant, before she became of age, & which she 
afterwords requested deft, to pay. — Robertson v. 
Fauntleroy (1823), 8 Moore, C. P. 10 ; 1 L. J. 
O. S. C. P. 55. 

Anriotation : — ^Mentd. Walker v. Rostion (1842), 9 M. &; W. 

411. 


C. Money Had and Received. 

See, generally. Contract, Vol. XII., pp. 639-671, 
Nos. 4478-4700. 

M rule — Liable de bonis propriis — 

■wot de bonis testatoris.] — The count is framed on 


6794. Receipt of money of third parties.] — 

An action for money had & received will lie against 
an exor. who receives the money of third parties 
without declaring against him as exor. — Waite 
V. Gale (1845), 2 Dow. & L. 925 ; 14 L. J. Q. B. 
212 ; 9 Jur. 782. 
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Executobs and Administbatoes. 


. 4 . — For omi acts’: Svh'scct, 2, (7., E, 
i&F.ia).] 


6801. Liability de bonis proprils.] — Filcocks Sc 
Holt’s Case (1690), 1 I^jon. 240 ; 74 E. B. 210. 


6802. Promise to pay on day named.] — The exor. 

is chargeable only in respect of tlie assets, & not 
otherwise ; but if he promises to pay it at a day 
to come, it is now made his own debt, & to bo 


6795. Purchase money on Invalid sale — In- 
validity not due to fraud.] — Exors. believing them- 
selves entitled to an equity of redemption in lease- 
hold premises assigned same to pltf. In fact the 
equity of redemption belonged to their testator’s satisfied by his own goods (Yel\erton, J.). — 
widow, who subsequently enforced her right Goring r. Goiunq (1602), Yelv. 11 ; 80 E. R. 8. 
thereto ; — Held : as tliere was no fraud in the . . _ . _ . . 

exors., pltf. could not sue them for the return of 
the purchase-money in an action for money 
had & received. — Glare v. Lamb (1875), L. R. 10 
0. P. 334 ; 44 L. J. G. P. 177 ; 32 L. T. 190 ; 39 
J. P. 465 ; 23 W. R. 389. 


See, further, Gontract, \^o 1. XII., pp. 542, 
644, 646, 648, Nos. 4501, 4521, 4.520-4529, 4559. 

D. Promise to Pay Debts of Deceased, 

See Stat. Frauds, 1077 (o. 3), s. 4 ; Mercantile 
Law Amendment Act, 1850 (c. 97), s. 3 ; <£:, 
(jcucrally. Contract, Vol. XII., pp. 118-172. 

6796. Promise must be In writing.] — (l) Where 
an exqr. is sued upon a parol pTOmiac of paying the 
debt, it is sufficient to ground a judgment against 
the assets of testator ; but where by such promise 
it is attempted to charge the exor. personally, & 
to ground judgment against his own effects, it 
must be proved to be in writing, othcrudse it is 
void. 

(2) The law of this country supplies no means, 
nor affords any remedy, to compel the performance 
of an agreement made without sufficient con- 

G.B.).— Rann V. Hughes 

\ 27 : ^ Term Eep. 350, n. ; 

<o Hi. It. 18, H, L. 

V. Kennegral (1748), 

1 Ves. S^. 123 ; Hawkes v. Saundei-s (1782), 1 Cowp. 289 ! 
Ellis V. (1801), For. 98 ; Jones v. Tanner (1827), 

ReM. Vcz y. Eniery 


6797. Liability only If assets available.] — 

li an exor. or heir promises to pay a debt when lie 
h^ not assets, no action upon the case lies against 
him upon such promise ; but contrary if he has 
^ts (per Cur.) —Hodgson & Maynard’.s Case 
(1577), 3 Leon. 67 ; 74 E. R. 545. 

6798. - 


T . — •'}— Assumpsit will lie against fan 

a^t« having sufficient 
r expressly promise, the judgment 

( 1588^®r^^ 2>ropn^ia.— T rewinian v. H^ell 
(1588), Cro. Eliz. 91 ; 78 E. R. 349. 

Hawkos v. Saunders (1782), 1 Cowp. 


6799. 


..ri. 1 . exor. promise.s to pay a debt 

when he has not a^ets, no action upon the case 
lies against him ; but if he has assets, then it is 

vfl^lTcso!'' i Loon. o“ 

6800. .] — A promise by an adrainistivifm. 

to pay the debts of the intestate, if there bo no 


Anriotatiom : — Apld. Childs v. Monins (1821). 2 Brod. Sc 
Bing. 4G0. Reid. Holland v. Clark (1842), 1 Y. &; C. Ch. 
Cas. 151. 

6803. Debts of deceased Incurred while Infant 
— Representative not Uable — Unless deceased 
promised to pay — On coming of age.] — Assumpsit 
cannot bo maintained against an exor. on a promise 
to pay the debt of his testator, if testator was under 
age at the time the original contract was made, 
unless he had promised to pay after ho came of 
age ; for there was not originally any cause of 
action. — Stone v. Wythtpol (1593), Cro. Eliz. 
120 ; 1 Leon. 113 ; 78 E. K. 383. 

Annotations: — ^Mentd. Jano v. Chester (1619), Poph. I.*)! ; 
Ivo V. Chester (1620), Cro. Jac. 560 ; Munby v. Scot (1603), 

1 Xeb. 383. 

6804. Verbal promise confirmed by writing.] — 

A promise to pay or forbearance before 8tat. 
Frauds was accounted a good consideration to 
charge the oxoi*. or administrator de bonis propriis ; 
Sc since, a writing is siifiicient after a parol promise 
& by this letter it appears that the administrator 
had made a promise, Sc confirmed it by this letter, 
so decreed tliat the administrator should bo bound 
by the promise, Sc should answer debts & cosLs out 
of his own estate, but have satisfaction out of the 
assets, if any. — Frederick v. Wynne (1715), 2 
2 Eq. Cas. Abr. 450 ; 22 E. R. 388. 

Consideration.]— 6Vc Sub-sect. 2, F., post, 

E, Promise to Pay Legacies, 

6805. Promise first made to deceased — To 
legatee after death of deceased — Liable only in 
respect of assets.] — Exor. promised his testator to 
pay pltf. £100 legacy, & said he need not put it in 
his will. After testator’s death, he said lie would 
pay it. Decree for payment out of assets. — 
Beech r. Kennjoate (1748), Amb. 07 ; 1 Ves. Sen. 
123 ; 1 Wils. 227 ; 27 E. R. 39, L. C. 

.4nJWto<ton« HawkcB v. Paunaers (1782), 1 Cowp. 

289. Eeld. HoUand v. Clark (1842), 1 Y. & C. Ch. Cos. 161. 

6806. Verbal promise — Administrator de bonis 

non.] — Under some circumstances a mere parol 
agreement is binding, & will be carried into specific 
execution by a ct. of equity. An administrator 
de bonis non verbally promising to pay an annuity 
given by testator’s will, does under certain circum- 
stances, make himself personally liable to such 
payment.— H erbert (Lady) v, Powis (Earl) 
(1700), 1 Bro. Pari. Cas. 355 ; 1 E. R. 018, H. L. 

Mentd. Clifford v. Turrell (1845), 14 L. J. Ch. 

— Alleged claim of set- 
^7 Uebt due to testator.] — Lewis v , Lewis (1778), 
cited in 1 Uy. Bl. at p. 112 ; 120 E. R. at p. 07, N. P. 

6808. Liability on account stated— Between 
executor & parties Interested.]— Where an account 
® Au residuary estate of testator has been made 
out by tlw exors.. Sc signed by the parties interested, 
under which account all of them have been paid 


, ,, PART VI. sect. 4, SUB-SECT. 2 — E 

t. romuc fi,a vuuk to decomoa.V-SHAsr v. G4«ty (isso)', 2 Ip. Jup. 137.- 


IR. 
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except one, such one may recover his proportion, 
with interest, in assumpsitf against the exors. 

There has been an account signed, & the other 
legatees have been paid ; & it is no longer after 
this to bo deemed a part of the residuary estate, 
but as so much money for pltf. in the han^ of 
defts. (Burrouoh, J.). — Gregory v. Harman 
(1828), 3 C. & P. 205, N. P. ; svJbaeq'ucnt proceedings, 
1 Moo. & P. 209. 

AnnoUitiona:—ConaA. Hart v. Minors (1834), 2 Or. & M. 700. 

Refd. Holland v. Clark (1842). 1 Y. & C. Cli. Cas. 151. 

6809. .] — Where an exor. having 

called testator’s legatees together, exhibited 
accounts of the assets & his disbursements & paid 
to several the sums due, but retained the legacy 
payable, to one of them who was absent, charging 
himself in his account with the amount so retained : 
— Held : he was liable to the legatee in assumpsit 
for so much money had & received Ac on the account 
stated. — Hart v. Minors (18.34), 2 Or. & M. 700 ; 
Tyr. & Or. 090 ; 4 L. J. Ex. 275 ; 149 E. Tl. 942. 

Annotation : — ^Re!d. Holland v. Clark (1842), 1 Y. & C. Ch. 

Cos. 151. 

6810. .] — T., by her will, desired 

tiiat a sum of £.500, lent by her to deft., should 
be allow(‘d to remain in his hands during the life 
of her sister, he paying the interest to her sister, 
but that on her sister’s death T.’s exors. should 
collect the £500, & divide it between her two nieces, 
one of whom was pltf., & the other deft.’s wife, 
same to be for their sole Ac separate use respectively, 
free from the control Ac debts of any husband, with 
benelit of survivorship, etc. During the lifetime 
of the tenant for life, pltf.’s husband took from 
deft, his acceptance for £242, payable in twelve 
months, as A: for the share of pltf.’s wife in the 
legacy. Pltf. Ac her husband, Ac deft. & his wife, 
signed a receipt to the exor. of T.’s will as AC for a 
I'eceipt of the legacy of £500. But no money ever 
in fact passed ; the £500 was never collected from 
deft. ; the acceptance was never negotiated ; Ac, 
on the dtjath of pltf.’s husband, deft, procured a 
return of it to him. Again, pltf.’s father by his 
will bequeathed to her the proceeds of a life policy, 
Ac made deft, his exor., who, acting in that capacity, 
received £200 upon the policy. Afterwards, Ac 
after the death of pltf.’s husband Ac deft.’s wife, 
pltf. claimed from deft, payment of the two sums 
of £242 Ac £200, Ac a further sum for money lent by 
lier to him. At an interview between them, in 
tlie presence of pltf.’s attorney, deft, dictated, 
Ac the attorney wrote out, a memorandum, by 
which deft, charged himself with the two sums of 
£242 Ac £200, Ac the item for money lent, Ac with 
interest from the date of the death of pltf.’s 
husband. At the same interview he mentioned 
certain claims of his against pltf.’s husband, Ac 
asked whether he could set them off, but did not 
enter them in the memorandum. He also after- 
wards, at the same interview, signed on the back 
of the memorandum an authority to his attorney 
to pay pltf. the amount due to her out of any 
moneys that might be received on his account, 
referrmg verbally to an intended sale of some 
property on his behalf. At the trial no evidence 
was given of any set-off. In an action on the 
common counts, it was objected that the £242 
had been reduced into possession by pltf.’s husband, 
Ac therefore she had no right of action at law in her 
personal capacity. As that the £200 was held by 
deft, as exor., Ac therefore he could not properly 
be sued in his personal capacity, Ac that the memo- 
randum Ac authority taken together were not, in 
the circumstances, a statement of an account as 


due in preeaenti :—Held : the jury were justified 
in finding that the memorandum was a statement 
of accounl', sufficient to entitle pltf. to maintain 
her suit in respect of both the sums. — T opham 
V. Morbcraft (1858), 8 E. Ac B. 072 ; 30 L. T. O. S. 

332 ; 4 .Tur. N. S. 01 1 ; 0 W. R. 294 ; 120 E. R. 361. 
Annotation: — Hentd. Kennedy t. Broun (186.3), 13 C. B. 

N.S. 677. 

-.] — See, also. Contract, Vol. XII., 
p. 574, Nob. 4780, 4783, 4784. 

.] — See, generally. Contract, Vol. XII., 

pp. 571-588, Nos. 4761-4906. 

6811. Promise made under mistake of liability. 

— ^A., at his death, left among his papers two letters 
sealed, & directed to pltf., who had been his house- 
keeper for some years, but had left his service 
after giving birth to a child, of which he was the 
father, containing two promissory notes for £400 
Ac £200 respectively. In one letter the note was 
said to be in consideration of the long Ac faithful 
services of pltf. ; in the other he had written “ in 
addition to any sum I owe you I enclose £200 as 
a mark of my respect.” Defts., who were the 
exors. of A., paid £200 after his death on account 
of these not^s to pltf., & promised, in writing, to 
pay the residue, but subsequently declined to do 
so ; Ac pltf. brought an action of assumpsit against 
them, in which were counts upon the notes, & a 
count upon an account stated with defts. as exors. : 
— Held: (1) testator’s estate was not liable in 
respect of the notes, as they had not been delivered 
by liim to pltf., Ac could not operate as testamentary 
depositions, because not in conformity with 
Wills Act, 1837 (c. 20) ; (2) defts. were not liable 
upon the count for an account stated, because the 
payments Ac promise had been made under a 
mistake as to the liability of testator’s estate, Ac 
without consideration. — G ough v. Pindon (1851), 
7 Exch. 48 ; 21 L. J. Ex. 58 ; 18 L. T O. S. 79; 
155 E. R. 850. 

Annotations : — CteneraUy, Mentd. HuIbo v. Hulso (1856), 17 

C. B. 711 ; Marshall v. Wilson (1866), 14 W. R. 699. 

6812. Legacy charged by legatee — Notice to 
executor — Prior charge not disciosed to chargee — 
Legacy due overestimated by executor.] — ^A legatee 
charged the sliare to which he was entitled, under 
his father’s will, to B., who gave notice to the exor. 
The exor. indorsed on the notice that he had 
no objection to pay the money ” that might become 
due ” to the legatee ‘‘ on the final distribution of his 
father’s property.” There was at this time a 
prior charge, of which the exor. had notice, but he 
did not d^close it to B. The exor., on a subse- 
quent occasion, also represented that the legk»cee’s 
share would cci’tainly be as much as £1,500, which 
estimate turned out to be erroneous ; — Held : the 
exor. was not liable for the suppression of the 
existence of the first charge or bound to make 
good the representation as to the value of the 
share. — S tephens v. Venables (No. 2) (1862), 
31 Beav. 124 ; 54 E. R. 1084. 

Consideration .] — See Sub-sect. 2, F., post. 

F. Consideration for Promises to Pay. 

(a) In General. 

See, generally. Contract, Vol. XII., pp. 172-234. 

6813. Necessity for.] — B ann v. Hughes, No. 
6790, ante. 

6814. .] — ^A promise by an executor to 

answer damages out of his own estate would be 
void if made without consideration (Abbott, C.J.). 
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Sect, 4 . — Fw own acts: Sub-sect* 2, F. (a) & (6) 
i, <fe ii.] 

— Saunders v. Wakefield (1821), 4 B. & Aid. 
695 ; 106 E. K. 1054. 

Anru>iaiion8 : — ^Mentd. Jonkins v. Reynolds (1821). 3 Brod. 

& Bing. 14; Lilley v. Hewitt (1822), 11 Price, 494 ; 

RnsseU V. Moseley (1822), 6 Moore, C. P. 52l ; Morley v. 

Boothby (1825), 3 Bing. 107 ; Lees r. Whitcomb (1828), 

3C.&P. 289 ; Newbury v. Armstrong (1829), 6 Bliur. 201 ; 

Cole V. Dyer (1831), 1 Cr. & J. 461 ; James v. Williams 

(1884), 6 B. & Ad. 1109 ; Clancy t). Plggott (1835), 2 

Ad. & El. 473 ; lie Frost, 11898] 2 Ch. 556. 

6815. .] — ^An action at law fora distributive 

share of an intestate’s property cannot be main- 
tained against the administrator, nor against his 
exor., although he may have expressly promised 
to pay. 

Such a promise will not bind if made without 
sudlcient consideration . . . there was no considera- 
tion for the exor.’s promise to pay (Bayley, J.). — 
Jones v. Tanner (1827), 7 B. & C. 642 ; 1 Man. & 
Ry. K. B. 420 ; 6 L. J. O. S. K. B. 71 ; 108 E. R. 
825. 

Annoiatione : — ^Refd. Holland v. Clark (1842), 1 Y. &; C. Ch. 

Gas. 151 : Re West, West v. Roberts, [1909] 2 Ch. 180. 

Mentd. Crawshay v. Thornton Sc Danilofl (1837), 1 Jur. 

19. 

.] — See, also. Contract, Vol. XII., pp. 

173-170, Nos. 1275-1300. 

6816. Must be expressed in writing.] — Promise 
by administrator to pay debt of intestate upon 
forbearance must be in writing. — Grind all v. 
Davies (1680), Freem. K. B. 632 ; 89 E. R. 398, 

6817. .] — ^Mtgees. having offered to give 

deft., the exor. of the mtgor., time for payment 
of the mortgage money provided a sum of £1,600 
should be made up on a day fixed, deft., on Dec. 18, 
wrote them a letter, stating his present inability 
to pay, & asking for a year’s time, but saying he 
had £100, which he would pay over, & that he 
would engage by the beginning of Apr. to have 
another £100 ready, & other sums afterwards. 
Tlie letter contained other statements, & a further 
request for time. On Jan. 3, the mtgees. sent 
deft, an answer saying they considered that £200 
would be paid by Apr. 1, but could not promise 
further time unless the amount was made up to 
£1,500. The £200 not having been paid by Apr. 1, 
an action was brought by the mtgees. against deft., 
seeking to charge him personally on a promise 
to pay that sum, made in consideration of for- 
bearance to Apr. 1 ; — Held : there was no sufficient 
promise in writing to bind deft, personally, under 
the Stat. Frauds, the correspondence not showing 
any unqualified promise by deft. — Hamilton v. 
Terry (1852), 11 C. B. 954 ; 21 L. J. O. P. 132 ; 
138 E. R. 752. 

.J — See, also. Contract, Vol. XII., pp. 161, 

162, Nos. 1039-1045. 

(6) What amounts to. 
i. Forbearance by Creditors. 

See, also. Contract, Vol. XII., pp. 192, 193, 
Nos. 1616-1524. 

6818. Good consideration — For maintenance of 
action.] — 11 an exor. promise a creditor that if | 


Administrators. 

he will forbecuir to sue him until such a time, that 
then he will satisfy the creditor his debt, in that 
case tlie exor. is liable to pay the debt of his own 
goods. — Escrig’s Case (1580), 4 Leon. 3 ; 74 
B. R. 687. 

6819. .] — ^A promise by an exor. to 

pay a bond debt of his testator, in consideration 
that pltf. daret diem solutioni pro uno anno, will 
support an aesumpsii. — (Uhambers v. Leversaqb 
(1698), Cro. Eliz. 644 ; 78 E. R. 883. 

6820. .] — ^Fisher v. Richardson, No. 

6461, ante. 

6821. .] — Bond v. Payne, No. 6822, 

post. 

6822. Possession of assets immaterial.] 

— If an extrix., in consideration of forbearance, 
promise to pay the debt of testator on a certain 
day, or to assign her interest in a term of years, of 
which she is possessed as extrix., as a security for 
the payment of the debt, she shall be charged 
generally in an action of assumpsit brought on 
this promise, & pltf. need not aver in his declara- 
tion that she had assets at the time of the promise. 
— ^Bond V. Payne (1612), Cro. Jac. 273 ; 79 

E. R. 234 ; sub nom. Banes’s Case, 9 Co. Rep. 
91 a ; sub nom. Anon., Jenk. 290. 

Annotations : — Oonid. Papworth v. Johnson (1614), 2 Bnlst. 

9i ; Davis v. Raynor (1671), 2 Keb. 758. Refd. Porter 

V. Bille (1673), Freom. K. B. 125 ; Hart v. Minors (1834), 

2 Cr. Sc M. 700. 

6823. .] — If an exor. makes a 

promise to pay the debt of testator upon forbear- 
ance, he shall be charged in an action upon the 
case for his promise, if he do not perform it, . . . 
His having of assete, is not material, & he shall 
here be charged by his promise, though he has 
no benefit at all thereby ; as if one says to such 
a schoolmaster, teach such a one, & I will give 
you so much for your pains ; this is a good promise, 
& shall bind him, though he has no benefit at all 
by it ; so if one do say to a mason, build such a 
house, & I will pay you so much money for it, 
this is good ; for the matter considerable in such 
actions upon the case for promises made, is not 
whether the party, which does tlius assume, has, 
or is to have any benefit thereby, but only whether 
the other, of whom the promise is thus made, has 
any manner of prejudice by it ; & the promise 
made upon this is the only ground of the action 
(Coke, C.J.). — Chapman v. Barnaby (1614), 2 
Bulst. 278 ; 80 B. R. 1121. 

6824. .] — Johnson v. Whitcu- 

cott (1638), 1 Boll. Abr. 24. 

Annotations : — Held. Pajne v. Wilson (1827), 7 B. & C. 423 ; 

Oldenbiaw v. King (1857), 29 L. T. O. S. 364. 

6825. .] — It is not material 

whether defts. had assets or not at the time of the 
promise, for by the promise they caused pltf. to 
desist, who poradventure at that time was pre- 
pared to prove assets ; & rel3dng upon such promise 
might be much to his prejudice, if he could not 
afterwards recover upon it (per Cur.). — Davis v. 
Wright (1671), 1 Vent. 120 ; 86 E. R. 83 ; sub 


HoUaud V. Clark (1842), *1 Y. Sc O. Ch. Cas/lSl. 


PART VI. SECT. 4, SUB-SECT. 2.— 
F. (b) i. 

6818 I. Qood consideration — For 
maintenance of action .] — Where a note 
payable on demand, Bisned by deft., 
aa exor. of an estate, but not expreasly 


restricted to payment out of the estate 
was given in renewal of a former one, 
similarly signed, but payable at a 
definite time, the debt being originally 
testator’s : — Reid : there was a good 
consideration for the former note, U 
not for the demand note, namely. 


forbearance on the part of pltfs.. Sc 
deft, was personally liable thereon ; Sc 
his antecedent liability was a valuable 
consideration for the demand note. — 
Union Bank op Canada v. McRae, 
21 C. L. T. 409, 496.--CAN. 
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Part VI. — ^Liability op Eepresbntative. 


6826. .] — ^An exor. may be sued 

on a promise in consideration of forbearance, 
without averring assets, & although he have none. 
— PoRTEB V, Bills (1673), Preem. K. B. 126 ; 89 
B. B. 01. 

6827. Promissory note importing 

consideration.] — (1) A widow gave a promissory 
note “ for value received by my late hu^and ” : — 
Held : deft, was not at liberty to show as a defence 
that it was given as an indemnity against liabilities 
incurred on behalf of her late husband, & that the 
payee had not been damnified. 

(2) If an administratrix takes upon herself to 
give a security which may have the effect of 
inducing forbearance, & which purports to bind 
her individuaUy, is it competent for her to say, 
you must prove assets ? To my mind the act of 
giving such a security supersedes the necessity of 
an investigation as to there being assets (Bayley, 
J.). — Bidout V. Bristow (1830), 1 Cr. & J. 231 ; 
1 Tyr. 84 ; 9 L. J. O. 8. Ex. 48 ; 148 E. B. 1 404. 

Annotations: — As to (1) Diitd. Nelson v. Sorle (1830). 4 

M. & W. 795. OeneraUy, tfentd. Moseley v. Hanford 

(1830), 5 Man. &, Hy. K. B. 007. 

6828. .] — Papworth t*. Johnson 

(1013), 2 Bulst. 01 ; 80 E. B. 084. 

6829. .]’ — Gardener v. Fenner 

(1625), 1 Boll. Abr. 15. 

6830. .]— Anon. (1026), Lilt. 5 ; 124 

E. B. 108. 

6831. .] — Tricket (or Triskep) v. 

Hanby (1661), 1 Keb. 114, 180, 103 ; 1 Sid. 45 ; 
83 E. K. 846, 887, 895. 

5332. .] — Though a bare accoimt will 

not oblige an exor. to pay de bonis propriis yet a 
promise in consideration of forbearance will 
(Hale, C.J.). — Hawes v. Smith (1675), 2 Lev. 
122 ; 1 Vent. 268 ; 83 E. B. 479 ; sub nom. Smith 
V. Hawes, 3 Keb. 417. 

Annotation: — Consd. Sogar v. Atkinson (1789), 1 Hy. Bl. 

103. 

6833. Promisor must be liable to be sued — 
Administration not taken out when promise made.] 

— Bosyer V. Lanodale (1650), Sty. 248 ; 82 
E. B. 084. 

Annotation: — ^Apprvd. Jones v. Ashhumham (1804), 4 East, 

455. 

6834. .] — To a declaration in debt 

on a promissory note for £24 dated Jan. 3, 1837, 
made by deft., payable twelve months after date 
to pltf., deft, pleaded that one J. W., before & at 
his death, was indebted to pltf. in £24 for goods 
sold, which sum was due to pltf. at the time of 
the making of the promissory note in the declara- 
tion mentioned, that pltf., after the death of 
J. W., applied to deft, for payment, whereupon, 
in compliance with his request, deft., after the 
death of J. W., for & in respect of the debt so 
remaining due to pltf. as aforesaid, & for no other 
consideration whatever, made & deliyered the 
note to pltf., & that J. W. died intestate, & that 
at the time of the making & delivery of the note, 
no administration had been granted of his effects, 
nor was there any exor. or exors. of his estate, 
nor any person liable for the debt so remaining 

to pltf. as aforesaid, & deft, averred that 
there never was any consideration for the note 
except as aforesaid : — Held : the plea was a good 
answer to the declaration. — ^N elson v, Serle 
( 1839), 4 M. & W. 795 ; 1 Horn & H. 466 ; 8 
L. J. Ex. 306 ; 3 Jur. 290 ; 160 B. B. 1648, 


Bx. Oh. ; revsg, S. O. sub nom. Serle v. Water- 
worth (1838), 4 M. & W. 9. 


AnsuHatUms : — Expld. As^itel v. Bryan (1864), 6 B . & S. 
723. Befd. Balter v. Walker (1846), 3 Dow. & L. 46 ; 
Balfour v. Sea, Fire, Life Asrco. Ck).*B Official Manager 
(1857), 27 L. J. C. P. 17. Mentd. Jones v. JonM (1840), 
6 M. A W. 84 ; Mather v. Maidstone (1856), 18 C. B. 273. 


6835. Promisee must have some one to sue — 
Enabling forbearance to operate as consideration.] 

— ^Where pltf. declared that A., since deceased, was 
indebted to him so much, & that after his death, 
in consideration of the premises, & that he, at the 
instance of deft., would forlwar & give day of 
payment of the debt, not stating to whom he was 
to forbear, deft, promised, etc. : — Held : no con- 
sideration for the promise, for a promise can only 
be sustained on a consideration of benefit to deft, 
or of detriment to pltf., & unless there wei« some 

g erson whom pltf. could have sued for his debt 
is forbearance was no detriment to him. — J ones 
V. Ashburniiam (1804), 4 East, 455 ; 1 Smith, 
K. B. 188 ; 102 E. R. 905. 

Annotations : — Reid. Petch «. Lyon (1846), 9 Q. B. 147 ; 
Smith V. Hartley (1851), 2 L. M. & P. 304. 


6836. Holder of bill of exchange — Verbal promise 
by executor — To pay out of own estate.] — If exor. 
of the acceptor of a bill of exchange, orally promise 
to pay the holder out of her own state, provided 
he forbear to sue, & the holder forbear to sue in 
consequence, the promise being void, the drawer 
of the bill is not discharged by the holders having 
promised to give time, &> having delayed to sue 
under such circumstances. — ^Philpot v. Briant 
(1828), 4 Bing. 717 ; 1 Moo. & P. 754 ; 0 L. J. O. S. 
C. P. 182 ; 130 E. R. 945 ; previous proceedings 
(1827), 3 C. & P. 244, N. P. 

Annotation : — Mentd. Oriental Financial CJorpn. v. Overend 
Qumoy (1871), 7 Ch. App. 145, n. 

Forbearance generally.] — See Contract, Vol. 
XII., pp. 189-196, Nos. 1445-1667. 


ii. Other Consideration. 

SeCf generally f Contract, Vol. XII., pp. 172— 
234, Nos. 1270-1936. 

6837. Possession of assets.] — Trewinian v. 
Howell, No. 6798, ante. 


6838. .] — Assumpsit lies against an extrix. 

for a legacy, upon a promise in consideration of 
assets. — Hawkes v. Saunders (1782), 1 Cowp. 
289 ; 98 E. R. 1091. 

Annotations : — ^Beld. Bobo v. Bowler (1789), 1 Hy. Bl. 108 ; 
Barnes v. Hodley (1809), 2 Taunt. 184 ; Jones v. Tanner 
(1827), 6 L. J. O. S. K. B. 71 ; Barnard «. Pumfrett(1841), 
5 My. & Cr. 63 ; Earle tj. Oliver (1848), 2 Exch. 71 ; Flight 
V. Reed (1863), 1 H. & C. 703. Mentd. Williams v. Moor 
(1843), 12 L. J. Ex. 253. 

6839. Taking out administration — By permission 
of plaintiff.] — Filcocks & Holt’s Case (1590), 1 
Leon. 240 ; 74 E. R. 219. 


6840. 


-.] — One promises, if the widow 


of intestate would permit him to be joined with 
her in the letters of administration, he would 
make good any deficiency of assets to pay debts : — 
Held: the promise was binding, & not within 
Stat. Frauds. — ^Tomlinson v. Gill (1766), Amb. 
330 ; 27 B. B. 221, L. C. 

Annotations : — ^Refd. Griffith v. Sheffield (1758), 1 Eden, 73 ; 
Gregory v. Williams (1817), 8 Men 682 ; Lion's v. 
Harper (1880), 16 Cffi. D. 290. Mentd. Re Flavell, 
Murray v. Flavell (1883), 25 Ch. D. 89. 


.] — A. declared against B. & 

his wife, administratrix of C., deceased, for that 
whereas 0. diodlintestato, possessed of South Sea 
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EXECtTTORR AND ADMINISTRATORS, 


Sect. 4 . — For own acts: Suh’Sect. 2, F. (h) it.; st^- 
sects. 3, 4 <fe 5, J,. (a).] 

Stock which she held in trust for A. & upon which 
certain dividends were due, in consideration that 
A. at his own expense would procure administra- 
tion to be granted to the wife of B. as next of kin 
to 0. & would furnish evidence to enable B. & his 
wife to receive the dividends ; B. & his wife as 
such administratrix promised to pay over to A. 
tile amount of the dividends when received : — 
Held : the consideration stated was insufficient to 
support the promise. — Parker v, Baylis (1800), 2 
Bos. & P. 73 ; 120 E. R. 1163. 


for the purpose, because ho takes care to have an 
indemnity if it should turn out that the assets 
are inadequate. That supposes him to advance 
the money absolutely. This is an absolute 
covenant to pay the money, coupled only with 
a designation of the fund whicli is chargeable 
with the payment (Patteson, .T.). — Bain v. Kirk 
(1849), 13 Q. B. 540, n. ; 18 L. J. Q. B. 83 ; 12 
li. T. O. S. 374 ; 13 Jur. 559 ; 110 E. R. 1309, n. 
Annotation : — Mentd. North t>. Wakoflcld (1849), 13 Q. 11. 


6842. Promise conditional on grant of ad- 

ministration.]— -An exor. is not personally liable 
on a promise, if he takes on himself the administra- 
tion, to pay testator’s debt. — Day v. Caudrey 
(1676), Freem. K. B. 434 ; 89 E. R. 324 ; sub riom. 
Day V. Garely, 3 Keb. 710. 

6843. Delivery of additional goods — By creditor.] 

— If an admi^tratrix promise to pay a debt 
of intestato’s in consideration that the creditor 
sends her in more goods, an assumpsit will lie for 
both debts, & judgment de bonis propriis mav be 
given. — ^Wheeler v. Collier (1595), Cro. Eliz. 
406 ; 78 E. R. 650. 


6844. Acceptance of defendant as debtor — 
Assignment by original creditor— To plaintiff.] — 

Pltf. declares, that deft.’s testator was indebted 
to A. who, after testator’s death, assigned the 
debt to pltf. & appointed him to receive it to 
his own use, & deft, in consideration that pltf. 
would accept deft, for his debtor, promised to 
pay it to pltf. This is not a sufficient considera- 
tion to support the promise, to charge deft, de 
bonis propriis. — Forth v. Stanton (1669), 1 Saund. 
210 ; 2 Keb. 465 ; 1 Lev. 262 ; 85 E. R. 217. 


Annotations : — ^Mentd. Morton v. Bum (1837), 7 Ad. & El. 
19 ; Gj^n V. CrossweU (1839), 2 Per. & Dav. 430 ; Magnus 

(Tfall fir I) >ri . o ... /.ornv I, 
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Mountfitophon v. Lakeman (1871), 41 L. J. Q. B. 67 : 
Sutton V. Orey, [1894] 1 Q. B. 285 ; Harburg India 
Rubber Comb Co. v. Martin, [1902] 1 K. B. 778 ; Davys 
r. Buswoll, [1913] 2 K. B. 47. ^ 


6845. Delivery of deeds by attorney to executor — 
Before bill paid.] — An attorney having delivered 
up deeds to an exor., which he was not obliged to 
do till his bill was paid, & these deeds being of 
great use to exor. in several suits that were then 
carrying on : — Held : this is a sufficient considera- 
tion to make exor. liable for the full demand, 
whether there be assets or not. — Hamilton 
(Duchess) v. Incledon (1710), 4 Bro. Pari. Cas. 

f'r ^ 


■AT ^*3^***^ ol interest.] — Childs v. Monins, 
No. 6785, ante. 


Sub-sect. 3. — Torts. 

6849. Executor primarily liable — Right to in- 
demnity — From testator’s estate.] — A trustee in 
the due execution of his trust directed the bailiff 
employed in the settled estate to have certain 
trees felled. Tlie bailiff ordered the wood-cutters 
usually employed on the estate to fell the trees. 
In doing so they allowed a bough to fall on a 
passer-by, who brought an action against the 
trustee & recovered lieavy damages : — Held : the 
trustee was entitled to indemnity out of the* 
trust estate. — Benett v. Wyndiiam (1862), 4 
De G. F. & .1. 259 ; 45 E. R. 1183, L. JJ. 

Annotations : — ^Folld. Ite Raybould, Raybould v. Turner, 
[1900] I Ch. 199. Apld. Re Tyrell, TyreU t>. WoodbouBe 
(1900), 82 L. T. 675. Mentd. Havelock v. Havelock, Re 
AUou (1881), 17 Ch. D. 807. 

6850. Subrogation of injured 

party to testator’s estate.] — A trustee earned on 
testator’s colliery business, & in so doing let down 
the surface of the land & injured the buildings of 
an adjoining owner, who recovered damages against 
the trustee personally for £1,092 & costs. The 
adjoining owner then claimed to be entitled to bo 
paid direct out of testator’s estate the amounts 
so recovered Held : following Benett v. Wynd^ 
ham^ No. 6849, ante, as the injury had been 
occasioned by the trustee in the reasonable 
management & working of testator’s estate, he 
was entitled to be indemnified out of the assets, 
&, consequently, the adjoining owner was entitled 
to stand in the place of the trustee & to claim the 
benefit of this right to indemnity so as to obtain 
payment of the damages & costs so recovered 
direct out of testator’s estate . — lie Raybould, 
Raybould v. Turner, [1900] 1 ("h. 199 ; 69 
L. J. Ch. 249 ; 82 L. T. 46 ; 48 W. R. 301. 

Annotation: — ^Rrid. Re Tyrell, Tyrell r. Wuodhouse (1900). 
82 L. T. 675. 


Sub-sect. 4. — Effect of Admission op Assets. 

See Sect. 5, post, & Part VII., Seel. 2, sub-sect. 
8, D., post. 


6847. 

ante. 


.] — Bradly V. Heath, No. 6772, 


Sub-sect. 6. — Devastavit. 


6848. Covenant under seal.]— Deft, covenants to 
pay by & put of the assets. Under the circum- 
stances, this is not a covenant to pay contingent 
upon his having assets of testator in hand sufficient 


A. What amounts to Devastavit. 

(a) Loss or Destruction of Estate of Deceased. 

6851. Sale of testator’s estate — Below proper 

value.]— A non. (1504), Keil. 51 ; 72 E. R. 209. 


PART VI. SECT. 4, SUB-SECT. 8. 

.. S’. tAbel.] — Sxors. are personallv 
lUble for libels published by them in 

Banning 

415. — CAN. 

h. Not keeping tniilding in repair,] 


soimlly & as exors. of the wlU of 
claiming damages for the death ( 
hxisband, who was killed by a wl 
falling upon him from a building. ' 
fonn^ part of the general estate 
^•‘'~~Hela: appellants 
liable personally, but not os exa 


the general estate. — F biirisr v. 
I’ANNlKH (1894), 24 S. C. R. 86.— CAN, 

PART VI. SECT. 4. SUB-SECT. 5.— 
A. (a). 

k. Conversion of deceased's pro> 
perty—To ereemtor's otm use — Wife 
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6852. Release of debt — Amount due settled by 
arbitration — At submission of executors.] — Anon. 
(1673), Dal. 89 ; 3 Leon. 53 ; 74 E. R. 636. 

6853. By infant executor — Where sum due 

not received.] — Anon. (1584), And. 117 ; 123 

E. R. 384. 

Annotation: — ^Befd. Thmatout d. Levlck v, Coppln (1771), 
2 Wm. Bl. 801. 

« 

6864. Where sum due received.]— 

Anon. (1584), And. 117 ; 123 E. R. 384. 

Aniuitalion : — Reid. Thrustout d. Lcvlek v. Coppln (1771), 
2 Wm. Bl. 801. 

6855. To administrator durante 

minore setate — On executor attaining full age.] — 

VEOHETiMAN V. KioiiLEY (1585), And. 138 ; 123 
E. R. 395 ; 8tib nom. Kightley & Kigutlby’s 
Case, 4 Tjeon. 102 ; avb nom. Brightman v. 
Keighley, Cro. Eliz. 43. 

Annotation : — Consd. Pennington e. Hcoloy (1833), 1 Cr. & 
M. 402. 

6866. Not by executor as such.] — Release 

given by an exor. but not as exor. shall not extend 
to bar a demand upon any other account. — 
(^ALVERD V. Calverd (1680), Oas. temp. Finch, 443 ; 
23 E. R. 241. 

6857. Conversion of deceased’s property — To 
executor’s own use — Return by sheriff to writ of 
execution.] — (1) Where the sheriff returns that an 
exor., etc., has sold & eloigned & to his own use 
converted & disposed of the goods & chattels of 
testator, etc., to the value of the debt, omitting 
the word wasted & the issue is taken thereon, 
& the verdict finds that the exor., etc., did so, this 
will amount to a devastavit, 

(2) If an administrator, etc., pay with his own 
money the debts of the intestate, etc., in such order 
as the law appoints, to the value of all the goods, 
he may lawfully dispose of the goods as he pleases, 
A it will not be a devastavit. — Merchant v. Driver 
(16(59), 1 Saund. 307 ; 1 Vent. 20 ; I Sid. 412 ; 
2 Keb. 488 ; 85 E. R. 422. 

Annotation: — As to (2) Befd. Vaiiquolln v. Bouard (18G3), 
15 C. B. N. S. 341. 

6858. Deceased’s debts properly paid — 

Out of representative’s own money.] — Merchant 
v. Driver, No. 6857, ante. 


After testator’s death, the w’idow was permitted 
by the acting trustee to retain specific articles of 
furniture, part of the residuary estate ; & eight 
years after testator’s death she married again, & 
took these articles to her husband’s house, where 
testator’s children resided with her ; & aft<'r six 
years more the second husband became bkpt. : — 
Held : the trustees of the will could not claim 
the furniture from the 

In 1828, the first husband of Mrs. M. (petitioner] 
appointed her his extrix., & directed the residue 
of his property to be converted into money with 
all possible speed & the proceeds to be laid out 
in an annuity. Now, instead of converting the 
property into money, according to this direction, 
with all possible speed, no step is taken to indicate 
an intention of carrying the direction into effect ; 
but the widow thought fit, considering it perhaps 
to be for the benefit of the family, though of that 
I cannot judge, to take to herself this property. 
By so doing she committed a devastavit^ & made 
the goods her own. She has retained them for 
four^n years in her own possession, without 
making any schedule of them, or doing anything 
to show that they were trust property. Eight 
years afterwards she married bkpt., & upon that 
occasion this property w^as not scheduled or dis- 
tinguished in any w'ay, but was carried by her to 
the house of her husband & thenceforth used & 
enjoyed by him without any claim being set up 
to them as trust property until this bkpey. took 
place. I think therefore that this trust was never 
considered as having any existence before the 
bkpey. occurred, which was fourteen years after 
the property was given to the widow to be con- 
verted into money as soon as possible. I consider 
it as property which she thus appropriated to 
herself & made her own. She was responsible to 
the children for her administration of the estate 
&, of coui'se, did not get rid of that responsibility 
by her conversion of the property to her own use. 
I am of opinion that tlie property, as regards the 
world at large, had long since ceased to be the 
property of testator. The case of Quick v. 
StaineSf No. 6859, ante, is decisive of the question 
(Sir John Cross). — Re Moore, Ex p. Moore 
(1842), 2 Mont. D. & De G. 016 ; 11 L. J. Bey. 
35 ; 6 Jur. 828. 


6859. Wife using goods of first 6861. Set off — Debt due to & by creditor.] — 

husband.] — If a woman, possessed of effects which Berristb v. Berriste (1690), Nels. 158 ; 21 E. R. 
were her husband’s who is dead, uses them as her 815. 

own, & after marries, her second husband also n -c • x i. * . i, x 

uses them, it is a devastavit. — Quick v. Staines , o8o2. ^ — .] Lxor. m trust for infants 

(1798), 1 Bos. & P. 293 ; 2 Esp. 657 : 126 E. R. having paid under a written obligation, executed 
911. abroad, though m possession of a counter otliga- 

At^tationa : — ^FoUd. Re Moore, Ex p. Mooro (1842). 2 to repay part ^th interest at the death of 

Moot. D. & Do a. 016. Mentd. OaskoU o. Marshall the party, acknowledging that to be so much more 
(1831), 5 c. & p. 31. than the debt, & neither instrument having been 

6860. Bankruptcy of second transferred, was charged, as having paid in- 

husband.] — Residuary personal estate was be- cautiously, though innocently; & therefore he 
queathed to testator’s widow & two other trustees ^as permitted to try the question at law. — V bz 
who with the widow wore the exors. of t™^!; (1^99), 5 Ves. 141 ; 31 E. R. 513. 

be converted with aU possible speed .]— Sec, also, Part VII., Sect. 2, sub-sect. 7, 

into money to be laid out in the purchase of an rmst. ^ ’ 

for the lives of the widow & c^djon ; & 

the tnistoes were directed to pay the annuity to 6863. Interest lost to estate.] — Hilliard v. 
the wife for the sole benefit of the children. Gorge (1677), 2 Cas. in Ch. 235 ; 22 E. R. 924. 


to second huOtand^With 
^ «coun<w.]— Testator devised hli 
Pro^rty upon trust to his wife 

trustee. The widow married G. 

^ of money 
I lie produce of S.’s estate, was, aftei 

J — VOL. XXI Vs 


her second marrlafire, handed to her 
husband. G.. who applied It to his own 
use, without KlvlnK any security for 
its repayment: — Meld: G, & wife 
had committed a devastavit 8c breach 
of trust respectively. — S hbpitard v. 
OooDEY (1866), 6 N. S. W. S. C. 1{. 


(Kq.) 81.— AUS. 

6863 I. Interest lost to estate .] — ^Where 
exors. bad not dlscharsed the onus 
that was upon them m rc«ard to 
the retention of shares, 8c had not 
acted reasonably in not selling or 

K 
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Sed, 4 . — For own 04 ^ 8 : Svh-aect. 6, A, (a) d: (b).} i fair &, reasonable discretion on the subject. — 

Webster v. Spencer (1820), 3 B. & Aid. 300 ; 
106 E. B. 694. 


6864. 


— The exors. appointed by testator 


did not prove the will until nearly seven years 
alter his death. Part of testator's estate con- 
sisted of moneys payable under a policy of in- 
surance on the life of testator, which he had 
equitably mortgaged to his bankers as security 
for a larger amount. The insurance society 
would not pay over the moneys without production 
of the probate, & for nearly seven years the exors. 
paid the bankers or their transferee out of the 
estate interest at 6 per cent, on their debt. After 
production of the probate the insurance co. paid 
over the policy moneys to the bankers’ transferee, 
together with intere^ at 1 per cent, per annum 
from the time when such moneys became payable ; 
& the difference between the interest thus received 
& paid was £157 14s. 8d. 

The exors. never had sufficient assets in their 
hands to pay all testator’s debts ; — Held : the 
exoM. could not be ordered to account on the 
footing of wilful default or breach of duty by 
reason of this loss of interest to the estate. 

On taking the common accounts of their receipts, 
exors. can properly be, & often are, charged with a 
devastavit arising on the accounts themselves 
(Chitty, Tj.J.). — Re Stevens, Cooke v. Stevens, 
[1898] 1 Ch. 162 ; 67 L. J. Ch. 118 ; 77 L. T. 508 ; 
46 W. R. 177; 14 T. L. K. Ill; 42 Sol Jo. 
113, C. A. ; affg., [1897] 1 Ch. 422. 

Mentd. Kelsoy «, Kelsey (1922), 91 L. J. Ch. 

6865. Investment of deceased’s estate — Exercise 
of reasonable discretion — Subsequent failure of 
security.] — Captain of a ship dies, leaving money 
on board, the mate becomes captain & improves 
the money, he shall, on allowance made him for 
liis care in the management of such money account 
for the profits & not the interest only. 

Where an exor. puts out money, though without 
the indemnity of a decree, upon a real security, 
which there was no reason then to suspect, but 
afterwards such security proves bad, he is not 
accountable for the loss, any more than he would 
have been entitled to the profits had it continued 
good. — Brown v. LrrroN (1711), 10 Mod. Rep. 
20 ; I P. Wms. 140 ; 2 Eq. Ca.s. Abr. 5, 722 ; 24 
E. R. 329. 

Annotation:— ISitid. Crawshay v. CtolUna (1826), 2 Russ. 325. 

6866. Private security.]— One of two 

exors. having alone proved the will, had received 
a debt due to testator, which by lus will was 
appropriated to the payment of specific legacies 
to his grandchildren, with interest thereon, & 
afterwards permitted the money to be lent out 
to a. thud person, by whom it was paid to A. A. 

exor., acknowledged 
that he hadreceived the money, & that it belonged 
to testator s grandchildren, but refused to pay 
it over to the exor. i—Held: both exors. might 
join m an action brought to recover the money 
agamst A. ; also it does not amount to a devastavit 
if an exor. lends out on private security money 
belonging to testator, but not wanted for the 
immediate use of the will provided he cxerciseH 


Annotaiione: — ^Diftd. Brassinirton v. Ault (1824), 2 Bing. 

177. BeU. Clark v. Hoi^bam (1823), 2 B. & C. 149 ; 

Hoath V. GhUton (1844), 12 M. & W. 632. 

6867. .] — If an exor, lay out the assets on 

private securities, aU the benefit made thereby 
shall accrue to the estate, yet the exors. ^ shall 
answer aU the deficiency & the particular 
circumstances of good conduct in the exor. cannot 
prevail against the general rule. — Adyb v. 
Feuilleteau (1783), 1 Cox, Eq. Cas. 24 ; 3 
Swan. 84, n. ; 29 E. B. 1045. 


6868. 


Along with executor’s own money- 


Subsequent failure of security — Personal liability 
for loss.] — (1) The administrator of an intestate’s 
estate paid to seven out of eight of the next of 
kin £1,250 on account of each share, & made only 
small payments on account of the remaining share. 
In distributing the residue of the estate, after a 
lapse of thirty years, the persons claiming the 
last-mentioned share insisted that for the purposes 
of distribution a sum of £1,250 ought to be treated 
as having been set apart on account of their share, 
& int-erest at 4 per cent, to be allowed thereon, & 
that the small payments ought to be treated as 
having been m^e on account of the interest on 
that £1,250 : — Held : this would be conferring a 
benefit in the nature of compound interest on the 
claimants of the unpaid share, the only mode of 
equalisation which the rules of the ct. allowed was 
to charge each recipient with the amount paid to 
him, together with simple interest at 4 per cent, 
from the date of payment. 

(2) An administrator having advanced a sum 
consisting partly of the intestate’s & partly of his 
own moneys on a security which it was appre- 
hended would prove deficient : — Held : the de- 
ficiency, if any, must bo borne by his own share 
of the moneys advanced in exoneration of the 
intestate’s estate. — Lambe v. Orton (1803), 2 
New Bep. 435 ; 33 L. J. Ch. 81 ; 11 W. B. 1043. 

6869. Assigning term — To attend inheritance.] — 

One posseasod of a term for 1,000 years, articles 
to purchase the inheritance, & by will gives £3,000 
to his daughter, & makes his son exor., & dies ; 
the son assigns the term in trust to attend the 
irffieritance, of which he takes a conveyance in 
his own name. Afterwards the son acknowledges 
a judgment to A., & mortgages the same lands to 
B., & dies insolvent ; A. shall first be paid his 
judgment, then B. shall be paid his mtge., & then 
the daughter, being administratrix to her brother, 
is entitled to her legacy of £3,000 In preference to 
the simple contract creditors. 

A term assigned by an exor. in trust to attend 
the inheritance, shuffi in equity follow all the 
estates created out of it, & all incumbrances sub- 
sisting upon it. But the term being by this 
means become not assets at law, the exor. who 
assigned the same is liable to the creditors for a 
devastavit. 

Ab the estate is to be sold for the satisfaction of 
creditors, though the sister who is admixustratrix 


endeavouriM to roaliso, & had not made 
out a case for their protection imder 
Trustee Act : — Held : they were liable. 
—Re Nichollb, Hall v. Wildman 

200 ; 4 0. wflC 

1611. — CAN, 

1. Destruction by fire — Breach of 


that 

w a A 


■"iT' '' . "Where an exor. 
ne had kept money 
- the estate for seyorai 
house, tmtil the same was 
oy tire, & the money lost ; 

guilty of a breach 
trust with respect to the money. — 


Lawson v. Cbookshank (1869), 2 Ch. 
Ch, 426.— CAN. 

m. Failure to claim under 

policy of iMwranee .\ — An exor. failed 
to claim tlmeously against an insurance 
CO. under a life policy of deoMsed k, in 
consequence the oo. successfully resisted 
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of her brother S. claims a debt but by simple 
contract, on account of the devaataviif yet having 
a right as administrator, to retain against all 
creditors in equal degree, she shall consequently 
retain her debt prior to all the simple contract 
creditors of her brothers (Talbot, C.). — Charlton 
V Low (1734), 3 P. Wms. 328 ; 2 Eq. Cas. Abr. 
269, 463, 470 ; 24 E. H. 1087, L. C. 

6870. Swearing property above value — Incurring 
greater stamp duty.] — It is a question for the jury, 
whether the exor. has committed a devastavit^ by 
swearing the property above its value, & so in- 
curring a greater stamp duty than he would other- 
wise have to pay, seeing that the exor. is bound to 
act promptly, &, therefore is not to be held to too 
close a search for testator’s property. — Jackson 
V. Bowley (1841), Car. &: M. 07. 

6871. On taking accounts.] — Re Stevens, Cooke 
V. Stevens, No. 6804, ante, 

6872. Executor taking security for debt — Re- 
newal of security given to testator — Security taken 
In name of stranger^ — Eveling v, Leveson (1598), 
Oouldsb. 115 ; 75 E. R. 1032. 

6873. .] — Norden v. Leven, No. 6903, 

post. 

6874. Prior security not delivered up.] — 

Anon. (1687), Frecm. Ch. 100 ; 22 E. R. 1084. 


(6) Improper Payments. 

6875. Debt upon usurious contract.] — An exor. 
pays a debt upon a usurious contract. That is a 
devastavit. — ^Anon. (1008), Noy, 129 ; 74 E. K. 
1093. 

6876. Payment of legacies — Before providing for 
debts — Liability arising from breach of covenant.] — 

Eeles V. Lambert (1648), Sty. 73 ; Aleyn, 38 ; 
2 Vern. 101, n. ; 82 E. R. 540. 

Annotations: — Befd. Davis v. Rayner (1671), 2 Keb. 758 ; 
Simmons v. Uolland (1817), 3 Mer. 547. 

6877. Breach of condition of bond.] — 

Hawkins v. Day, No. 0891, post. 

6878. Assets ultimately deflclent— 

Sufficient when legacies paid.] — If an exor., acting 
bond fidCf & under a conviction that tlie assets 
are amply sufficient for the payment of testator’s 
debts, permits specific legatees to retain or possess 
themselves of the articles bequeathed to them, 
he will be answerable for the value of those articles, 
with interest at 4 per cent., if there should ulti- 
mately be a deficiency of assets, although the 
deficiency should be occasioned by subsequent 
events, which he had no reason to anticipate ; & 
the ct. will direct an account to be taken of the 
value of the property so possessed by the legatees, 
& interest to be computed, unless it is certain that 
the assets will ultimately be sufficient to pay all 
the creditors. — S podb v. Smith (1827), 3 Russ. 
611 ; 38 E. R. 667, L. C. 

Annotation: — Beld. Johnston v. Newton (1853), 1 Eq. Rep. 
571. 


6879. .] — ^The exors. of a 

shareholder in a joint stock co., which was a going 
concern at the time of testater’s death, paid a 
legacy imder his will without providing for any 
contingent liability in respect of shares which they 
retained unsold. The co. was subsequently 
wound up & the exors. were placed in the list of 
contributories : — Held : they were liable to pay 
the amount of the legacy in satisfaction of calls. — 
Taylor v. Taylor (1870), L. R. 10 Eq. 477 ; 39 
L. J. Ch. 676 ; 23 L. T. 134 ; 18 W. R. 1102. 

AnnotaHfyns : — ^FoUd. Re Bewley’s Estates. Jefferys v. 

Jeflerys (1871). 24 L. T. 177. Befd. Jervis v. Wolferstan 

(1874), L. R. 18 Eq. 18. 

6880. Debts unknown to executor — 

Bond debt.] — ^Where an exor. or administrator has 
satisfied debts & legacies affecting testator’s or 
intestate’s estate & paid over the remainder to the 
residuary legatee & has had no notice of any other 
subsisting demand, provided he had not done it 
too precipitately, that it was a good answer to an 
action for payment of bond debt (Lord Kenyon). 
— Chelsea Waterworks Co. v. Cowper (1795), 
1 Esp. 275, N. P. 

’ Annotations : — Consd. Davis v. Blackwell (1832), 9 Bing. 5. 

Dbtd. Norman v. Baldry (1834), 6 Sim. 621. 

6881. .] — ^An exor. will be 

allowed payments made by him to simple contract 
creditors of his testator, a bond being in existence 
but not payable ; but he will not be allowed pay- 
ments to legatees, notwithstanding he had no 
notice of the bond. — Norman v. Baldry (1834), 
6 Sim. 621 ; 52 K. R. 726. 

Annotation : — ^Befd. Atkinson t>. Grey (1853), 1 Sm. & O, 

577. 

0gg2, .] — An exor., after pay- 
ment of all the debts of which he had notice, in- 
vested certain parts of the residue of testator’s 
personal estate remaining in his hands, in the 
funds in his own name, received the dividends, & 
paid them over to the legatees in satisfaction of 
their legacies given by the will : — Held : under 
these circumstances, the exor. could not sustain 
a plea of plene administravit to an action brought 
against him, fifteen years after testator’s death, 
for a specialty debt of testator, of which he had 
had no notice. — Smith v. Day (1837), 2 M. & W. 
684 : Murp. & H. 185 ; 6 L. J. Ex. 219. 

Annotations: — Mentd. Bogran v. Hand (1861), 14 Moo. 

P. C. C. 310 ; liowis v. Baker, [19051 1 Ch. 46 ; Llanflrattock 

V. Watney, Combe, & lleid (1909), 79 L. J. K. B. 233. 

6883. Admission of assets suffi- 

cient to have covered debt.] — Knatchbull v. 
Pbarnhead, No. 6554, ante. 

6884. Claim concealed by creditor 

being also legatee.] — Where a party entitled to a 
legacy under a will has a claim against testator, 
which he conceals from the exor. until after he has 
received the legacy, he cannot afterwards, in an 
action against the exor., object that the amount of 
the legacy was not paid in a due course of adminis- 
tration. — Stroud v. Stroud (1844), 7 Man. & G. 
417 ; 8 Scott, N. R. 166 ; 3 L. T. O. S. 126 ; 135 
E. R. 174. 


of the amount insured : — 
Reid : as the loss was due to a failure 
w comply with his duty & not to any 
diffloulty in oonstmlnx the polloy, the 
exor. was liable. — ^Master of Supreme 
Court v. Reuter, [19101 T. L. 294.— 

m 

PART VI. SECT. 4. SUB-SECT. 6.— 
A. (b). 

n. Distribution of assets^ With’ 


provision for liabilitu of estate .] — 
Shares of the capital stock of a bank, 
passed to the administrators of M.’s 
estate. Sc were by them transferred to 
the next of kin. The shares were 
subject to the “ doable liability ’* 
declared by 3 & 4 Oeo. V., o. 9, s. 125 
(D). Other assets, exceeding in value 
the amount of the liability upon the 
shares, were handed over to the next 
of kin ; & the whole estate was 
thus distributed ; — Held : when the 


administrators parted with the assets 
without provldiner for this liability, 
they were eruilty of a deveuiavit. Sc so 
rendered themselves liable personally. — 
Clarkson v. McLean (1918), 42 

O. L. R. 1 ; 13 O. W. N. 373.— CAN. 

o. .] — ^Where exors., who 

were aware of a mtge. afFectlmr tes- 
tator’s real estate, distributed the 
personal estate among the l^rstees 
without providing for the mtge. debt. 
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Sect. 4 . — For own ads: Sttb-sed, 5, A. jb) db (c).] 

6885. .] — (1) Payments to 

legatees is no answer to the claims of creditors, 
though no debt had arisen at the time of such 
payment. Thus, where the testator lield shai'cs in 
a banking co., & nine years after his death the 
bank was wound up & a call made, it was held, 
that payments to legatees in the meantime coidd 
not be allowed to the exors. as against the official 
manager in respect of the call. 

(2) Payments to legatees, made under a decree 
in a legatees’ suit, cannot be allowed as against 
creditors, if made without having the accounts 
taken, & therefore as upon an admission of assets. 
— Newcastle, etc. Banking Co. (Official 
Managers) v. IIymers (1856), 22 Beav. 367 ; 52 
E. R. 1149. 

6886. .] — The rule that an 

exor. who pays a legacy is personally liable to 
pay the amount of the legacy to any creditor of 
testator whose claim is unsatisfied, whether he 
had notice or not of the claim, applies to a case 
in which the creditor has given testator what 
purports to be a release of his claim, & the exor. 
bond fide believes the release to be valid, & the 
creditor does not question its validity till some 
years after the exor. has paid the legacy, fails 
in the first instance, but succeeds in setting aside 
the release on appeal . — Be Bewley’s Estate, 
Jefferys V. Jefferys (1871), 24 1^. T. 177 ; 19 
W. R. 464. 

Effect of statutory advertisement.] — 

See Part IV., Sect. 1, sub-sect. 4, post. 

6 g 87 , Release of debt by creditor — 

Release afterwards proved invalid.] — Be Bewley’s 
Estate, Jefferys v. Jefferys, No. 6880, ante. 

.] — SeCi generally^ Part IV., Sect. 5, sub- 

sect. 4, ante ; Administration of Estates Act, 
1925 (c. 23), 8. 27. 

6888 . Payment of capital — To tenant for life,] — 

Berkely V. Cope (1098), Colies, 39 ; IE. R. 109, 

H. L. 

6889. Before expiry of time limit.] — A. 

bequeathed to C., a married woman, £1,000 stock, 
to be transferred to her in her own name, for her 
separate use, & the principal to remain in trust 
of A.’s trustees, till C.’s youngest child should 
attain twenty-one, when the principal was to be 
her own. A.’s exors. transferred £1,000 stock 
into the name of C., & she & her husband sold 
their stock before their youngest child attained 
twenty-one. C., after her husband’s death, filed 
a bill to have this sum invested by A.’s exors. 
The exors. were decreed to pay the money into 
ct. ; but C. was held to have made a valid dis- 
position of the dividends which should accrue 
due before her youngest child attained twenty- 
one, & consequently not to be entitled to any of | 
such dividends. — Crosby v. Church (1841), 3 
Beav. 485 ; 10 li. J. Ch. 212 ; 5 Jur. 50 : 49 
E. R. 191. 

Annotations: — ^Mentd. Sawyer v. Sawyer (1885), 28 Ch. D. 
595 ; Shute v. Hogge (1888), 58 L. T, 546. 

6890. In discharge of annuity.] — Testator 


j bequeathed an annuity of £250 to liis widow, & 
I directed that a competent part of the money which 
he should die possessed of, & which should bo 
invested in his name, should, with the widow’s 
consent, be placed out, in the names of his exors., 
on other security or in the funds, to the intent 
that the widow might, during her life, receive the 
annuity, as it became due, out of the interest, 
dividends, proceeds, & produce thereof ; & after 
giving certain legacies, testator bequeathed tlio 
invested moneys, & all Ids residuary personalty, 
to certain other persons. The exors. paid the 
pecuniary legacies in full, & in course of time 
exhausted all the remaining assets, about £4,300, 
in keeping down the annuity : — Held : this was 
no devastaviiy because the capital fund was applic- 
able, under the terms of the gift, in payment of 
the annuity. — M iner v. Bai.dwin (1853), 1 Sm. 
&> a. 522 ; 17 Jur. 823 ; 65 E. R. 229. 

6891. Payment of debts — Simple contract debt — 
Before breach of condition of bond.] — Payment 
by exor. of simple contract debt, before breach of 
condition of bond, is good, & no devastavit in case 
of deficiency of assets, but payment of legacies is 
not. — IIawkins v. Day (1753), Amb. 160, 803 ; 
1 Dick. 155 ; 3 Mor. 555, n. ; 27 E. It. 107, 
L. C. 

Annotations: — Consd. Simmons v. Bolland (1817), 3 Mor. 

547. Apld. Newcastle, etc. Banking Co. v. Hymers 

(1856), 22 Beav. 367. Retd. Fletcher v. Stevenson (1844), 

3 Hare, 360 ; King v. Mallcott (1852), 16 Jur. 236. 

6892. Before bond debt — Not being 

then payable.] — N orman v. Baldry, No. 0881 , 
ante. 

0393 . Decreed to be statute-barred.] — An 

exor. is not at liberty to pay a debt out of his 
I testator’s estate after a claim to enforce tJic debt 
' has been dismissed on the ground that it is statute- 
barred. 

There being a difference of opinion between two 
exors. as to the propriety of paying a statute- 
barred debt, the creditor took out a summons for 
administration, which was dismissed on tlie ground 
of the statute. The solr. who acted for the creditor 
then induced one of the exors., without the know- 
ledge of the other, to draw a cheque in his favour 
for the amount of the debt on a fund standing to 
the joint account of the exore., & forming pai*t 
of their testator’s estate, & induced the bank to 
cash the cheque, & paid the proceeds into his own 
bank in trust for the creditor ; — Held : the solr, & 
the creditor were liable, as well as the exor. who 
signed the cheque, to restore the money to testa- 
tor’s estate. — Midgley, Midgley v. Midgley, 
[1893] 3 Oh. 282 ; 62 li. J. Ch. 905 ; 69 L. T. 
241 ; 41 W, R. 650 ; 9 T. 1.. R. 565 ; 37 Sol. Jo. 
016 ; 2 R. 561, C. A. 

Annotations: — Consd. Budgett v. Budgett, [1895] 1 Ch. 202. 

BeM. Trevor V. Hutchins, [1896] 1 Ch. 844; Re Slacdonald, 

Hick V. Fraaer (1897), 76 L. T. 713. 

.] — See^ generally y Pai*t IV., Sect. 2, 

sub-sect. 4, ante. 

6894. Non-interest bearing debt — In pre- 

ference to interest bearing debt.] — Re Stevens, 
Cooke v. Stevens, No. 0864, ante. 

.] — SeCy generallyy Part IV., Sect. 2, ante. 


which the real estate afterwards proved 
iusufSicient to meet : — Held : the 
exors. were personally liable to the 
intgee. for such deficiency to the extent 
of the assets so distributed. — S cottish 
Equitablk Life Assurance Society 
tJ. Beatty (1889), 29 L. II. Ir. 290.— 
IR. 

— An exor, who pays 


out inhorltanoes without providing 
for a continuing liability of tno estate 
incurs a personal liability to tho 
creditors.— UNION Bank (Liquioa- 

v*# !• x(« Arm 

.] — Union Bank 

(Liquidators) v. Watson’s Execu- 
tors, Cape op Good Hope Bank 


(Liquidators) v. Van Lirks’ Execu- 
tors (1891), 8 S. C. 300.— S. AF. 

r. Debts unknown to 

executor — Judgment debt] — Exors. 
against whom there is a iudgincnt for 
a debt owing by deooasorl & who have 

J iaid out the Inherltanoo to the heirs in 
gnoranoe of snob claim against the 
estate are entitled to recover tho money 
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6895. Payment ol anniiity— Previously paid by 
testator — No Investigation of annuitant’s titles.] — 

An exor. taking a transfer of stock during nis 
testator’s life with the knowledge that it was a 
trust fund, in his capacity of cxor., held liable to 
the ceatuia que trust. 

So, if an exor. continues to pay an annuity 
which his testator paid during liis life, for seven 
years after the death of testator, he cannot then 
refuse to continue the payments for want of 
assets, but will be held personally liable to the 
annuitant’s claim, on account of his laches in not 
ascertaining what the rights of the annuitant were. 
— Bentham V. Noble (1833), 2 L. J. Ch. 93. 

6896. Payment of remuneration — For work 
done for testator — No agreement for payment 
between testator & payee — Medical attendance.] — 

Shallcross V. Wright, No. 0545, ante. 

6897. Payment to certain residuary legatees — 
Subsequent Insufficiency of assets — Reduction of 
share of remaining legatees — First payment 
allowed.] — L., trustee of a will, prior to the in- 
stitution of a suit for administration of testator’s 
estate made certain payments to persons bene- 
licially interested in the residue. The chief 
clerk in his certificate disallowed these payments 
on the ground that at the time they were made 
there was a debt due from testator. At the time 
the payments were made testatoi-’s estate was 
sufficient for them & for payment of an equal 
sum to the other residuary legatees as well as of 
the debt but it was not now sufficient for these 
purposes & also for payment of the costs of the 
suit : — Held : he was entitled to be allowed these 
payments although the tiihe for reviewing the 
chief clerk’s certificate had expired. — L loyd v. 
Lloyd (1875), 23 W. 11. 787. 

Distribution of assets — Duty of representative.] — 

IV., ante. 

(c) Failurea and Omiaaions. 

6898. Interest on debt — ^Failure to keep down.] — 

It is a devastavit for an administrator to allow 
interest on a debt to g^ow into arroar <& then 
suffer a judgment for it. — Seaman v. Dee (1072), 
2 Lev. 40 ; 3 Keb. 15 ; 1 Vent. 19S ; 83 E. li. 
443. 

Annotations Reid. Davies v. Monkhouse (172J)), Fitz-G. 

70 ; Bank of England v. Morrico (1730), Lee temp. Hard. 

^19; Dickenson v. Harrison (1817), 4 rrico, 282; Me 

Stevens, Cooke v. Stevens, [1898] 1 Cli. 162. Mentd. 

Herries v. Jamieson (1794), 5 Term Rep. 553. 

6899. .] — A. is indebted to li. upon 

bond, & makes C. his exor., & dies, leaving assets 
sufficient to keep down the interest duo upon the 
bond. If the exor. does act, & possess himself 
of the assets, & keep them in liis hands, tV let the 
interest go on, this prejudice turns upon himself. — 
Anon. (1709), 2 Eq. Cas. Abr. 450 ; 22 E. R. 388. 

4 exor, who allows liis 

Icstator s estate to become insolvent by keeping 
<^ccount at a bankers at compound interest 
will not bo allowed the accumulated interest in 
passing his accounts. — B ate v. Robins (1803), 32 
Dcav. 73; 55 E. R. 28. ' 

6901. Interest bearing debt —Failure to pay ~ 
Fund available for payment.]— Where Ihere is an 
t*., *& a debt is to be paid by him, which does 


carry interest as a bond, there [the Lord Chancellor] 
directed an inquiry whether the exor. had a suffi- 
cient personal estate in his hands to discharge it ; 
&; if it is found, before a master, that he has, then 
to turn the interest upon the exor. himself, for 
he might have paid it, & saved the interest ; &> 
it may be, he made interest of the money in his 
hands in the meantime. — Anon. (1708), 2 Eq. 
Cas. Abr. 455 ; 22 E. R. 388. 

6902. .] — Uall V. IIallet, 

No. 0054, ante. 

6903. Getting in deceased’s property — Property 
left with stranger — ^Agreement to accept money in 
lieu.] — ^A stranger, who has goods of an intestate 
in his possession, enters into articles of agreement 
with the administrator to pay a certain sum of 
money & retain the goods ; qu. : whether the 
administrator be chargeable as for a devastavit. 

An exor. having an action of trover in right of 
testator compounds it by articles for payment 
of so much at a future day, this is a comversion 
<fc assets in hands before payment. — Norden v. 
Leven (1077), Freem. K. B. 442 ; T. Jo. 88 ; 3 
Keb. 778 ; 2 Lev. 189 ; 89 E. R. .331. 

Annotations : — ^Reld. Jenkins v. Plombe (1704), 0 Mod. Hop. 
91 ; Farr v. Newman (1792), 4 Term Rep. 621. 

6934. Instituting proceedings — Within statutory 
time — Defence of Statute of Limitations.] — Sup- 
pose intestate, after the action brought, had 
died within the six years, so as the administrator 
had convenient time to bring the action within 
six years, & that he does not do, but brings 
it after the six years, it will not lielp him. So it 
seems in that case, not bringing the action within 
the six yeai's would be a devastavit. — Hayward 
V. KiNpSEY (1701), 12 Mod. Kep. 568; 88 E. R. 
1520; sub noni. Kinsev' r. Hayward, 1 Lut. 250 ; 

I Ld. Raym. 432. 

Annotations: — ^Befd. Wilcox v. Huggins (1730), 1 Barn. 
K. B. 335 ; Hickman v. VValker (1737), Wlllos, 27 ; 
Carver r. James (1740), 7 Mod. Rep. 348 ; Adam v. Bristol 
Inhabitant (1834), 2 Ad. & £1. 389 ; Chirlewis v. Morning- 
ton (1858), 27 L. J. Q. B. 439. Mentd. Brown v. Bab- 
bington (1703), 2 Ld. Raym. 880 : R. v. Leighton (1708), 
Fortes. Rep. 173 ; Emory v. Bartlett (1729), 2 Stra. 827 : 
Davies v. Lowndes (1843), 6 Man. & G. 471 ; Swindell 
V. Bulkelcy (1886), 18 Q. B. D. 250. 

6905. Keeping down costs -Failure to apply for 
stay — Of concurrent actions.] — The waste of the 
estate that must ensue from numerous actions & 
suits being brought & prosecuted, can only bo 
prevented by the exors. putting in their answer 
immediately in the suit which it is most expedient 
should go on, & so facilitating & expediting a 
decree to the utmost of their power. After a 
decree made all persons having an interest may 
apply to stay creditors or legatees from proceeding 
any further in their different suits or actions, but 
the exors. are the pci’sons by whom such an appli- 
cation should bo made. It is part of their tiTist 
to protect the estate. They aiHj bound to do 
everything & with speed for avoiding useless 
expense. They w’ill be held responsible for any 
neglect under this head. This is what the ct. 
considers to be the duty of exore. for preventing 
the wasto*of the estate, whei'e creditoi'S & legatees 
are taking separate proceedings to enforce the 
payment of their diffei-ent claims. — B ailey v. 
Hill (1817), 2 t’oop. temp, t’ott. 311 ; 47 E. R. 
1172. 


5“^*! to tho heirs. — W atson’s Kxkoi;- 

« r. (1891), 8 

S. C. 283 ; 1 O. T. R. 214.— 8, AF. 
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A. (c). Under discretwwiry potvers.] — Exors. 

i. Conversion of testator's property with a discretionary power to sell their 
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8e<A, 4 . — For own ads: Siib-aect. 6, A. (c) <£: (d).] i to tho trust fund should bo occasioned thereby, 

atktta T— ^ . *-. 1 X 1 . w the trustee will be exonerated unless some negli- 

Hther by gence or default of his has led to that result 

continuance of testator s Insw- (Lobd Fitzgerald). — Speight v. Gaunt (1883), 

», ““ter to inquire g ^ Cas. 1 i 63 L. J. Oh. dl9 ; 50 L. T. 330 j 

7°u- .J"®*** J- t’- 8t ! 32 W. 11. 435. H. L. ; rem- S. 0. sub 

to «»'»• ^ Speight, SpBioHi- v. Gaunt, 22 Ch. D. 

to charge exors. neglecting to insure with the 727 C A 

amount of the policy for which the testator to > 11 *, /. * n.. 4 « 1 ^ n 1 /too/ii «/! t t 

the tune of his death was accustomed to insure nn. . — /.uoo/’aonu 


premises, which in tho hands of the exors. are 
destroyed by fire. Semble : exors. arc not bound 
either to insure or to continue the insurances of 
their testator. — Batley v. Gould (1840), 4 Y. & 
C. Ex. 221 ; 9 L. J. Ex. Eq. 43. 

Annotation : — ^Refd. He MoEacharn, Qamblos v. MoEaoham 
(1911), 103 L. T. 900. 

6907. Conversion of testator’s property — Failure 
of security.] — There is no rule in equity any more 
than at law, that the mere non-suing by a specialty 
creditor for any period within the statutory limit 
of twenty years is such negligence as deprived 
him of the right of requiring payment of the 
specialty debt. S. covenanted with B. for imme- 
diate p.ayment of a sum of money in exoneration 
of B., & in substitution for a similar sum which 
. was liable to pay within six months of his death. 

paid, or been called on to 
property amply sufficient 
nf exor., instead of providing out 

“oot the liability on her 


AJUUUUIV V* JJLLUUVA V* 

Ch. 221 ; Re Brogden, BUling v. Brogdon(1888), 38 Ch. D. 
646. Apld. Jobaou v. Palmer, 118931 1 Cn. 71 ; Shepherd 
V. Harris, [19051 2 Ch. 810. Held. Re Bellamy & Metro- 
politan Board of Works (1883), 24 Ch. D. 387 ; Re God- 
frey, Godfi-ey v. Faulkner (1883), 23 Ch. D. 483 ; Fry v. 
Tapson (1884), 28 Ch. D. 208 ; Re Dowar, Dewar v, 
Brooke (1885), 54 L. J. Ch. 830 ; Smith v. Stonoham 
(1886), 3 T. L. R. 77 ; Loaroyd v. Whitcloy (18/ 

App. Cas. 727 ; Magnus v. Uueeusland National 

(1887), 36 Ch. D. 25 ; Re I’arUhgton, Partington v 

(1887), 67 L. T. 654 ; Re Weall, Andiowa v. WoaU (1889), 
42 Ch. D. 674 : Re Hurst, Addisou v. Topp (1890), 63 
L. T. 665 ; Colohester Union Grdns. v. Moy (1893;, 68 
L. T. 564 ; Re Qasquuino, Gasquoine v. Qosquolne, [1894] 
1 Ch. 470 ; Re Somerset, Somerset v. Poulott, [18941 1 
Ch. 231 ; Re Chapman, Cocks v. Chapman, [1896] 2 Ch. 
763 ; Robinson v. Harkiu, [1896] 2 Ch. 415 ; Evans 
Williams v. Byron (1901), 18 T. L. R. 172 ; National 
Trustees Co. of Aiistralasla v. General f'inunoe Co. of 
Australasia, [1905] A. C. 373 ; Re Greenwood, Greenwood 
V. Firth (1911). 105 L. T. 509 ; Re Mackay, Griessemann 
V. Carr, [1911] 1 Ch. 300 ; Re Sheppard, Do Brimont v. 
Harvey, [1911] 1 Ch. 50. Hentd. He Do Pothoxiicr, Dent 
V. Do Pothonier, [1900] 2 Ch. 529 : Eaton v. Buchanan, 
[1911] A. C. 253 ; Re Solomon, Noro v. Meyer, [1912] 

1 Ch. 261 ; Re Allsop, Whittaker v, Bomford, [1914] 

1 Ch. 1. 

6012. Loss through robbery — While goods In 
hands of agent.] — decree having been made for 


covenant, loft her estate, consisting entirely of of agent.] — ^A decree having been made for 

snares m a bank, which afterwards failed, uncon- ^ general account & payment of tlie balance 
verted. The investment in bank shares was a party who died, &> his personal repro- 

autnonsed by tlie will of S. i—Held : the exors. ®®^tative having delivered certain goods, part of 
,,,• after a lapse of eighteen & a effects, to her own solr., to be delivered 

that covenant against the not answerable in the event of liis being 

estate of S. & the oxor. of S., having committed a cobbed of them. She would not have been answer* 
aevasUivvt in not converting the shares to provide remained in her own possession 

for payment of the debt, was liable to make good accident.— Jones v. Lewis (1751), 2 Ves. 

the^ amount for which his testatrix was so liable * ^8 N. 11. 155. 

^^venant.— ife Baker, Collins p. 

Khodes. TZe Seaman, Rhodes v. Wish (1881), 20 


ni. T\ nnn. l/. TTlDXa >J.001I, 

T- 058; 30 

>4n^to«ons;~Aold ReGnlfs, Hlake Gale (1883). 22 


AtmoUUione : — Consd. Job v. Job (1877), 6 Ch. D. 662. 
Befd. Brown v. Sewell (1853), 11 Hare, 49 ; Boetock v. 
Floyer (1865), L. J. Ch. 23. 

6913. Misappropriation — By agent — Agent pre- 

rh''Tr"oon HiaKe «. uaie ( 1883 ), 22 ^lously employed by deceased.] — One of three 

D 629 ** w C884), 27 C)h. exors. having employed in proving the will tho 

Ch. D. * 609 .° Bowles v. Hyatt (1888), 38 soIr. who was employed by testatrix in making it, 

RQOR TToii, X > , employed tho same solr. to negotiate for tho 

STn'VTi’vcs ^ a probate.] — Re compromise of a debt due from the estate. The 

. , ^ooKE V. Stevens, No. 6804, ante. exor. & the creditor were both living in Loudon. 

6909. .]—Re Morris Grifpithci xinniMs June, 1872, the solr. wrote to the exor. inform- 

V. Morris (1008), 124 L T Jo ^ ®' compromise had been effected of 

this particular debt for £260, & of another debt 

(r7) Tntsa «,,• ■ ji ^ ^ asking for a cheque. The exor. on 

(a; H 088 arising through Employment of J uly 4, sent a cheque for £310 to the solr. who paid 

Afirente. it into his own account. The compromise, in fact, 

bee. Trustee Act, 1893 (c. 53), s. 17, renealed bv been effected, & tho money was mis- 

irustee Act, 1925 (c. 10), s. 23. appropriated; but the exor. having taken no 

6910. General rule 1 CroTTmT « xt step in the meantime, did not find out the loss 

0958, post. niie.j— OLOUOH ». Bond, No. untU Doc. 1872 t—Ucld : the £310 ought to be 

allowed to the exor. — Re Bird, Oriental Com- 

rsTSSsiVi-rs}®"’ '*■ ■“ ^ 

Stk5|s,is£j;; IE ""ffar"*- mu, 

brokers & oSS«^if^he*does^s^fmm^A^trf^ bankers, 6914. Agent properly employed— No 

sity or in the regular courap r>f ®®6Ug®nc®»l — A trustee, although remunerated for 

-1 regular course of business. If a loss his services, is not liable for loss occasioned to 

:~Held : not 
V* clroumstancos, for loss 
sale.— M cMil- 
0>Sr * (1874), 21 Or. 369.— 


PART VI. SECT. 4. SUB-SECT. 6.— 
A. (d). 

ow?/® ** A testamentary 

employs an agent In tho 
^ministration of nor trust, is bound 
to supervise his management & to take 


(U1 duepreoantions, & she cannot escape 
liability for the misappropriation of 
funds by such agent. — ^Low v. Gbmlry 
(1800), 18 S. cTR. 686.-~CAN. 

6910 ii. .} — Kilbee r. Bneyd 

(1828), 2 Mol. 186.— IR. 
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the trust estate by the felonious acts of his ser- 
vants, provided such servant is properly entrusted 
^th the custody of the trust property, & is selected 
& employed without negligence. — J obson v. 
Palmer, [1893] 1 Oh. 71 ; 62 L. J. Oh. 180 ; 07 
L. T. 797 ; 41 W. R. 264 ; 9 T. L. K. 106 ; 3 R. 
173. 

Annotation Reid. Shepherd v, Harris, [19051 2 Ch. 310. 

6916. Judicial Trustees Act, 1896 

(c. 35).] — Testator inserted a clause in his will 
authorising his exors. to employ agents, & in- 
demnifying them against such agents’ acts & 
omissions. The surviving exor. sent a cheque to 
the solr. to the estate, oil the representation that 
the amount was wanted for the payment of 
estate duty, but made out the cheque in favour of 
the solr. himself. The solr. misappropriated the 
money : — Held : the exor. was entitled to be 
relieved from liability by sect. 3 of above Act, 
for he had acted honestly, with the belief that he 
could trust the solr., &, in view of the clause 
specially authorising him to employ agents, lus 
conduct could not be called unreasonable . — Re 
Mackay, Gbiessemann V. Carr, [1911] 1 Ch. 
300 ; 80 L. J. Ch. 237 ; 103 L. T. 755. 

Annotation : — Rofd. Re AUsop, Whittaker v. Baniford, 

[1914] 1 Ch. 1. 

6916. By co-executor — Acting as broker.] 

— The rule laid down in Speight v. (Jaunty No. 6911, 
ante, that in investing trust funds a trustee may 
employ a broker, &; pay the purchase-money to 
the broker, if he follows the usual & regular course 
of business adopted by ordinary prudent men, 
applies to a case where a co-trustee is employed 
& paid as broker under a clause in the will creating 
the trust. 

It is not the usual course of business for pur- 
chasers of Colonial or other inscribed stocks to 
attend personally at the bank & accept the transfer, 
though that course is recommended by a note 
on the common form of stock receipt issued to 
purchasers by the bank. A trustee will not, 
therefore, bo held liable for the fraud of his co- 
trustee, acting as broker, because he did not so 
attend & accept such a transfer, though he would 
have discovered the fraud if he had done so. 

The mere fact that a trustee improperly accepted 
a shai*e of commission from his co-trustee acting 
as broker, which he repaid to the trust fund 
before trial does not make him a partner with his 
co -trustee, or liable to make good the loss occa- 
sioned by the fraud of the co-trustee committed 
in the transaction for wliich the commission was 
paid. — Shepherd v. Harris, [1905] 2 Ch. 310 ; 
74 L. J. Ch. 574 ; 93 L. T. 45 ; 53 W. R. 670 ; 
21 T. L. R. 597. 

.] — SeCf further. Sub-sect. 5, B. (6) 
ii., & Sect. 6, poet, 

6917. Insolvency of agent properly employed — 
Agent previously employed by deceased.] — Exors. 
depositing moneys belonging to the estate, with the 
same persons as testator entrusted with his moneys 
in his lifetime, although they are not bankers, are 
not liable for a loss sustained by their bkpey. — 
Dorchester (Lord) v. Effingham (Earl) (1829), 
Taml. 279 ; 48 E. R. 111. 

6918. Auctioneer.] — An auctioneer, in 

good credit & extensive business, was employed 
by exors. to sell testator’s leasehold estates. 
Owing to objections raised by purchasers’ solrs. 
the purchases were not completed until six months 
afterwards. On the day on which the purchases 


were completed, the auctioneer failed to attend 
or to account for the deposit moneys in his hands, 
but shortly afterwards admitted to the exors. his 
inability to pay the amount due from bim in respect 
of such deposits, & promised to pay the same 
shortly, out of moneys coming to him in respect 
of a sale of large property, which he was about 
to effect. The exors. by the advice of their solrs. 
did not issue legal process against the auctioneer 
until two months after the time appointed for the 
completion of the purchases, when it was found 
that deft., being in insolvent ch'cumstances, had 
absconded : — Held : the exors. were not liable 
to make good the loss sustained by tlie auctioneer’s 
insolvency. — Edmonds v. Peake (1843;, 7 Beav. 
239 ; 13 L. J. Ch. 13 ; 49 E. R. 1056. 

An^tation : — ^Refd. Williama v. Higgins (1868), 17 L. T. 

6919. Only In respect of sums properly 

remitted — Premature remittance of legacy duty.] — 

Testator died in Aug. 1801, & his exors. remitted 
to their solr. £80 to obtain probate & £25 to pay 
legacy duty. The solr. became bkpt. in Nov. 
1861, &; the money was lost. The ct. allowed the 
exors. the £80, but not the £25, the latter advance 
being premature, the legacies not having yet, 
1863, been paid. — Castle v. Warland (1863), 32 
Beav. 660 ; 2 New Rep. 433 ; 55 E. R. 259. 

Annotaiion : — ^Refd. Re Mackay, GrleBsemann v. Carr, 

[1911] 1 Ch. 300. 

6920. Bank.] — ^Belchier v. Parsons, No. 

7066, poet. 

6921. Not in respect of excessive 

balance — Lodged with bank.] — Exors. of testatoi*, 
who died in 1862, had, in Mar. 1865, a balance of 
nearly £3,000 at their bankers, who had been the 
bankers of testator for twenty years. The estate 
realised more than £30,000, & considerable smns 
were from time to time required to be paid into 
& out of the account, & the balance was larger 
than it w'ould otherwise have been in expectation 
of a mtge. having to be paid off. A loss having 
resulted from the failure of the bank : — Held : 
the exors. were not justified in keeping a balance 
of more than £1,000, & the loss upon the excess 
above that sum must be borne by them. — AST- 
BURY V. Beasley (1869), 17 W. R. 638. 

6922. .] — A common order having been 

made for the administration of testator’s estate, 
the district registrar by his certificate foimd the 
outstanding personal estate to consist in part of 
book debts amounting nominally to £291, as to 
£113 part of which he certified that it represented 
a portion of book debts which the exors. had 
employed H. to collect, & for which H. ^had not 
accounted, & had claimed to deduct £55 for re- 
muneration, but that £25 was enough. The cer- 
tificate went on to say that H. h^ gone into 
liquidation, & that no part of the £113 was likely 
to be recovered. No application was made to 
vary this certificate. It appeared that H. had 
collected in all £168, had paid to the exors. in 
Apr., May & June, 1880, sums amounting in all 
to £55, & had gone on collecting without making 
any further payment to the exore. till July, 1881, 
when a receiver was appointed in the action, but 
it did not appear when ho became insolvent nor 
at wliat times the moneys received came to his 
hands. The action having come on for further 
consideration : — Held : where an exor. or trustee 
employed an agent to collect money in circum- 
stances which made such employment proper, & 
the money collected was lost by the agent’s 
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Sect, i.— 'For own acts: Sub-sect. 6, A. {d) & B. 
(o), (b) i. ii.] 

insolvency, the burden of proof was not on the 
ezor. to show that the loss was not attributable 
to hia own default, but on the persons seeking to 
charge iiim to prove that it was. — Be BiiiER, 
Bbieb V, Evison (1884), 26 Ch. D. 238 ; 51 L. T. 
133; 33 W. R. 20, 0. A. 

Liability on footing of wilful default.]— iScc Sub- 
sect. 6, B. (o), •post. 

SeCf alsOf Trusts & Trustees. 

B. Liability, 

(a) Principles of Liability — Wilful Default, 

See Judicature Act, 1873 (c. 66), s. 25 (XI) ; 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 44 ; Trustee Acts, 1893 (c. 63), 
B. 24; 1925 (c. 19), s. 30. 

6923. Executor equivalent to trustee — Liable for 
breaches of trust.] — Be Marsden, Bowden v, 
Layland, Gibbs v. Layland, No. 6991, post, 

6924. Executor a gratuitous bailee.] — (1) Where 
the assets of a testator have come into the posses- 
sion of the exor. & are afterwards lost to the estate, 
the rule at law as well as in equity now is, that the 
exor. stands in the position of a gratuitous bailee, 
& therefore cannot be charged without some wilful 
default : Jud. Act, 1873 (c. 06), s. 25 (11). 

(2) Semble : in an administration action under 
the new practice, an order charging an exor. with 
wilful default may, in a proper case, be made at 
any time during the i)rogi*ess of the action. — J ob 
V. Job (1877), 6 Ch. D. 562 ; 26 W. R. 206. 

Annotations: — As to (2) Consd. Lamins v. Gee (1878), 48 

L. J. Ch. 196. Expld. Mayer v. Murray (1878), 8 Ch. D. 

424. Consd. Barber v. Mackrell (1879). 12 Ch. D. 634 ; 

Jie Symons. Luke v. Tonkin (1882), 21 Ch. D. 757. Rdd. 

Re Alrd, Morton r. Quick (1878), 26 W. R. 441 ; Jie 

Wrightson, Wrightson v. Cooke, [1908] 1 Ch. 789. 

6925. Wilful default — ^Necessity for — Rule In 
equity.] — Jones v. Lewis, No. 6912, ante. 

6926. Rule at common law.] — ^An 

exor. admimstering, having once received money, 
assets of his testator, cannot discharge himself 
under the plea of plene administramt to an action 
by a bond creditor of his testator, by showing 
that he paid the money over to his co-exor., even 
for the purpose of satisfying the bond creditor 
who had applied for payment to such co-exor., 
if the co-exor. afterguards misapplied the money 
by retaining it to satisfy his own simple contract 
debt. 

No case at law has yet decided that an executor 
once become fully responsible by actual receijit of 
a part of his testator’s property for the due adminis- 
tration thereof can found his discharge in respect 
thereof, as against a creditor seeking satisfaction 
out of the testator’s assets either on the score of 


inevitable accident as destruction by fire, loss by 
robbery or the like or reasonable confidence dis- 
appointed or loss by any of the various means 
which afford excuse to ordinary agents & bailees 
in case of loss without negligence on their part 
(IjORD Ellenborough, C.J.). — Crosse v. SMmi 
(1806), 7 East, 246 ; 3 Smith, K. B. 203 ; 103 
E R 04 

Annotations : — Reid. Steam v. Mills (1833), 4 B. & Ad. 

657 ; Job V. Job (1877), 6 Ch. D. 662. 

5927. Since Judicature Act, 1873 

(c. 66), s. 26 (11 ).] — Job v. Job, No. 6024, ante, 

5928. .] — Speight v. Gaunt, No. 


6911, ante. 

6929. 


.] — Re Stevens, Cooke v. 

Stevens, No. 6864, ante, 

5930. Loss through employment of agent — 

No default In employment.] — Jobson v. Palmer, 
No. 6914, ante. 

5931 . Onus of proof— On person charging 

default.] — The transfer by an exor. of the trade 
of his testator & of the premises in which it was 
carried on, which W'ere of small value, to a third 
party, who afterwards continued the trade for his 
own benefit: — Held: under the circumstances, 
not to bo necessarily a breach of trust. 

Where upwards of twenty years liad elapsed 
after an exor. had settled the accounts of his 
testator’s estate with the residuary legatee, A- 
had given up all interference in the trust : Held : 
the onus was on the residuary legatee to prove 
that the conduct of the exor., which might have 
been a breach of trust, was so in fact, ; & the onus 
was not shifted by an omission that the account 
W'as settled on a misunderstanding of the rights of 
the parties, by which the residuary legatee was 
prejudiced. — Portloc^k v, Gardner (1842), 1 
Hare, 594 ; 11 L. J. Ch. 313 ; 6 Jur. 795 ; 66 E. 11. 
1168. 

5932. .] — Be Brier, BiiiEit v, 

EvisoN, No. 0922, ante. 

6933. No liability until devastavit proved.]— 

■R ATTTT.T.-Tn’ TTarton. No. 7424. vast. 


(6) Who Liable. 
i. In General, 

6934. Devastavit by co-representative — Other 
representative not liable.] — Harothorpe v. Mil* 
FORTH, No. 7008, post. 

5935 , .] — If one exor. do waste, the 

other shall not be charged. — Downes v. Wise- 
man (1631), Toth. 88 ; 21 E. R. 132. 

5936 , Rule at law— & in equity.] — 

(1) If two exors. be, & one of them waste all, or 
any part of the estate, the devastavit shall by law 
charge him only, & not his co-exor. ; in that 
case equitas sequitur legem. 


PART VI. SECT. 4, SUB-SECT. 6.— 
B. (a). 

t. Wilful default — Interest on 
numeys lost — Whether allotoed against 
executors .] — Although the ct. will order 
exors. to make good moneys lost by 
neglect or default. It will not also charge 
them interest on those sums. — 
Vanston V. Thompson (1864), 10 Gr. 
512.— CAN. 

__ »• What amounts fo.] — 

Wilful default in an exor. docs not 
imply deliberate or Intentional default. 
He may be charged with a loss arising 


from mere negligence or imprudence, if 
unexcused.- -CoNOLLY v. Conolly 
(I860), 17 I. Ch. R. 208.— IR. 

b. .] — Testatrix left 

£150 to O. Tho exors. dospatebed a 
banker’s draft to G. to an address given 
to them by G.’s sister, without further 
Inquiry. Tho money having got mto 
the hands of the wrong person ; — Held : 
the exors. were guilty of negligence 
amounting to wilful default Ac must 
make good the loss out of their own 
pockets. — Little v. County Down 
I (OOVEUXOIU#), 11918] 1 1. R. 

-IR. 


0 . Not Ttaying Irgacy.] 

— 'J’ostator by his will directs $300 to 
be paid to his uleoo, & loaves an estate 
sumclent to meet same. The exor. is 
guilty of wilful default in cot paying the 
legacy. — P urchasb v. Pitman (1901), 
8 Ntld. L. R. 469.— NFLD. 

PART VI. SECT. 4, SUB-SECT. 6.— 
B. (b) i. 

d. Representative durante viinori- 
tate .] — ^An infant, whether exor. or 
exor. de son tart, is not liable for a 
devastavit. — YouNO v. Purvis (1886), 
11 O. R. 697.— CAN. 
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(2) If upon the tjroofs or circumstances the ct. 
be satisfied that there be dolus tnalusy or any evil 
2 iractice, fraud or ill intent in him that permitted 
Ills companion to receive the whole profits, he may 
bo charged though he received notliing. — Tow'NLEY 
V. Shbrbornic (1633), J. Bridg. 35 ; Toth. 88 ; 
123 E. B. 1181. 


Annotations : — ^Kentd. Scnrfleld v. IIowcb (1790), 3 Bro. 
C. C. 90 ; Thompson v. Finch (1856), 22 Beav. 316. 


6937. .] — Vanbrouqii v. Cock 

(1071), 1 Gas. in Gh. 200 ; 22 E. B. 761. 

6938. ,] — OiiAJMPNEYS V. Browne, 

No. 7012, post. 


6939. Unless collusion alleged.] — 

James v. Erearson, No. 7015, post. 

6940. Representative durante minorltate— Lia- 
bility when minor attains fuli age— To detinue 
— Not account.] — The remedy of an infant, on 
coming of age & proving the will, against the 
administrator durante minore ccLale for goods, is 
not an action of account, but of detinue, or he can 
sue in the ordinary’s ct. — Anon. (1541), Beni, 
25 ; 73 E. B. 940. 


6941. .] — Chandler v. Tjiomi’SON 

(1(520), Hob. 265 ; 80 E. B. 41 1. 

. 4 nrwtottoHS .-—Ref d. Lawson v. Crofli» ( 1661 ), 1 Kob. 157 ; 
PJstob r. Thorowgood ( 1697 ), 1 Ld. Itaytu. 283 . Mentd. 
11 . V. Middlesex ( 1804 ), 4 East, 604 . 

Liability for acts of co-representative. J — See 

Sect. 4, post. 


ii. Representative of Iteprescntativc. 

See 30 Car. 2, c. 7 ; 4 Will. & Mar., c. 24, s. 12 : 
Administration of Estates Act, 1925 (c. 23), s. 29. 

6942. Whether representative liable— In equity.] 

— Though an exor. of an exor. should not be 
charged at law for a devastavit by the first exor., 
yet in equity here he should be charged (Pinch, ,T.). 
—Anon. (1675), Freem. Ch. 313 ; 22 E. B. 1234. 

6943. .] — Tucke’s (Sir Brian) Case, No. 

6731, ante. 


6944. Not for action of debt.] — Debt lie; 

not against the exor. of an exor. upon a devasiavi 
by the fii*st exor. — Browne v. (joi.LiNS (1075) 
Freem. K. B. 392; 3 Keb. 530; 2 Lev. 110 
1 Vent. 292 ; 89 E. B. 29], 


6945. .] — Holcomb v. Petit, No. 0732, ante. 

•] — A. being entitled to a legacy of 

i-OjOOO, the exor. &residuai*y legatee misrepresented 
the amount to be £4,000, & for this sum the residuary 
legatee gave his bond to A. The exor., liaving 
paid all the debts & other legacies, handed over 
all that remained to the residuary legatee, & which 
was more than suilicient to satisfy A.’s demand : 
■—Held : a bill naight be sustained by A. against 
the residuary legatee & the i-cpresentatives of the 
exor. for recovering the extra £1,000 & interest, 
without making the r^reseutatives of testator 
a party.— Beasley v. Kenyon (1841), 3 Beav. 
514; 49E. B. 214. 


• fN i ^ administration, 

instituted by the administrator, who M’as also the 
lust tenant for life of the estate under the will, 
orders were made for the sale of Bank stock & 
r^ast India stock, & for the I'calisatiou of other 
tunas & securities, & the investment of the pro- 
ceeds in Consols, but such orders were not pi-o- 
^cuted Held : the estate of the administrator 
liable for the loss or damages occasioned to 
tne estate of original testator, by the neglect or 


omission to carry into effect the diicctions of the 
orders. — S owerby v . Clayton (1844), 3 Hare, 
430 ; 8 Jur. 697 ; 67 E. B. 449. 

6948. Where no knowledge of devastavit — 

But allegation of constructive notice possible.] — 

Bartlett v. Harton, No. 7424, post. 

6949. Receipt of assets of first testator 

admitted — ^No receipts of assets of second testator.] 

— A bill against B., who was the exor. of M., 
the extrix. of T., to establish a claim against T.’s 
estate, alleged a specific misappropriation by M. 
of T.’s assets, & asked for the accounts of T.’s 
estate. There was no allegation in the bill 
imputing to B. knowledge of IH.’s dealings with 
the estate. B., having by his answer admitted 
assets of T. received by M. but not assets of M. 
received by himself, submitted that he was not 
bound to set fortli the accounts of T.’s estate. 
Answer held sufficient. — Lander v. Weston 
(1849), 13 Jur. 877 ; subsequent proceedings (1850), 
14 Jur. 949. 

6950. Devastavit by deceased co-executor — 

Receipt of profits of land under trust for sale.] — 

A case of wilful default & negligence was alleged 
on the pleadings against exors. for not having sold 
testator’s estate, at the first hearing accounts 
& inquiries were directed: — Held: (1) as at the 
original hearing it was not ascertained who the 
parties entitled under the will were, defts. were 
still chargeable with their breach of duty ; (2) as 
testator’s widow, a co-extrix. with another deft., 
had received the rents &, profits during the whole 
period, her estate was liable to make good the 
surplus over what she would have been entitled 
to in case there liad been a sale & investment 
according to the will. — Pattenden v. Hobson, 
PA'rTENDON V. CHURCH (1853), 1 Eq. Bcp. 28 ; 
22 L. J. Ch. 697 ; 21 L. T. O. S. 84 ; 17 Jur. 406 ; 
1 W. B. 282. 

Annotation : — Ocnerally, Mentd. Re JoaHicson’s Trusts 
(1866), L. II. 2 Eq. 276. 

6951. Assets of first testator in hands 

of co-executor.] — ^Plea to count that H. appointed 
.T. & B. his exors., that B. was at the time of the 
death of J . still living, that .T. had at the time of 
his death, &that after his death, B. had in his hands 
personal estate & effects of H. sufficient to satisfy 
the Judgment & that deft, had never had any 
personal estate & effects of H. in his hands as 
exor. to be administered : — Held : plea bad ; 
deft, being responsible as exor. for the devastavit 
by J. which the plea admitted. — Coward 
Gregory (1866), L. B. 2 C. P. 153 ; 36 L. J. C. P. 

1 ; 15 L. T. 279 ; 12 Jur. N. S. 1000 ; 15 W. B. 
170. 

A7inoMio7is : — Mentd. Mills r. East London Union (1872), 
L. R. 8 C. P. 79 ; Jacob v. Dovm, llOOO] 2 Ch. 166 ; 
Hewitt V. Howlands (1924), 131 L. T. 757. 

6952. Devastavit committed by mistake.] — 

Law of Property Amendment Act, 1860 (c. 38), 
s. 13, is no bar to a suit by the adhiinistrator de 
bonis non of intestate against the personal repre- 
sentative of the original administrator to recover 
assets wliicli by mistake had been misappi-opriated 
by the original administrator more than twenty 
years before, where the persons entitled were sui 
juris at the time. 

The sect, applies to assets distributed hy the 
administrator, not to assets retained by him 
(Romilly, M.R.).— Bred r. Penn (1866), 35 L. J. 
Ch. 464 ; 14 W. B. 704. 

Annotation: — Refd. Re Johnson, Sly v. Dlako (1885), 29 
Ch. D. 964. 
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Executors and Administrators. 


Sect, 4 . — For own acta: Svb-accU 6, B» (b) Hi. 


iii. Where Repreaentaiive a Married Woman. 

See Married Women’s Pi*operly Act, 1882 
(c. 75). 

6953. Liability of husband — Pre-nuptial de- 
vastavit by wife — Liability de bonis proprils.] — 

If a man marry an administratrix to a foniier 
husband, who lias wasted the assets during lier 
widowhood, he shall be liable to the debts of 
intestate ; for it shall be considered a devastavit 
in him. — Kings v. Hilton (1640), Cro. Car. 603 ; 
70 K. R. 1118. 

6954. .] — Where a man marries 

a woman, without stipulating for any particular 
fortune, or making any settlement ; if after the 
death of the wife, debts of hers appear, the husband 
not being a purchaser, in such case shall be answer- 
able for the debts of the wife in equity, as far as he 
had any money, or other personal estate of hers. 
— ^PowEU. V. Beij. (1706), Free. Ch. 255 ; 1 Eq. 
Cas. Abr. 60 ; 24 E. R. 124, li. C. 

Annotation : — Raid. Heard v. Stamford (1735), 3 P. Wins. 
409. 


6955. In respect of any interest in 

wile’s property.] — Powell v. Bell. No. 0954, atite. 


6956. Post nuptial devastavit — By co- 

executor of wife — Intermeddling with estate by 
husband.] — A. & B., the wife of C., took out 
administration to an intestate. A. & C., with the 
knowledge of B., & for the purpose of distribution 
amongst the next of Idn, sold out stock belonging 
to the intestate, & paid the proceeds into a bank, 
to the joint account of A. & C. ; & they agreed 
that all cheques on the bank should be signed by 
them jointly. Soon afterwards all the next of 
kin, except one who was abixiad, but was expected 
to return shortly, were paid their shares, & a sum 
was reserved in the bank to answer the share of 


the absent party. C. died, <fe 10 months after- 
wards A. drew out the reserved sum & absconded : 
— Held : C.’s estate was answerable for the loss ; 
but the question as to B.’s liability was reserved. 

It will be found to be the result of the best 
authorities, that a personal representative, exer- 
cising due diligence with regard to the estate 
of testator or intestate, will not be made liable 
for the insolvency of the person in whose hands 
a trust fund is deposited. Yet, if that line of duty 
w not strictly pursued, & money is invested upon 
insolvent estates, or deposited in the hands of 
persons not to be trusted, such personal repre- 
sentative would be held liable (per CuK.). — Clough 
V. Bond (1838), 3 My. & Cr. 490 ; 8 L. J. Ch. 51 ; 
2 Jur. 958 ; 40 E. R. 1016, L. C. ; aubaequent 
proceedings, aub nom. Clough v. Dixon, Collins 
V. Bond, Collins v. Collins (1841), 10 Sim. 564. 

.---Expld. ADistd. Klngham v. Lee (1846), 15 
Vaughan v. vanderetegen (1854), 2 
Drew. 363: Smith v. Smith (1856), 21 Bcav. 385. Folld. 

1 Cfh. 494). Refd. Munch v. CookoroU (1840), 6 

Beav. 84 ; Johnson v. Newton (1853), 11 Hare. 
160 ; Lander t>. Weston (1855), 3 Drew. 389 ; Browne 
V. Butter (1857), 24 Bcav. 159 ; He Speight, Speight v. 


Gaunt (1883), 22 Ch. D. 727 ; Be Brogdon, Billing v. 
Brogden (1888), 38 C)h. D. 646. Broodnurst v. Beu^y 
(1841), 1 Y. & 0. Ch. Cas. 16 ; Fletcher v. Fletcher (1844), 
8 Jur. 1040 : Horn v. Ck>loman (1856), 28 L. T. 0. 8. 06 ; 
Welstead v. Colvile (1860), 28 Beav. 637 ; Newlen v. 
Hallett (1868). 19 L. T. 47i ; Grimwade v. Mutual Soc. 
(1884), 52 L. T. 409 : Be Gasquoine, Gasquoine v. Gas- 
quoino, [1894] 1 Ch. 470. 

6957. By husband or wife — Wife also 

executor of husband.] — The husband of an extrix. 
or administratrix is liable for all the assets received 
or devaatavita committed by himself or by his wife 
during the coverture, & liis estate remains liable 
after his death. The husband of an extrix., who 
was liable for a breach of trust, made his wife & 
two others his extrix. & exors. They possessed 
themselves of all his assets ; — Held : the husband’s 
liability was not satisfied by the circumstance of 
his widow uniting in herself the two characters ; 
& in a suit to charge the husband’s assets, an 
inquiry as to the amount of such assets received 
by her was refused, & it was held that her legal 
personal representative was not a necessary party. 
— Smith v. Smith (1856), 21 Beav. 385 ; 2 Jur. 
N. S. 967 ; 4 W. R. 316 ; 52 E. R. 908. 

Annotation : — ^Apld. Be Smith’s Estate, Cliflord v. Washing- 
ton (1879), 48 L. J. Ch. 205. 

6958. .] — The defaults of a feme 

trustee dmdng coverture are chargeable to her 
husband. 

Testator appointed his wife & two others oxoi*s. 
trustees ; directed his business He a leasehold 
house to be sold, & gave the residue, which was 
principally leasehold property, to his wife, directing 
that if she married again it should bo settled to 
her separate use for life, then he bequeathed the 
house “ if not sold, & the money settled as above 
stated & all money, etc., so settled upon her for 
her lifetime ” to certain other persons ; but if 
his wife should not marry again he left the property 
to her own disposal at her death. 

The widow married again two years after tes- 
tator’s death ; the leaseholds were not conveiied, 
& she received the entire income till her death, 
twenty-nine years afterwards, by wliich time the 
greater portion of the terms of years had run out. 
Her second husband, who survived his wife & her 
co-trustees, never acted in the trust : — Held : 
the leaseholds ought to have been converted upon 
the widow’s second marriage, & the second husband 
was liable as a trustee having legal control over 
the trust property, for a breach of trust in per- 
nutting the tenant for life to receive the entire 
income of the unconverted property. Semble : 
the excess of income thus received by the tenant 
for life must be held as received by her husband 
through her hands. 

The husband was ordered to recoup to the trust 
estate the difference between the income of the 
leaseholds received by himself or his wife during 
the coverture, &, the dividends which would have 
been produced by a sale thereof at the time of 
her marriage & investment of the piDceeds in 
consols. — Re )Smith’8 Estate, Clifford v. 
Washington (1879), 48 L. J. Ch. 205 ; 40 L. T. 


PART VI. SECT. 4, SUB-SECT. 6. — 
B. (b) iii. 

e^LiabUUy of hu^nd.] — A., a 
married woman, having mJsappi'o- 

E rlated a deposit receipt belonging to 
er father, cashed the same with a 
tr^er to whom her husband was 
indebted. In an action by the exors. 
of A.*b father against A. as administra- 


trix of her husband. Sc also in h 
porsonal cap^ity, evidence was glv< 
that A. s father had ceased to trei 
the appropriation of the deposit receli 
by A. M a theft; — Held: It must 1 
inferred that A.’s father had ratifli 
the appropriation hy A. of tiie depos 
receipt, & the conversion by her of tl 
same into cMh, & that A.’s busbar 
having adopted the acts of his wife t 


his agent, would have boon liable to 
an action for money had Be received to 
the use of the father, & Judgment 
should be against A., as administratrix 
of her husband, as well as in her 
personal capacity. — L yons v. O’Brien, 
11911] 2 1. K. 639.— IR. 

f* .1 — When a husband con- 

sents to his wife undertaking ui office 
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6959. Devastavit by wife — Death of wife 

before Judgment on devastavit.] — Baron v , 
Berkley (1698), 1 Lut. 670 ; 125 E. E. 351. 

6960. Liability of wife — ^Devastavit by husband.] 

— The husband of a /ewe extrix. commits a 
devastavit f & becomes bkpt., the wife is not liable. — 
Bbynon V. Golltns (1788), 2 Bro. 0. C. 323 ; 
2 Dick. 697 ; 29 E. E. 177, L. 0. 

AntMtaHon : — Consd. Soady v. Turnbull (1806), 1 Ch. App. 
494. 

6961. Comi^tted during Joint lives.] — 

A married woman extrix. proved the will & sur- 
vived her husband : — Held : she was liable for a 
devastavit committed by her husband during their 
joint lives. — Soady v. Turnbull (1866), 1 Ch. 
App. 494 ; 35 L. J. Ch. 784 ; 14 L. T. 813 ; 30 
J. P. 012 ; 12 Jur. N. S. 612 ; 14 W. E. 955, 
L. JJ. 

6982. Devastavit by co-executor.] — Clough 

V. Bond, No. 6956, ante, 

(c) Devastavit at Instigation of Beneficiary. 

See Tiiistee Acts, 1893 (c. 53), s. 45 (1); 1925 
(c. 19), 8. 62. 

6963. Representatives freed from liability.] — 

(1) It is established by all the cases that if the 
cestui que trust joins with the trustees in that 
which is a breach of trust, knowing the circum- 
stances, sucli cestui que trust can never complain 
of such a breach of trust. I go further & agree 
that eitlier concmTcnce in the act or acquiescence 
without original concurrence will I'elease the 
trustees (Lord Eldon, C.). 

(2) It may be laid down now that though one 
exor. has joined in a i*eccipt, yet whether he is 
liable sliall depend on his acting (Lord Eldon, 
C.). — Walker v. Symonds (1818), 3 Swan. 1 ; 
36 E. E. 751, L. C. 

Annotations : — ^Refd. Burrows v. Walls (1855), 5 Do G. M. & 
G. 233 : Farrant v. BlauoMord (1863), 1 Do G. J. Sc Sra. 
107 ; ChlUingwoiiji v. Ghainbors, [1890] 1 Ch. 685 ; 
Flotoher v. Gollis, [1905] 2 Oh. 24. Mentd. Hood v. Pimm 
(1831), 4 Sim. 101 ; Tarletou v. Hornby (1835), 1 Y. & C. 
Ex. 333 ; Munch v. Cockerell (1836), 8 Sim. 219 ; Perry 
V. Knott (1841), 4 Boav. 179 ; Shipton v. llawllns (1845), 
4 Hare, 619 ; Me Trait, Ex p. Jamos (1853), 3 Do G. M. & 
G. 493 ; Thompson v. Fmoh (1856), 22 Boav. 316 ; 
Lloyd V. Attwood (1859), 3 Do G. &: J. 614 ; lie Broken, 
Billing V. Brogdon (1888), 38 Ch. D. 546 ; London General 
Omnibus Co. v. Holloway, [1912] 2 K. B. 72. 

6964. .] — Suppose a cestui que trust in 

remainder induced his trustees to commit a breach 
of trust for the benefit of the tenant for life can 
such a remainderman compel the trustees to 
niake good the loss or resist their claim to have 
it made good out of his interest when it falls in 
if some other cestui que trust compels them to 
make the loss good. 1 apprehend not (Lindley, 
L.J.). — CHILIdNaWORTH V. CHAMBERS, [1896] 1 
Ch. 085 ; 65 L. J. Ch. 343 ; 74 L. T. 34 ; 44 W. E. 
3S8 ; 12 T. L. E. 217 ; 40 Sol. Jo. 294, C. A. 
Annotations: — Reid. Fletxsher v. Collis, [1905] 2 Ch. 24. 


Mentd. Boblnson v, Harkln, [1896] 2 Oh. 415 ; Moxhaxn «. 

Grant, [1900] 1 Q. B. 88 : Slade v, Gbalne, [1908] 1 Ch. 

522 : Be Rhodesia Goldfields, Partridge v. Rhodesia 

Goldfields, [1910] 1 Ch. 239. 

6965. Although beneficiary deriving no 

benefit.] — Independently of the Trustee Act, 
1893 (c. 63), s. 45, a beneficiary of full contracting 
age & capacity who knowingly conronts to a 
breach of trust is not entitled to relief against 
the trustee for any loss occasioned to that bene- 
ficiary’s interest in the trust estate by reason of 
the breach of trust, even though he has derived 
no benefit thereby ; the consent to the breach of 
trust, if proved, need not be in writing. 

In 1885 a trustee, with the consent of a husband 
tenant for life, sold out the whole of a trust fimd 
& handed it over to the wife of the tenant for life, 
who spent it for her own purposes. 

In 1891 an action was commenced by the re- 
maindermen against the trustee to make him 
liable for the loss occasioned by this breach of 
trust, in which an order was eventually made 
staying proceedings on the trustee undertaking 
by mtges. of policies on his life by a portion of 
his pension to replace the whole of the funds so 
lost ; this order directed the money so paid in to 
be applied, first, in satisfaction of the trust fund, 
& then of interest thereon from 1891. At the time 
of the death of the trustee in 1902 the whole of 
the trust fund had thus been replaced, with a con- 
siderable surplus representing interest from 1891 ; 
this surplus was now claimed by the representative 
of deceased trustee by way of indemnity, by 
the trustee in bkpey. of the tenant for life ; — 
Held: as the tenant for life who had concurred 
in the breach of trust could not require the trustee 
to make good his life interest in the trust estate, 
he had no right as against the trustee to anything 
that represented income of the fund replaced by 
the trustee, & his trustee in bkpey. was in no 
better position, &, accordingly, the rej^resentative 
of the deceased trustee was entitled to this surplus. 
— FijflTCHER V. Collis, [1905] 2 Ch. 24 ; 74 
L. J. Ch. 502 ; 92 L. T. 749; 53 W. E. 516 ; 49 
Sol. Jo. 499, C. A. 

0966, “ Instigation ” or request ’* — Need not 
be in writing.] — In Trustee Act, 1888 (c. 59), s. 6, 
providing for indemnity to a trustee who has 
committed a breach of trust “ at the instigation 
or request or with the consent in writing of a 
beneficiary,” the words “ in writing ” apply only 
to “ consent,” & not to “ instigation ” or 
“ request.” 

The discretion which the section confers upon 
the ct. of ordering that the interest of the bene- 
ficiary be impounded by way of indemnity to the 
trustee ought to be exercised in a case where both 
the trustee & the instigating beneficiary were 
aware of the facts which constitute the breach of 
trust. 


he beoomoB liable for the ohiifcatioas 
inouiTed by her in that character if ehe 
has no separate estate. — Pattisson v. 
M'Vioar (1886), 13 II. (Ct. of Soss.) 
650 ; 23 Sc. L. 11. 373.— SCOT. 

PART VI. SECT. 4, SUB-SECT. 6.— 
B. (0). 

f; Bepresentatives freed from lia- 
uilUy — Beneficiaries derive benefit,] — 
Actions were broufirht by residuary 
l^efiolarles to set aside a i^o made by 
onrloes. of lands belongtoff to tho 
ts^te. At tho time of the sale a good 
pnoe was obtained, but sinoe then tho 


lands had more than doubled in value. 
Pitfs. had Joined in the deed to pur- 
chaser Sc obtained certain spooifle 
legacies out of pnrobase-moneys, but 
claimed the lands had been In reality 
secretly purchased by one of the 
extricos. & that there had boon a 
oonsequent breach of trust : — Held : 
the onus was on tho pitfs. to got rid 
of the deed they signed, & no scSlcieut 
grounds had boon shown. — 

V. llAYCROl-’l’, llAYCUOFTtJ. CoOK (1913), 
24 O. W. K. 807 ; 4 O. W. N. 1508 ; 12 
■>. L. K. 846.— CAN. 

h. Consent to devastavit by some 


creditors — Whether aU creditors bound.] 
— An administratrix made default & 
the sureties pleaded an equitable 
defence that the administratrix had 
with the knowledge of creditors con- 
tinued trading, instead of settling tho 
estate. Sc that the deficiency of assets 
had resulted from such trading : — 
Held : however this equitable defence 
might avail against assenting creditors, 
it afforded no answer to any who 
had not acquiesced. — Shtheuland v. 
Wilson (1881), 14 N. S. U, (2 R. Sc G.) 
354 ; 1 C. L. T. 95.— CAN. 

The exoi*s. under 
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Sect 4. — For ovmi ads: Svb-sed. 5, B. (c) <£? C. 
(a), (b) ds (c) i.] 

Where a trustee for a married woman, tenant 
for life restrained from anticipation, advanced 
part of the capital to her upon her verbal request 
& statemoni/ that the money was needed to prevent 
her home from being sold up ; — Held : the trustee, 
upon making good to the estate the money so 
^vanced, ought to bo indemnified out of the 


00 L. T. 700 ; 40 W. R. 524 ; 30 Sol. Jo. 504. 

Annotations ; — ^Re!d. Bolton r. Curro (1894), 13 R. 174 ; Re 

Somerset, Somerset r. Poulctt, [1894] 1 Ch. 231 ; Marav. 

Browne, [1895] 2 Ch. 69. 

6987. Consent to devastavit — Whether must be 
In writing.] — Griffith v. Hughes, No. 0900, 
ante. 

6968. .] — Fletcher v. Collis, No. 

0905, ante. 

6969. Impounding beneficiaries share — Jurisdic- 
tion of court — Exercise of discretion.] — Griffith 
V. Hughes, No. 0900, ante. 

6970. .] — An investment of trust 

funds on mtge. of property of insufiicient value 
was made by trustees at the instigation & request 
& with the consent in writing of the tenant for 
life ; but it did not appear that he intended to bo 
a pai’ty to any breach of trust, or to an invest- 
ment on the property without inquiry, & in effect 
he left it to the trustees to determine whether the 
investment was a proper one for the moneys 
proposed to be advanced : — Held : the trustees 
were not entitled under Trustee Act, 1888 (c. 59), 
8. 0, to have the life interest of the ^nant for life 
impounded by way of indemnity to them against 
their liabi^ty for the loss to the estate by reason 
of the improper investment . — Re Somerset, 
Somerset v. Poulett (Earl), [1894] 1 Ch. 231 ; 
03 li. J. Oh. 41 ; 09 L. T. 744 ; 42 W. R. 145 ; 
10 T. L. R. 40 ; 38 Sol. Jo. 39 ; 7 R. 34, C. A. 

At^kitions: — Consd. Flotcher v. Collis, [1905] 2 Ch. 24. 

Be!d. Re Dive, Dive v. Roobuok, [1909] 1 Ch. 328. Mentd. 

Mara v. Browne, [1895] 2 Ch. 69 ; Re Fouiitalne, Re 

Dowler, Fotmtaine v. Amherst, [1909] 2 Ch. 382. 

further t Tru.sts & Trustees. 


C. Remedies for Devastavit. 

(a) In Gcmral. 

See Trustee Act, 1888 (c. 59), s. 8 ; Limitation 
op Actions. 

6971. Grounds upon which remedy founded — 
Improper parting with assets— Remedy in adminis- 
tration distinguished.] — Lacons v. Warmoll, No. 
0985, post. 

6972. Action on suggestion of devastavit — 
Without return from sheriff — On execution or 
other writ.] — Wheatly v. Lane (1009), 1 Sid. 


397 ; 1 Saund. 210 ; 1 Lev. 265 ; 2 Kcb. 455 ; 
82 E. R. 1179. 


I 


Annotations : — ^Reld. Davenport tJ. Caine (1686), Comb. 47 ; 
Berwick v. Andrews (1704), 6 Mod. Rep. 126 ; HoP® 
Baeue (1802), 3 Bast, 2; Coward v. Grogo^^ (1866), 
lTk. 2 C. P. 153 ; Jewesbnry t>. Mummery (1872), 27 
L. T. 618 : Re Marvin, Crawter v. Marvin, [1906] 2 Ch. 

90. Menra. Ranken v. Harwood, Rankcn v. Boston 
(1846), 5 Haro, *215; Bunbury v. Hewson (1849), 18 
li. J. Ex. 268 ; Gladstone v. Padwick (1871), L. R* 8 
Exch. 203 ; Phillips v. Homlray (1883), 24 Ch. D. 439 ; 
Batthyany v. Walford (1887), 36 Ch. D. 209 ; ^ Monk, 
Wayman v. Monk (1887), 35 Ch. D. 683 ; Irbies v. 
Oswaldtwlstlo U. D. C., [1896] 2 Q. B. 169; Djayi^ v. 
Hood (1903), 88 L. T. 19 ; Jackson v. Watson (1909), 78 
L. J. K. B. 687. 


6973. Before action against representative 

as such.] — There is a suggestion of a devastavit by 
the administrator before an action brought against 
him as administrator. Admitting the declaration 
true, yet there may be no wrong to you ; for 
besides the goods wasted, the administrator may 
have sufficient to pay you, & this is a new practice, 
not to be countenanced (Herbert, O.J.). — 
Davenport v. Calne (1687), Comb. 47 ; 90 E. R. 
335. 


6974. Party injured a simple contract creditor.] — 

Charlton v. Low, No. 6869, ante. 


6975. .] — Thorne v. Kerr, No. 6983, 2>ost. 

6976. Jurisdiction of county court — To try 
action.] — The county ct. has jurisdiction to try 
a question of devastavit . — Winch v. Winuh (1853), 
13 C. B. 128 ; 22 L. J. C. P. 104 ; 20 L. T. O. S. 
223 ; 17 J. P. 72 ; 17 Jur. 88 ; 1 W. R. 131 ; 
138 E. R. 1145. 


6977. Bar to enforcement of remedy — Conduct 
of party injured — Acquiescence In Improper deal- 
ings by executor.] — Testator having directed his 
trustees & exors. after sale of his estates, to stand 
possessed of the money arising from the sales, 
upon trust, in the first place, to invest £400 in 
trust for his wife for life in bar of dower, & after 
her death for W. ; & upon farther trust, out of 
the residue of the money, to invest £100 in trust 
for J. for life, & after his death for his childron ; 
& upon farther trust to pay other sums to persons 
named ; & liaving bequeathed the residue of his 
estate to W. ; & the only acting exor. having 
made no investment on the trusts of the will, but 
having paid interest on the two sums of £400 to 
the respective legatees, & applied the assets to 
his own use, & afterwards become bkpt. ; — Held : 
by that dealing the two legatees had waived what- 
ever priority the will might have given to them ; 
& the dividends payable on the whole sum proved 
under the commission against the exor. in respect 
of testator’s estate, was divided among the 
pecuniary legatees & the residuary legatee, in the 
proportion of the amount of their legacies, & of 
the residue, as it was computed at the death of 
testator, with interest on each . — Re Chadwin, 
Ex p. Chadwin (1818), 3 Swan. 380 ; 36 E. B. 
902, L. C. 

Annotations : — ^Refd. Partington v. Carrington (1860), 34 

L. T. O. S. 69 ; Baker v. Farmor (1868), 3 Ch. App. 637. 

Mentd. Nowuian v. WilUams (1840), 4 Jur. 1123. 


a provision of the will, paid out of the 
funds an amount due for board & 
maintenance of a daughter of docoasod, 
the assets of the estate being insufficient 
to pay the claims of creditors in full ; — 
Held : the exors. were not relieved by 
the fact that the widow of deceased, 
who was the principal creditor, was 
aware of the payment & made no 
objection. It appearing that she was 
not aware of the condition of the assets, 
or of the Insufficiency of the estate. — 
Re Rybbson’s Estate (1896), 29 


N. S. R. (17 II. & G.) 81.— CAN. 

PART VI. SECT. 4 , SUB-SECT. 6.>— 
C. (a). 

1 . Dcviislucit followed by segucstratum 
of iestfitur’s estate — Suit bu Official 
Assignee.] — When exors. Lavo com- 
mitted a devastavit Sc afterwards se- 
questrated testator’s estates, the Official 
Assignee may recover the amount of 
such devastavit for the benclit of the 
creditors. — Hasker v. M’Millan 


(1879), 5 V. L. R. 217.— AUS. 

m. Executors also devisees — Pro- 
perty devised chargeable for devas- 
tocu.]— Deft. CO. was administrator 
cum teslamento annero of an estate 
in which probate had been granted to 
individual exors. Sc trustees, two of 
whom bad collected moneys Sc had 
failed to account. Tbo same two 
exors. were also specific devisees under 
the will. The estate was still un- 
administered : — Held : the estate hod 
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6978. .] — Testator in the cause, 

who died in 1813, bequeathed two sums of £1,000 
& £600 to trustees in trust, as to the sum of £1,000 
for the separate use of his daughter M. for life, & 
after her decease, as to one moiety as she should 
appoint, as to the other to fall into his residue ; 

& as to the sum of £600 for the separate use of A., 
his son’s wife, for life. The exor., J., did not 
invest the two sums, but possessed himself of the 
estate, which was ample, <& died in 1823. In 
1824, a release was given by the devisees under 
testator’s will to C., the exor. of J. The deed, to 
which M. was a party, but not A., after reciting 
that the two sums of £1,000 & £600 were in the 
liands of C., released & indemnified him from all 
claims & demands in respect of testator’s estate, 
except so far as regarded the moneys actually 
vested in him in trust, as before mentioned : — 
Held : { 1 ) the effect of the deed was to show an 
appropriation of the two legacies in the hands of C. 

(2) It was shown, & not denied, that A. received 
interest under the deed of 1824 : — Held : conse- 
quently, she was bound by its provisions. Bill 
by the legatees against the persons beneficially 
interested under the will of J., the exor., praying 
for an account, & that they might be decreed to 
refund, dismissed with costs. — Partington v. 
Oahrington (1859), 34 L. T. O. S. 69 ; 5 .Tur. N. S. 
1093. 

6979. Delay.] — Testator, who died 

in 1796, gave his personal estate to his widow for 
life, with remainder to B. B. died in 1826, & the 
widow in 1849. Pltfs. then filed a bill against the 
representatives of the exors. to make them liable ' 
for investing in 5 per cents.; instead of in consols, 
etc. In 1837 pltfs. had notice of the state of the 
investment: — Held: they were barred by laches 
& lapse of time. 

Obligation on a party entitled to a residuary 
estate, in remainder lo see tliat it is properly 
invested. — Browne v. Cross (1851), 11 Beav. 
105 ; 51 E. B. 226. 

Annotations: — ^Distd. Davies v. Hodgrson (1858), 25 Beav. 

177. Dbtd. Baker v. Peek <1861 ), 4 L. T. 8 : Life Assocn. 

of Scotland v. Slddal, Cooi>or v. Qrocuo (1861 ), 3 Do G. F, 

& J. 58. 

6980. .] — Davies v. Hodgson, 

No. 5992, arde. 

6981. .] — Merc laches in ab- 

staining fi-om calling upon the exors. to realise 
for the purpose of paying his debt will not deprive 
a creditor of his right to sue the exors. for devastavit^ 
unless there has been such a course of conduct, or 
express authority, on his part that the exors. have 
been thereby misled into parting with the assets 
available to answer his claim. — lie Birch, Hoe v. 
Birch (1884), 27 (fii. I). 622 ; 54 L. J. Ch. 119 ; 
51 L. T. 777 ; 33 W. R. 72. 

Annotation : — Apld. Re Rix, Rix v. llix (1912), 56 Sol. Jo. 

573. 

6982. Law of Property Amendment Act, 

1860 (c. 38), s. 18 .] — Reed v. Fenn, No. 0952, 
ante. 

,]^See, generallyt Part VII., Sect. 2, sub- 
sect. 5, B., post. 

Remedy of executor under age — ^Against ad- 


ministrator durante minorltate.] — Sec Nos. 6910, 
0941, ante. 

(b) Where Representative becomes Bankrupt. 

See Bankruptcy, Vol. IV., p. 249, Nos. 2368- 
2380. 

(c) Defences open to Representative. 
i. In General. 

6983. Claim barred by statute.] — T., heir-at- 
law & exor. of a bond debtor, entered into posses- 
sion of his real estates, & admitted assets, & died 
before 1833, having devised his real estates to A. 
whom he appointed extrix. A. paid interest on 
the bond up to her death in 1834, & interest was 
afterwards paid by her exors. Upon a bill filed 
within twenty years after the death of A. seeking 
payment of the bond out of the real estates of 
T. &; A. : — Held: (1) the debt was the personal 
debt, but not the specialty debt of T., & the 
creditors were not entitled to have it paid out of 
his real estates ; (2) the debt was not the debt 
of A. unless by reason of her devastavit, the remedy 
for which was barred by Stat. limitations. — 
Thorne v. Kerr (1855), 2 K. & J. 54 ; 25 L. J. Ch. 
57 ; 26 L. T. O. S. 233 ; 2 Jur. N. S. 322 ; 4 W. R. 
131 ; 69 E. R. 691. 

Annotations : — As to (2) Confd. Re Baker, CoUiiif* v. IHiotlcs, 

Re Seaman, Rhodes v. Wish (1881), 20 Ch. D. 230 ; 

Lacons v. Warmoll, [1907], 2 K. B. 350 ; Re Blow, St. 

Bartholomow's Hospital v. Cambden, [1914] 1 Ch. 233. 

Reid. Re Gale, Blake v. Gale (1883), 22 Ch. D. 820 : Re 

Marsdeii, Bowden v. Laylaud, Gibbs v. Layland (1884), 

26 Ch. D. 783 ; Re Hyatt, Bowles r. Hyatt (1888), 38 

Ch. D. 609. 

6984. .] — Testator mortgaged an estaltj to 

pltfs., & devised it to three exors. upon ti-usts in 
favour of his daughters, & after the death of all 
his children for sale. The exors. distributed the 
whole personal estate without providing for the 
mtge. debt. After this, one of the exors. died. 
The daughters occupied the farm for twenty years 
after the distribution of the personal estate, paying 
rent to the exors., & until 1880 paying the interest 
on the mtge. The mtgees. then brought an action 
for foreclosure or sale, & claimed to have any 
deficiency made good by the two surviving exors. 
& the exors. of deceased exor. : — Held : any claim 
founded on the devastavit in distributing the 
personal estate was barred after six years, but that 
pltfs. were entitled to foreclosure & to an order 
for administration of mtgor.’s estate. — Re Gale, 
Blake v. Gale (1883), 22 Ch. D. 820 ; 53 L. J. Ch. 
694 ; 48 L. T. 101 ; 31 W. R. 538 ; subsequent 
proceedings (1885), 31 Ch. D. 196 ; (1886), 32 
Ch. D. 571, C. A. 

Annotations: — Distd. Re Hyatt, Bowles v. Hyatt (188^, 38 

Ch. D. 609. Consd. Lacons v. Warmoll, [1907] 2 K. B. 

350. Refd. Re Marsdon, Bowden v. Layland, Gibbs v. 

Layland (1884), 26 Ch. D. 783 ; Re Looey, Howard v. 

Lightfoot, [19071 1 Ch. 330. 

6985. ,] — In an action commenced in the 

nigh Ct. in 1905, & transferred to the county ct. 
against one of two exors. of testator, who died in 
1897, in respect of claims accruing due in 1903 & 
1904 upon a guarantee given by testator, pltfs. 
alleged a devastauit to have been committed by 
deft., in wrongfully handing over the assets of 
testator to a beneficiary under the will in 1898, 


a chariro upon the property speolfioa 
devised to the two exors. to make gc 
their devastavit. — Palmer v. Pi 
manent Trustee Co. (1915), 

3. R. N. S. W. 162.— AUS. 


n. Action on sugecstion of de- 


vastavit — How far former proceedings 
condusive .\ — An expr. did not appear. 
Sc Judgrmont was given against nlm. 
On execution being Issued, a return of 
nvUa bona was made. On an action 
on the Judgment sus^resting a devastetvit 
being commenced : — Held : the former 


Judgment was conclusive evidence 
against the exor. as to the possession 
of assets. Sc the rctium was evidence 
against him that ho had wasted the 
assets. — Travers v. Millet (1880), 
1 N. Z. L. n. 1 (S. C.).— N.Z. 
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Sect, 4. — For own Sub-sect. 6, C. (c) i. <fi? it.] 

more than six years before the commencement of 
the action, without making any provision for 
future liability under the guarantee. The county 
ct. judge having given judgment for pltfs., 
adjudging that deft, had committed a dcvastaviU 
& ordered execution against deft, de bonis propriis : 
~^Held : the claim in respect of the devastavit was 
barred by Stat. Limitations, & therefore the order 
for execution de bonis propriis was wrong. 

The remedy in administration is upon the foot- 
ing that a fund has been so dealt with that the 
exor. has not discharged himself of it, & is there- 
fore still liable to account for it ; he cannot say 
he has parted with it, whereas an action for a 
devastavit proceeds upon the footing that the exor. 
has parted with the fund & is liable because he 
has parted with it (Buckley, Ij.J.). — ^Lacons v. 
Warmoll, [19071 2 K. B. 350 ; 76 L. .T. K. B. 
914 ; 97 L. T. 379 ; 23 T. L. R. 495, C. A. 

Annotaiiona : — Coxisd. lie Blow, St. Bartholomew’s Hospital 

V. Cambden, [1914] 1 Ch. 233. Reid. Re Croydon, Hlnoks 

V. Roberts (1911), 55 Sol. Jo. 632 ; lie Richardson, Poie v. 

Pattenden, [1919] 2 Ch. 50. 

6986. .] — A legal personal representative 

handed over assets to the wrong person more than 
six years before the commencement of proceedings 
by the person entitled to recover the same : — 
Held : the claim was barred. — Re Croyden, 
niNCKS V. Roberts (1911), 55 Sol. Jo. 032. 

Annotations: — Re Richardson, Pole v. Pattenden, 

[1920] 1 Ch. 423. Reid. i2e Blow, St. Bartholomew’s 

Hospital V. Cambden, [1914] 1 Ch. 233. 

6987. .] — Testatrix who died in 1887 

bequeathed her residuary personal estate to 
trustees upon trust to pay the income in equal 
third parts to her two nephews & her niece during 
their respective lives & subject thereto to hold 
the capital & income of the whole in trust for the 
children of her said nephews & niece who might 
be living at the time of the failure of the trust 
thereinbefore contained. Upon the death in 
1896 of one of the nephews leaving a widow & 
children, the trustees, acting upon the erroneous 
advice of their solr. as to the effect of the will, 
paid the income of the deceased nephew’s share to 
his widow for the maintenance of his children. 
In 1910 it was declared by the ct. that the period 
of distribution was at the death of the survivor 
of testatrix’s nephews & niece, that there was an 
implied trust for accumulation of the income 
until the period of distribution, but that under 
Thellusson Act, 1880 (c. 98), that trust came to 
an end in 1908, twenty-one years from the death 
of testatrix. 

In an action by testatrix’s sole next of kin to 
recover from the trustees the income of the 
deceased nephew’s share as from 1908, & the 
interest arising from accumulations of income 
which ought to have been made between 1896 & 
1908, defts. pleaded Stat. Limitations, relying 
upon sect. 8 of Trustee Act, 1888 (c. 69), & also 
claimed relief under Judicial Trustees Act, 1896 
(c. 35): — Held: (1) the case fell within sect. 8 
(1) (6) of Trustee Act, 1888 (c. 69), as being 
one where no existing statute of limitations 
applied, &, by virtue of the proviso at the end of 
par. (b), time did not begin to run against pltf. 
until 1908, when her interest fell into possession* 
so that the statute was no bar to her claim ; (2) the 
application of sect. 3 of Judicial Trustee Act 
1896 (c. 36), is not confined to cases where the 
breach of trust arises from some executive or 
administrative blunder, but may extend to cases 


where money is paid to a person not entitled 
according to the true construction of the instru- 
ment ; that in this case the trustees could not be 
said to have acted “ unreasonably ” merely 
because they had, under legal advice, taken a 
wrong view of the construction of the will, &, 
there being no question as to their having acted 
“ honestly,” they “ ought fairly to be excused 
for the breach of trust,” & were entitled, under 
sect. 3, to be relieved from personal liability for 
the same. — Re Allsop, Whittaker v, Bampord, 
[1914] 1 Ch. 1 ; 83 L. J. Ch. 42 ; 109 L. T. 041 ; 
30 T. L. R. 18 ; 58 Sol. Jo. 9, C. A. 

Annotation :-—OeneraUv» Mentd. Re Clarldgea Patent 

A^halte Co., [1921] 1 Ch. 543. 

6988. .] — The lessee under certain leases 

from pltfs. died in Jan. 1902, having specifically 
bequeathed the leaseholds to his wife for life & 
after her death to his children. In Oct. 1902, 
his exore. distributed the entire residue without 
making any provision against their liability under 
the covenants in the leases otherwise than by 
taking an indemnity from the beneficiaries. In 
1900 one of the exors. died. After 1909 the rent 
under the leases fell into arrear. In 1911 pltfs. 
commenced a creditor’s administration action 
against the surviving exor. & the beneficiaries, to 
which action the exors. of deceased exor. were 
subsequently added as defts. for the purpose of 
taking the estate accounts & charging the estate 
of the deceased exor. with all sums received by 
him : — Held : as against the exors. of the deceased 
exor., the action, although in form^ a conimon 
creditor’s administration action, was in reality an 
action the whole object of which was to recover 
money within Trustee Act, 1888 (c. 69), s. 8 (1) (6), 
& under the provisions thereof the lapse of time 
afforded these defts. a good defence. 

The principle stated in Re Marsden^ Bowden v. 
Layland, Gibbs v. Layland^ & Re Hyatt, Bowles v. 
Hyatt, Nos. 6991, 6993, post, that an exor. cannot 
set up his own devastavit in order to obtain the 
benefit of Stat. Limitations, has been altered by 
Trustee Act, 1888 (c. 59). 

In my opinion an exor. can plead Trustee Act, 
1888 (c. 59), against a creditor, in like manner as 
an express trustee can plead it against his cestui 
que trust (Swinfen Eady, L.J.). — Re Blow, St. 
Bartholomew’s Hospital (Govp:rnors) v. Camb- 
den, [1914] 1 Ch. 2.33; 83 L. J. Ch. 185; 109 
L. T. 913; 30 T. L. R. 117; 58 8ol. Jo. 1.30, 
C. A. 

Annotations : — Coxisd. Re Rlcliardflon, Pole v, Pattenden, 

[1920] 1 Ch. 423. Refd. Re Williams, Jones v. Williams, 

[1016] 2 Ch. 38. 

6989. When defence to be set uj^When 

order to account is made.] — Where an originating 
summons for accounts is issued against trustees 
or exors. entitled under Trustee Act, 1888 (c. 69), 
s. 8, to limit their liability to six years before the 
date of the summons, the defence of the statute 
must be raised at the time the order to account is 
made, so that it may be qualified by a reference 
to the statute or the point may be reserved for 
the ct. on the further consideration. Otherwise 
it will be too late to set up the statute for the first 
time on the hearing on further consideration, or 
even when the accounts are being vouched before 
the Master. — Re Williams, Jones v. Wiliaams, 
[1916] 2 Ch. 38 ; 86 L. J. Ch. 498 ; 114 L. T. 992 ; 
60 Sol. Jo. 496. 

6990. .] — The real & personal estate of 

testator, who died in 1909, was administered by 
his widow &> deft, as exors. of his will, & their 
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functions came to an end in 1910. Under the will 
the widow was absolutely entitled to the whole 
of the residuary estete. No formal accounts were 
delivered to the widow by deft., who was a solr., 
but ho informed her of all that was done, & about 
the end of 1910 prepared & gave to her a book 
containing all the particulars of her property. 
She died in 1917, & in 1918 beneficiaries under 
her will, of which deft, was also exor., brought 
an action against him for the administration of 
original testator’s estate & for an account of his 
dealings therewith, but did not allege that any 
part of the estate had been misapplied. The deft, 
relied upon Trustee Act, 1888 (c. 59), s. 8, as a 
defence to the action ; — Held : (1) the action was 
one to recover a legacy within Beal Property 
Limitation Act, 1874 (c. 57), s. 8, & as there was 
thus an existing statute of limitation applicable. 
Trustee Act, 1888 (c. 69), s. 8 (1) (6), did not 
apply, & the period of twelve years limited by the 
Act of 1874 not having expired when the action 
was brought that Act was no defence to the action ; 
(2) the Trustee Act, 1888 (c. 69), did not apply 
at all, & the pltfs. were entitled to an account. 
Seinhle : however, in taking the account deft, 
would not be precluded from setting up any avail- 
able defence with regard to particular items. 

(3) An action by a residuary legatee against an 
exor. for the administration of testator’s estate 
is none the less an action to recover a legacy within 
Heal Property Limitation Act, 1874 (c. 67), s. 8, by 
reason of there being no allegation by pltf. that 
deft, had, at the date of action brought, assets of 
testator in his hands. — Re Richardson, Polr v, 
Pattendrn, [1920] 1 Ch. 423 ; 89 L. J. Ch. 258 ; 
122 L. T. 714 ; 80 T. L. R. 205 ; 64 Sol. Jo. 290, 
C. A. 


ii. Plea of DevaatavU in Administration Action, 

See Trustee Act, 1888 (c. 59), s. 8. 

6991. Whether defence available — To obtain 
benefit of Statute of Limitations.] — Testator 
mortgaged leaseholds & died. His exors. took 
possession of his estate, recovered the rents of the 
leaseholds, paid the interest on the mtge., & with- 
out providing for the mtge. debt, made certain 
payments to the beneficiaries under the will. In 
the course of proceedings by the mtgee. for the 
realisation of his security & by the legatee for 
administration, the exor. carried in an account 
in which he claimed credit for all payments made 
to the beneficiaries on the ground that under the 
circumstances the mtgee. must be taken to have 
acquiesced in such payments, &, further, that as 
to such of the payments as were made upwards 
of six years before the action any claim on a 
d^astamt was barred after six years by the Stat. 
Limitations : — Held : there was no sufficient 
proof of acquiescence, & the exors. having acknow- 
ledged the mtge. debt by payment of interest, & 
being bound in equity by a trust properly to deal 
with the assets, could not set up their own wrong 
by way of devastavit as a defence in order to claim 
the benefit of the Stat. Limitations. 


Wliere an exor. accepts that office, he accepts 
the duties of the office & he becomes a trustee in 
the sense that an exor. is personally liable in 
equity for all breaches of the ordinary trusts which 
in cts. of equity are considered to arise from his 
office (Kay, J .). — Be Marsdbn, Bowden v. Lay- 
land, Gibbs v. Layland (1884), 26 Oh. D. 783 ; 
64 L. J. Oh. 640 ; 61 L. T. 417 ; 33 \V. B. 28. 


Ar^tationa : — Oonid. Be Hyatt, Bowles t>. Hyatt (1888), 
38 04 , p. Q09 ; paeons v. Wormoll, [1907 j 2 K. B. 350. 


Befd. Re Blow, St. Bartholomew’s Hospital r. Oambden, 

[1914] 1 Ch. 233. 

6992. .] — In 1868, upon the death of 

the mtgor., the mortgaged property was sold by 

A. , the mtgee., under the power of sale contained 
in the mtge. deed. The balance of the proceeds 
after payment of the mtge. debt was retained by 

B. , who, in effecting the mtges., had. acted as solr. 
for both parties, & conducted the sale on behalf 
of A. The power of sale in the mtge. deed con- 
tained the usual provision that the surplus pro- 
ceeds should be paid to the mtgor., his heirs, or 
assigns. The mtgor. had died unmarried & in- 
testate, & being ^legitimate left no next of 1^. 
Administration had not been taken out to him. 

A. died in 1877, having left all his property to his 
widow, C., whom he appointed his extrix. 0. 
died in 1878, having appointed B. & R. her exors. 
Upon the death of B. in 1881, B., as being through 

C. the legal personal representative of A., claimed 

as against B.’s estate the balance of the proceeds 
of the sale in 1868 of the mtged. property : — 
Held : B., liaving received this balance in a 

fiduciary character as agent for A., & with full 
knowledge that A. was an express trustee of the 
balance for the mtgor., &, in the circumstances, 
liable to a claim by the Crown, & Stat. Limita- 
tions could not be set up as a bar to the claim. — 
Re Bell, Lake v. Bell (1886), 34 Ch. I). 462 ; 
56 L. J. Ch. 307 ; 55 L. T. 757 ; 35 W. R. 212. 
Annotation: — Befd. Soar v. Ashwell, [1893] 2 Q. B. 390. 

6993. .] — Testator mortgaged free- 

holds, & died in May, 1867, having devised all liis 
real & personal estate to A. & B. upon certain 
trusts, & having appointed them his exors. The 
exors., without making provision for the mtge. 
debt, applied the whole of the personal estate in 
payment to simple contract creditors & bene- 
ficiaries. In 1809 A. died & C. was appointed 
trustee in his place in 1871. The rents of the real 
estate were received by A. & B. & by B. & C. &, 
after payment of the interest on the mtge., the 
balance was applied in accordance with the trusts 
of the will. The mortgaged property became an 
insufficient security, & interest having fallen into 
arrear, the mtgees. in 1886 commenced proceed- 
ings against B. & C. under which accounts of 
testator’s personal estate received by A. & B. or 
by B. alone, were directed, & filso the usual 
accounts of testator’s real estate including an 
account of rents & profits against B. & C. Accounts 
were accordingly carried in, in which B. & C. 
claimed credit for all payments & disbursements 
made to simple contract creditors & beneficiaries, 
& further that as to such of the payments as were 
made by A. & B. upwards of six years prior to 
the action any claim on a devastavit was statute 
barred, & that as to the rents & profits they were 
not liable to account for them at all : — Held : (1) 

B. could not set up his own, & A.’s wrongful pay- 
ment by way of devastavit as a defence in order to 
claim the benefit of Stat. Limitations ; (2) as to 
the rents & profits which had been received by 
B. & C. jointly, they were under 3 & 4 Will. 4, 
c. 104, assets by accretion liable under the circum- 
stances for payment of creditors by specialty 
just as much as the real estate was assets under 
that statute . — Re Hyatt, Bowles v, Hyatt 
( 1888), 38 Ch. D. 609; 67 L. J. Oh. 777 ; 69 
L. T. 297. 

AnnotoHona: — Aa io (1) Conid. Lacons t>. Wannoll. (1907 

2 K. B. 350. Befd. How V. Wintorton (1896), 65 L. J. Oh. 

832 ; Be Croydon, Hinoks v. Roberts (1911), 55 Sol. Jo. 

632 ; Be Blow, St. Bartholomew’s Hospital v. Cambden, 

ri914] 1 Oh. 233. Aa to (2) Distd. He Moon, Holmes v. 

Holmes, [1907] 2 Ch. 304. 
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Sect. 4 . — For own acts : Si^-sect. 5, C. (c) n. D . ; 
st^-aect. 6. Sect. 5 ; Snb-sect. 1.] 

0994, Lacons V. Wahmolt., No. 

6985y ante. 

6995, .1— 72c Blow, St. Bartholo- 

mew’s Hospital ((Iovernors) v. Cambden, No. 
0988, ante. 


D. Itelief of RepresenUtUve. 

See .Tudicial Trustee Act, 1890 (c. ss. 1 
(2), 3 (1) ; Trustee Act, 1925 (c. 19), .s. 01. 

6996. Before Judicial Trustee Act, 1896 (c. 35) — 
Relief In equity — Destruction of assets — Before pay- 
ment of bond debt.]— C roft’s (Lady) Executors 
V. Lyndsey & CoviLL (1676), Fi*eem. Oh. 1 ; 
2 Eq. Cas. Abr. 452 ; 22 E. R. 1014. 


6997 , Payment to co-executor— For pay- 

ment of deceased’s debts.] — Bacon v. Bacon 
(1800), 5 Vcs. 331 ; 31 E. R. 614, L. C. 

Annotations: — ^Distd. Shlpbrook v. Hlnchinbrook (1810). 16 
VeB. 477 ; Moses v. Levi (1839), 3 Y. & C. jEx. 359; 
Curtis V. Mason (1843), 12 L. J. Gb. 442. Consd. Re 
Spoixbt, Spelgbt t). Qauut (1883), 22 Cb. D. 727 : lie 
Do UlWord's Estate, Do Clifford v. Qiiilter, Do Clifford 
V. Lansdowno, [1900] 2 Cb. 707. Refd. Langford v. 
Oa 8003 rne (1805), 11 Ves. 333 ; Crosse v. Smith (1806), 
7 East, 246 ; Hanbnry v. Kirkland (1829), 3 Sim. 265. 


6998. Failure to get In estate — ^All reason- 

able efforts made to do so.] — ^Where it is the duty 
of a trustee or exor. to obtain payment of a sum 
of money, he is exonerated & never required to 
make good any loss if he has done all he could to 
obtain payment but his efforts liave not proved 
successful. Nay more, if he has taken no steps 
at all to obtain payment, but it appears, that if 
he had done so, they would have been, or there is 
reasonable ground for believing they would have 
been, ineffectual, he is exonerated from all 
liability.— Cl.\ck v. Holland (1854), 19 Beav. 
262 ; 24 L. J. Cb. 13 ; 24 L. T. O. S. 40 ; IS Jur. 
1007 ; 2 W. R. 402 ; 52 B. R. ,3.50. 

Annotaiions: — ^Distd. Williams v. Higgins (1868), 17 L. T. 
525. Consd. Be Brogden, Billing v. Brogden (1888), 38 
Cb. D. 546. Apld. Be Hurst, Addison v. Topp (1890), 63 
L. T. 665 ; Jie Roberts, Enight v. Roberts (1897), 76 
L. T. 479. Beid. Be Greenwood, Greenwood v. Firth 
(1911), 105 L. T. 509. Mentd. Ashwin v. Burton (1862), 
32 L. J. Cb. 196 ; Saunders v. Dunman (1878), 7 Cb. D. 
825; Re Leslie, Leslie v. French (1883), 23 Cb. D. 552. 

6999. Under Judicial Trustee Act, 1896, c. 35 — 
Relief in discretion of court — On proof of trustee 
acting reasonably & honestly — No general rules or 
principles laid down.] — The power to relieve a 
tnistee from personal liability for a breach of 
trust given by sect. 3 of the above Act is meant 
to be acted on freely & fairly in the exercise of 
judicial discretion, but the ct. must, before exer- 
cising the power, be satisfied by sufficient evidence 
that the trustee acted reasonably as well as 
honestly. No general rules or principles can be 
laid down as those to be acted upon in carrying 
out the section ; each case depends on its own 
circumstances. 

Where two trustees appointed by a testatrix, 
one being a solr. & the other a linendraper, invested 
trust money on a mtge. which was an improper 
investment both as to its nature & as to its value, 
the ct. refused to excuse the linendraper when it 
was not satisfied that he had acted with the care 
which he would probably have taken if the money 


had been his own, but found tliat ho liad relied 
on the soJr. The ct., however, ordered the solr. 
to indemnify his co-trusteo from the loss resulting 
from his negligence . — Be Turner, Barker v. 
IviMEY, [1897] 1 Oh. 636 ; 06 L. J. Ch. 282 ; 70 
L. T. 116 ; 45 W. R. 405 ; 13 T. L. R. 249 ; 41 
Sol. Jo. 313. 

Annotations Re Roborta, Knlgbt v. Roborta 

(1897), 76 L. T. 479. Apld. Re Stuart, Smith t>. Stuart, 

[1897J 2 Cb. 583. COMd. Re Maokay, Grleaaemann r. 

Carr, [1911] 1 Cb. 300. Reid. Re Barker, Ravonsbaw v. 

Barker (1898), 40 W. R. 296; Hoad v. Gould. [1898] 

2 Ch. 250 ; Re Llnslcy, CutUey t>. W’cat, [1904] 2 Cb, 785. 

7000. Improper Investment .] — Be Turner, 

Barker v. Ivimey, No. 6099, ante. 

7001. Advertisement for claims against 

deceased — Undue delay — Payment of legacy 6c 
Income before advertisement made.] — Sect. 3 of 
the above Act applies to the case of an exor. who 
has committed a devastavit, but in construing that 
section the ct. is bound to sec that tliere has been 
no undue delay in advertising for claims. 

Testator, who died in June, 1894, leaving assets 
amounting to £22,000, & debts, as then ascer- 
tained, of about £100, gave an immediate legacy 
of £300, to liis widow ; the exor. paid this legacy 
& allowed the widow to receive the income arising 
from the estate for the support of herself & family. 
In Aug, following a claim for rents received by 
testator as an agent, & not accounted for, was 
sent in ; in Nov. the usual advertisements for 
creditors were issued ; in Dec. an action claiming 
an account on the footing of wilful default by 
testator was commenced. The exor., witlmut 
going to the ct. for directions, defended the action, 
Ac continued to allow the widow to receive the 
income till judgment in Apr. 1896, which resulted 
in some £26,000 being found due from testator’s 
estate to pltfs. : — Held : though there had been 
undue delay in issuing the advertisements for 
claims, the exor. had acted reasonably under all 
the circumstances in paying the £300 legacy & 
such further sums on account of income as were 
necessary to maintain the widow & family up to 
the issue of the writ, but not after, & to this 
extent he might be relieved from personal liability. 
— Be Kay, Mosley v. Kay, [1897] 2 Ch. 518 ; 
46 W. R. 74 ; sub nom. Be Kay, Mosley v. 
Keyworth, 66 h. J. Ch. 759 ; 13 T. L. R. 582. 

Annotations: — ^Apld. Re AJlaop, Whittaker t>. Bamford, 
[1914] 1 Ch. 1. Refd. Be Barker, Ravonsbaw r. Barker 
(1898), 46 W. R. 296 ; Re De Clifford’s Estate, De Clifford 
V. Quiltor, De Cliffo^ r. Lansdowno, [1900] 2 Cb. 707 ; 
Re Blow, St. Bartholomew's Hospital v. Combdeu, [1914] 

1 Cb. 233. 

7002. Failure to get in debts due.] — Where 

the exor. of a deceased solr. was bond fide & on 
reasonable grounds satisfied that he could not 
maintain an action against a client personally to 
recover costs incurred in an administration action 
& owing to the solr., there being an arrangement 
between the solr. & the client to the effect that the 
latter should not be personally liable to the solr. 
for the costs, except in the event of his being 
unable to recover tne same in the administration 
action, it was held that the principle of Clack v. 
Holland, No. 6998, ante, was applicable, & that 
the exor. was not guilty of any wilful default ; 
but that even if the exor. was technically liable 
for a breach of trust, then under sect. 3 of the 
above Act he, having acted honestly &> reasonably, 


PART VI. SECT. 4, SUB-SECT. 5.— D. 

o. Under Trustee Limitation Act 
— Misappropriation of funds by tretator's 
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before testator's death the solr. bad 



Past VI.— Liability 


,.,,,, 1,1 fairly to excused . — lie Uobebts, Knight 

Wbbts (1807), 70 L. T. 479 ; 41 Sol. Jo. 468, 

0 

Annotation : — ^Re!d. Be Barker, Havonghaw r. Barker (1808), 

40 W. R. 296. 

7003. •] — Testator by his will gave 

his real & personal estate to his exors. Sc trustees 
upon trust to maintain the same in the like mode 
of investment as at his death until one of his sons 
should attain the age of twenty -four. The estate 
comprised a debt of £160 due upon a promissory 
note payable upon demand ; the exors., believing 
the debtor to be a man of good credit, neither called 
in, nor applied to the ct. for directions as to this 
debt ; the debtor died insolvent eighteen months 
after testator ; & the estate suffei-ed a loss : — 

Held : having regard to the terms of the will & 
the amount of the debt, the exors. might reasonably 
have thought they were not bound either to call 
in the debt or to apply for directions, under 
the circumstances, having acted honestly &> 
reasonably, they ought to be relieved, under 
sect. 3 of the above A.ct, from their breach of 
trust Sc from ]>ersonal liability for the same. — 
He Grindky, Clkws v. Grindey, [1898] 2 Ch. 593 ; 
(57 L. J. Ch. 624 , 79 L. T. 105 ; 47 W. K. 53 ; 
U T. Jj. 1{. 555, C. A. 

Annotations : — Consd. Re Mackay, Griussemann v. Carr, 

119111 1 Ch. 300 ; Re AUsop, Whittaker v. Bamford, 

11U14] 1 Ch. 1. 

7004. Payment to solicitor — On account of 

administration —Insolvency of solicitor.] — During 
live years’ administration of testator’s estate by 
the cl., the exors., who knew that large sums were 
necessary for the payment of debts, disbursements, 
Ac oth(;r ailministration purposes, paid various 
sums from time to time to their .solrs. in reliance 
on their statements that these sums were in each 
ease required for those purposes, to which they 
were in fact in great part applied. Shortly before 
the close of the administration the solrs. became 
bkpt., Ac, the total amount paid to them being 
substantially in excess of the amount required 
Ac applied for administration purposes, the balance 
was lost to th(i estate ; — Held : under the special 
circumstances, the exors. had acted honestly & 
reasonably, & ought fairly to be excused for 
making the iiayments in reliance on their solrs.’ 
statcm(;nts, Ac ought to be relieved from personal 
liability in respect of the balance lost . — He 1)e 
(.'LIFFORD’S (Lord) Estate, Dk Clifford (Lord) 
V. Quilter, De Ci.iFFORD (Lord) V. Lansdowne 
(Marquis), [1900] 2 Ch. 707 ; 09 L. J. Ch. 828; 
83 L. T. 100 ; 10 T. L. B. 547 ; 44 Sol. Jo. 089. 

7006. Misappropriation of fund.] 

— lie Mackay, Griesbemann v. Carr, No. 0915, 
ante. 

7006. Improper payment.] — He Ali.sop, 

WuiTTAiCER V. Bamford, No. 0987, ante. 

Necessity for wiiful default.] — See *Sub-sect. 5, 
B. (a), ante. 

See, further. Trusts & Trustees. 


Sub-sect. 0. — Loss on Investments. 

Authorised investments.] — See Part IV., Sect. 1, 
sub-sect. 3, B. (a) iii., ante. 

Unauthorised investments .] — See Sect. 4, sub- 
sect. 5, aide. 


OP Kepresentativts. 

Sect. 5.— FOR ACTS OF CO-REPRESENTATIVE. 

Sub-sect. 1. — In Respect op Assets Received. 

See Trustee Acts, 1893 (c. 53), s. 24 ; 1925 (c. 19). 

S.30; Trusts & Trustees. ^ 

7007. Only for such assets as representatives 
receive.] — Where there are two exors. & one of 
them is made deft., he shall be charged no further 
than for the goods come to his own hands. — 
Herbage v. Backshaw (1593), Toth. 80: 21 
E. R. 131. 

7008. .] — ^An exor. shall only be charged 

to the amount of the assets which come to his 
hands, &; not for the wrong or devastavit of his 
companion. — II argthorpe v. Milportii (1594), 
Cro. Eliz. 318 ; 78 E. R. 568. 

Annotations : — ^FoUd. Champneys r. Browno (1735), Bames, 
440. Reid. Nation v. Tozor (1834), 4 Tyr. 501. 

7009. — — .] — A co-exor. shall not be charged 
for mure than comes to his hands. — John v. 
Kingston (1033), Toth. 87 ; 21 E. R. 132. 

7010. Unless agreement between executors 

— For dealing with assets.] — In case of joint 
exors., none is chargeable for more than comes to 
his hands severally. But ... if by agreement 
amongst themselves, one be to receive & inter- 
meddle with such a part of the estate, Ac another 
with such a part, each of them will be chargeable 
for the whole : because the receipts of each are 
jjursuant to the agreement made betwixt both. — 
Gill v. A.-G. (1062), Hard. 314 ; 145 E. B. 474. 

Annotations : — Apld. Sadler v. Hobb8 (1786), 2 Bro. C. C. 
114. Befd. U. V. Artillery Ground, Tower DivMon & 
Bray (1764), Park. 167 ; Croase v. Smith (1806), 7 East, 
246 : Steen v. Mills (1833), 2 L. J. E. B. 106. 

I 7011. Executors acting severally.] — Har- 

well V. Harwell, No. 7004, post. 

7012. .] — Three administrators appointed 

a receiver wdio received a sum of money for their 
use, Ac divided to each administrator one-third 
part ; tw'o of the administrators afterwards 
failed ; Ac the question was upon a point reserved 
at Nisi Prins, whether the third administrator was 
liable for the wdiole sum, or for his owm third part 
only to a new administrator. 

Heft, is responsible for that third part only 
w4iich he i-eceived, Ac not for a devastavii com- 
mitted by his co-administratoi*s (per Cur.). - 
Champneys v. Broavne (1735), Barnes, 440 ; 94 
E. R. 994. 

7013. .] — J.,itt'le HALES V. Gascoyne, No. 

7238, post. 

7014. No assets in fact received.] — S tearn 

V. Mills, No. 7313, post. 

7015. Alleged collusion by executors.] — 

On a bill filed against an exor., seeking to charge 
him in respect of devastaviis committed by his co- 
exor., who had died, deft., by his answer, denied 
that he had ever interfei*ed in testator’s affairs 
in the lifetime of the co-exor. ; Ac it was admitted 
that he had not proved the will till the death of 
that exor. ; — Held : nevertheless, upon the evi- 
dence of two witnesses, speaking to different facts, 
but corroboratcid by circiunstances, more especially 
by the fact of a composition deed having been 
executed by the 8ur\dving exor. with the exor. of 
deceased, there was a sufficient gi’ound for inquiring 


mlsapproprlatod money given to him I the time of the representation no I Ct*\rk r. Bellamy (1900), 20 C. L. T. 
by testator to invest, oc had in fact at 1 securities or money In his hands. — 1 350 ; 27 A. 11. 435. CAN. 

J. — ^VOL. XXIV. 
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Sect. 6 . — For acta of co-repreaentative : Sub-aecta. 1, 

2 & 3.1 

mto the apcts of the surviving exor. The ct. accord- 
ingly directed special inquiries on the subject. — 
James v. Fbearson (1842), 1 Y. & C. Cli. Cas. 
370; 02E. 11.929. 

Annoiadon : — Befd. Re Stovons, Cooko v. Stovona, [1897J 
1 Ch. 422. 


Sub-sect. 2. — Neglect of Duty. 

See Trustee Acts, 1893 (c. .'33), s. 24 ; 1925 (c. 19), 
s. 30. 


7016. No protection.] — A trustee who stands by 
& sees a breach of trust committed by his co- 
trustee becomes responsible for that breach of 
trust. 


Testator bequeathed to his partner & to B. his 
personal eslate, upon trust to invest the same, for 
the benefit of his wife & children. Both exors. 
proved the will, & the surviving partner retained 
testator’s moneys in the trade, which were lost. 
B. took no active part in the trusts, but was cog- 
nisant of tlie breach of trust, &. took no proceed- 
ings to prevent it : — Held : B. was responsible 
for the consequences of the breach 
Booth v. Booth (1838), 1 Beav. 125 ; 

39 ; 2 .Tur. 938 ; 48 E. R. 886. 


of tmst.- 
8 L. J. Ch. 


AnnotatioTiH Apprvd. Styles tJ. Guy (1849), 1 Mac. & G. 
422. Befd. Blakely v. Blakely (1855), 24 L. T. O. S. 
322 ; Chillingrworth r. Chambers, [1896] 1 Ch. 685. 


7017. .] — (1) Two exors. were directed, 

after making some annual payments, to invest & 
accumulate the surplus. One of the exors. 
received the dividends of stock for several years, 
& misapplied them ; it did not appear that the 
other exor. had any knowledge thereof : — Held : 
the latter was not answerable for the breach of 
trust. 


(2) Two exors. sold out stock, & the produce 
was received by one : — Held : the other was 
responsible for its misapplication, but was entitled 
to an inquiry, whether any part had been applied 
in discharge of claims against testator. 

(3) There can be no doubt that if an exor. 
knows that the moneys received by his co-exor. 
are not applied according to the trusts of the will, 
& stands by & acquiesces in it, without doing 
anything on his part to procure the due execution 
of the trusts, he will in respect of that negligence 
be himself charged with the loss (Lord Langdai.e, 
M.R.).— Williams v. Nixon (1840), 2 Beav. 
472 ; 9 L. J. Ch. 269 ; 48 E. B. 1264. 
AnMMi<^.^Aa (3) Befd. Blakely r. Blakely (185.'>). 

?^ohi\ ■^* S' Mentd. Massey v. Moss 

(1842), 1 Haro, 319. 


7018. .]— Terrell v. Matthews, No. 7050, 

poat. 


7010. Once responsibility assumed.] — It 

is the duty of all exors., who prove the will, to 
watch over, & if necessary to correct, the improper 
conduct of each other, & mere passivemess in an 
exor. will frequently form no protection, where 
the earlier authorities would seem to exempt him 


from liability. — Styles v. Guy (1849), 1 Mac. & G. 
422 ; 14 Jur. 855 ; 41 E. R. 1328 ; avb nom. 
Stiles v. Guy, 1 H. & Tw. 523 ; 19 L. J. Ch. 185 ; 
14 L. T. O. S. 305, L. 0. 

Annotations: — ^Befd. Paddon v. Biebardson (1856), 7 De 
G. M. 8c G. 663 ; Stovens, Ckioko w. Stevens, [1898] 
1 Ch. 162. Mentd. Be flower 8c Metropolitan Board of 
Works, Re flower 8c Same (1884), 27 Ch. D. 692. 

7020. .] — Travis v. Milne, Milne 

V. Milne, No. 5979, ante, 

7021. .] — Ha Atkinson, Page v, 

Gadsden (1904), 48 Sol. Jo. 641. 

7022. Permitting co-representative to retain 
assets — Assets subsequently lost — ^Fund for charity.] 

Walthamstow Poor Charity Case (1029), 

I Duke, 65. 

7023. .] — ^Where a tmst fimd standing 

in the names of two trustees had been sold out, & 
the money had been received by one of them, who 
was to pay it to the ccatuis que trusty but failed to 
do so & afterwards became insolvent & the money 
was lost : — Held : the other trustee was not 
exonerated from personal liability to make good 
the fund, on the ground that all the acts which 
he had done were required for convenience or 
conformity. — Curtis v. Mason (1843), 12 L. J. Ch. 
442 ; 1 L. T. O. S. 383, L. C. 

7024. Assets in co-executor*s firm.] — 

(1) An exor. directed to invest in real or sufficient 
securities is liable for loss sustained by leaving 
the assets in a firm even of which his co-exor. is a 
partner. 

(2) Dividends received in respect of part of the 
estate of testator being in the hands of the agent 
of one exor., & part of tlie estate being in a firm 
of which his co-exor. is partner, but which is or 
is expected to be insolvent, the agent cannot 
demand a general release as a condition of payment 
of a share of such estaU? to a legatee. — Fulton v, 
Gilmore (1845), 4 L. T. O. S. 431. 

7025. Co-representative mortgagor of 

deceased.] — Candi.er v. Tillett, No. 7047, poat. 

7026. .] — Testator gave annuities to 

pltfs., & appointed three exors., one of whom. A., 
was residuary legatee. No fund was set apart 
to answer the annuities, but A. was permitted by 
his co-exors. to receive the assets, which he wasted, 
though ho paid the annuities for eighteen years, 
at the end of which he became insolvent : — Held : 
the CO. exors. were liable to pltfs. for A.’s receipts. 
— Egbert v. Bu^iter (1856), 21 Beav. 660 ; 52 
E. R. 976. 

Annotations : — Mentd. Fox v. Buckley (1876), 3 Ch. D. 508 ; 
Re Miluea, Milnes v. Sherwlu (1886), 63 L. T. 534. 

7027. Improper retention of funds In 

bank.] — Testator, who died in 1836, directed his 
exors. &> trustees, A. & B., to convert his real & 
personal estate, &, after paying his debts, etc., to 
invest the proceeds on mtge. of freeholds, etc., 
or on Govt, securities. A. & B. deposited the 
proceeds in a bank, at interest, in their joint 
names. A. died in 1 842, & B. drew out the balance 
& applied it to his own use. No suflicient reason 
being shown for retaining the money in the bank : 
— Held : the estate of A. was liable to make good 


PART VI. SECT. 5, SUB-SECT. 2. 

p. OeneraJ rule.} — When one or 
more of several trustees acts or act in 
srettlutf in 8c deallnfir with the trast 
funds, an inactive trustee is account- 


able therefor equally with the others 
If having the means of knowlcd^ hj 
exercise of ordinary ’^gllance, b( 
stands by & permits a broach of trus 
on^-McCAiiTKE V. McjCahtei 
(1884), 7 O. K. 243.— CAN. 


q. Permitting co-representative to 
retain assets — Assets subseguenUy lost 
— Co-represenUUive of mortgagor of 
deceased .] — One of two exors. was 
indebted to the estate on a mtge. to 
testator of which his co-exor. was 
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tho loss. — Gibbins V. Taylob (1866), 22 Beav. 
344 ; 4 W. B. 432 ; 62 E. B. 1140. 

7028. .] — A., one of the two trustees 

& exors. of a will & resident in L., authorised a 
person to get in three mtges., part of the estate. 
The solr. forwarded the deeds of reconveyance to 
D., the other trustee, in the country, who executed 
& returned them. The solr. received the money 
& paid it to A. alone, who misapplied it : — Held : 
D. was liable for the amount.-^owBLL v. Gat- 
combe (1869), 27 Beav. 668 ; 64 £. B. 226. 


7029. .] — Testator bequeathed all his 

personal estate, in trust, to two trustees, & exors., 
& provided that each trustee should be exempted 
from liability from losses occurring without his 
own wilful default, & should retain & allow to his 
co-trustee all expenses incidental to the trustee- 
ship ; & further, that one of the trustees, an 
auctioneer, should act in the management &i 
winding up of his aflairs, &^in converting the same 
into money. The trustee, the auctioneer, sold 
pm^ of testator’s effects by auction, & died thirteen 
months afterwards insolvent, when the money 
arising out of tho sale, which had been allowed to 
remain in his poasession, went to his creditors : — 
Held : the surviving trustee was liable for the 
trust- money. — ^Williams v. Hiqqins (1808), 17 
L. T. 525 ; 16 W. B. 390. 


joining in acts necessary to enable him to ad- 
minister. Secua : if he goes farther, &; concurs 
in the application. — Hovey v, Biakeman (1799), 
4 Ves. 696 ; 31 B. B. 306. 


AnnotaHons : — Bsfd. Chambers v. Minchln (1802), 7 Vos. 
186 : Crosse v. Smith (1806), 7 East, 246 ; TeiToll v. 
Matthews (1841), 1 Mao. Sc G. 433, u. ; Stylos v. Guy 
(1840), 1 Mao. Sc Q. 422. Mentd. Denton v. Davy (1836), 
1 Moo. P. C. 0. 15 ; Campbell v. Campbell (1842), 13 Sim. 
168. 


7083, Through collusion or fraud.] — Town- 

ley V, Sherborne, No. 6936, ante. 


7034. .] — Langford v. Gascoyne, No. 

7041, post, 

7085. Subsequent breach of trust.] — Two 

exors. permitting their co-exor. to retain in his 
hands the ascertained residue : — Held : liable as 
for a breach of trust. — Lincoln v. Wright (1841), 
4 Beav. 427 ; 49 E. B. 404. 

Annetations : — ^Apprved. Styles v. Guy (1849), 1 Mao. Sc G. 
422. Mentd. Cbilliu^orth v. Ch^bers, [189G] 1 Ch. 
685. 

7036. .] — Be Atkinson, Page v, Gadsden 

(1904), 48 Sol. Jo. 041. 


Sub-sect. 3. — ^Entrusting Assets to Co- 
Bepresentatives. 


7030. .] — Each of two trustees re- 

tained possession of a moiety of bonds held in 
trust, & whicli passed by delivery, & one trustee 
committed a breach of trust : — Held : the other i 
trustee was liable to make good the loss sustained. 

Deft, did not discharge his duty in allowing his 
co-trustees to retain possession of one-half of the 
bonds & the course pursued enabled the co- 
trustee to improperly deal with them (Hall, 
V.-C.). — Lewis v. Nobbs (1878), 8 Ch. D. 591 ; 
47 L. J. Ch. 002 ; 20 W. B. 031. 

Annotation * : — Befd. Re Sisson’s SetUmt., Jones v. Trappes, 
(19031 1 Ch. 262. Mentd. Re Roth, GoldbeisTor r. lloth 
(1896), 74 L. T. 50 ; Re Smith, Smith v. Thompson, 
[1896] 1 Ch. 71 ; Re Wragg, Wragg v. Palmer, [1919] 

2 Ch. 58. 

7031. ,] — Testatrix who had a general 

power of appointment over a sum of consols 
comprised in her marriage settlement, gave certain 
specific legacies of this stock. On her death the 
stock was sold by the trustees of the settlement, 
& tho proceeds paid into a bank to the joint 
account of the two exors. of the will. Crossed 
cheques for the legacies were drawn by the exors., 
payable to the order of the legatees respectively. 
The indorsements were forged by one of the exors., 
who obtained payment to himself, & absconded. 
The legatees never consented to the payment 
being made in cash : — Held : it was the duty of 
tho exors. to have re-converted the money into 
stock, & the remaining exor. was liable for the 
value of the legacies . — Be Bennison, Cutler t?. 
Boyd (1889), 60 L. T. 859. 

7032. Mere permission does not involve 

liability — Subsequent concurrence in application.] 

— One exor. in trust is not answerable for the 
receipts of the other merely by taking probate, 
permitting the other to possess the assets, & 


See Trustee Acts, 1893 (c. 63), s. 24 ; 1925 (c. 19), 
s. 30. 

7037. Representative entrusting assets answer- 
able for them.] — If one exor. pays over assets to 
the other, he is still answerable for them. — ^A non. 
(1728), Mos. 25 ; 25 B. B. 264. 

7038. .] — (1) Exors. drawing a joint draught 

for property of their testator, & suffering it to 
remain in the hands of a tradesman : — Held : both 
were liable, although one of them had done no 
other act in execution of the will. 

(2) I take it to be clear that where by any act 
or any agreement of the one party, money gets 
into the hands of his companion, whether a co- 
trustee or co-exor., they shall both be answerable 
(Lord Thurlow, C.).-^adleb v. Hobbs (1786), 
2 Bro. C. C. 114 ; 29 E. B. 66. L. C. 

Annotation* : — A* to (1) FoUd. Scurticld tJ. Howes (1790), 3 

Bro. C. C. 90. Consd. Chambers v. Minohln (1802), 7 Ves. 

180. Held. Hovey v. Blakeman (1799), 4 Ves. 596 ; 

Steen r. Mills (1833), 2 L. J. K. B. 106 ; Gregory®. Gregory 

(1830), 2 Y. & C. Ex. 313. A* to (2) Co&Sd. Crosse v. 

Smith (1806), 7 East, 246. 

7039. Where entrusted unnecessarily — Or 

voluntarily.] — If one exor. possess part of his 
testator’s estate, & pays it over to another exor., 
who embezzles it, the former, or in case of his 
death, his assets shall make it good. 

Where one exor. receives the whole or part of 
his testator’s estate & pays it over voluntarily & 
unnecessiuily to his co-exor. & the same is em- 
bezHed ; if embezzled or lost he who so paid it 
is answerable (Clarke, M.B.). — ^Townsend v. 
Barber (1763), 1 Dick. 366 ; 21 E. B. 307. 

An$totaHon : — Conid. Re Gasquoine, Gasquoino ®. Gasquoino, 

[1894] 1 Ch. 470. 

7040. Act done in regular course of 

business not unnecessary.] — The proposition in 


aware, but took no nteps to compel 
payment, Sc the mtgor. os exor. 
^eonted a discharge under the statute, 
Sc registered the same : — Held : the 
oo-exor. was liable to make good any 
loss occasioned thereby. — MoPhaddsn 
V, Bacon (1867), 13 Gr. 591.— OAN. 


PART VI. SECT. 5, SUB-SECT. 8. 

70391. Representative entrusting asset* 
anmoerable for them — Where enimsted 
umnecessarUy .] — Lows ®. Bhislos, 
[1902] 11.:^ 380.— IR. 

r. MimppropriaRon of funds,] — 


Action against representative of exor. 
for loss by his negligence, his co-exor. 
having misappropriated funds of 
testator's estate .• — Held : no negli- 
gence could bo imputed. — Austin ®. 
Austin (1906), 3 C. L. II. 516. — AUS. 

s. .] — H. Sc C. wore appointed 

L 2 
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SccU 6 . — For acts of co-reprcseiitaiive : Sub-sects, 3 

4, A, <fc B.] 

Candler v. Tillett, No. 7047, post, that an exor. 
who does an act by which his co-exor. obtains 
sole possession of a part of testator’s estate is 
liable for the co-exor. ’s misapplication mu^ 
be read, “ who unnecessarily does an act.” ^ Such 
an act is not ” unnecessary ” if it is done in the 
regular course of business in administering the 
I)roperty. 

Testator up to his death was the registered 
holder of a large amount of American railway 
bonds. These bonds were issued payable to 
bearer, but the holder could register them, after 
which they could only be transferred by entry in 
the books of the co., but the owner could un- 
register them so as to make them again payable to 
bearer. Exors. who desired to sell bonds of which 
their testator was registered holder could either 
sell & transfer them as registered bonds, or un- 
i*egister them & then sell. It was proved that the 
former course was extremely unusual. Testator 
appointed his wife ^ two stockbrokers, J. & C., 
his exors. & trustees, & authorised J. & C. to charge 
for business done by them as stockbrokers for his 
estate. J. had been testator’s stockbroker. The 
exors. determined to sell the bonds, & for that 
purpose the three unregistered them & put them 
m the hands of J. to sell. J. sold them & from 
time to time paid considerable sums into a bank 
to the account of testator’s estate, but ultimately 
absconded after misappropriating a considerable 
part of the proceeds. The dispositions of testator’s 
will were such that the sale could not be treated 
as an imauthoriscd act, & the absconding of J. 
took place within eleven months after the death 
of testator. Testator’s children brought this 
action to make all thrcic exors. liable for the loss : — 
Held: the unregistering the bonds & handing 
them to J. to sell were not ‘‘ unnecessary ” acts, 

6 tlie co-exors. were not liable for J.’s niisajjpro- 
priation ; & as J. was trusted by testator h his 
co-exors. had no reason to suspect him, there had 
been no such delay in calling upon J. for an account 
as to make them liable . — Re Gasquoinr, Gas- 
QUOiNE V. Gasquoine, [1894] 1 Ch. 470 ; (53 
L. J. Ch. 377 ; 70 L. T. 19(5 ; 10 T. L. R. 220 ; 

7 R. 449, C. A. 

7041. Although with innocent motive.] — 

Exor. doing any act, by which property gets into 
the possejssion of another executor, though with an 
innocent motive, is equally answerable. Other- 
wise if he is merely passive. — Langford v. Gas- 
coyne (1805), 11 Ves. 333 ; 32 E. R. 1116. 

Annotations : — Consd. Thompson r. Finch (185G), 22 Boav. 
316. Reid Clough V. Bond (1838), 3 My. & Cr. 490 ; 
.Mosos V. Levi (1839), 3 Y. & C. Ex. 359 ; Broadhurst v. 
Balguy (1841), 1 Y^. & C. Ch. Cas. 16 ; Stiles v. Guy 


Adminisxbatobs. 

(1849), 1 H. & Tw. 523 ; JRe Qasquoiuo, Gasquuino v. 

Gasquoine, [18941 1 Ch. 470. Mentd. Symouds v. Jenkins 

(1876), 34 L. T. 277. 

7042. Entrusted for payment of deceased's 

debts.] — Crosse v. Smith, No. 0920, ante. 

7043. In due course of administration 

— Rule in equity.] — Moses v. Levi, No. 7046, 
post. 

7044. Representative acting as agent of co- 

representative — Go-representative having legal title 
to funds — Proceeds of sale of land.]— -An exor., 
who is employed by his co-exor. as his agent to 
sell an estate, which, under the will of testator, 
the co-exor. alone had power to sell, & who hands 
over the price of the estate to his co-exor., is not 
accountable for the misapplication of that price 
by the co-exor., because he had no legal right to 
retain it, although, by the will of testator, the price 
of the estate, when sold, was to be considei*ed as 
part of his personal estate. — D avis v. Spurling 
( 1829), 1 Russ. & M. 04 ; Taml. 199 ; 39 E. R. 25. 

Annotations: — ^Mentd. A.-G. v. Chesterfield (1854), 18 

Boav. 696 ; Blagrave v. Ilouth (1856), 2 K. & J. 609 ; 

Gethlng v. Koighley (1878), 9 Ch. D. 547. 

7045. Entrusted for payment of residuary 

legatees.] — (1) Testatrix bequeathed tlie ivsidue 
of her property to certain persons, some of whom 
lived in the west of England & others in Norfolk, 
& she appointed two persons to be exors., one of 
whom lived at Clifton, &; the other at Diss. The 
exors., having paid all the debts & spcciiic legacies 
of testatrix, entered into an arrangement by whicli 
the Clifton exor. was to pay the residuary legatees 
in the west of England, & the Diss exor. those in 
Norfolk, & the residuary funds wero apportioned 
between them for that purpose*. The Diss exor. 
having made default in payment of one of the 
legatees in tliat neighbom-hood i—IIeld: the other 
exor. was responsible for the default. 

(2 ) Although a ct. of equity will give protection 
to an exor. who hands over testator’s assets to his 
co-exors. for the payment of testator’s debts in a 
due & ordinary course of administration, the 
principles upon which that protection rests do 
not apply to the case of an exor. lianding over the 
assets for the payment of testator’s residuary 
legatees. — Moses v. Levi (1839), 3 Y. & C. Ex. 
359 ; 160 E. R. 741. 

7046. Assets only obtainable by act of repre- 
sentative — Co-representative appointed acting ad- 
ministrator-— Direction to pay debts to him.] — A., 13., 

C., D. & E., the two latter being married women, 
took out administration to an intestate, & after- 
wards appointed C. to be the acting administrator, 
& directed the creditors to pay their debts to him. 
C. became insolvent: — Held: A., D. & C., & the 
husbands of D. & E., were responsible for C.’s 


exors. H. took upon himself tho actual 
management of the estate, with the 
knowledge Sc consent of, but not under 
any express agreement with C. H. 
applied a sum of money to his own use, 
but of this C. was not aware. The wiii 
contained tho usual indemnity clause 
exonerating each from liability for the 
other : — Held : C. was not liable for 
the sum appropriated by H. — King v, 
Hilton (1881), 29 Gr. 381.— <!AN. 

t. .] — Testator empowered his 

exors. to sell his lands to pay oil 
debts or Incumbrances a^lnst his 
estate. Tho land was sold by tho 
exors., but by tacit consent, one of 
them took the management of the 
estate Sc received the moneys arising 


from it, including tho proceeds of tho 
sale, which lie misappropilatcd. An 
oxtrlx. joined in tho conveyance to 
tho purchaser for the sake of con- 
formity, but did not receive any of tho 
purchase •money : — Held : under those 
circumstances, tho oxtrix. was not 
responsible to the estate for the mis- 
appropriation by her co -trustee. — 
ite Chowtkb, Chowtkb V. Hinman 
(1885), 10 O. K. 159.— CAN. 

.1 — Where one of two 

exors. who was entitled under tho will 
te a sum charged on the real estate, 
had applied in his own business a 
portion of tho personal estate, which 
was by the will oirectod to bo invested, 
oc which was not equal in amount to 


tho charge in his favour on tho realty 
Sc his co-uxor., though aware of such 
application had not taken any stepH 
to prevent tho same : — Held : they 
were both equally liable to account lor 
the whole of the principal sum Sc 
interest. — AuonKii v. Bjcvkun (1886), 
13 O. It. 316.— CAN. 

b. .1 — Tho rotcutioii or mis- 

appropriation by a co-exor. of funds 
drawn from the estate by him os agent 
of a legatee, is a foil discharge of the 
liability of his oo-exor. in an action by 
tho legatee. — Pkiwy v. Nokman (1881), 
0 Nfid. L. It. 360.— NFLD. 

0 . Assets entrusted to managing 
executor — Advances made to hiriv~-On 
part of assets of estate. ] — Where 
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Part VI.— Liability 

coipts. — TjKKS V. Sanderson (1830), 4 Sim. 28 ; 
58 E. H* 12. 

7047. •] — (1) 1^ one exor. does an act 

Avhich enables his co-exor. to obtain sole possession 
of money belonging to the estate, &> which, but 
for tliat act, ho could not have obtained possession 
of & the money is afterwards misapplied by such 
r(>exor., both are liable for the loss. 

(2) knew that T., his co-exor., owed money 
io tiWaior on an equitable mtge., allowed him to 
keep tiie title-deeds in his sole possession, taking 
no steps to compel payment, though he was very 
active in recovering a debt duo to himsc^f personally 
from T. T. deposited his title-deeds with another 
person as a security for fresh advances, ^ tcistator’s 
debt was lost ; — Held : 0. was liable for the loss. 

(3) Testator placed his securities in the custody 
of T., his confidential solr. By his will he appointed 
T. & C. his exors. T. made out a list of such 
securities, which he signed & retained in a box, but 
Jie gave the key to C. Afterwards T. sent the box 
to (k, requesting him to take out a mtge. security 
tSc send it to him for the purposes of an intended 
transfer. C., having no reason to suspect T., 
complied, & the mtge. money was received by T. 
alone & misapplied by him : — Held: his co-exor., 
C., was not liable, it appearing from the evidence 
tliat the solr. had a second key of the box, & could 

probably did, open the box himself. — (H andler 
V. Tilleti’ (1855), 22 Beav. 257 ; 4 W. R. 1(50 ; 
52 E. R. 110(5 ; anh nom. Candler v. Tillett, 
(Handler v. Wade, Candler v. Wiieelton, 
Wade v. Candler, 25 L. J. Ch. 505. 

Annotation: — As to (1) Consd. Re Oosquolno, Qasquolnc i>. 

(ia‘<(iuolne, 11894] I Ch. 470. 


Sun-sECT. 4 . — Joint Acts. 

A. In General. 

7048. Taking out probate.] — IFovey v. Blake- 
MAN, No. 7032, ante. 

7049. Joinder in necessary acts of administra- 
tion.] — lIovEY V. Blakeman, No. 7032, ante. 

7050. .] — (1) A., an exor. Sc trustee, concurs 

with his co-exor., & co-trustee, B., in selling out 
public stock, part of their testator’s property, 
Sc in conveying Sc surrendering testator’s fi'ec'hold, 
h^aschold, & copyhold estate to purchasers. Sc 
they both subscribe the receipts in writing for the 
amount of the respective purchase-moneys, which 
were indorsed on the back of the purchase deeds ; 
but B. alone received the moneys. Sc tlie produce 
of the stock : — Held : the acts in which A. had 
joined, with B., being indispensable & necessary 
for the administration of testator’s estate, he 
was not liable for a devastavit thereof, committed 
by B. 

(2) In a suit instituted by residuary legatees 
under a will, against A. Sc B., the exors., B. having 
become bkpt., Sc at the time of his bkpey. being 


OP Representative. 

largely indebted to testator’s estate, the ordinary 
decree only was made at the hearing of the cause, 
no distinct case of malversation having been 
adduced against A., Sc the master, by his report, 
charged B. alone with the receipt of testator’s e^to. 
The ct., on further directions, on the application 
of pltfs., declined to direct an inquiry as to the 
balances of testator’s estate retained in B.’s 
hands from time to time, for the purpose of 
enabling pltfs. to establish a case of Liability 
against A. in respect of such balances. 

(3) An exor. who proves a will may be wholly 
p^ive, or active, so far as it is necessary to enabh 
his co-exor. to act in the administration of the 
estate, but the acts in which he joins must be 
necessary for the purpose of such administration. 
—Terrell v. Matthews (1841), 1 Mac. Sc (I. 
433, n. ; 11 L. J. Ch. 31 ; 5 Jur. 1074 ; 41 E. R. 
1333, L.O. 

Anrwtat^n :-:-Aa to (2) ReM. Potersou v. Peterson (1SC7), 
16 L. T. 377. 

7051. .] — lie Gasquoine, Gasquoine v, 

Gasqdoine, No. 7040, ante. 

B. .Joinder in Sale of Property. 

7052. Liability for assets received by co-executor. ] 

— Exors. who all join in a sale shall be all charged, 
though one only receives the money : scciwi of 
trustees. — ^A plyn v. Brewer (1701), Tree. Ch. 
173 ; 24 E. R. 84. 

Annoiaiiona : — ^Refd. Sadlor v. Hobbs (1786), 2 Pro. C. C. 
114 ; Scurflold v. Howes (1790), 3 Pro. C. C. 90. 

7053. .] — Two trustees for sale of an estate 

join in a conveyance of it to a purchaser, & in a 
receipt for the consideration money ; but each 
of them received only a moiety thereof. One of 
them afterwards becomes insolvent ; the other 
shall not be answerable for what the insolvent 
trustee received. 

Otherwise it is where exors. join in sales. — 
Fellows v. Owen (1705), 2 Vern. 504, 515 ; Preem. 
Ch. 283, 280; 23 E. R. 922, 029; sub nom. 
Fellows v. Mitchell, 1 P. Wms. 81. 

Annotations .•—Apia. Murrell v. Cox & Pitt (1706), 2 Vern. 
670. Refd. H. V. Artillery Ground, Tower Division iSc 
Bray (1764), Park. 167 ; Sadler v. Hobbs (1786), 2 Bro. 
C. C. 114; Scurfleld v. Howes (1790). 3 Bro. 0. C. 90. 
Mentd. Sibthorpo v. Moxholmo(1747), 1 WUs. 178 ; Leeds 
V. Amherst (1860), 20 Boav. 239. 

7054. No inquiry as to necessity for sale.] — 

One exor. Sc trustee charged \inder tlie curcum- 
stances with a loss occasioned by joining in the 
sale of stock ; the other having received all the 
money & absconded. 

It is not enough to say it [the concurrence in the 
act] is legally necessary ; but their purpose must 
be made out to be connected with the due 
execution of the trust. . . . Can it possibly bo 
said that deft, did more than leave it to liis co-exor. 
to do what he pleased with the property ? (Ia^bd 
Eldon, O.). — Chambers v. Minciiin (1802), 7 
Ves. 180 ; 32 E. R. 70, L. C. 

Annotations : — ^Refd. Clough t>. Bond (1838), 8 L. J. Ch* M ; 
Terrell v. Matthews (1841), 1 Mao. & Q. 436, n. ; Stiles 
V. Guy (1849), 14 L. T. O. S. 305. 


advanoos were made In good faith by 
way of loan to the managing oxer., as 
siioh, & BubsoQuontly security was 
taken therefor from him on part of tho 
assets of the estate. Sc the name of tho 
lender appeared as a creditor in 
several annual balance shoots sent to 
tho other exors., & no obJocUon on 
their part was over made ; — Held : 
the seourltlos would not bo ordered to 
be delivered back to thorn, without 
payment of such advances. — K wart v. 


Gordon (1867), 13 Qr. 40. — CAN. 


PART VI. SECT. 6, SUB-SECT. 4.— A. 

d. Management entrusted to two of 
ihs executors — LiatnlUy of others ,] — 
Where testator by his wUl committed 
tho management of the property to his 
widow along with two out of the five 
exors. including the widow, it is not 
open to one of the exors., who was not 


spocifloally entrusted with the manage- 
ment, to contend for the ptirpose of 
avoiding liability as exor. that his 
duties were pixroly advisory, that ho 
was but one of many, that votes of th e 
m^ority of tho exors. governed, Sc 
that the real management was entrusted 
to two of the exors. in co-operatlo 
with the widow. — Lakiuiichand v. 
Jai Kuvarbai (1905), I. L. R. 29 Bom. 
170.— JND. 
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Executors and Administrators. 


Sect, 6. — For acts of co-representative: Sub-sect. 4, 
B. & C. Sect. 6: Sub-sect, 1.] 

7055. .] — According to what rate eliall 

an exor., who is also one of several residua^ 
legatees, be charged with stock sold out by him 
& applied in payment of his own share of the 
residue, long before proportional payments are 
made to the other residuary legatees. — BLabrington 
V. Harrington (1822), 1 L. J. O. S. Ch. 41. _ __ 

7056. Not devoted to purposes of adminis- 

tration.] — Williams v. Nixon, No. 7017, ante. 

7067 . Purpose of sale — ^Paying debts — 

Money not required therefor.] — Shipbrook (Lord) 
V. Hinchinbrook (Lord) (1805), 11 Vcs. 252 ; 32 
E. R. 1085. 

Annotations : — ^Apld. Underwood v. Stevens (1816), 1 Mer. 

712. Con^. Mose.o v. Levi (1839), 3 Y. & C. £x. 359. 

Befd. caouffh v. Bond (1838), 3 My. & Cr. 490 ; TerreU 

V. Matthews (1841), 1 Mac. & G. 433, n. ; Stiles t>. Guy 

(1849), 1 Mao. & G. 422 ; Re Gasquoino, Gasquoine v. 

Geisquoine, [1894] 1 Gh. 470. Mentd. Broadhurst v. 

Balfiruy (1841), 1 Y. &C. Ch. Gas. 16 ; Symondsr. Jenkins 

(1876), 34 L.T. 277. 

7058. .] — Exors. & trus- 

if'es charged for negligence by joining in a 
transfer to a co-exor. upon his representation, that 
it was required for debts ; but not liable so far as 
they can prove the application to tliat purpose ; 
though he possessed other funds, not through 
them ; which funds he wasted. — Shipbrook 
(Lord) v. Hinchinbrook (Lord) (1810), 1(5 Ves. 
477 ; 33 E. 11. 1060. L. C. 

Annotations : — ^Apld. Underwood v. Stevens (1816), 1 Mcr. 

712. Bold. Clough V. Bond (1838), 3 My. & Cr. 490 ; 

Terrell tj. Matthews (1841). 1 Mac. & (5. 433, n. ; Re 

Gasquoine, Gasquoine «. Gasquoine, [1894] 1 Ch. 470. 

Memd. Broadhurst v. Bal^y (^1841), 1 Y, Sc 0. Gh. Gas. 

1 6. 


7059. .] — One of two exors. 

& trastccs, not having acted otherwise than by 
joining with his co-exor. & trustee in the sale of 
stock, under a representation that the sale was 
necessary for payment of debts, which it was not ; 
the produce having been received by the latter, 
& the greater part applied by him to his own 
private purposes ; held chargeable for the amount, 
except so far as any part was applied to the trust 
purposes ; together with interest at 4 per cent. ; 
notwithstanding the parties beneficially interested 
consented to & approved of the sale, under a similar 
misrepresentation. — Underwood v. Stevens 
(1816), 1 Mcr. 712 ; 35 E. R. 8,33. 


Consd. Moses tJ. Levi (1839), 3 Y. & C. Ex 
359. Beld. Clough V. Bond (1838), 3 My. & Cr. 490 i 
Terroll V. Matthews (1841), 1 Mac. & G. 433, n. ; Rt 
Gasquoino, Gasquoine v. Gasquoine, [1894] 1 Ch. 470, 
Mentd. Broadhurst v. Balguy (1841), 1 Y. & C. Ch. Cas, 

A U* 


7060. Payment of legacies.] — Ter- 

rell V. Matthews, No. 7050, ante. 


C. J oinder in giving Receipt for Money, 

7061. Liability for money received by co-repre- 

sentatlveJ—APLYN v. Brewer, No. 7052, ante, 

7062. .]— Fellows v. Owen, No. 7053. 

ante, 

7063. ,] — If exors. join in receiving money, 

both are answerable. Otherwise where trustees 


join. — Murrell v. Cox & Pitt (1706), 2 Vern. 
570 ; 23 E. R. 971 ; affg, (1705), 2 Vern. 670, n. 

Annotations: — ^Befd. Fellows v. Mitchell (1706), 1 P. Wms. 
81 ; Soarfleld v. Howes (1790), 3 Bro. C. O. 90. 


7064. 


-.] — If exors. sever in their receipts & 


disbursements, in such case they shall be only 
re^ectively answerable pro tanio ; but if they act 
jointly, each of them shall answer the whole, if 
one becomes insolvent. — Darwbll v, Harwell 
£17g0), 2 Eq. Cas. Abr. 466, pi. 6 ; 22 B. R. 388, 


7065. To creditors — Not to legatees.] — ^Two 

exors. join in a receipt, & only one of them equally 
receives the money both chargeable to creditors, 
but not to legatees. Two trustees join in a receipt, 
& one receives the money ; only the receiving 
trustee shall bo charged. — Churchill v, Hobson 
(Lady) (1713), 1 P. Wms. 241 ; 1 Eq. Cas. Abr. 
247, pi. 2 ; 1 Salk. 318 ; 24 E. R. 370. L. C. 

Annotations .•-—Oonsd, Harden v. Parsons (1758), 1 Eden, 
145 ; Westley v. darke (1759), 1 Eden, 357 ; Sadler v. 
Hobbs (1786), 2 Bro. C. C. 1 14. Dbtd. Bcurflold v. Howes 
(1790), 3 Bro. C. C. 90. B^. 11. v. Artillery Ground 
Tower Division & Bray (1754), Park. 167 ; Crosse v. 
Smith (1806), 3 Smith, K. B. 203 ; Steen v. Mills (1833). 
2 L. J. K. B. 106. 


7066. .] — ^Assignee of bkpt. employed a 

broker to sell a quantity of tobacco. The broker 
received the money, & at the end of ten days failed, 
before he paid it over. The assignee not bound to 
make it good. 

If two exors. join in giving a discharge for money, 
they are both answerable, though one only actually 
received it. Alitcr where trustees join. 

If trustee appoints rents to be paid to a banker 
at that time in credit & the banker afterwards 
breaks, the trustee is not answerable (Lord 
Hardwicke, C.). — Belchier V. Parsons (1754), 
Amb. 218 ; 1 Keny. 38 ; 27 K. R. 144, L. C. 

Annotations : — Befd. Scurflold v. Howes (1790), 3 Bro. C. C. 
90 ; The Prima Vera (18081 Edw. 23 ; liaw v. Cutten 
(1832), 9 Biug. 96 ; Speight v. Gaunt (1883), 9 App. Cas. 
1 ; Robinson v. Harkin, [1896] 2 Ch. 415. Mentd. Fry 
V. Tapson (1884), 28 Ch. D. 268 ; Magnus v. Queensland 
National Bank (1887), 36 Ch. D. 25 ; Colchester Union 
Grdns. v. Moy (1893), 68 L. T. 664. 

7067. .]— Three exors. join in a receipt for 

conformity, thinking it necessary, for money, 
part of the assets, paid to one of them, which he 
dissipated : — Held : the others were not liable. — 
Westly V. Clarke (1769), 1 Dick. 329 ; 1 Eden, 
357 ; 2 Keny. 641 ; 21 E. R. 295, L. C. 

AnnokUioTM :-~eoTad. Sadler r. Hobbs (1786), 2 Bro. C. C. 
114 ; Scurfleld v. Howes (1790), 3 Bro. C. O. 90 ; Hovey 
V. Blakumau (1799), 4 Ves, 596 ; Chambers v. Mlnchiu 
(1802), 7 Vos. 186 ; Crosse v. Smith (1806), 7 East, 24C. 

7068. Depends on whether representative 

Is acting.] — ^Walker v, Symonds, No. 6963, arde. 


7069. Receipt given — Money not In fact received 
— Representative liable.] — Legacy to A. for life; 
remainder to B. & C., or in case one should die, 
living A., then to the survivor : B. & C. both die 
in the life of A. the legacy was vested, & went to 
the survivor. A trustee, joining in a receipt & 
reconveyance of a mortgaged estate, though he 
does not receive the money, is liable, & the receipt 
being in evidence, no inquiiy can be directed as to 
the fact.— ScuRPiBLD v, Howes (1790), 3 Bro. 0. 0. 
00 ; 29 E. R. 426. 

AitTwtoHons .-^entd. Montford v, Oadogan (1810), 17 
Ves. 485 ; White v. Baker (1880), 2 De G. F. & J. 55 ; 


PART VI. SECT. 6. SUB-SECT. 4 .— C. 

e. One ^secutpr only reeetving 
money — Receipt given by both executors.) 


—Where exors. are jointly charged, 
one only haying received the money, 
& the other joined In the receipt, it id 
on the ground that the property 


under the control of both.*— Dotuc v. 
Blake (1804), 2 Sob. Sc Let. 231,— 
IR. 
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tn (1861), 1 John. <c H. 170: Be 
i85), 64 L. J. Ch. 696 : Re Plok- 
Dson, [1899 J 1 Ch. 042 ; BcPoultnoy, 
, [1912] 1 Ch. 245. 

7070. — — Testpator having de- 

vised a real estate to liis three exors. upon trust, 
to sell & apply the produce o£ the sale as part 
of his persoriaity, &; having given to one of liis 
exors. an option to purchase the estate at a certain 
price, the two other exors. conveyed it to him, 
& joined in a receipt for the jjurchase-money. 
The purchase-money was, in fact, not paid, & after- 
wards the third exor. became bkpt. : — Held : the 
two other exors. were answerable to the residuary 
legatee for the deficiency. — Gregory v. Gregory 
(1836),2 Y. &C. Ex. 313; 0 L. J. Ex. Eq. .52 ; 100 
E. 11. 416. 


liCaddiBon v. Chapnu 
Hill to Chapman (II 
worth, Snaith v. Parkt 
Poultney v. I'oultoey 


Sect. C.- ACCOUNTS. 

Sub-sect. 1. — Duty to Keep Accounts. 


7071. General rule.] — Sharpe r. Simpson (1017), 
1 Roll. Rep. 358 ; 81 E. R. 533. 


7072. .] — The first duty of an agent, re- 

ceiver, trustee, or exor., is to be constantly ready 
with his accounts, & neglect in this is a ground 
for charging him with interest. — Pearse v. Green 
(1819), 1 Jac. & W. 135 ; 37 E. R. 327. 


AnTwiaiiona Turner v. Bnrkinshaw (1867). 2 Ch. 

App. 488. Conid. Hareant v. Blaine, Macdonald (1887), 

Refd. Springett t>. Dashwood (I860). 
2 Gill. 621 ; Re Whitehead, Exp. Bumand’s Exor. (1860), 
2 L. T. 776 ; Fry t). Fry (1864), 10 Jur. N. S. 983 ; Blogg 
V. Johnson (1867), 2 Ch. App. 225. 


7073. -.] — Exors. A devisees in tiTist to sell 

A pay i(>gacies to testator’s nephews & nieces in 
classes, & to distribute the residue also among 
testator’s nephews dc nieces, were empowered to 
postpone sale & conversion for five years, & ordered 
to pay the income to the persons entitled in the 
meantime. For live years before the bill was filed 
they held the estate in their hands, without 
suggesting any diHiculties as to tlie ascertainment 
of the classes of legatees, kept no accounts, paid 
only a small part of the legacies, & to the residuary 
legatees neither principal nor interest, gave no 
information, &> when applied to for accounts, sent 
no i*cply. Although illiterate men, & the estate 
large, they wore ordered to pay the costs of the 
suit for administration, with the exception of costs 
of proving the pedigree. 

It is said, on behalf of these exors., that they are 
illiterate men, & that they cannot keep accounts. 
If a testator ajipoints a person to discharge the 
duties of an exor., inasmuch as he is sworn to dis- 
charge Ids duties as exor., his first duty plainly is, 
if he cannot keep accounts, to provide some one 
who can ; because in this ct. the first & primary 
duty of every exor. or trustee having money in 
his hands to be received & to be paid is, that an 
^count should bo kept to be produced to those 
interested in the account when it is properly 
demanded (Stuart, V.-C.).--Wroe v. Seed ( 1863), 


4 Giff. 426 ; 9 L. T. 254 ; 9 Jur. N. S. 1122 ; 60 
E. R. 773. 

7074. Direction by testator — Absolving executor 
from accounting as to residue — Effect.] — ’J'estator 
gave several legacies & devised that the residue 
should be divided amongst several of his kindred 
by name, sixteen in all, in. several proportions set 
down by him ; but devised that the quantity of 
the residuary estate should be as his exor. 
voluntarily & without being thereto compelled 
by law should declare. The exor. declared what 
the sum of the residue was, & accordingly paid 
fifteen of those legatees, but the sixteenth exhibited 
a bill to discover the estate, supposing it more. 
Plea disallowed. 

We must take heed that we make not such 
examples, under which, if men will be dishonest, 
they may shelter their dishonest dealings ; & 
if the exor. would make no declaration, this ct. 
will have an account made (Lord Nottingham). — 
Gibbons v. Dawley (1674), 2 Cas. in Ch. 108 ; 22 
E. R. 909. 

7075. Accounts must be kept distinct — From other 
accounts.] — Freeman v, Fairlie, No. 7308, post. 

7076. Position of infant executor.] — If letters of 
administration be granted to an infant, under 
which he receives & disposes of assets of intestate, 
an account cannot be directed in respect of his 
receipts during his infancy. — Hindmabsh v. South- 
gate (1827), 3 Russ. 324; 38 E. R. 597, L. C. ; 
varying (1822), 1 L. J. O. S. Ch. 24. 

Annotation : — Consd. Stott v. Mcanock (1862), 31 L. J. Ch. 

746. 

7077. .] — (1) The chief clerk in his certifi- 

cate stated certain facts, but reserved the point 
to whicli they referred for the consideration of the 
ct, '.--Held : the evidence used in chambers was 
admissible before the ct., who would consider it as 
the cliief clerk hhnself had done. 

(2) An exor., an infant, who never proved the 
will, received during his infancy assets of testator 
& paid them to the tenant for life, by whom they 
were lost : — Held : by reason of bis infancy at the 
time of the receipt, he was under no liability to 
account for them. — Stott v. Meanock (1862), 31 
L. J. Ch. 746; 6 L. T. 692 ; 10 W. R. 605, L. JJ. 

Secy generally y Infants. 

7078. Executor who has acted — But not proved 
the will.] — An exor. & trustee, who had acted but not 
proved, refused, & insisted that he was not bound, 
to account, & he placed every impediment in 
pltf.’s way. Having failed in his contention, the 
ct. on maJ^g a decree for an account, directed him 
to pay the costs of suit to the hearing. — ^Boynton 
V. Richardson (1862), 31 Beav. 340 ; 54 E. R. 
1170. 

7079. Executor illiterate — & incapable of keeping 
account.] — Wboe v. Seed, No. 7073, ante. 

Accounts of mortgagees.] — See Mortgage. 

Accounts by trustees.] — See Trusts & 
Trustees. 


PART VI. SECT. 6, SUB-SECT. 1. 

7076 i. Position of infant executor .] — 
la a suit for tho partiiion of tho real 
pstate of an intestate, who was one of 
the exors. of his father’s will, & who 
f claimed on behalf 

iomtoos, who had not been 
legacies, that an account 
the personal estate 
to the hands of such exor. : — 
®xor, haring been a minor, 
his estate was not li^le to aoconnp 


therefor.-— Nash t». McEAt (1868), 15 
Gr. 247. — CAN. 

^ proper acconnSs 

— lAabiluy of executor for costa of 
proceedino8.)r—ln oonsequonoe of the 
unsati sf actory manner in which tho 
aooo^ts of the estate had hron kept 
by tee exor., which neoessitated pro- 
oe^inffs before tee ot.. the exor. was 
ora®rod to pay the taxed costs of 
petitioner or pltf. out of his private 
-Parkkr Vy SpoiB (1864), 6 


Nfld. L. R. 37-— NFLD. 

g. Failure to fUe accounts — Penattu 
— When enforceahle .] — Under tho rules 
of 1844 & 1863 the penalty upon 
an exor. for failing to lllo accounts, 
mentioned in the rules of 1844, was 
ouforoeable only where the Judge, at 
tee instance of some beneficiary, had 
fixed a time within which the exor. 
was to pass his accounts. — Kcolks v. 
Mills (1895), 14 N. J5. h. R. 143,— 
N.Z, 
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Sect. 6» — ^Accounts: Siih-sect, 2, A. <fe B. (a) <fe (b)*! 

Sub-sect. 2. — ^What Accot7nts may be 
Obdeeed, 

A. Ordinary AccounL 

7080. When appropriate — General rule.] — Part- 
ington V. Reynolds, No. 7182, post. 

7081. y-Bc Wrigiitson, Wbigiitson v. 

Cooke, No. 7088, post. 

7082. Whether ordered— Where cross action 
pending — For account on footing of wilful default.] 

—Motion by pltf., who was trustee under a wiU, 
& had filed a bill for the administration of the 
estate, for the master to take the accounts, refused ; 
some of defts. having suggested upon their answers, 
that pltf. ought to be charged with wUfiil default, 
& having since filed a cross bill seeking so to charge 
liim.- — ^W atjLiIS V. Sarel (1844), 3 D. T. O. S. 371 ; 
8 Jur. 040. 


for an order for the ordinary atoinistration 

accounts & inquiries. & spocirf 

to the alleged breaches of trust:— HcM- t®® 

application should be refused ; having rcga^t 

tho relief claimed by the ivi-it, oiUy 

administration accounts & inquiries could be 

Obtained under the rule ; & f 

question at issue appeared to rolate f'rf 

breaches of trust, whiclv would have 

mined at the hearing, the e 

inquiries might be unnecessary, At Vr, 

exercise of its discretion under R. b. ^ 

r. 10, ought to decline to order 

accounts at that stage of the action.--i?c Oyho , 

Allen i;. Taylor ( 1885 ) 29 Ch. 1 ). 834 o 4 

Is. J. Ch. 945 ; 53 L. T. 639 ; 33 W. R. 020, t . A. 

/?. Acrouni on Footing of Wilful D(fmilt. 


7083. .] — Whore a suit com- 

menced by will was instituted by an exor. for 
administration, against his co-exor., & the bill 
alleged wilful default, & sought consequent relief, 
& the latter subsequently commenced a second suit 
by an administration summons : — Held : the ct. 
would order the ordinary administration accounts 
to be taken, without waiting until the suit com- 
menced by bill could be brought to a hearing. — 
PIPPARD V. VANRENEN, VaNRENEN V. PlFFARD 

(1865), 5 New Rep. 399 ; 11 L. T. 700 ; 13 W. It. 
425. 

7084. Representative out of jurisdiction.] — 

Where the administrator of a foreigner who died 
intestate in England went beyond the jurisdiction, 
&: an administrator & ad litem of the intestate’s 
estate was subsequently appointed under Probate 
Act, 1857 (c. 77), s. 74, the ct., in a suit instituted by 
the liquidator of a French assocn. on behalf of 
himseR & other creditors of the intestate, made a 
decree for an account of the personal estate in 
England, the appointment of a receiver, etc., but 
gave no direction with respect to the administrator. 
— CoLLAS V. Hesse (1804), 10 L. T. 221; 12 W. It. 
565. 

7085. Accounts under R. S. C., Ord. 15, r. 1 — 
In administration action — Discretion of court,] — 

An action was brought in 1884 for the adminis- 
tration of the estate of a testator, who died in 
1872, by an incumbrancer on three of the four 
shares of the residue, against the surviving trustee 
& the extrix. of a deceased trustee. The writ 
claimed only ordinary administration, but by the 
statement of claim various breaclies of trust were 
alleged against the trustees, particularly deceased 
trustee, whose estate was then under administra- 
tion by the ct. Pltf. applied under above rule 


7086. Nature of account — Contrast to common 
account.] — Partington r. Reynoi^ds, No. no-, 
post. 

7087 . — For purposes of R. S. C.. Ord. 3,^*. 8 .] 

-Re Rowen, Bennett v. BowI':n, No. 7089, 


7088. Wilful default distinguished from 

)reach of trust.] — (1) In an administration action 
•barging trustees with active breach of trusl, 
)ut not with wilful default, \yhere the cominon- 
brm administration order is taken directing 
,he usual accounts A inquiries only, it is not 
jompeteiit to pltfs. to charge the trustees with 
^reaches of tnist committed before the issue of 
,he writ or the judgment, but not aUeged m the 
headings or proved at the trial, either for the 
mrposo of obtaining relief against them as having 


or removing the trustees. 

(2) In regard to an active broacli of trost, 
as distinguished from wilful default, a pltf. is 
not entitled to relief at the trial except m regmrd 
to what has been alleged in the pleadings & is 
proved at the trial, nor is he entitled to have 
inquiries directed with a view to ascertaining 
whether or not other breaches of trust liave been 
committed than those aUeged & proved. But in 
cases where wilful default is alleged & one instance 
is proved, pltf. is entitled to an inquir>^ on the foot- 
ing of wilful default directed to ascertain Avhethor 
there arc any other instances besides the one which 
has been proved. 

It Is well known that in a case of wilful default, 
if wilful default is pleaded, A if a case is established, 
then the accounts are directed on that footing. 
But why is that? It is because there are two 


PART VI. SECT. 6, SUB-SECT. 2.— A. 

7080 i. When appropriede — General 
ruU.\ — ^Whore an exor. or admin istra- 
tor applies for an order to administer 
the estate of a testator or Intestate, 
an account will be directed to be taken 
of wbat he has reooiyed. or of what, 
but lor bis wilful default, he might have 
reoelved. — Lbdobbwood v. Lkoger- 
WOOD (1859), 7 Gr. 584.— CAN. 

h. Under administration decree — 
AmourUs for which exectUors chargeable.] 
— ^Testator devised his farm to minor 
tiji — & direotod that no timber 

- the use of the 

It was tho duty of 

to prevent the extrix. from 
cutting the timber for other purposes. 


Under the ordinary administration 
decree tho master may take an account 
of tinil>er cut with which defts. arc 
chargeable. — Stkwart v. Flktciieh 
(1871), 18 Gr. 21.— CAN. 

k. Farm stock implements.} — 
Testator gave logocios payable In 
eight & thirteen years, & dc vised lots 
to his sons 11. & j}., subject to charges, 
the devisees to got possession thereof 
when his youngest child attained 
twenty-one. At that time D. & II. 
were to got one-half of the stock Sc 
implements which would thou bo on 
the lots, tho other half to be divided 
amongst other loratees. The youngest 
child had not yet attained twenty -one. 
An account was directed to be brought 


In of tho proceeds of tho old stock left 


thcroon 


testator. 


tboM) 


subsequently produced from the 
produce of tno lots ; & also an account 
of the stock or implements left by 
testator which «tiU remained on the 
land.— Davidson v. Oliver (1882), 29 
Gr. 433. — CAN. 

1. FU <£• reasonable accounts -— 
Strict accounts impossible .} — ^Whore It 
Is not possible to furnish accounts 
aocordiug to tho strict course owing to 
the parties who kept the accounts 
having done so for their own purpose, 
Sc not anticipating an adverse claim, 
such accounts wiU bo directed as are 
flt Sc reasonable. — 2ie Flanagan, 
Flanaoan V. Flanagan (1915), 49 
1 I. L. T. 95.— IR. 
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perfectly distinct clasps of accounts which arc 
directed in cases of this kind) one is the common 
account) & the other is the account on tlie footing 
of wilful default (Warrinuton, J.). — 7?e Wriout- 

HON, WBIOIITSON V. (Vr)KI5, 1 (?ii. 789; 

77 L. J. Ch. 422 ; 08 1^. 'J\ 799. 


7089. Power to order— Under R. S. C., Ord. 15, 

r. 1.] — (1) A claim against an exor. for an account 
oti tlie footing of wilful default is not a “ case of 
ordinary account ” within Jt. S. C., Ord. r. 8, 
He consequently a summary order for sucli an 
account cannot be made under Ord. 1.5, r. 1. 

(2) By Ord. 35, rr. la, 4, a district registrar has 
power make an order for an account under 
Ord. 15, r. 1, & if the order so directs (but not 
otheiwise) he can then proceed to take the account 
himself. 

(3) In making a report to the ct. under Jud. Act, 
1873 (c. (id), s. 90, of the result of an account in an 
.administration action, (he district registrar ought 
to adopt the form of a cliief clerk’s certilicate, He 
to state in the I'epoH the persons who were iircsent 
before him, & the materials upon which he i)ro- 
ceoded . — Re Bowen, Bennett v. Bowen (1882), 
20 (Hi. D. 538 ; 51 L. J. (Ui. 825 ; 47 L. T. 111. 


(b) When Ordered. 

7090. General rule.] — (1) In an administration 
sui(. the pleadings raised questions of wilful default. 
He liability to pay interest on balances in hand 
against (‘xors. ; but the deciee taken at the original 
liearing neither contained any declaration against 
the exors., nor any inquiries as to wilful default, 
but was merely a decree for the common account 
of what had been received : — Held : the ct. could 
not, on further directions, make any decree for 
wilful default ; but the question of intt'rest on 
balances in hand was still open. 

(2) General i>rmciplc on which the ct. proceeds 
in making declarations in directing inquiries as 
to wilful default, & interest on balances in the 
hands of exors. or trustees. 

The rule on this subject is this : if the pleadings 
do not rai.se the point, it cannot be raise<l either 
at the originjvl hearing or on luHlicr directions, 
but if pltf.’s pleadings do, as in this case, raise the 
point whether deft.’s are liable for wilful default, 
it is the duty of pltf., if he can make a case for it, 
to get a declaration by the decree, or if he cannot 
make a sulllcient case for an immediate decree, 
to get an inquiry of such a character, that on the 
result of it., the ct. may on further directions 
make a declaration (per Gur.). 

(3) The balances remaining in the hands of the 
exors. were very small. Testatrix died in 1823. 
Pltf. became a bkpt. in 1829 ; &. in 1834 piocured 
his assignees to reassign all his interest to him. 
Neither he nor his assignees up to that time had 
made any application for payment. In 1835 
l)ltf. filed his bill for an account. As allowed it to 
be dismissed for want of prosecution in 1840 ; 
in 1842 ho filed the present bul, As asked for interest 
on balances : — Held : he was not entitled to it. 

Defts. insist that applying the rule to which 
I have referred pltf. cannot claim inteivst on 
balances because there was no declaration or 
inquiry as to balances at the hearing. But 


correctly applying the rule, pltf. has a right to raise 
the question. It is true there was no declaration 
at the hearing, but there was that which is the 
first step towards such a declaration — a direction 
to take the common account of what had been 
received. The direction to take an account, if 
properly answered by the master, ought to show 
what personal estate has been received from time 
to time, & the state of the receipts & of the pay- 
ments should be shown upon the schedubi, & then, 
on that report with the schedule, the ct. may li(;ai* 
it argued whether there are any balances, in respet:!/ 
of which the ct. may either make an immediate 
declaration or direct further inquiry (per (’ur.). — 
Jones v. Morrat.l (1852), 2 Sim. N. S. 241 ; 21 
Jj. J. Oh. 030 ; 20 L. T. O. S. 30 ; 01 E. R. 333. 

Annotation: — Ab to (2) & (3) Consd. Re Barclay, Barclay r. 

Andrew, [1899] 1 Ch. 674. 

7091. Whether after order for common account.] 

- A creditor who makes out a primd facie case of 
misconduct in trustees is entitled to a decree that 
they shall account for whatever they might havt*- 
received without their wilful default or neglect ; 
though, in a prior suit instituted by another 
creditor & conducted without collusion, a common 
decree for an account has been previously made? 
against them. — Shepherd v. Towgood (1823), 
Turn. & K. 379 ; 37 E. R. 1147. 

Annotation : — Folld. Bcttow v. Monis (1847), 10 Bcav. 437. 

7092. .1 — A case was alleged on the plead- 

ing to charge exors. for what they might, but for 
their wilful default, etc., have received ; at the 
hearing the common accounts only were directed 
against them ; the case coming on for further 
directions, on the master's report : — Held : the 
exors. could not be charged as for their wilful 
default, etc., & no inquiry could then be directed 
on the subject, although the master's report laid 
a foundation for such an inquiry. — Garland v. 
Littlewood (1839), 1 Beav. 527 ; 8 L. J. Oh. 309 ; 
48 E. R. 1045. 

Annotations: — Reid. Terrell v. Matthews (1841), 11 L. .T 

Ch. 31 : Brooker r. Brooker, lie Brooker’s Estate (185 < ), 

26 L. J. Ch. 411. 

7093 . .1 — Jones v. Morrall, No. 7090, 

ante. 

7094. As supplementary to previous order - 

Upon summons in chambers.] — Partington v. 
Reynolds, No. 7182, post. 

7095 . Facts subsequently disclosed.] — After 

a decree on an administration smnmons the ct. 
will in a proper case make an order for a receiver & 
injunction to protect the property. Under the 
improved jurisdiction the judge in chambers may 
add to the decree a direction He inquiry ^ as to 
charge deft, as for wilful neglect Ac default, if 
during the prosecution of the usual decree to 
account facts appear which make such an inquiry 
He direction necessary for the purpose of justice. 

Re Brooker’s Estate, Brooicer i '. Brooker 
(1857), 3 Sm. & G. 475 ; 20 L. J. Oh. 411 ; 28 
L. T. O. S. 354 ; 3 Jur. N. S. 381 ; 5 W. R. 382 ; 
05 E. R. 743. 

7096. On taking accounts.] — I think 

the ct. has gone as far as this, that although tlio 
pleadings do not contain a charge [of wilful default], 
yet if some facts in taking the accounts emerge 


PART VI. SECT. 6. SUB-SECT. 2.— 
B. (b). 

11 /?®!.^*'®****^* foe makina order — 
Whether miaapplicalion of fun^.J — 


Misapplication of trust funds docs not 
warnuit an account with wilful default 
against the trustoos.— Sawyers v. 
Kytb (1869), 0 W. W. & A’B. 61.— 
AUS. 


n. Breach of trust — Executors 

\ctina bond fide.}— Held : exors. who 
lad acted honestly & 

(light falriy te bo excused it thero had 
)oiMi a breach of trust (to it had not been 
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Sect, 6. — Accou'iUs : Svb sect. 2, B. (b) & (c) ; sub- 
sect. 3, A.] 

for the first time which show that the exoi*s. have 
committed wilful default, the ct. will, without 
putting the parties to the expense of a supple- 
mental action, give leave for an inquii*y on that 
footmg to be made, which of course is in the nature 
of sui)plemental relief, because of new facts having 
been discovered since the decree was made (Kay, 
J.). — Edmonds v. Robinson (1885), 29 Ch. D. 
170 ; 62 L. T. 339 ; 33 W. R. 471 ; sub nom. 
Edmunds r. Robinson, 54 L. J. Ch. 580. 

7097. Relief previously claimed for wilful 

default— But not dismissed — On order for common 
account.] — When the statement of claim in aji 
administration action against an exor. alleges that 
he has committed wilful default, but the judgment 
at the trial gives no relief on that footing (the claim 
to such relief not being, however, dismissed), 
the ct. can at any subsequent stage of the pro- 
ceedings, if evidence of wUful defaiSt is adduced, 
direct further accounts &. inquiries to be taken & 
made on that footing. — Re Symons, Luke v. 
Tonkin (1882), 21 Ch. D. 757 ; 52 L. J. Ch. 709 ; 
46L. T. G84; 30 W. R. 874. 

Aniwtat^a : — Consd. Edmonds v. Robinson (188.'>), 29 
Ch* R®fd. Re Barclay Barclay tj. Andrew, [1899] 

1 jSh*^674 ; ife Wrlghteon, Wrightson v. Cooke, [1908] 

1 Ch. 789. 


7098. At any time during action- 
proper.] — Job V. Job, No. 0924, ante. 


"Whether 


7099. 


Necessity for amendment before 


order,] — I will here say a w^ord upon the case of 
Job V. Job, No. 0924, ante, which was recently 
before me, & which has led to some misappre- 
hension. I there said that in an administration 
^tion, an order charging an exor. with wilful 
default may be made at any time during the pro- 
gress of the action. Now an order charging an 
exor. udth wilful default could not be made unless 
he was so charged in the pleadings, thei'efore the 
charge, unless originally pleaded, must be intro- 
duc<,*d by amendment, that is, of course, by 
amendment at any stage of the action at which 
amendments may be made, that is, before judg- 
ment. The general rule is that in every case an 
order charging wilful default must be based upon 
a charge of wilful default in the pleadings ( Jessel, 
M.R.).--Mayer V. Murray (1878), 8 Ch. D. 424 ; 
47 L. J. Ch. 005 ; 20 W. R. 090. 

Ar^tatioM :~-(ioraA. Barber v. Mackrcll (1879), 12 Ch. D. 

Tonkin (1 882 ), 21 Ch. D. 

789 ri»ht8on, Wrightson r. Cooke, [ 1 908 J 1 Ch. 

71 00. _ — - — .] — In an action for ordinaiy adminis- 
tration it is competent for the ct. to allow a case 
of wilful default, though not stated in the pleadings, 
to be raised at any time during the action, but 
allegations of fraud & wilful default ought not 
generally to be adjourned, but should be disposed 
of at the hearing. — Re Armitage, Smith v. Armi- 

K T. 

789 ’ Wrightson, Wrlghteon v. Cooke, [1908] 1 Ch. 

7101. Necessity for leave of court — To action on 
footing of wilful default — After common account 


ordered.] — Residuary legatees filed a bill against 
the exor., charging him with wilful default, for 
which some grounds appeared by his answer. No 
evidence was entered into, & the common 
accounts wem directed. The widow^ who was a 
deft., & was interested in the estate, aftemards 
filed a supplemental bill, without leave, to charge 
the exor. wdth wilful default : — Held : the pro- 
ceeding was regular, & a decree was made, supple- 
mental to the former proceedings. — ^B errow v. 
Morris (1847), 10 Beav. 437 ; 10 L. J. Ch. 600 ; 
10 L. T. O. S. 281 ; 11 Jur. 790 ; 50 E. R. 050. 

7102. .] — Wliere a pltf. has 

obtained a common administration judgment 
against a deft., lie cannot maintain a subsequent 
action against the same deft, charging him with 
wilful default in the administration of the same 
estate, unless he has obtained the leave of the ct. 
to bring such action. The practice in this respect 
has not been altered or varied by Jud. Acts or the 
Rules thereunder. — IjAMIng v. Gee (1878), 10 
Ch. D. 715 ; 48 L. J. Cli. 190 ; 40 L. T. 33 ; 27 
W. R. 227. 

Annotations: — Consd. EdmondR v. Robinson (1885), 29 
Ch. D. 170. Mentd. He Wrightson, Wrightson v. Cooke, 
[1908] 1 Ch. 789. 

7103. .] — A pltf. who has ob- 

tained a common order for administration of an 
estate against the exor. may obtain the leave of the 
ct. to bring a fresh action charging wilful default 
against the exor. without proving that he did not 
acquire the information on which he founds his 
fresh action in time to utilise it in the former 
proceeding in which ho obtained the common 
order for administration, proof of which was 
required in Laming v. Gee, No. 7102, ante, on pltf., 
who was an undischarged bkpt., giving security 
to the satisfaction of the master for the exor.’s 
costs of the fresh action. — Re Kurtz, Emerson 
V. IIenderson (1904), 90 L. T. 12. 

7104. Grounds for making order — Impropei 
expenditiHe by executor — Whether sufllcient.] — 

Proof of improper expenditure of money by exors. 
will not support a decree against them for an 
account on the footing of wilful neglect or default. 

A bill by residuary legatees prayed an account 
against defts., the exors., on the footing of wilful 
neglect & default, but made no case of misconduct 
against them, except that they had improperly 
defended an action in which they hod failed, & 
the costs of which they claimed to retain out of the 
estate. The ct., at the hearing, although ol 
opinion that the action ought not to have been 
defended, gave defts. their costs of the depoaitionf 
which had been taken relative to that subject, or 
the ground that, having no connection with a case 
of wilful neglect & default, it was not a propei 
matter to be put in issue at that stage of the suit.— 
Smith r. Chambers (1847), 2 Ph. 221 ; 41 E. R 
920 ; sub nom. Chambers v. Smith, 16 L. J. Ch 
201 ; 9 L. T. O. S. 33 ; 11 Jur. 359, L. C. 

What must be proved.]— See Sub-sect. 2, B. (c) 
post. 


(c) Pleading. 

7105. Necessity for specific ailegation — & proo 
of one instance of wilful default.] — Lord Eldoi 
often said that, as a general rule, in order to obtali 


condoned. An aoconnt oonld not bo 
to he taken on the footinir of a 
defanlt^LUOTT v. Colter 


PART VI. SECT. 6, SUB-SECT. 2. 
B. (o). 

^06 i. NecessMu for specific aUegaii 


wilful default against an oxor., som 
act of wilful default in not sotting t 
assets must ho alleged Sc prov^.— 
Hartigan V. O’Shanahsy (1872), 
V. R. 42.— AV8. 
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an inquiry as to wilful default against an exor., you 
must allege a case for such an inquiry — ^must pray 
for it, & prove one act at least of wilful default, & 
that, doing so, you may have a general decree as 
wilful default. That is the course of the ct. 
(Knioht-Bbucb, L.J.). — CoopK v. Carter (1862), 

2 De G. M. & G. 292 ; 21 L. J. Ch. 570 ; 19 
L. T. O. S. 119 ; 42 E. R. 884, L. JJ. . 

Annotations: — Co&sd. Sleight v. Lawson (1867), 3 K. &: J. ' 

292. Be!d. Massey v. Massey (1862), 2 John. 8c H. 728. 

Hentd. Bright v. Legerton (1861 ), 2 Do Q. F. & J. 606. 

7106. .] — liORD Eldon’s rule that, 

in order to obtain an inquiry as to wilful neglect 

6 default against an exor. or a trustee, pltf. must 
allege & prove at least one act of wilful neglect or 
default is still the rule of this ct., & was not 
intended to be relaxed by Coope v. Carter, No. 
7105, ante. 

Shortly after testator’s death in 1825, an 
inventory & appraisement was made by his exors., 
or one of them, of all & singular the goods &> 
chattels, rights & credits of testator, showing that 
the same were of the value if £28,665, odd. Upon 
bill filed in 1856, for an account, & for an inquiry as 
to wilful neglect & default, in case the estimated 
amount had not been realised, defts. failed, as 
to a large portion of the estimated amount, to 
show that it had been realised : — Held : pltf. was 
not entitled, at the hearing, either to an inquiry, 
expressly directed to wilful neglect or default, or 
even to a preliminary order of the kind indicated 
in Coope v. Carter, No. 7105, ante, viz., an inquiry 
short of wilful neglect & default, but upon which 
a new order, expressly so directed, might be founded 
at a future stage ; the ct. being of opinion, that, 
upon the pleadings, the fact of wilful neglect & 
default could not be treated as in issue between 
the parties ; & that, even if it could be so treated, 
there was no evidence upon it. — Sleight v. 
Lawson (1857), 3 K. & J. 292 ; 26 L. J. Ch. 553 ; 
29 L. T. O. S. 379 ; 5 W. B. 689 ; 69 E. R. 1119. 

Annotation : — Apld. Massoy v. Massoy (1862), 2 John. & H. 

728. 

7107. .] — Parttngton v, Reynolds, 

No. 7182, post. 

7108. .j — In order to obtain an 

inquiry, with a view to a decree for wilfid default 
at a future stage of the suit, pltf. must rest upon 
one or more specific charges. The observations 
in Coope v. Carier, No. 7105, ante, were not me^nt 
to let in general allegations of default, but to meet 
the case of specific allegations imperfectly proved 
at the hearing. 

Where a widow & extrix., who was empowered 
by will to carry on testator’s trade, did so for a 
short time, & her co-exors., in answer to an 
allegation that the book debts had not been got in, 
stated that the widow had got in some, that they 
believed the rest were bad, but that they had taken 
no stops themselves to recover any : — Held : a 
sufficient case was not made to justify any inquiry 
as to wilful default. — Massey v. Massey (1862), 2 
John. & H. 728 ; 1 New Rep. 15 ; 32 L. J. Ch. 13 ; 

7 L. T. 311 ; 11 W. R. 19 ; 70 B. B. 1262. 

7109. .] — The rule still remains, that 

an account against exors. on the footing of wilful 


neglect As default, will not be ordered without 
evidence of at least one instance of wilful default. 
— Re Youngs, Doggett v. Revett, Re Youngs, 
VoLLUM V. Revett (1885), 30 Ch. D. 421 ; 63 
L. T. 682 ; 33 W. R. 880, C. A. 

Annotation : — ^Mentd. The MiUwall, [1905] P. 155. 

7110. .] — Be Wrigiitson, Wrightson 

V. Cooke, No. 7088, 

7111. .] — Certain shares, held by testator 

as mtgee., were proved to have been transferred 
after testator’s death, but they were not accounted 
for by the exors,, & it was certain that the sur- 
viving trustee had not received anything in respect 
of them. The ct., in an administration suit, 
refused to make the shares an item in the account, 
as a charge of wilful default could not be intro- 
duced into it. — Shuttleworth v. Bristo (1863), 
9L.T. 317; 12 W. R. 40. 

7112. General allegation of breaches of trust — 
Whether pleadable.] — A legatee of leaseholds claim- 
ing an account on the footing of wilful default from 
the exors., by his statement of claim stated that 
dt fts. had in various ways misapplied part of the 
rents of the leaseholds, & thereby injiu-ed pltf. & 
committed breaches of trust, & went on to state 
one particular breach of trust : — Held: the general 
allegation of breaches of trust ought to be struck 
out, unless pltf. furnished particulars within a 
week. — Be Anstice, Anstice v. Hibbell (1885), 
54 L. J. Ch. 1101 ; 62 L. T. 572 ; 33 W. R. 657. 


Sub-sect. 3. — Enforcement of Liability. 

A. By Whom E 

7113. Whether by co-representative.] — Apriz 
V. Flower (1661), 1 Sid. 33 ; 82 E. R. 953. 

7114-. .] — Semble : a bill filed by one exor. 

in his own name, & that of an infant cestui que 
trust, against another exor., praying accounts 
against deft., but not against himself, nor offering 
to pay into ct., what he held of testator’s assets, 
is not a proper form of suit. — Ashley v. Allden, 
Jones v. Ashley (1852), 20 L. T. O. S. 14 ; 16 
Jur. 400. 

7115. Beneficiary.] — ^Wlien a person is co-exor. 
& debtor, the money is assets in his hands, & 
therefore, unless there is something special in the 
case, they cannot bring a bill to compel him to 
pay the money to them ; but the proper bill had 
been to have an account, & it should have been 
brought by those entitled under the will (Lord 
Hardwicke, C.). — Lucas v. Seale (1738), West 
temp. Hard. 650 ; 25 E. R. 1083, L. C. ; subsequent 
proceedings (1740), 2 Atk. 50, L. C. 

7116. Legatee.] — An inventory & account 

may be demanded of an exor. by a residuary 
legatee who has given a release. — ^Kenny v. 
Jackson (1827), 1 Hag. Ecc. 105 ; 162 E. R. 523. 
Annotation .‘—FoUd. Aooeter v. Anderson (1848), 13 Jur. 44 

' 7117. Misconduct need not be shown.]* 

— ^Residuary legatees may sustain a bill for an 
account against the exor. & the surviving partner 


PART VI. SECT, e, SUB-SECT. 8.— A. 

7116 i. Bene/tdary — Legatee.] — 
L^tees applied for an administration 
order, upon the sround that extrix. who 
for severai years before the death of 


testator had managed his business 
allaiTB, had refused to aooount for her 
dealings with his moneys : — Held : 
the legatees were entitled to the usual 
administration order, under which the 
master could make all the neoessary 


inquiries. — Re Bagwell, Anderson v. 
Henderson (1896), 17 P. R. 100. — 
CAN. 

o. Residuary legatee.] — • A 

residuary legatee is entitled to such an 
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of testator, though collusion between the exor. & 
the surviving partner is neither charged nor 
proved. — ^Bowsuer v. Watkins (1830), 1 lluss. & 
M. 277 ; 39 E. K. 107. 

Annotations: — Ezpld. Davies v. Davies (1837), 2 Keen. 
534. The deoision was far from eHtablishingr the general 
proposition that in every case a bill might be flleti against 
an exor. & surviving partner of testator without charging 
& proving fraud or collusion (Lord LANODAiiK, IVLll.). 
Coniid. Yeatman v. Yeatman (1877), 7 Ch. D. 210. Reid. 
Holland v. Prior (1834), Coop. temp. Brough. 4 26 ; Cropper 
V. Kuapman (1836), 2 Y. & C. Ex. 338 ; Ambler tJ. Lindsay 
(1876), 35 L. T. 93 ; Re Lovett, Ambler r. Lindsay (1876), 

3 Ch. D. 198. Mentd. Bolton e. I^owell, Howard e. Earle 
(1851), 16 Jur. 24 ; Brett v. Beckwith (1856), 26 L. J. Ch. 
130. 

7118. .] — A legatee has a clear right 

to have a satisfactory explanation of the state of 
testator’s assets, &: an inspection of the accounts, 
but he is not entitled to a copy thereof, at the 
expense of the estate. — Ottley v. Gilby (1845), 

8 Beav. 002 ; 14 L. J. Ch. 177 ; 4 L. T. O. S. 411 ; 
50 E. K. 237. 

Annotation: — ^Refd. Springott v. Dash wood (1860), 3 L. T. 
542. 

7119. .] — Kirkman V. Booth, No. 

5978, ante, 

7120. Residing out of Jurisdiction.] — The ^ 

attorney, to whom administration had been granted 
on behalf of the relict of a deceased, being cited at 
the instance of the relict residing abroad to exhibit 
an inventory & account, appeared under protest, 
alleging that the ct. has not jurisdiction to i^equire 
an account between a principal & agent : — Held : 
the attorney was bound to comply with the citation. 
— ^Bailey v, Bristowe (1850), 2 Hob. Eccl. 145 ; 

7 Notes of Ca.ses, 386 ; 15 L. T. O. S. 71 j 14 Jur. 
298 ; 163 E. It. 1272. 

7121. Next friend of infant — If not guilty of 
misconduct.] — A testator by his will expressly 
excluded his wife from the guardianship of his 
children, & directed that, if she should obtain 
possession of them, the provision he had made 
for their maintenance should cease ; & he appointed 
his exors. to be their guardians. After testator’s 
death his widow, as the answer alleged, forcibly 
removed one of the daughters from a school at 
which her father had placed her in his lifetime, 

& took the child abroad. She then filed a bill, 
as next friend of the children, against the exors., 
for an account of testator’s estate. The ct. directed 
the account to^ be taken, but referred it to the 
master to inquire into the alleged misconduct of 
the mother, & ordered all proceedings under the 
decree to be stayed till the report was made. — 
Arnott V. Bleasdale (1831), 4 Sim. 387 ; 58 
E. R. 145. 

7122. Person interested in the estate.]— On 
motion by a deft., interested in the estate of 
testator in the cause, to add to the decree a 


Administrators. 

direction to take the common accounts of the 
estate : — Held : deft, had a right to have those 
accounts taken, & the accounts having been 
furni^ied to him by the exor. since the notice 
of motion was given, & ho expressing himscll 
satisfied with them, no order was made on the 
motion, but the costs of it were ordered to be costs 
in the cause. — M urqatroyd v , Caij)WELL (1804), 
10L.T. 410. 

7123 . Creditor — Whether before claim es- 
tablished.] — A decree may bo obtained in a 
creditor’s suit, for a reference to the Master to 
take the usual accounts of the personal estate & 
of the debts of an intestate, without ciitcring into 
evidence to prove pltf.’s debts ; notwithstanding 
the bill may pray a sale of the intestate’s real 
estate, & the heir-at-law of the intestate may be 
an infant, the form of the decree being, that pltf. 
shall be at liberty to exhibit an interiogatory to 
prove his debt. — Ayles v. Cox (1842), 11 L. J. 
Ch. 408. 

7124 . .] — The ct. will not give dis- 

covery where it would be oppressive A; vexatious, 
&> of no use to the person asking for it ; but each 
case must depend on its particular circumstances, 
A, having regard to the status of an exor., there 
can seldom be a case in which he will be pro- 
tected from a discovery of his accounts. 

A bill was filed against an exor. to establish a 
lien on testator’s estate for administration &; an 
account, & the usual interrogatoi'ies as to accounts 
were administered. The exor. submitted that he 
ought not to answer as to the .accounts tUl the 
lien was established : — Held : he must answer 
at once, but he need not go into minuU‘ details, 
A; a fair general account would be sufficient. — 
TH03IPSON V. Dunn (1870), 5 Ch. App. 573 ; 18 
W. R. 854, L. C. & L. J. 

Annotations : — Consd. Rc SutclIfTc, Alison v. Alison (1881), 

50 L. J. Ch. 574. Mentd. Newry v. Kilmorley (1870), 

24 L. T. 15 ; Elmer v. Creasy (1873), 42 L. .1. Ch. 807. 

B. Effect of Lapse of Time, 

Sec, generally. Limitation of Actions. 

7125 . Remedy barred — After twenty years from 
death.] — A father, administrator durante minore 
cetaie of his daughter, who was extrix. & residuary 
legatee of her grandmother’s estate, agreed, when 
she married pltf., that he should have £800, which 
in the settlement was called a portion. The ct. 
refused to decree an account of the grandmother’s 
personal estate, as she had been dead twenty 
years, but directed the father’s representativt; 
should account for his personal estate as to the 
£800 only, & interest at 4 i^er cent, from the mar- 
riage. — Wood v. Briant (1742), 2 Atk. 521 ; 26 
E. R. 713, L. C. 

Annotations: — ^Mentd. Chave v. Farrant (1810), 18 Vcs. 

8 , Plunkett v. Le\^8 (1844), 3 Hare, 316. 

7126 . If Statute of Limitations pleaded.] — 

An administrator cannot resist a creditor’s bill 


account u is nocosMry for the purpose a sister, who denied that she was a The two latter applied for probate, 

or asrartainli^ fho residuary party to the arrangement, but did not Appet. called upon the managing exors. 

share Is, to which he became entitled object to it till her mother’s death, for an Inventory & account of the 

undw the will. — Ejhjstr^ani Daskb twenty years after its date : — Held : deceased’s estate. Appet. hod no 

(1913), the heir was not bound to account with beneficial interest In the estate: — 

1. Lt. K. 41 Calc. 271. — IND. her, on the footing that collation had Held: appet. was entitled to an 

p. Daughter of testator — Son taken place. — Mitchell v. Mitchell Inventory & aocoimt. — Jehanqir Ru- 

acting a.s executor under family arrange- (1852), 14 Dunl. (Ct. of Uoss.) 318 : 24 btomjx Divecha v. Bai Kukibai 

menf.l— The oldest son of a farmer. In Jur. 150 ; 1 Stumt, 246.-^COT. (1903), 1. L. K. 27 Bom. 281. — IND. 

® fijranxenien^ q. Executor who has not proved .] — » 

obtained himself conflnnod as exor. & Testator appointed his wife, his son, PART VI. SECT. 6, SUB-SECT. 8. — B. 
ontenm upon the nmnagement of the He two other persons of whom appet. 7120 i. Remedy larred — If Statute oj 
movable estate. In an action of was one, to be his exors. , his wife & Limitations pleaded.] — In Aug. 1877, 

count ac reckoning at the instance of son being named as managing exors. land was settled upon trust for K. 
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Part VI. — Liability oj? IIepeesentativb. 


for all account, on the ground of length of time, 
without either pleading or claiming the benefit of 
the above statute. — C ockshutt v. Pollard (1817). 
WUs. Ex. 132 ; 160 E. R. 861. ' 


7127. •] I^pse of tune will bar tlie right 

of the next of kin of an intestate to an account 
against the administrator. — Kohi.eu v. Reynolds 
(1867), 20 L. J. Ch. 415 ; 6 W. R. 422. 

Anmtation: — Expld. lie Hichardson, I’olo v. Paitenden, 
11020] 1 Ch. 423. 


Sub-sect. 4. — Assets to which Liability 

Extends. 


Where one of two exors. was a poi-tncr with 
testator, the residuary legatees may sustain a bill 
for an account of the partnership transactions 
gainst the exors., though collusion between them 
is neither charged nor proved. — Cropper v. Knap- 
1 itfAN (1830), 2 Y. & O. Ex. 338 ; 0 L. J. Ex. ^ 

On footing of wilful default.] — See Sub-sect. 4, 
C., ' 

7132. Produce of estate- -'During minority of 
person entitled.] — Defts., exors. to their father, 
being guardian in socage to pltf. [during his 
minority], were ordered to answer for profits taken 
by him. — Burgh v. Wentworth (1576), Cary, 
iS4 ; 21 E. R. 29. 


A, In General. 

7128. Under usual decree for account — General 
rule.l — Copyhold estates were covenanted tti be 
.‘siirrendored to A. upon trust, out of the rents to 
pay the interest of a sum of £1,000 lent by A., & 
to apply the surplus of the rents in reduction of 
the priricii)al for ten years, & then upon trust 
to sell & i)ay off the residue of the mtge. debt, & 
invest the suri>lus, upon trust, for the wife of the 
intgor., her children. The rents of the mort- 
gaged estates were more than sulTicient to pay the 
interest of tlie mortgage debt, but the mtgor. 
was allowed to continue to receive them, &, after 
more than twenty-one years, the representatives 
of the mtgee. tiled a bill for an account & sale : — 
Held : as no cross bill had been filed by the wife 
aV: children to have the benefit of the trusts of the 
mtge. deed, the representatives of A. were only 
liable to account for what th<iy had actually re- 
<’eived, A not for what they or the mtgee. might 
have received without wilful default, while the 
mtgor. continued to receive the rents. — Beare 
r. JhiiOR (1843), 0 Bcav. 183 ; 12 L. J. Ch. 202 ; 
•10 E. R. 700. 

7129. .] — In taking the accounts 

under the usual order obtained on summons an 
exor. & trustee can only be charged with money 
actually received by him, & not with money which 
he might have received but for his wilful neglect 
or default. — Blakely v. Blakely (1856), 24 
L. T. O. S. 322 ; 1 Jur. N. S. 308 ; 3 W. R. 288. 

7130. .] — Partington v. Reynolds, 

No. 7182, 2 ^ 0 , 

7131. Partnership transactions — Between 

testator & executor.] — Under the usual decree 
against an exor. to account, the Master is not at 
liberty to investigate a disputed account arising 
out of partnei’shij) transactions btdwccn testator 
As tlie exor., the latter sw'caring that the balance 
is in his favour ; but, under such circumstances, 
I)ltf. may have relief by supplemental bill, without 
exhibiting an int<errogatory in the original suit 
for the examination of the exor. 


7133. Real estate situated abroad — Account 

praying for personal estate.] — ^A testator directed 
his real estate to be sold by bis Jamaica exors., 
& the produce remitted to A. &. B., his Englisli 
exors. B. & C. were the consignees & agents of 
testator, & of his exors. The assets, including 
£2,253, part of the produce of the real estate, 
were remitted from Jamaica to B. & C. on account 
of the exors. in England, &, the amount was 
the credit of the estate of testator, 
the death of B., A. instituted a suit for an 
account of the receipts of B. & C., on account of 
the personal estate of testator since his death, 
but the heir-at-law W'as not made a party. Tlie 
bill specified the item of £2,253 which the answer 
stated to be the produce of the real estate. The 
decree directed an account of the dealings As trans- 
actions in the bill mentioned, & of the receipts of 
B. & C. on account of testator’s personal estate 
since his death, &> the Master, in taking the 
accounts, charged C. with the £2,263. Deft. C. 
obtained a rehearing of the cause, & excepted 
to the report, & contended, either that the decree 
was wi’ong in authorising an account of the real 
estat-e in the absence of the heir, or that the Master 
had been wrong in including this item, but the 
ct. overi’uled the objection. — Pringle v. Crookes 
(1843), 7 Beav. 257 ; 49 E. R. 1063. 

7134. Assets held by testator as husband — On 
marriage to widow executrix.] — Orford (Earl) v. 
Daston (1702), Colies, 229 ; 1 E. R. 262 •, 

7iom. Darston V. Orford (Earl), Pi'ec. Ch. 188 ; 
3 P. Wms. 401, n., H. L. 

Annotations: — Mentd. Morrice v. Bank of Engrland (1736), 
Gas. t^ip. Talb. 217 ; Maltby v. llusHcll 2 Sixn. & 

St. 227 ; Re liadclifle, European Assco. Soc. v. lladcliflo 
(1878), 7 Cb. D. 733 ; Re Wolls, Molony v. Brooko (18U0), 
45 Ch. D. 669. 

7135. Money received before testator’s death — 
By executrix as wife.] — Bill by the heirs & residuary 
legatees of A. against the widow & extrix. to have 
an account of his estate. It being proved that 
A. being very old & infirm for seven years before 
his death, did not receive money himself, though he 
signed I'eccipts &> executed leases, etc., but the 


•luring hl8 IJfo, or until ho should bo 
declared bkpt., with ronialndor to his 
children. N., who had boeu adjudi- 
cated iusolvontln May, 1867, & did uot 
obtain his oertiftoato of discharge until 
Sopt. 1909, received the rents & 
proflts until his death in Apr. 1015. 
Ihis suit was brought In Aug. 1915, 
asking for an account as against N.’s 
exor. of the rents of the property 
received by N. since the date of the 
settlement in 1877;— i/cW: there 
being no evldenoo of fraud or conoeal- 
N.’s part, his exor. was 
entitled to roly upon Stat. Limitations 


as a defence, & pltfs. wore entitled only 
t.o an acooimt of the rents received by 
N. during the period of six years prior 
to the institution of the suit.— 
Macintosh v. Macintosh (1916), 17 
a. It. N. 8. W. 11 ; ,34 N. S. W. W. N. 
124.— AUS. 


PART VI. SECT. 6, SUB-SECT. 4.— A. 

r. Produce of estate — Applied to 
maintenance of testator's children — 
Claim by creditors.] — Testator had been 
in partnership with J., & died, 
appointing A., P. & L. his exors. 


Testator had, besides his share of tho 
partnership assets, personal property 
& rev'll estate, which he devis^ to his 
four sons, then infants, & appointed A. 
their guardian : — Held : tiie exors. 
were liable to account to the creditors 
of testator for tho rents received b 
them tSc applied to the maintenance 
education of the children. — Harrison 
r. Patticbson (1865), 11 Gr. 105, — 
CAN. 

1 . Proceeds of sale of chattels — 
Use bequeathed for limited period — 
Immediate sate.] — Testator bequeathed 
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Sect. 6 . — Accounts : Sub-sect. 4, A. & B. (a).] 

money was usually paid to deft., the ct. decreed 
deft, to account for wiiat monev she received for 
seven years before her husband's death, but that 
the Master should be easy in taking the account 
& allow for housekeeping, etc., without vouchers. 
— ^Buckle v. Milman (1715), 2 Eq. Cas. Abr. 6 ; 
22 E. B. 5, L. C. 

7136. Assets received after decree.] — In decrees 
against a mtgce. on a bill for redemption, or 
against an exor. to accoimt, it is the course of the 
ct. to direct it without future words ; & yet if the 
person decreed to account receive anything sub- 
sequent to the decice, it is inquirablo before the 
Master, & tliey must bring such sums to accoimt. 
— ^Bulstrodb V. Bradley (1747), 3 Atk. 582 : 
26 E. R. 1130, L. 0. 

7137. Debts collected by third person — As agent 
for representative.] — A testator directed that the 
business should be carried on by E. P. The 
exors. permitted E. P. to get in the outstanding 
debts. There being no such direction in the will, 
the executors were liable. 

If there had appeared the slightest picsumption 
in the will that testator intended that E. P. should 
collect the debts due before his death, the exors. 
would have been held discharged as they appear 
to have acted bond fide ; but as there was no such 
intention hinted at in the will, the exors. must 
answer for this money as received by their agent 
(per Cur.). — Pistor v. Dunbar (1792), 1 Anst. 
107 ; 145 E, R. 815. 

7138. Assets in England &. India— Held by 
creditor as administrator — Administration after- 
wards revoked.] — ^A creditor of a person who died 
intestate in India took out letters of adminislra- 
tion to deceased in that country. He then came 
to England, A obtained letters of administration 
from the Prerogative Ct. Afterwards one of the 
intestate’s next of kin procured that administra- 
tion to be revoked, & administration to be granted 
to himself : — Field : the Indian adinintstrator was 
compellable to account to him for assfjto possessed 
in In^a as well as in this country in a suit instituted 
by him as iKTSonal representative only of the 
intestate, & to which the other next of kin, who 
were resident in India, were not parties. — Sandi- 
LANDS V. iNNES (1829), 3 Sim. 203 : 57 E. R. 
997. 

Annotation Weatherby v. St. Gloriglo (1843), 7 

Jur. 717. 

7139. Partnership transactions — During testator’s 
lifetime.] — Motion for leave to file a claim to have 
the accounts of a testator’s estate taken, the exor. 
being charged with wilful default. Claimant was 
interested under a will, & it was also sought to 
take accounts of a partnership in which testator 
was engaged. Leave was given. — Cramer v. 
Jennings (1850), 15 L. T. O. S. 201; 14 Jur. 


7140. Receipts by Joint executors— Subsequent 
death of one.] — Clami against the representative 
of deceased exors. of a tostator. Since the claim 
was filed, one of the two exors. of a deceased, 
but not the last siurviving exor. of the original 
testator had died : — Held : the accounts must 
be taken of the joint receipts of the surviving 
executor. 

The accounts must be taken of the joint receipts 
of the two & of the separate receipts of the sur- 
viving exor. (Knight-Brucb, V.-C.). — Robson v. 
Jefferson (1850), 15 L. T. O. S. 326 ; 14 Jur. 
845. 

7141. Receipts during Infancy.] — Stott v. 
Meanock, No. 7077, ante. 

7142. Receipts In dual capacity — As repre- 
sentatives & trustees.] — In an administration suit 

, the decree had directed an account to be taken of 
the receipts of testator’s exors., & another account 
of the receipts of the trustees of the will. Tliore 
were three trustees, two of whom were also exors. 
The exors. in their account discharged themselves 
of the sums received by them mainly by means 
of payments made to the tmstiicis, & the sunis 
thus paid over to the trustees appoaitd in their 
accounts as receipts by them. The chief clerk 
had required separate accounts to be taken of the 
receipts & payments of the exors., & of the receipts 
& payments of the trustees. The order of Oct. 28, 
1876 (ct. fees) schedule, provides for the payment 
of a ct. fee of 6d. for every £50 found to have been 
received by exors., trustees, & others on taking 
their accounts : — Held : soi)aratc accounts were 
properly taken under the decree & separate sums 
were properly found to have bt‘en received from 
the exors. & from the trustees, & a double ct. fee 
was payable ; a fee on the gross receipts of the 
exors., A a fee on the gross receipts of the trustees. 
— ^Armitage V. Elworthy (1879), 13 Ch. D. 91 ; 
41 L. T. 008 ; 28 W. R. 283, C. A. 

7143. Unauthorised payments — Voluntarily 
made.] — After a suit against an exor. in Chance^, 
he shall not be allowed payments made voluntarily 
without suit. — Bright v. Woodward (1686), 1 
Vern. 369 ; 1 Eq. Cas. Abr. 240 ; 23 E. R. 628, 
L. C. 

7144. Six years before action brought — 

Trustee Act, 1888 (o. 59), s. 8 .] — lie Williams, 
Jones v. Williams, No. 6989, ante. 

Interest on balances improperly retained .] — See 

Sub-sect, 6, C. (5), poet, 

B. Profits of Dealings toiih Assets, 

(a) In General, 

7145. General rule — No proht allowed.] — The 

rule of the ct. is imperative, that, in the absence 
of any contract for that purpose, no person can, 
by acting as trustee, derive any pecuniary l^neflt 
to himself. — CnossfaLL v. Bower, Bower v. 
Turner (1803), 32 Beav. 80 ; 1 New Rep. 379 ; 


his stock A implements to his son H. ; 
he to have the use of them for ten years, 
A ftt the end of that time to replace 
them. The stock A implements were 
sold by the exors., at H.’s request, 
A the proceeds were paid to him : — 
Held: the exors., with H.’s consent, 
havina done what they should have 
done at the end of the period, ali that 
H. could have was the interest for ten 
years upon the proceeds of the sale ; A 
",1. should repay the proceeds, for 
which the exors. were bound to 


accouut . — He McIntyiik, McI.sTyRi 
e. London A Wkstkbn Tkuhth Co 
(1904), U C. L. T. 268 ; 7 O. L. it 
648 ; 3 O. W. It. 268.— CAN. 


account to the next-of-kin for the sum 
ho rooeived for the oouipromiso. — 
McOrsoor V. McGubook (1880), 6 
N. Z. L. R. C. A. 20.— N.Z. 


t. Sum received on compromise of 
action — Brought by administrator.}— A. 
an ad m i ni strator, brought an action 
agal^t B. for possession of the estate 
of deceased. A cminpromise of the 
action was made by which the estate 
was divided among A., B. A other 
claimants ; — Held : A. was bound to 


PART VI. SECT. 6, SUB-SECT. 4.— 
B. (a). 

a. Purchase of assets — For own 
benefit — In name of wife .] — An exor. 
sold property of the estate for 1800, 
bis wife being the purohaser. On 
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32 L. J. Oh, 640 j 8 L. T. 186 ; 8 Jur. N. 8. 267 ; 
11 W. B. 411 ; 65 E. B. 34. 

.^nnotoMona .‘-—Mentd. Barfield v. Lotighboronffh (1872), 8 
Oh. App. 1 ; YoureU v. ^Ubemiw Bank, [1918] A. C. 
372. 

SeCf generally t Trusts & Trustees. 

7146. Investment of funds — ^Resulting interest.] — 

Linch V. Gappy (1680), 2 Gas. in Gh. 35 ; 22 
B. B. 834, L. G. 

7147. .] — Exor. shall answer interest 

if he has made of testator’s estate. — Ratclipfe 
V. Gray^ (1683), 1 Vem. 196; 2 Gas. in Ch. 

Annotationa: — ^Mentd. Thruxton v. A. G. (1085), 1 Vem. 
340 ; BUson v. Sauudors (1727), Bunb. 240. 

7148. .] — Although a trustee or exor. 

is not directed to put money out at interest ; yet 
if he makes interest he shall account for it. — 

v. Lee (1706), 2 Vern. 648 ; 23 E. R. 955. 

7149. Loan to co-representative — At re- 

duced rate of Interest.] — Testator directed his 
exors. to lay out the residue of his estate in the 
purchase of lands or upon heritable or personal 
securities, at such rate of int/crest as they should 
think reasonable. The exors. lent the fund to 
one of themselves on bond at 4 i>er cent, when 
5 per cent, miglit have been made by heritable 
or govt, securities. The discretion given by the 
will to the exors. might have been soundly exercised 
by their lending thti money to any other person 
upon such terms as they thought reasonable ; but 
a trustee contracting with himself, cannot spare 
himself, & he shall ther<doro pay interest at 5 per- 
cent. for the money in his hands. — Forbes v. 
Ross (1788), 2 Oox, Bq. Gas. 113 ; 2 Bro. C. C. 
430 ; 30 E. R. 52, L. 0. 

Annoiaiion: — ^Beid. Tebbs r. Carpenter (1816), 1 Madd. 
290. 

7150. Mixed with own funds — Whole of 

profit made.] — Exors. emijloying the estate of 
their testator, mixed up their own moneys, in 
carrying on their own business : — Held : they were 
liable to account not only for the trust property 
so employed but also for the whole of the profit 
made upon it. — Docker v. Somes (1834), 2 
My. & K. 055 ; 3 L. J. Ch. 200 ; 39 E. R. 1095, 
L. C. 

Annotations: — Consd. Vyao v. Foater (1874), L. Tl. 7 H. L. 
318. Befd. Woddorburu v. Weddorbum (1838), 4 My. 
&c Cr. 41 : Macdonald v. lUchardson, lUobardson v. 
Marten (1858), 1 Giff. 81. Mentd. Croslcy v. Derby Qas- 
Liffbt 0>. (1838). 3 My. & Cr. 428 ; Coeta Hica lly. v, 
Forwood, [19001 1 Ch. 756. 

7151. Purchase of assets — For own benefit.] — 
Trustee or exor. buying in debts for less than is 
due shall not take the benefit of it himself. Other- 
wise of one purchasing in his own right. — Anon. 
(1707), 1 Salk. 156 ; 01 E. R. 143, L. C. 

Annotatton : — ^Mentd. Anon. (1679), 2 Cas. in Ch. 4. 

7162. .] — llAiiL V. IIallist, No. 0054, 

arUe , 

7153. .] — An exor. cannot buy for his 

own benefit debts due from testator’s estate. — 
A’a? p. James (1803), 8 Ves. 337 ; 32 E. R. 385, 
L. G. 

Annotations: — Mentd. Oliver t>. Court (1820), Dan, 301; 
Austin V. Chambers (1838), C a. & Fin. 1 ; Carter v. 
mmer (1842), 8 a. & Fin. 657 ; Aberdeen lly. v. Blalkic 
(1854), 2 Bq. Rep. 1281 ; Imperial Mercantile (3rodit 


Assoon. V, Coleman (1870), 6 Ch. App. 562, n. : Panama 

& South Paoiflo Telegraph Co. v. India Rubber Qutta 

Pereba & Telegraph Works Co. (1875), 10 Ch. App. 515 ; 

Hlokley v. HloUey (187^, 2 Ch. D. 190 ; Buddy's Trustee 

V. Peard (1886), 33 Ch. D. 500 : Re Boles &; British Land 

CJo.'s Contract (1901), 71 L. J. Cm. 130 : Nugent v. Nugent, 

[1908] 1 Ch. 546 ; (Jhi^toforides v. Terry, [1924] A. <3. 

566. 

7164. Effect of consent of parties 

entitled.] — ^An exor.* purchasing assets belonging 
to the estate of his testator, with the assent of 
the parties then interested, will not, after a len^h 
of time, be answerable for the profit he has made ; 
but he will when he has purchased with a fraudu- 
lent intention. — Whatton v, Toone (1820), 5 
I Madd. 64 ; 56 E. R. 815 ; nom. Watson v. 

• Toone, 6 Madd. 153. 

Annotation : — Mentd. SUkstone Sc Haigh Moor Ck>al Co. v. 

Edey, [1900] 1 Ch. 167. 

7155. Sale set aside — Whether price 

returnable to representative.] — Purchase by a 
trustee & exor. from his cestui que trust of a portion 
of an unascertained residue set aside. 

An exor. purchased a share of the residue, &, 
in an administration suit, he was ordered to pay 
the assets into ct., minus the amount of the pur- 
chased share. Afterwards, in another suit, the 
purchase was set aside : — Held : the exor, was 
not entitled, on setting aside the transaction, to 
a decree for repayment of the consideration money, 
but it must be paid into ct. in the administration 
suit. — Smedlby V. Varley (1857), 23 Beav. 358 ; 
53 E. R. 141. 

7156. ,] — B. waa a member of a firm 

of thrc(5 partners, & also the surviving member 
of another firm of two partners, which was the 
sole or chief creditor of the first firm. B.’s exor. 
purchased the estate of the first firm for his own 
benefit with the result that nothing was left for 
B.’s widow & universal legatee : — Held ; in a suit by 
the widow against the exor., such sale was avoid- 
able & a decree should be made for a general 
administration of B.’s estate declaring that the 
sale be set aside with certain special directions. — 
Beningpield V. Baxter (1880), 12 App. Cas. 
107 ; 5(3 L. J. P. G. 13 ; 56 L. T. 127, P. C. 

Annotations: — ^Betd. Hiddlngh v. Denyasen, Uiddingh v. 

DonyBHon. Deayssen v. Hiddingh (^1887), 12 App. Cas. 

624. Mentd. Moldrum v. Scorer (1887), 56 L. T. 471. 

7157. Goods supplied to estate — By representa- 
tive In capacity as merchant — How price deter- 
mined.] — Testator, a victualler, directed bis trade 
to be carried on by his exors., a brewer & spirit 
merchant, who had been in the habit of serving 
liim in his lifetime, & supplies were furnished for 
that purpose by them. The ct. would not declare 
that the exors. were entitled to receive the cost 
price only for these supplies ; but directed an 
inquiry whether the supplies were proper, & 
furnished at the ordinary market price.-^MiTH 
V. Langford (1840), 2 Beav. 362; 48 E. R. 1221. 

Annotedion: — Consd. Re Sykes, Sykos v. Sykes, [1909] 

Ch. 241. 

7158. .] — ^Where an exor., in 

carrying on the business of testator, has supplied 
such business with goods, the onus lies upon the 
exor. to show, as to goods not of his own manu- 
facture, what was the cost price, & as to goods of 
his own manufacture, what would be a fair allow- 
ance in respect of tlieir cost, including in such 


^be aooounts the Judge found difference : — Held : the oxer, having liable to account for its true value. — 

iP^^tne property was worth $1,800 really sold the property to him^ Re Daly, Daly r. Bbown (1907), 39 

A ordered the exor. to account for the soor^y for an inadequate price was S. C. R. 122. — CAN. 
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Sect. 6. — Accounts: Svh-sect. 4, JB. (a).] 

allowance a fair proportion of establishment 
expenses <fe interest on capital, treating the manu- 
factory as part of his capital . — lie Williams, 
Morgan v. Wilijams (1892), 40 W. K. 630; 30 
Sol. Jo. 402. 


7159. Employment of assets In trade.] — The 
exor. carried on a trade in brewing witli testator’s 
stock ; decreed to account for the same, & like- 
wise for the personal estate. — Luntley v. Royden 
(1678), Cas. temjh Finch, 381 ; 23 E. R. 209. 


7160. .]— An administratrix to the effects of 

a ropemaker directed to include in her account 
the profits arising from four apprentices, & to 
give security to the full amount of the inventory. 
— Pj'rr V. Pitt (1758), 2 Lee, 508 ; 161 E. R. 421. 

AniMtalion Moseley v. Iloudell (1871), 19 W. R. 

019. 


7161. .] — Exors. charged with the profits 

made by them from the employment of testator’s 
assets in any trade or business since testator’s 
decease. — Palmer v. Mitchell (1809), 2 My. ic 
K. 074, n. ; 39 E. R. 1101. 

Anmtali^s : — Consd. Docker v. Somes (1834), 2 My. & K. 
uo5. ReXd. Macdonald v. Hichardsou, llichardson r. 
Marten (1858), 1 GilE. 81. 


7162. .] — person havmg a charge for life 

on residue, has, to the extent of that charge, the 
rights of a residuary legatee, & is entitled to have 
the residue ascertained & secured within, if pos- 
sible, one year after the death of ti*.slator. It 
is the duty of the exor. to do all in Ms power to 
effect that object. 


In a case in wMch the will gave no specific 
directions as to the payment of debts, the exor., 
who was also the ultimate i'esiduai*y legatee, 
^ving ^ken on himself, after the trustees named 
in the will had remounced, to adninister the estate, 
did not ascertain & secure the residue at tlie end 
of the year, but worked pait of the property, a 
coal-mine, to a profit for several years, when it 
ceased to be of any value. On a bill, at the suit 
of the person having the charge on the i*esidue, 
praying that the will might be established & 
iiccounts taken ; — Held : the exor. was not, after 
assuming to act as a trustee, entitled to postpone 
the sale of the property to the prejudice of the 
person having the charge on the residue ; having 
postponed it, he was chargeable with the value of 
the mine at the end of a year from testator’s 
death, with interest thereon, & that value must 
be calculated as constituted of the aggregate of 
the annual profits derived from the mine in all 
the subsequent years, till it became unproductive, 
such annual profits to be treated as deferred pay- 
ments.— Wightwick V. Lord (1857), 6 II. L. Cas. 
217 ; 26 L. J. Ch. 825 ; 29 L. T. O. S. 308 ; 3 
Jur. K. S. 699; 5 W. R. 713; 10 E. R. 1278, 
U. Ij. ; afi'g. 8. C. suh norn. IjORD v. Wightwick 
(1853), 4 De G. M. & G. 803, L. JJ. 


7163. Executor becoming partner in own 

right — Firm In which testator was partner.] 

Testator w'-as a member of a partnership at will 
in a bank, without any provision entitling the exor. 
of a deceased partner to an intei-est in the good- 


will of the concern. The credit, in which the bank 
was, rendered capital unnecessaiy, & at testator’s 
death the property of the concern exceeded its 
liabilities by a very small amount, testator’s 
share in which was far exceeded by the balance 
due from him to the bank on his private account, 
as a customer. After his death the surviving 
p^ners admitted into the firm his son, who was 
his exor., but who was not admitted into the firm 
in that character, & the business continued to bo 
carried on without any separation or appropria- 
tion of the partnership assets as they existed at 
testator’s death. In a suit against the exor. for 
the administration of testator’s estate : — Held : 
he was not accountable to testator’s estate for the 

E rofiis which he had received as a partner in the 
ank. — Simpson v. Chapman (1853), 4 De G. M. 
& G. 154 ; 43 E. R. 406, L. JJ. 

Annotations: — Coiuid. Wedderbum r. Wcddorbani (No. 4) 
(1856), 22 Bcav. 84 ; Macdonald v. llicbardBOu, liichard- 
Bon V. Marten (1858), 1 Qifl. 81 ; Vyso i>. Foster (1872), 
8 Ch. App. 315, n. ; McDonald v. Richardson, Richardson 
u. Marten (1864), 10 L. T. 166 ; Yates v. Finn (1880), 
13 Ch. D. 839. 

7164. By surviving partners of testator — 

Proportionate share of trade profit.] — The exors. of a 
testator, who were also his surviving partnei*s, & 
had continued to employ liis share of the partner- 
ship capital in trade : — Held : answerable for a 
proportionate share of the profits of the trade 
notwithstanding that the capital of the partnei’- 
ship at the time of testator’s decease consisted 
only of debts due to the partnership. — Wedder- 
BUKN v. W’edderburn (1838), 4 My. & Cr, 41 ; 
8 L. J. Ch. 177 ; 3 Jur. 596 ; 41 E. R. 16, L. C. ; 
suhsequent proceedings (1850), 22 lieav. 84. 

Annotations: — Consd. Willett v. Blandford (1842), 1 Hare, 
253. Befd. Portlock v. Clardncr (1842), 1 Hare, 594 ; 

V. Devey (1847), 10 Beav. 444 ; Tmvis u. Milne, Milne r. 
Milne (1851), 9 Hare, 141 ; Himpson v. Chapman (1853), 

4 Do G. M. & G. 154 ; Weddorburn r. Wedderlniru (No. 4) 
(1856), 22 Boav. 84 ; Clements r. HaU (1857), 24 Beav. 
33.3; Vj'so V. Foster (1872), 8 Ch. App. 315, n. Mentd. 
AUfrey V. Allfrey (1849), 1 H. & Tw. 179 ; tSwinhome r. 
Nelson (1853), 16 Beav. 416 ; Hart r. Qarke (1854), 19 
Beav. 349 ; Bright v. Legerton (1861), 2 De G. F. & J. 
606 ; Edinburgh (Lord Provost) r. Lord Advocate (1879), 

4 App. Cas. 823. 

7165. Under arts, of partner- 

ship entered into in 1872, C. N. & his brothers, 
E. N. & G. N., with two other persons, became 
partners for a term of ten years for the carrying 
on of an already existing business consisting of 
the manufacture & sale of isinglass, gelatine, ic 
glue. Under the provisions of the arts, as modi- 
fied by a declaration of trust executed by the 
brothers N. in Maich, 1877, the capital of any one 
of the brothers dying during the term was to re- 
main in tlie business till the expiration of the 
term, & was then to be held by the survivors on 
trust to dispose of it as liis will should direct. 
C. N. died in Aug. 1877, having by his will of 
the preceding Mai‘ch appointed E. N., G. N., & 
another exors., & bequeathed to them his capital 
& shares of profits of the business. Until the 
expiration of the partnership term tlie shai'es of 
profits were to be divided beiw’een testator’s 
children, with jjrovisions for maintenance & accu- 
mulation, & tliereafter the capital & shares of 
profits were to be held by the exors. on trust to 
enter into such arrangements as they might think 


^69 i. Employment of assets in trade. ] 
— K. having left bonds Jn the hands of 
a firm at (J., with directions to appb^ 
the interest & principal when rec^ved 
to a speclflo purpose, appointed G., 
a partner in the firm, his exor. The 


will was proved by G., & the firm, had been assigned : — Held : G. was 
acting imder his authority as exor., accountable to the residuary legatee of 
fswlffnod the bonds, & used in their K. for the moneys received upon the 
trade the money received upon the bonds. — Graham v. Kebuo (1820). 2 
assignments. G. ceased to be a part- BU. 126 ; 6 Pat. App. 610. — SCOT, 
uer in the firm before all the bonds 
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desirable for carrying on the business in partner- 
ship with such persons as they might think nroper. 
Testator declared his ultimate object to oe the 
introduction of one or more of his sons into the 
business, but made provision for the division of 
the profits on his share among all his children. 
He left numerous children, most of whom were 
infants at his death, &j on the determination of 
the partnersliip in 1882 his share, with accumu- 
lations, amounted to about £30,000. The two 
surviving brothers N. formed a new partnership 
with another person, & until 1887 employed 
testator’s share in the business, paying his children 
interest thereon at 10 per cent. The profits made 
were much larger. In 1887 the business was con- 
verted into a limited co., & the children were 
allotted 10 per cent, preference shares to the value 
of the £30,000 at par. 

In an action by the children of C. N. against 
£j. N., G. N. having died, claiming a declaration 
that deft, was bound to make good the profits 
made between 1882 &, 1887 attributable to the 
share of C. N. employed in the business & also 
claiming a share in the goodwill : — Held : (1) pltfs. 
were not entitled to anything in respect of good- 
will ; (2) pltfs. were not entitled to .more than 
the 10 per cent., which they had received. — 
Smith v. Nelson (1905), 02 L. T. 313. 

7166 . .] — Townend V. Townend, 

No. 7322, post , 

7167 . .] — (1) Whei*e an exor. & sur- 

viving partner of a testator demanded an allow- 
ance from the legatees, for ^is professional ser- 
vices as an accountant, & said that he w^ould not 

£ i*ove the will until the allowance was made to 
im, such a bargain will find no favour with the 
ct., & the amount of the allowance will be ordered 
to depend strictly upon the services rendered. 

(2 ) Where a surviving partner, who was also an 
exor., of a testator retained part of testator’s 
estate in such a way that it was impossible to 
consider testator’s interest as terminated by his 
death, & continued the business for a period of 
several years, at the end of which he entered into 
a fresh partnership, he was ordered to account 
with the residuary legatees for a moiety of the 
profits up to the end of the period, & from & after 
that date for interest at 6 per cent, on the esti- 
mated value of testator’s share in the business at 
the end of the iieriod. — McDonald v. Richard- 
son, Richardson v. Marten (18(H), 10 L. T. 
160 ; previous proceedings (1858), 1 Giff. 81. 

7168 . When liability arises.] — Sur- 

viving partners, & exors. who are not partners, 
but have continued their testator’s assets in the 
business, are liable to account for profits made in 
respect of the value of a deceased partner’s share 
only where there is no absolute contract for vest- 
ing in the survivors the share of deceased partner 
or only an option to take to his share on certain 
conditions, & the surviving partners neglect to 
perform such conditions or to liquidate the affairs 
of the partnership. 

A. was partner in a firm under articles, which 
provided that the surviving partners should pur- 
chase the shares of a deceased partner at a valua- 
tion. There was nothing to show that time was 
of the essence of the contract. A. died, having 
by will given his real & personal estate to three 
exors. in trust for his children on their attaining 
the age of twenty-five, & with trusts in the mean- 
time for investing in real or Govt, securities. One 
J. — ^VOL. XXIV, 


of his exors. was partner at the date of testator’s 
will, & at his death another of his exors. became 
a partner ; the third never was a partner. The 
value of testator’s i^are in the firm was ascer- 
tained in the mode prescribed, but the exors. 
allowed it to remain in the firm until the children 
arrived at the prescribed age, & the children were 
credited in the books of the firm with the 
ascertained value of their father’s share with 
compoimd interest at 6 per cent. The arrange- 
ment was most beneficial to the firm, & it was 
very advantageous to the children : — Held : the 
exors. who were or afterwards became partners, 
were not liable to account for the profits made by 
them individually or by their firm generally 
through the use of their testator’s capital, nor 
were the exors. who had assented to such employ- 
ment under any such liability. — Vysb v. Foster 
(1874), L. R. 7 H. L. 318 ; 44 L. J. Ch. 37 ; 31 
L. T. 177 ; 23 W. R. 355, H. L. 

Annotations : — ^Folld. Smith v. Nelson (1905), 02 L. T. 313. 
Consd. Hordern v. Hordern, [1910] A. O. 465. Befd. Be 
Davis, Davis v. Davis, [1902} 2 Ch. 314. Mentd. Steuart 
V. Gladstone (1879), 10 Ch. D. 626 : Price v. Prioe (1880), 
42 L. T. 626 ; Jesse v. Lloyd (1883), 48 L. T. 656 ; Re 
Wilcoxon, Ex p, Andrews (1884). 25 Ch. D. 505 : Re 
Hotehkys, Freke v. CaLmody (1886), 32 Ch. D. 408 ; 
Re Huikes, Powell v. Hulkes (1886), 33 Ch. D. 552 ; 
Conway v. Fenton (1888), 40 Ch. D. 512 ; Hale v. Shel- 
drake (1889), 60 L. T. 292 ; Re Do Teissiers S. £., Re 
De Teissiers Trusts, De Teissier v. De Teissier, [1893] 

1 Ch. 153 ; Hunter t?. Dowling (1893), 62 L. J. Ch. 617 : 
Chilllngworth V. Chambers, [1896] 1 Ch. 685 ; lie Hawker’s 
S. E. (1897), 66 L. J. Ch. 341 ; Re Montagu, Derbishire 
i>. Montagu, [1897] 1 Ch. 685 ; Rowley v. Qinnever 
(1897), 66 L. J. Ch. 669 ; Stevenson v» Akt. Fur Carlton 
Nagen Industrie, [1918] A. C. 239. 

SeCf generally f Partnership. 

7169. .] — A partner in a firm having by will 

made his co-partner his exor., the exor., after his 
partner’s death, improperly employed the assets 
in trade ; & a biU was filed against him by the 
devisees under the will. After testator’s death 
the exor. took two persons into partnership with 
him, &; these persons were not made parties to 
the suit, though they appeared as witnesses to 
pi'ove the amount of profits received by the exor. : 
— Held : the exor. was accountable for the profits 
improperly made by him, though the subsequent 
pawners were not made parties to the suit. — 
Macdonald v. Richardson, Richardson v. 
Marten (1858), 1 Giff. 81 ; 32 L. T. O. S. 237 ; 
5 Jur. N. S. 0 ; 65 E. R. 833. 

Annotations : — ^Befd. Vyse v. Foster (1872), 8 Ch. App. 
315, n. Mentd- Lazarus v. Mozley (1859), 1 L. T. 3. 

7170. Alternative liability to be charged 

with interest — At option of person entitled.] — It is 

still the rule of the ct. that a trustee who employs 
trust moneys in trade or speculative transactions 
must account for the prolit he makes by such 
employment or, at the option of the cestui que 
trusti be charged with interest at the rate of 5 
per cent. — Be Davis, Davis v. Davis, [1902] 2 
Ch. 314 ; 71 L. J. Ch. 539 ; 86 L. T. 523 ; 51 
W. R. 8. 

7171. Profits made by testator — As trustee lor 
plaintiff.] — An exor. decreed to account for the 
profits of lands received by testator before his 
death, in trust for the pltf. — Astrby’s Case 
(1680), Preem. Ch. 55 ; 2 Eq. Cas. Abr. 8 ; 22 
E. R. 1055. 

7172. Presentation to benefice — Secret condition 
for own benefit.] — It is a universal proposition, & 
of great moment to the safety & property of man- 
kind, that a trustee ought strictly to pursue the 
tenor of his trust, without perverting it directly 
or indirectly to his own personal advantage. 

M 
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Sect^ 6. — Accounts: Svb-sect i, B, (a) c£;(&),cfi; C.; 
svib’Seci. 5» A.} 

Where an exor. entrusted with the disposition of 
some church preferments, made a presentation to 

A. under a secret condition for his own benefit, 
tile presentation was set aside, & he was decreed 
to present a more proper person. — Richardson 
V, Chapman (1760), 7 Bro. Pari. Cas. 318 ; 3 
E. R. 206, H. L. 

7173. Occupation of house — For administra- 
tion purposes — Whether rent chargeable.] — ^M., by 
his will devised all the residue of his real & per- 
sonal estate amongst his eight children, their heirs 
A assign, to be equally mvided between them, 
share & share alike, with benefit of survivorship 
at twenty-one. Testator died, the excns. re- 
nounced, & W., one of the sons, took out adminis- 
tration with the will annexed, & entered into 
possession of a house belonging to testator in the 
island of St. Kitts, & managed the whole affairs 
for the rest of the family. Two of his sisters & 
a brother occasionally resided with him, & he 
carried on business, with his brother as a merchant, 
on the island, but had separate premises, &, only 
resided in the house in question occasionally. A 
suit was instituted for the administration of M.’s 
estate. The answer insisted that W., as M.’s 
administrator, ought to be charged with occupa- 
tion rent during the period he so occupied tes- 
tator’s house, & with money laid out on unncccs- 
sarr repairs : — Held : pltf., as tenant in common 
with the others, was entitled to reside, to manage 
the affairs rent free. 

I hardly see how pltf. could have carried on the 
administration without residence, more pai*ti- 
cularly as he acted for the rest of the family. He 
might charge the estate with rent paid by him 
for another house where he was obliged to reside 
for the puTOoses of administering to the estate, 
A: therefore he is entitled to set off so much as would 
have been thus incurred against the occupation 
rent ho is charged with (Wigram, V.-C.). — 
M‘Mahon V. Burchell (1845), 1 Holt, Eq. 186 ; 
71 E. R. 716 ; svbseqitent proceedings (1846), 
2 Ph. 127, L. O. 

7174. Sale of goodwill.] — ^A., a surgeon dentist, 
carrying on his profession at a house held by him 
as tenant from year to year in the town of H., 
died, having appointed B., his widow, his extrix., 
who alone proved the will. Within a few days 
after A.’8 death, two agreements were entered 
into between B., & C., a surgeon dentist, in which 

B. was described as one of the exors. of A., the 

effect of which was that C. should give B. £500 
for the goodwill of the business of A., & the advan- 
tage of being introduced to the patients of A., 
A take A.’s house, A purchase his furniture A 
surgical instruments at a certain price. Evidence 
was entered intoon B.’s behalf that the agreement 
as to the £500 was not entered into by S. in the 
character of extrix., A that it was the intention 
of the parties that the sum should be paid to her, 
lor her own benefit, as the price of her personal 
inffuenee with the patients of A., A her personal 
exeirtions in introducing them to 0. The master 
having found that the whole of the £500 belonged 
to B. : — Held : on exceptions, the whole or a part 
of the £500 belonged to the estate of A. ; A it 
was referred back to the master to review his 
report, with this declaration. — Smale v. Graves 
(1850), 3 De G. A Sm. 706 ; 19 L. J. Ch. 157 ; 
16 L. T. O. S. 179 ; 14 Jur. 662 ; 64 E. B. 670. 
Annotatton: — BetA. CTorbln v. Stewart 28 T. Lu R. 

99. 


7175. Insurance of assets — Premiums paid out 
of own money — ^Proceeds of insurance.J-yWhere an 
exor. reinsures goods, etc., belonging to his testator, 
pays the premiums out of his own pocket, A on a 
fire occurring receives the money ; if he once 
treats such money as belonging to the estate, ho 
cannot afterwards claim it for his own benefit. — 
Lampreid V. Griggs (1868), 32 L. T. O. S. 116 ; 
7 W. R. 26. 


7178. Agreement with solicitors — For share of 

P rofit costs.] — ^A decree for the administration of 
'.’s estate was made on May 18, 1878. B. was one 
of the exors. L., a beneficiary, had the conduct of 
the proceedings. The order on further considera- 
tion was not made until June 27, 1887, when, 
amongst other things, the costs due to S. A H., 
who had during a great part of the action been 
the solrs. of L. A B. A other parties, were ordered 
to be taxed A paid. S. A H. had agreed with B., 
whose business os a solr. they had purchased 
during testator’s life, to pay him half their profit 
costs. The costs due to S. A H. were certifi^ 
on Aug. 4, 1888, at £1,860, A in Dec. 1889, they paid 
£716 14s. 1 Id. to B. as the sum due to him under the 
agreement. This was a summons in the adminis- 
tration action taken out by L. that B. might be 
ordered to pay this sum into ct., on the ground that 
he ought to account for it as part of testator’s 
estate : — Held : the money had ceased to be part 
of testator’s estate when it was properly paid to 
S. A H., A though the facts alleged might give 
a good ground for an action against B. to make 
him account for the money as profit made out of 
his trust, the ct. had no jurisdiction to make the 
order asked for upon a summons in an administra- 
tion action . — lie Thorpe, Vipont v. Radclippe, 
[1891] 2 Ch. 360 ; 60 L. J. Cli. 529 ; 64 L. T. 664. 

7177. Introduction of estate business to solicitors 
— On commission basis.] — Vipont v. Butler, 
[1893] W. N. 64. 


(5) Leases and Mortgages, 

See, gejieraUy, Trusts A Trustees. 

7178. Lease renewed by representative.] — Anon. 
(1685), 2 Cas. in Ch. 207 ; 22 E. R. 913. 

7179. .] — On a question as to leases re- 

newed by an extrix. aft^ the term had expired, 
whether for her own benefit, or for the benefit of 
the estate of testator, A a secret trust to her exors., 
they were declared to result for the next of kin. 
— Brompibld r. Chichester, Raw v, Duthblly 
(1773), 2 Dick. 480 ; 21 E. R. 356 ; svh nom. 
Rawe V. Chichester, Amb. 716 ; 1 Bro. C. C. 
198, n., L. C. 

Annotations: — CoDSd. Re Biss, Biss v, Biss, [1903] 2 Ch. 

40. Bsfd. Piokeringr v. Vowlos (1783), 1 Bro. O. C. 197 ; 

Randall v. Riissell (1817), 3 Mer. 190 ; Webb v. Laaar 

(1836), 2 Y. & C. Ex. 247 : Mill v. HiU (1852), 3 H. L. 

Cas. 828. Mentd. Bradford v. Brownjolm (1808), 37 

L. J. Cb. 198. 

7180. .] — There is no authority for the 

general proposition that if a |>erson o^y partly 
interested in an old lease obtains from the lessor 
a renewal, he must be held a constructive trustee 
of the new lease, whatever may be the nature 
of his interest or the circumstances under which 
he obtained the new lease. A person renewing 
is only held to bo a constructive trustee of the new 
lease if, in respect of the old lease, he occupied 
some special position by virtue of which he owed 
a duty towards the other persons interested : 
as, for example, in the case of a renewal by a tenant 
for life of s^tled leaseholds, or by a pc^ner of a 
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partnership lease, or by a mtgee. of a mortgaged 
lease. In all such cases the new lease is treated 
as engrafted on or as forming part of the original 
lease. 

A lessor granted a lease for seven years of a 
house in wmch the lessee carried on a profitable 
business. On the expiration of the term the 
lessor refused to renew, but allowed the lessee to 
remain as tenant from year to year at an in- 
creased rent. During that tenancy the lessee 
died intestate, leaving a widow & three children, 
one being an infant, ^e widow took out adminis- 
tration to her husband’s estate, & she &; the two 
adult children, one of whom was a son, continued 
to carry on the business imder the existing yearly 
tenancy. The widow & son each applied to the 
lessor for a new lease for the benefit of the estate, 
which he reused to grant, but, having deter- 
mined the yearly tenancy by notice, he granted 
to the son “ ]personally ” a new lease for three 
years at a still further increased rent. In an 
action which had in the meantime been instituted 
by the three children, including the infant, against 
the administratrix for administration of intestate’s 
estate, the administratrix applied to have the new 
lease treated as having been taken by. the son for 
the benefit of the estate, & for an account of the 
rents & profits received by him : — ffeld : the 
evidence showed that the right or hope of renewal 
had been determined by the lessor before the 
son intervened, so that the new lease could not be 
treated as an accretion to the estate of deceased, 
& also the son had in no way abused his position 
nor stood in any fiduciary relation towards nor 
owed any duty to the other persons interested in 
the estate, & he was, therefore, entitled to retain 
the lease for his own benefit. — Re Biss, Biss v. 
Biss, fl903] 2 Oh. 40 ; 72 L. J. Ch. 473 ; 88 L. T. 
403 ; 61 W. R. 604 ; 47 Sol. Jo. 383, C. A. 
Annotation: — ^Befd. Griffith v. Oweu, [1907] 1 Ch. 195. 

7181. Purchase of equity of redemption.] — The 

exor. of a mtgee. purchased the equity of redemp- 
tion of the mortgaged estate in his own name, 
with the money due on the mtge., & a small 
advance beyond it : — Held : he was a trustee of 
the purchase for the benefit of testator’s estate. 
— ^Fosbbooke V. Balouy (1833), 1 My. & K, 
226 ; 2 L. J. Ch. 136 ; 39 B. R. 667. 


C. On Footing of Wilful Default, 

Se€t also. Sub-sect. 2, B., ante. 

7182. General rule.] — (1) The only administra- 
tion decree which can be obtained upon summons 
in chambers under 16 & 16 Viet. c. 86, s. 46, is 
the usual decree to make an exor. or adniinistrator 
accoimt for the personal estate which he may have 
received. The ct. cannot, in any stage of a suit, 
engraft upon such a decree, whether made upon 
bill, or upon claim or upon summons in chambers 
a decree to make an exor. or administrator account 
for what he might, without his wilful neglect or 


default, have received, a decree of this nature 
being totally different in its principle i^m the 
usual decree. 

(2) There are two different modes of accounting 
to which an exor. or administrator may be sub- 
jected by the ct., & accordingly there are two 
different forms of decree in use to compel him to 
account. One is a decree compelling him to 
account only for what he has received of testator’s 
or intestate’s estate ; the other is a decree com- 
pelling him to account, not only for what ho has 
received, but also for what he might, without his 
wilful neglect & default, have received. These 
are two perfectly different decrees. The one 
supposes no misconduct, the other is entirely 
grounded on misconduct. To obtain the account 
of what the exor. or administrator has received, 
pltf. (whether he be creditor, or legatee, or re- 
siduary legatee or next of kin) needs not to allege 
or prove anything special with respect to the 
estate of deceased, or the dealings or intromissions 
therewith. To obtain the other decree, pltf. must 
allege &> prove that there is some part of deceased’s 
estate which ought to have been, & might have 
been, received deft. & which he has omitted 
to receive by hi)3 own wilful default & neglect 
(Kindehslby, V.-C.). 

(3) Whenever tlie term “ usual ” decree is used, 
it denotes exclusively that decree by which the 
exor. or administrator is required to account 
merely for what he has received. Whenever the 
usual decree only is made, pltf. in taking the 
accounts under that decree cannot charge deft, 
with a single farthing beyond his actual receipts. 
I include in the term “ actual receipts ” what may 
have been received by any other person by the 
order, or for the use of deft. Pltf. cannot be 
permitted to show that there is some part of 
deceased’s estate which deft, ought to have got 
in, & might easily have got in, & has failed to get 
in by his own wilful default & neglect, however 
gross & culpable his misconduct & however clear 
toe proof of it. Any such attem;^ would be 
instantly & peremptorily rejected (Kindebsley, 
V.-C.). — Partington v. Reynolds (1868), 4 
Drew. 263 ; 27 L. J. Ch. 505 ; 31 L. T. O. S. 7 ; 
4 Jur. N. S. 200 ; 6 W. R. 388 ; 62 E. R. 98. 

AnnoUUions : — As to (2) Beld. Re Stevens, Cooke r. Stevens, 
[1897] 1 Oh. 422. GeneraUy, Retd. A.-O. v. KOhler (1861 ), 

5 L. T. 6 ; Re Gosman (1880), 15 Ch. D. 67. 


Sub-sect. 5. — Allowances in Account. 

A. In General. 

See R. S. C., Ord. 33, r. 8. 

7183. Payment of just debts — By person wrong- 
fully taking out administration.] — ^Armstrong’s 
Case (1691), Nels. 173 ; 21 E. R. 818. 

Remuneration due to representative.] — See 

Part V., Sect. 6, ante. 


PART VI. SECST. 6, BUB-SECST. 6.-~A. 

b. Ereetinn of tombstone.] — Where 
a wlU contains no direction as to 
erecting a tombstone to testator, the 
ct. will not allow exors. the expense of 
erecting one. — K night v. Knight 
(1885), 11 V. L. R. 659.— AUS. 

o. .] — Toatator’e sister erected 

a marble slab to hia memory. His 
vddow, the acting extrix., having in 
hand no fonds oflhe estate, gave her 


note to the sister for the piloo, but she 
had not paid tlie note, when she made 
her claim for it in an administration 
suit: — Ueld: the amount sh ould bo 
allowed to the extrix. — ^M knzhs v. 
Ridley (1851), 2 Gr. 544.— CAN. 

d. Legacy charged on land devised.) 
— ^Where a legacy is charged on land 
devised, it should not be included as a 
payment by the exor., in his account 
with the estato. — ^W etuorb o. Kbt- 


CHUM (1862), 10 N. B. R. (5 All.) 408. 
—CAN. 

e. XJnavihorised expenditure — Jw- 
proviiui real estate.] — Executrix, who 
had on annuity charged on the income 
of the Mtate expended money in good 
faith In improving the real estate. Sc 
in other unauthorised ways : — Held : 
her expenditure in improvements 
should be allowed so far as it had 
enhanced the value of the estate. — 

M 2 
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Sect. 6. — AccourUa: Svh-aect. 5, A., B. C. 

Interest on balances due to representative.] — See 
Sub-sect. 6, B., post. 

Expenses of administration.] — See Sub-sect. 5, B., 
post. 

Employment of agents & solicitors.] — See 

Sub-sect. 6, C. & D., post. 


B. Expenses of Administration. 

7184. Expenses in carrying on business — Re- 
sulting loss.] — Testator’s estate, consisting partly 
of a West India plantation, was administered 
imder the ct., & a large balance was due to a 
deceased consignee, which was ordered to be paid 
by his successor. This failing ; — Held : as 
against testator’s creditors, the representatives of 
deceased consignee were entitled to be paid out 
of the general assets of testator. 

I look on this as similar to a case of the manage- 
ment of real estate, where there is a suit for the 
administration of a testator’s estate, consisting of 
various propeities, all of which are to be adminis- 
tered for the benefit of creditors. If the ct. 
appoints a person to manage the business & carry 
it on, & there should be a loss, then, in taking the 
accounts, this will be allowed to him. But the 
creditors could not in such an event, say, “ you 
must bear it personally, & the rest of the estate 
is not liable ”... It is the duty of the ct. to 
protect its ojBficer ... & to see that he is in- 
demnified, in respect of all proper expenses, out 
of the other property of testator (Homxlly, M.li.). 
— ^Lyne V, Thompson (1862), 30 Beav. 542 ; 64 
£. B. 999. 

See, further. Part V., Sect. 7, ante. 

Payments out of own money — ^To defray estate 
expenses.] — See Part IV., Sect. 4 ; Part V., Sect. 7. 

7185. Funeral expenses — Estate Insolvent.] — 

Even in an insolvent estate the personal repre- 
sentative will be allowed a sum expended for 
funeral exi)enses, according to the situation of 
life in which deceased had lived. — PrrcHFORD v. 
Hulme (1825), 3 L. J. O. S. Ch. 223. 

7186. .] — The expenses which exoi». 

will be justified in meurring about the funeral of 
deceased when his estate turns out insolvent, 
must be reasonable, according to the circum- 
stances of each particular case, with reference to 
testator’s condition in life. Where in an action 
against the personal representative of the volun- 
tary grantor of an annuity plene administravit 


was pleaded, deft, claimed an expenditm'O of £103 
on the funeral of deceased, who died worth 
£2,987, but whose rank in life did not appear. 
Semble : that sum could not be allowed to the 
personal representative on plene administravit, 
against a claim for an orrear on the annuity deed. 
— Edwards v. Edwards (1834), 2 Cr. & M. 012 ; 
4 Tyr. 438 ; 3 L. J. Ex. 204 ; 149 E. B. 905. 

See, also. Burial, Vol. VII., pp. 525, 520, 
Nos. 48-62. 

7187. Payment of legacies.] — Under a decree 
for an account, & applying personal estate in pay- 
ment of debts & funeral expenses & directing the 
clear surplus to be paid over, making to the parties 
all just allowances, the master ought to allow 
payment in discharge of legacies. — Nightingale 
V. Lawson (1784), 1 Cox, Eq. Cas. 23 ; 29 E. B. 
1045, L. C. ; subsequent proceedings (1785), 1 
Bro. C. C. 440. 

Annotation : — ^Befd. Wilkes v. Saunion (1877), 7 Ch. D. 188* 

7188. Payment of annuity — Out of rents — 
Contrary to testator’s instruction.] — Devise of 
annuity of £60 to be purchased by exor., who, till 
the purchase, was to pay annuitant £40 a year. 
Exor., instead of purchasing, paid £50 a year 
from testator’s rents. Annuitant entitled to £40 
the first year, &; to £50 a year afterwards. Though 
the ct. might have charged exor. with the over- 
payment from the estate, the master on a general 
account with just allowances cannot. — ^Browne 
V. Spooner (1701), 1 Ves. 291 ; 30 E. B. 349, 
L. C. 

7189. Maintaining establishment — Under dis- 
cretion in will.] — (1) The ct. controls a trustee in 
the exercise of a power to appoint new trustees, 
though given in very large words. 

(2) A trustee & exor., though taking under the 
will a commission as a satisfaction for his trouble, 
entitled to allowances imder a general trust to 
set & manage, as he should think proper, &; out 
of the rents & profits to pay all rates & taxes, 
charges of repairs, stewards, bailiffs, & game- 
keepers, salaries & expenses, & all other charges 
& expenses he should think proper, but he was not 
allowed to appoint an establishment, gamekeepers, 
etc., except as the due management required. 
Inquiry therefore directed as to that. — ^\Vebb v, 
Shaftesbury (Earl), yuAFTESBURY (Earl) v, 
Arrowsmith (1802), 7 Ves. 480 ; 32 E. B. 194, 
L. C. 

Annotations: — As to (1) Befd. Cafe v. Bent (1843), 3 Hare, 

245 ; Skeat’s Sottlmt., Skeats v. Evans (1889). 42 Ch. 

D. 522. As to (2) Bothell v. Abraham (1873), 

L. R. 17 Kq. 24. 


Mobley v. Matthews (1868), 14 Gr. 
551. ^AN. 

f. Payment of claims for which 
estaie not liable .] — If an exor. or 
administrator pays a claim lor which 
the estate Is not Uablo he cannot charge 
the payment against the estate . — lie 
MiLLABD’s Estate, [1924] 1 D. L. 11. 
805 : 66 N. S. R. 633.— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— B. 

g. Maintenance of infant — Out of 
proceeds of sale of real estate .] — Testator 
devised his lands to his wife lor life, 
& In the event of her death or marriage, 
to his ohildren, to be applied for their 
benefit in the way the ezors. shonld see 
best. The exors., having sold the real 
estate, as the will empowered them to 
do, iSc applied a large portion of the 
proceeds In sxipport Sc matntenauoe of 


the children : — Held : the exors. were 
entitled to be allowed the amount so 
expended for maintenance, in passing 
their accounts. — Gbummet v. Grummet 
(1875), 22 Gr. 400.— CAN. 

h. Costs of defending action .] — 
The ct., although it considered pitf. 
entitled to be paid bis demand, thought 
the exor. was Justided In having 
resisted payment without the sanction 
of the ct., Sc that In the administration 
of the estate the exor. would be entitled 
to be paid his costs of litigation. — 
Griffith r. Paterson (1873), 20 Gr. 
616. — CAN. 


k. lieasonableness of de- 

fence .] — Where pltfs.* costs of an 
action brought against an exor. as 
such were ordi 
exor., & were 
to the exor., on 


jred to be paid by the 
so paid, the allowanoo 
his passing hLs aocounhs. 


of the sum so paid, &: also his own costs 
of defending the a^lon, was affirmed — 
there being nothing to show that the 
action was unreasonably defend^. — 
Re Dinoman (1916), 9 (5, W. N. 272 ; 
35 O. L. R. 51.— CAN. 

L Cost of probate — Advert ising for 
creditors, etc.] — 8. assigned to deft, 
certain promissory not^ for his solo 
use, except such as might he used in 
liquidation of necessary expenses in 
connection with bis board Sc funeitd 
expenses, Reappointed deft, bis exor. : — 
Held: tho exor. was entitled to be 
allowed the expenses of taking out 
probate of the will, of advertising for 
creditors, of medicine & modioal 
attendance for testator in passing his 
accounts. — Smith v. Rose (1876), 24 
Gr. 438.— CAN. 

m. Repairs.] — Extrix. under a will 
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7190. Payment of rent.] — There being a 

gift of leasehold property with growing crops, etc., 
charged with £1,000 to C., the exor. paid the 
apportioned rent due at testator’s death out of 
the estate, & that sum was disallowed by the 
chief clerk in chambers. Upon application to 
vary the chief clerk’s certificate : — Held : the 
payment must be allowed. — T omson v. Judge 
(1857), 6 W. R. 390. 

7191. Maintenance of infant.] — (1) As against 
creditors an administrator cannot be allowed for 
disbursements, in the schooling, feeding, or cloth- 
ing of intestate’s children, subsequently to his 
decease. 

(2) Semble : he is entitled for the reasonable 
charges of collecting intestate’s debts. — Giles v. 
JiYSON (1815), 1 Stark. 32, N. P. 

Annotation: — GeneraUy, Mentd. Steain v. Mills (1833), 4 

B. 8c Ad. 057. 

7192. .] — Sums paid by an exor. out of an 

infant’s property for his maintenance cannot bo 
allowed by the master under a direction “ to make 
all just allowances.” — Gotham v. West (1839), 1 
Beav. 380 ; 3 Jur. 949 ; 48 E. R. 987 ; previous 
proceedings (1837), Donnelly, 199. 

7193. .] — In a creditor’s suit for the ad- 
ministration of testator’s estate, where the per- 
sonal estate was insufficient for payment of debts, 
& the master had found that the exor. & trustee 
had made advances for the maintenance of testa- 
tor’s children, but had refused to allow him to 
retain the amount of such advances & of a balance 
in his hands, arising from the rents of the real 
estate, the ct., on the trustee exor. submitting 
to accoimt, relieved him from paying the balance 
into ct. \mtil the amoimt of the proceeds of the 
real estate should be ascertained. — Littleboy v. 
Hill (1845), 9 Jur. 986. 

7194. Collecting debts.] — Giles v Dyson, No. 
7191, ante, 

7195. Stockbroker’s fees — For identification on 
transfer of stock.] — ^An exor., upon transferring 
stock to a legatee, ]paid one-sixteenth per cent, to 
a stockbroker for identifying him at the bank. 
He was allowed the payment in passing his 
accounts. — Jones v. Powell (1843), 6 Beav. 
488 ; 1 L. T. O. S. 409, 431 ; 7 Jur. 781 ; 49 
E. R. 914. 

7196. .] — A party [an exor.] who had 

been ordered to transfer large sums of stock into 
ct., paid the broker at the rate of 1«. 3d. per cent, 
for identifying him on making the transfer : — 
Held : the payment, which amounted to £28 2s. 6d. 
was proper, & ought to bo allowed in taxing the 


party’s costs. — Davenport r. Powell (1844), 14 
Sim. 275 ; 14 L. J. Oh. 116 ; 60 E. R. 363. 

7197. Insurance of estate debtor’s life — Payment 
of premiums discontinued.] — An exor. may have an 
express discretion given to him by his testator’s 
wifi ; he may also have a general discretion as 
exor. ; but he cannot under that say, “ I will do 
whatever in my discretion as exor. I think fit.” 
If he deals with the assets of his testator in a mode 
not ordinarily allowed to exors., he must prove 
that he was in such a position with regard to the 
estate & those interested in it, as to render such 
peculiar dealing with the assets necessary & 
unavoidable. Where, therefore, an exor. effected 
a policy of assurance for seven years on the life 
of a debtor to his testator’s estate, without con- 
sulting the cestuis que trust ; paid some of the 
premiums on the policy out of testator’s assets, 
then without referring to his cestuis que trust, &, 
although an administration suit was pending, 
without applying for the direction of the ct., at 
his own discretion, & because, as he alleged, 
testator’s estate was deficient, discontinued the 
payment of the premiums, whereby the poUcy 
was lost, & debtor died within the seven years : — 
Held : the effecting the policy was, under the 
circumstances, an exercise of sound discretion, 
but the letting it drop was unwise, & the exor. 
must be declared liable for the amount that would 
have come to the estate if the policy had been 
duly kept up, but he was allowed in his accounts 
those sums which he had actually paid in respect 
of the premiums. — Garner v. Moore (1855), 3 
Drew. 277 ; 3 Eq. Rep. 1017 ; 24 L. J. Ch. 687 ; 
26 L. T. O. S. 11 ; 3 W. R. 497 ; 61 E. R. 909. 

Annotation: — ^Mentd. Gamer v. Briggs (1868), 4 Jur. N. S. 

230. 

7198. Payment to officials abroad — To facilitate 
work — On contract with foreign government.] — 

Re Stevens, Stevens v. Stevens (1889), 5 T. L. R. 
613, G. A. 

C. Employment of Agent. 

See Trustee Act, 1925 (c. 19), s. 23. 

(a) In General. 

Employment of solicitor.] — See Sub-sect. 5, D. 
(a), post. 

7199. General rule.] — (1) Exors. will not be 
allowed to charge for the employment of an agent 
except in very special circumstances. An excep- 
tion to the master’s report, by which he had 
reduced an exor.’s charge for the employment of 
an agent at 5 per cent, to 2^ per cent., overruled. 

Generally speaking, exors. are not allowed to 
employ an agent to perform those duties which. 


which was subsequently set aside, 
having expended 1.536.35 in repairs to 
toe real estate, 8c testator's will having 
given her a life estate in all too real 
estate, & having also given her the 
income of all investments of which 
testator was possessed. Sc also the 
prhioipal of such investments as she 
might require to use for her own 
benefit Held .• the $536.35 was 
ftllowed to her. — Hill v. Hill 
(1884), 6 O. R. 244.— OAN. 


n. Payments made bond Me unde 
twd udfi.j — The exor. under a wil 
which has been set aside as void, wil 
be entitled, in taking the aooounts, 
cremt for an amount paid out bond fid 
^der the probate or the void will.— 
CULLKN e. McNeil (1908), 42 N. S. R 
346 ; 4 E. L. R. 135.— CAN. 


o. Payments made for preserva- 


lion of property. \ — Pltf. claimed to 
recover one quarter of the amount 
found by a Surrogate Ct. judge to bo 
in the hands of dofts. as exors. The 
judge had, in taking the aooounts, 
allowed toe parties for all the payments 
made by them during the father’s 
lifetime in order to preserve toe 
property, & had deducted the amount 
of these payments from the amount for 
which the exors. were chargeable : — 
Held : the evidence before the judge 
warranted this. Sc his approval was 
final. — ^TrRBLL v. Tvrsll (1918), 43 
O. L. R. 272.— CAN. 

p. Probate action brought by exer 
evioTS — Caveat — Money paid to com- 
promise.] — A brother of testator, who 
was supposed to be the heir-at-law, 
but to whom nothing had been left, 
entered a caveat against probate 


being granted. The exors. brought an 
action to establish the wiU, Sc com- 
promised the suit. In an aotion to 
administer the estate of testator the 
assets were found insufficient to pay 
too legacies ; — Held : too exors. wore 
not entitled to credit for the sums of 
money spent In compromising the 
suit. — G raham v. M'Cashin, 119011 1 
I. R. 404.— IR. 


PART VI. SECT. 6, SUB-SECT, 6.— 
C. (a). 

q. Accountant — Employment of — 
Due to neglect of executors to keep 
proper accounts.} — Where the servloM 
of an accountant are principally made 
neoessary by the neglect of the exors. 
to keep proper accounts the exors. will 
not 1 m wowed the aooonntant's fees. 
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Sect. 6. — Accounts: Svh-scet, 6, C. {a) <fc (6), D. 
{a) & (b); svib-sect. 6, A.<, B. C. (a).] 

by accepting the office of exors., they have taken 
upon themselves (Leach, M.R.). — Weiss v. Dill 
( 1834), 3 My. & K. 26 ; 40 E. R. 10. 

7200. Under special circumstances — ^Accountant.] 
Henderson v. M‘Iver (1818), 3 Madd. 276 ; 

66 E. R. 610. 

7201. .] — A partner, on retiring from 

his firm left his capital, £16,000, in the business 
under an agreement with the continuing partners 
that it should be a debt due from them to him & 
bearing interest until repayment. The agreement 
contained a stipulation that the outgoing partner 
should have free access to the books at all times, 
& various provisions intended to satisfy the out- 
going partner from time to time of the solvency 
of the business. The outgoing partner subse- 
quently died, having by his will bequeathed his 
residuary estate, which included his capital in the 
business, to a trustee upon trusts for one life & 
others in remainder : — Held : the trustee was at 
liberty to employ accountants & valuers for an 
audit & stocktaking once a year, if desired, or 
oftener if special circumstances so required. 

The trustee says that in order to make that 
investigation he will have to employ an accountant 
at a cost of about £213. The question is who is 
to pay for that ? It must be borne by the estate. 
It does not exactly come under the head of debts 
or testamentary expenses. The suggestion made 
[by coimsel] was the true one, namely that an 
expense of this kind is part of the costs, charges 
& expenses properly incurred by the exor. in the 
performance of his duty (Lindley, L.J ,). — Re 
Bennett, Jones v. Bennett, [1896] 1 Ch. 778 ; 
66 L. J. Ch. 422 ; 74 L. T. 157 ; 44 W. R. 419 ; 40 
Sol. Jo. 335, C. A. 

Annotation : — Apld. lie Sherry, Sherry v. Sherry, [19131 2 Ch. 
508. 

7202. .] — ^Weiss V. Dill, No. 7199, ante, 

7203. Debt collector.] — Exors. held, in the 

circumstances, justified in appointing an agent to 
get in testator’s debts, &> in allowing hi^ a salary 
for his trouble. — H otkinson v. Roe (1838), 1 
Beav. 180 ; 48 E. R, 908. 

Annotation: — ^Refd. Jones v. Powell (1843), 0 Beav. 488. 

7204. Collector of rents.] — Testator gave 

annuities to hw trustees for their trouble in the 

execution of his will, & died possessed of several 

houses, let at weekly rents. The trustees were 

justified in paying a person to collect these rents, 

& did not, therefore, lose their annuities. — 

Wilkinson v. Wilkinson (1825), 2 Sim. & St. 

237 ; 67 E. R. 337. 

Diitd. lie Muflfet, Jones v. Mason (1887), 60 
Xj» J • 0/u* 600« 

(b) Representative Acting as Agent. 

See Part V., Sect. 6, ante. 

D. Employment of Solicitor, 

See Trustee Act, 1926 (c. 19), s. 23. 

(o) In General, 

ruleJ-HABBiN ». Dabbt (No. 1). 

--puoOTr. Knioht(1885), 11 V. L. R. 

r. Ckrk.] — -The mneral powers of 
an exor. include the engagement of 
merks to keep the books of the estate 
« to carry on Its aliaira. — R attray v. 


7206. .1 — Be Chapplb, Newton v. Chap- 

man, No. 6337, ante. 

7207. Management of testator’s affairs.] — If an 
exor. employs a solr. to do business for him in the 
management of his testator’s affairs, he shall be 
allowed what he pays the solr. for such business. — 
Macnamara V. JONES (1784), 2 Dick. 687 ; 21 

, E. R. 399, L. 0. 

(b) Representative Acting as Solicitor. 

See Part V., Sect. 6, ante. 


Sub-sect. 6. — Interest. 

A. In General. 

7208. General rule.] — (1) An exor. & trustee 
having for several years retained funds in his 
hands uninvested which he ought to have in- 
vested : — Held : not to be chargeable with interest 
at five per cent., or upon the principle of annual 
rests, but with simple interest only at four per 
cent., there being no circumstances to lead to the 
conclusion that he had made any profit by his 
misconduct. 

(2) The ct. will only charge an exor. or trustee 
with the interest which he bias received, or which 
he ought to have received, or which it is fairly to 
be presumed that he did receive, & misconduct on 
the part of an exor. or trustee will not, generally 
speaking, warrant such a presumption. 

(3) Generally speaking, every exor. & trustee 
who holds money in his hands is bound to have 
that money forthcoming ; he is, therefore, charge- 
able with it, is almost always to be charged 
also with interest at four per cent. ; it is presumed 
that he must have made interest, & four per cent, 
is that rate of interest which this ct. has usually 
treated it right to charge. In later times, however, 
the ct. has charged exors. with five per cent., & 
sometimes with compound interest (Lord C'ran- 
woRTH, O.). — A.-Q. V. Alford (1866), 4 De G. M. 
& G. 843 ; 3 Bq. Rep, 952 ; 24 L. T. O. S. 266 ; 
1 Jut. N. S. 361 ; 3 W. R. 200 ; 43 E. R. 737, 
L. C. 

AnnotatUms : — As toil) Enid. Berwick -upon -Tweed Corpn* 
V. Murray (1857). 7 De GK M. & G. 497. Distd. Townend 
V. Townend (1859), 1 Gill. 201. Apld. Burdick v. Garrick 
(1870), 5 Oh. App. 233. Bsfd. Penny v. Avinon (1866), 28 
L. T. 6. 8. 142 ; Price v. Price (1880), 42 L. T. 626. As to 
(2) Apld. Gilroy v. Siephonfl (1882j, 51 L. J. Ch. 834 ; 

H^ea, Powell v. Uulkea (1886), 33 Ch. D. 652 ; 
Be Barclay, Barclay v. Andrew, [1899] 1 Oh. 674. field. 
Vyse V. Foster (1872), 8 Ch. App. 309 ; SUkstone & Haigh 
Moor Coal Co. v. Edey, [lOOOjl Ch. 167. As to (3) BeM. 
Blogg V. Johnson (1867), 2 Ch. App. 225 ; Phillliw «. 
Homfray (1890), 44 Ch. D. 694. 

7209. Claim for Interest — Whether specific claim 
necessary.] — Exors. charged with interest on 
balances, though not prayed by the bill. — Turner 
V. Turner (1819), 1 Jac. &; W. 39 ; 87 E. R. 290. 

Annotations : — Comd. Davenport v. Stafford (1851), 14 
Bear. 319. BMd. Be Stevens, Cooke v. Stevens, [1898] 

1 Ch. 162. Mentd. Whatton v. Cradock (1886), 1 Keen, 
267 : Coohrane v, Robinson (1837), 1 Jut. 863. 

7210. .] — Jones v. Mobrall, No- 

7090, ante. 

tration suit.] — A retaining fee paid 
by exors. to their solr. in an adminis- 
tration suit may be a reasonable dis- 
bursement.-— C hisholm V. Babhabd 
(1864), 10 Or. 479.^AN. 


Youko, Cass. Dig. 2nd ed. 149.— CAN 


PART VI. SECT. 6, BUB-SECT. 6.- 
D. (a). 

s. Betaining fee— -Paid in adminU 
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7211. Delay In accounting — ^Whether sufficient to 
charge representative with Interest.] — Mere delay 
in t&ing accounts is not sufficient to charge an 
exor. wi^ interest on the balance retained in his 
hands. A bill was fficd by the exor. of a tenant 
for life under a will against the exor. of testator 
for an account of income due at the decease of 
the tenant for life, considerable delay took place 
in taking the accounts, but ultimately a large 
balance was found to have been due from deft, 
at the death of the tenant for life, & he was ordered 
to pay the amount so found due to pltf. The 
delay in taking the accounts not being attributable 
to deft. : — Held : he was not liable to pay interest, 
except from the date of the order. — Bloog v. 
Johnson (1867), 2 Ch. App. 226; 36 L. J. Ch. 
859 ; 16 L. T. 306 ; 15 W. R. 626, L. C. 

R. Bight to Interest. 

7212. Money loaned to estate — Prior to receiving 
assets.] — Macartb v, Gibson (1725), Cas. temp. 
King, 60 ; 25 E. R. 217. 

7213. To meet creditors* demands — Special 

circumstances.] — An exor. borrowed money, or 
advanced it out of his own pocket, to pay some 
of his testator’s creditors who were importunate, 
& threatened to bring actions, etc. : — Held : he 
was entitled to an allowance of interest for the 
money so advanced or borrowed. — Small v. Wing 
(1730), 5 Bro. Pari. Cas. 60 ; 2 E. R. 637, H. L. 

AwnnUaiofM : — Mentd. Bernard v. Monnti^e (1816). 1 

Mer. 422 ; Aatiey v. Essex (1871), 6 Gh. App. 898 ; 

Metcalfe v. Hutohinson (1875), 45 L. J. Gh. 210. 

7214. In executing trusts of the will.] — By 

the will of a trader, the residue of his real & per- 
sonal estate, including his stock in trade & effects 
used therein & the goodwill of his business, was 
bequeathed to a trustee & exor., upon ordinary 
trusts for sale & conversion. The exor. had from 
time to time out of his own moneys advanced 
various sums in excess of the balance in his hands. 
The ct., in administration, allowed the exor. 
per cent, on the balances appearing due to him at 
the end of each year, witliout including any interest 
in the computation of such balances. — Finch v. 
Pbscott (1874), L. R. 17 Eq. 654 ; 43 L. J. Oh. 
728 ; 30 L. T. 166 ; 22 W. R. 437. 

7215. Costs paid by representative — Suit pending 
with regards to estate.] — (1) The ct. will not allow 
an exor. interest on costs paid by him, ponding a 
suit regarding the estate. 

(2) Where interest is allowed it is only from the 
time of the balance having been struck on the 
general report. — Gordon v. Trail (1820), 8 Price, 
416 ; 146 E. R. 1248. 

Annotation : — As to (1) Bafd. Spaokman v. Holbrook (1860). 

6 Jut. N. S. 881. 

7216. To be retained out of assets.] — A bill, 

instituted by testator, was revived by his exom., 
& was afterwards dismissed with costs, to be paid 
by the exors., & retained out of the assets. The 
state of the assets required the exors. to pay a 

PART VI. SECT. 8, SUB-SECT. 6.— A. 

^11 i. Delay in iuxountinff — Whether 
sumount to charge repreaentaUve toUh 
interest,] — It is not nsnal to allow 
mteiyst on claims where there is no 
fraud, or wilful withholding of accounts, 
pmy a loose mode of deiuina between 
the parties. The discretion under 
whlcm a Jury may allow interest applies 
to the masters office. — Be kirk 
PATRICK, Kirkpatrick v, Stxvrnson 


considerable sum out of fiieir own moneys: — 
Held : they were not entitled to interest thereon. — 
Lewis v. Lewis (1850), 13 Beav. 82 ; 51 E. R. 32. 

Annotation: — Befd. Spaokman v. Holbrook (I860), 6 Jar. 
N. S. 881. 

7217. Time from which interest calculated.] — 

Gordon v. Trail, No. 7216, ante. 


C. Liability for Interest. 

(a) Misapplication of Assets. 

7218. Payments Improperly made — ^Payment to 
the Crown — Failing claims by next of Un — 
Subsequent claims substantiated.] — ^A., on behalf 
of the Grown, took out administration to the estate 
of B., who, it was alleged, had died without leaving 
any next of kin ; as such administrator, sold 
out a sum of stock belonging to B., & paid the 
proceeds into the Treasury. Some years after a 
suit was instituted by the next of kin of B. against 
A., & a decree obtained in his favour : — Held : 
interest was payable on the proceeds of the sale 
of the stock since the time of the sale. — Turner v. 
Maule (1849), 3 De G. & Sm. 497 ; 18 L. J. Ch. 
454 ; 14 L. T. O. S. 62 ; 14 Jur. 165 ; 64 E. R. 
578. 

Annotations : — ^Apprvd. A.-G. v. Kohler (1861), 9 H. L. Cas. 

655. Beld. Be Dewell, Edgar v. Beynolda (1858), 4 Drew. 

269. 

7219. On authority of warrant under 

sign manual.] — The nominee of the Crown taking 
out administration to the estate of an intestate is 
under the same obligation as any other adminis- 
trator. 15 & 16 Viet. c. 3, only dispenses with 
the necessity of his giving the usual bond to the 
ordina^, but imposes on him all the duties & 
liabilities of a private administrator. If he im- 
properly pays to the Crown part of intestate’s 
effects, though such payment is made under 
authority of a warrant under the sign manual, he 
makes himself personally liable to restore it to 
parties afterwards proving themselves legally 
entitled. Upon his death that liability only con- 
tinues again^ his personal representatives, & not 
against his successor in office. But that successor 
may make himself personally liable for the acts 
of his predecessor, as by taking out letters of 
administration de bonis non to the same estate. 
Where the nominee of the Crown had improperly 
paid money, thus coming to his hands, to the 
then Sovereign, & the succeeding nominee of the 
Crown had taken out letters of administration 
de bonis non to the same estate, &, in a suit by 
the next of kin against him, had only contested 
the fact of claimants being truly the next of kin, 
& denied, if they were so, liability to pay interest 
on the sum claimed : — Held : this was in substance 
an admission of liability to pay the principal to 
the next of kin, & claimants naving s^isfactorily 
established their title to that character, the 
liability to pay interest followed, as of course, on 
the liability to pay the principal. — ^A.-G. v. KOhler 

non^Aqainsl representatives of deceased 
admininratcr.] — An administrator 
de bonis non having obtained a 
decree against the representatives of a 
deceased administrator for an aooonnt 
of his dealings with the estate .* 

he was entitled to ohaim the representa- 
tives with Interest in the same manneiv 
8c to tbe same extent, as one of the next 
of kin might have donew — ^M oLrnman 
V. Hkward (1862), 9 Gr. 178.— UAN. 


(1883), 10 P. H. 4.— OAN. 

PART VI. SECT. 6, SUB-SECT. 6.— B. 

7214 i. Money loaned to estate— In 
executing trusts of vdU .] — ^An exor. is 
entitled to Interest on moneyB advanced 
by him out of his own means, 8c 
properly expended in the manammont 
of the estate. — ^M enziss v. Ridubt 
( 1851), 8 Gr. 544.— OAN. 
t. Bight of administrator de bonis 
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(1861), 0 H. L. Gas. 654 ; 6 L. T. 6 ; 8 Jur. N. S. 
467 ; 9 W. R. 933 ; 11 E. R. 885, IL. L. 

AnnotatUms : — ^Apld. Re Gosman (1880), 15 . 91 ’ 

Oottid. Re Hulkes, Powell v. HulkM (1886), 33 D. ^2. 
BdEdTSames v. Haoon (1880), 16 Oh. D. 4:07; Re 
jRe Bennett, Masonic & General Lite Assoe. Co. v, Sharpe, 

11892] 1 Ch. 154. 


7220. Under mistake of law.] — An 

cxor., under a hond fide belief that on the true con- 
struction of the will they were entitled thereto, 
sold out stock, retained one-third & paid two* 
thirds to the co-exors. It having been declared 
in the suit that the next of kin were entitled to this 
fund, & that the exor. was bound to restore it : — 
Held : he was only liable to pay interest on the 
one-third retained by himself. — Sai.tmabsh v. 
Barrett (No. 2) (1802), 31 Beav. 349 ; 31 

L. J. Ch. 783 ; 7 L. T. 87 ; 8 Jur. N. S. 737 ; 10 
W. R. 040 ; 54 E. R. 1173. 


Annotation : — NJF. Re Hulkes, Powell v. Hulkes (1886), 33 
Ch. D. 652. 


7221, Whether interest claimable by 

persons so paid.] — Although as a general rule 
exors. are liable to be charged with interest at 
4 per cent, on sums improperly paid or improperly 
retained by them, they are not liable for interest 
to the legatee, or his representatives, to whom, 
with full knowledge on his part & in common 
mistake, the payments which he must refund have 
thus been erroneously made . — Re Hulkes, Powell 
V, Hulkes (1880), 33 Ch. D. 552 ; 55 L. J. Ch. 
846 ; 65 L. T. 209 ; 34 W. R. 733 ; 36 W. R. 
194. 


Annotation : — ^Refd. Re Shaipo, Re Bennett, Masonic & 
General Life Asscc. Co. v* Sharpe, [1892] 1 Ch. 154. 


7222. Securities improperly realised.] — Money 
placed out [upon good securities] at interest, & 
called in by an cxor. without any cause ; he shall 
pay interest for it. — Haslewood v. Baldwin 
(1080), Cas. temp. Finch, 457 ; 23 E. R. 248. 

7223. .] — Exor., in trust for infants, un- 

necessarily calling in the property, out upon good 
security at 5 per cent., except a small part, keeping 
large balances in his hands, & using it as his own, 
charged with interest at 5 per cent. & costs. — 
Mosley v. Ward (1805), 11 Ves. 681 ; 32 E. R. 
1214. 

Annotation: — ^Befd. Eglin v. Sanderson (1862), 3 QllT. 434. 

7224. — — .] — Exor. directed to lay out testator’s 
personalty in the funds ; unnecessarily selling out 
stock, keeping large balances in his hands, & 
resisting payment of debts by a false pretence of 
outstanding demands, charged with 6 per cent, 
interest & costs ; but the ct. refused to make rests 
in the account. — Crackelt v. Bethune (1820), 
1 Jac. & W. 586 ; 37 E. R. 491. 

7225. .] — ^An administrator who had, with- 

out reason, sold out stock specifically bequeathed 
to an infant & retained the produce after an order 
for payment, charged with compound interest. — 
Walrond v. Walrond (1861), 29 Beav. 686 ; 64 
E. R. 755. 


7226. Money used for own purposes.] — Wher 
an exor. keeps the money of his testator in hi 
hands, without accounting for a long time, I 
employs it in his trade, he shall pay interest.- 
Nbwton V. Bbnnet (1784), 1 Bro. C. C. 369 ; 2 
E. R. 1177, L. C. 

Annotations .’—Retd* Rooke v. Hart (1805), 11 Ves. 58 
Tebbs y. Carpenter (1816), 1 Madd. 290; Docker i 
Somes (1834), 2 My. 8c K. 655. 


7227. .] — ^Administrator ordered to pay 

interest for money in his hands, of which he n^de 
interest. — P erkins v. Baynton (1784), 1 Bro. 


C. C. 375 ; 28 E. R. 1305. 

Annotations: — Conid. Roeke r. Hart ( 1805 ). 11 Vos. 58. 
Befd. Tebbs v. Carpenter (1816), 1 Madd. 290 ; Whatton 
•1 rtmAnnk 11836). 1 Keen. 267. 


7228. .] — Hall v* Hallet, No. 6054, ante. 

7229. .] — An exor. keeping the fund, & 

using it for his own benefit, contrary to his t^st, 
decreed to account with interest at 5 per cent. & 
costs. — Piety v. Stage (1799), 4 Ves. 620 ; 31 
E. R. 319. 


Annotations :—ConMi. Docker v. Somes (1834), 2 My. 
655 ; Vyse t>. Foster (1874), L. K. 7 H. L. 318. 
Tebbs V. Carpenter (1816), 1 Madd. 200. 


8c K* 

Befd. 


7230. .] — K. having left East-India bonds 

in the hands of a mercantile firm at C^cutta, with 
directions to apply the interest & principal when 
received to a specific purpose, by his will appointed 
G., a partner m the firm, one of his exors. After 
the death of K., the will was proved by G. ; & the 
firm, acting under his authority as exor., assigned 
the bonds, & used in their trade the money 
received upon the assignments. G. ceased to be 
a partner in the firm before all the bonds had been 
assigned. Upon suit, by the residuary legatee of 
K. against G., & on appeal : — Held : he was 
accountable to the residuary legatee of K. for the 
moneys received upon the bonds, with 8 per cent, 
from the time of the deposit to the dates of the 
respective assignments by the firm, &> with interest 
at 12 per cent., being the current rate in Calcutta, 
from the time of the assignments & receipt of the 
moneys to the date of the judgment upon appeal 
in the original suit, & with interest at 5 per cent, 
upon the accumulated sum, composed of principal 
& interest, from the last-mentioned judgment till 
payment, but the cost of remittance from India, 
& the property tax, were charges on the fund 
payable. — Graham v. Keble (1820), 2 Bli. 126 ; 
4 E. R. 274, H. L. 

Annotation: — ^Mentd. Rowe v. Young (1820), 2 Bli. 391. 


7231. .] — Deft, having stated in his answer, 

that, by carrying on business on a farm, & with 
stock, belonging to the assets of intestate, he had 
made profit, but that, as he had not kept any 
accounts, & had blended the transactions of the 
farm with his other concerns, he could not set 
forth the ainount of the profits ; it was ordered, 
that, in taking the account against him, annual 
rests should be made, & interest calculated at 
6 per cent, upon those annual rests. — Walker v. 
Woodward (1826), 1 Russ. 107 ; 38 E. R. 42. 

Annotations: — ^Beld. Docker v. Somes (1834), 2 My. & K. 

655 ; Tomlin v. Tomlin (1841), 1 Hare, 236 ; Tickner v. 

Smith (1855), 25 L. T. O. S. 44. Meotd. Forsyth v. 

Milce (1850), 2 Mao. 8c G. 209 ; Elmer v. Creasy (1873), 

9 Ch. App. 69. 

7282. .] — Where two exors. have committed 

a devastavit^ & joined in misapplying testator’s 
assets, &, upon reference to the master, he finds 
that two of the exors. have obtained part of the 
assets improperly, by signing joint receipts in 
favour of each other, while they had large balances 
in their hands respectively, & the report is not 
excepted to, the ct. will give interest on these 
sums at 5 per cent, against both exors. — ^B ick v, 
Motly (1836), 2 My. & K. 312 ; 4 L. J. Ch. 63 ; 
39 E. R. 962. 

7288. .] — trustee wilfully applying trust 

moneys to his own use is chargeable with interest 
at 6 per cent. ; but where, under the trusts of a 
doubtful will, the tenant for life, who was also a 
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trustee, neglected to make proper investments, 
fihe was held chargeable with interest at 4 per 
cent, only, & the decree was made without costs. — 
MousLEY V. Carr (1841), 4 Beav. 49 ; 10 L. J. Oh. 
260 ; 49 E. H. 256. 

Annotation : — Mentd. Cooper v. Laroche (18G0), 38 L. J. Ch. 

691. 

7234. .] — Trustees under a will decreed to 

pay interest at £6 per cent, per annum, on balances 
mixed by them with their own moneys, & used in 
their own business, although the will authorised 
them to invest the residue on “ good private 
securities.” — W bstover v. Chapman (1844), 1 
Coll. 177 ; 63 E. R. 372. 

7235. ^ — Exor. engaged in trade, & mixing 

the assets with his own at his bankers, charged 
with compound interest at 5 per cent. — Williams 
V. Powell (1862), 15 Beav. 461 ; 16 Jur, 393 ; 61 
E. B. 016. 

Annotation: — Beld. Knott v. Cottoo (1852), 1C Jur. 752. 

Compare Nos. 7145-7149, ante. 

7236. Permission to legatee’s specific legatee — 
To retain assets.] — Spode v. Smith, No. 6878, anie. 

7237. Improper investment.] — A testator by his 
will gave his residuary real & personal estate to 
trustees, upon trust for his wife for life, & after 
her decease upon trust for his children ; & he 
directed that after the death of his wife, & during 
the minority of any of his cliildren, the trustees 
should apply, towards the maintenance of liis 
children, a certain portion of the income of their 
then expectant shares & accumulate the surplus 
income of each such share at compound interest. 
After the death of the widow, the sole surviving 
trustee neglected to accumulate the surplus 
income of each child’s share, & invested large 
portions of testator’s estate in exchequer bills & 
other securities not authorised by the trusts of 
the will ; — Held : the investments which had been 
made, being improper investments, the exor. was 
chargeable in the same manner as if he had 
retained the moneys in his own hands, but under 
the circumstances of the case, as it did not appear 
that ho had benefited himself by it, & had not 
employed the sums so retained in trade, he was 
chargeable only with interest at 4 per cent. 

The usual course is to charge an exor., w^ho has 
merely retained balances in his hands, with interest 
at four per cent. ; but if he has acted improperly, 
for his own benefit, or has used the money in trade, 
then ho is charged with five per cent. (Romilly, 
M.R.). — Knott v. Cotteb (1852), 16 Beav. 77 ; 
16 Jur. 752 ; 61 E. R. 705. 

Anmtationa Re Salmon, Priest v. Upplehy (1889), 

42 Ch. D. 351. FoUd. Re Barclay, Barclay v. Andrew, 

[1899] 1 Oh. 674. 

(6) Asaeta Improperly Retained. 

7238. General rule.] — Exor. keeping the money 
of testator longer than the exigencies of his affairs 
require shall pay interest. But one exor. shall not 
be answerable for the sums come to the hands of 
another, unless they have done joint acts. But 
each shall be liable to the whole costs. — Littlb- 
hales V. Gascoyne (1790), 3 Bro. O. 0. 73 ; 29 
E. R. 416, L. C. 

Annotntian .•—Reid. Tebbs v. Carpenter (1816), 1 Madd. 290. 

^ 7239. — Exor. keeping money of testator’s 

in his hands, liable to interest & costs. — ^Franklin 
V. Frith (1792), 3 Bro. 0. 0. 433; 29 E. R. 627, 

i. 0. 

Annotation : — Reid. Tebbi t>. Carpenter (1816), 1 Madd. 290. 


7240. .] — Exors. charged with interest upon 

balances in their hands. — Longmore v. Broom 
(1802), 7 Ves. 124 ; 32 E. R. 61. 

Annotations: — ^Refd. Joel v. Mills, Hervey v. Mills (1861), 
30 L. J. Ch. 354. Mentd. Penny v. Turner (1848), 2 Ph. 
403 : Prendorgast v. Prendergast (1850), 3 H. L. Cas. 195 ; 
Sillier V. Chapman Q85d), 24 L. J. Ch. 409 ; Salnsbury v. 
Denton (1857), 3 K. & J. 529 ; Little v. NeU (1862), 31 
L. J. Ch. 627. 

7241. .] — Exor. charged for withholding 

money, & not putting in his examination, witli 
interest ; but not beyond the general rate of the 
ct., viz. 4 per cent. & costs. For 6 per cent, a 
special case, beyond mere negligence, is necessary ; 
as, that he employed the money in his trade. 

An exor. is not charged with interest except 
upon one of two grounds ; either, that he has 
made use of the money himself ; or, that he has 
neglected to lay it out for the benefit of the estate 
(Grant, M.R.). — Rocke v. Hart (1805), 11 Ves. 
58 ; 32 E. R. 1009. 

Annotations: — Consd. Tebbs r. Carpenter (1816), 1 Madd. 
290. Retd. Sutton V. Sharpe (1826), 1 Knss. 146 ; Docker 
V. Somes (1834), 2 My. & K. 655 ; Agrabefr v. Hartwell 
(1835), 4 L. J. Ch. 190; WUliams v. Powell (1852), 15 
Beav. 461. 

7242. .] — Interest against exors., for bal- 

ances in their hands; with costs, upon the cir- 
cumstances ; not, of course, merely as charged 
with interest. — ^Ashburnham v, Thompson (1807), 
13 Ves. 402 ; 33 E. R. 345. 

Annotation: — Consd. Tebbs v. Carpenter (1816), 1 Madd. 
290. 

7243. .] — Exor. charged with arrears of rent 

unreceived, & balances in his hands, together with 
interest, at the rate of four per cent., & the costs 
of the suit, relating to such arrears & balances. — 
Tebbs v. Carpenter (1816), 1 Madd. 290 ; 56 
E. R. 107. 

Annotations: — Consd. Crackelt v. Bethune (1820), 1 Joe. 
& W. 586. Reid. Law v. Himter (1826), 1 Buss. 100 ; 
Docker v. Somes (1834), 2 My. & K. 655 ; Buxton v. 
Buxton (1835), 1 My. & Cr. 80 ; Cotham v. West (1837), 
Donnelly, 199 ; Clough v. Bond (1838), 3 My. & Cr. 490 ; 
Heighington v. Grant (1840), 5 My. & Cr. *258; Massey 
V. Moss (1842), 1 Hare, 319 ; Heighington v. Grant (1845), 
1 Ph. 600 ; A.-G. V. Alford (1854), 2 Sm. & G. 488 ; 
Pride V. Fooks (1858), 4 Jur. N. S. 678 ; Boll v. Turner 
(1877), 47 L. J. Ch. 75 ; Re Gasquoine, Gasquoine v. 
Gasquoino, [1894] 1 Ch. 470 ; Re Roberts, Knight v. 
Roberts (1897), 76 L. T. 479. 

7244. .] — ^Administration taken out in 1771. 

Distribution to a certain extent made, but a 
large sum retained on unfounded pretences. No 
effectual suit against the administrator till 1792, 
& that protracted, in a great measure, by the 
administrator’s fault, in the ct. below till 1810 : — 
Held : notwithstanding the lapse of twenty years 
before effectual suit for account commenced, the 
administrator ought to be charged with the full 
legal interest on the sum remaining undistributed, 
about £16,000 or £17,000, during the whole period 
of retention, &i the account should be taken with 
annual rests, & interest be charged on the annual 
balances. — Stacpoole v. Stacpoole (1816), 4 
Dow, 209 ; 3 E. R. 1140, H. L. 

Annotations : — ^Refd. A.-G. r. Solly (1829), 2 Sim. 518; 
Knott r. Cottee (1852), 16 Jur. 752. 

7245. .] — Knott v. Cottee, No. 7237, ante. 

7246. .] — Exor. had retained balances in 

his hands, & a suit having been instituted to 
administer his testator’s estate, the exor. became 
bkpt. ; — Held : the exor. was to be charged with 
interest on the balances, but was entitled to his 
costs.— Cotton v. Clark (1852), 16 Beav. 134 ; 
20 L. T. O. S. 69 ; 16 Jur. 879 ; 61 E. R. 728. 

AnnoUOion .— Refd. Re Baaham, Hannay v. Baabam (1883), 
52 L. J. Ch. 408. 
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7247. .] — ^Administrator unnecessarily re- 
tained a balance of £3»700 in his hands for three 
years. He was charged with interest, but was 
allowed his costs of an administration suit. — 
Holgatb V. Haworth (1863), 17 Beav. 269 ; 51 
E. R. 1033. 

Annotation: — ^Beld. Bloggr v. Johnson (1867), 2 Ch. App. 

225. 

7248. .] — Exors. having left money lying 

at a bankers who paid 2^ per cent, for it. ordered 
to pay interest themselves on the balances from 
time to time at the rate of 4 per cent, per annum. 
— Williams v. Williams (1853), 1 W. R. 237, 
L. JJ. 


7249. .] — A.-G. V. Alford, No. 7208, ante, 

7250. — .]— An exor. who had unnecessarily 
retained in his hands uninvested a balance of 
£655, for a year & a half, charged interest thereon. 
—Stafford v. Fiddon (1857), 23 Beav. 386: 
53 E. R. 151. 

Blore V. Johnson (1867), 2 Ch. App. 


. 7261. .] — Exor. charged on further con- 
sideration, with interest on balances retained in 
his hands for various periods, varying from six 
hundred & seventy to two hundred & twenty- 
nine days. — Johnson v. Prenderoast (1800). 28 
Beav. 480 ; 64 E. R. 450. 

Amwtaium : — ^Refd. BlogfftJ. Johnson (1867), 2 Ch. App. 225. 

7252. .] — Where trustees & exors., after 

payment of testator’s debts, kept the balance of 
the personal estate at their bankers, the ct. charged 
them vdth interest on the balance at 6 per cent, 
from the date of the payment of the debts, but 
allowed them their costs. — Re Jones, Jones v, 
Searle (1883), 49 L. T. 91. 


7263. Whether interest always chargeable.] — It 
IS very trae, that it is not the rule of the ct. to charge 
an administrator with interest at all events ; on 
the other hand, it must be admitted, that there are 
many cas^ in which an administrator shall be 
charged with interest. — Landen v. Green (1740) 
Barn. Ch. 389 ; 27 E. R. 690, L. C. ' ' 

ad mini strator is not in every 
case chargeable with interest on account of per- 


1 Testator directed his exors. to invest money* 
within six months alter his decease. This was not 
done for many years. In the meantime, part of 
the money was lost, by the bkpey. of a banker, in 
whose hands it was lodged. The surviving exor. 
directed the money to ^ properly laid out, but 
it was not done ; &, the ba^er having failed, the 
ct. ordered him to pay interest upon the balances 
from time to time in the hands of himself & his 
co-exors., & to repay the money lost by the bkpey. 
—Newton v. Reid (1831), 9 L. J. O. S. Ch. 273, 
L. C. 

7267. As security for debt to estate — Due 

from person entitled.] — An exor. held chargeable 
with interest upon certain sums which he retained 
& mixed with his own moneys at his bankers, the 
siuns being retained out of the income of testator’s 
residuary estate in order to satisfy a debt which 
there was probable ground to believe was due to 
testator’s estate from a person entitled to a share 
of such income, but which turned out not to be 
due to the extent supposed. — Melland v. Gray 
(1846), 2 CoU. 295 ; 63 E. R. 741. 

AnnoiaHona Befd. HoUiagsworth v. Shakoshaft (1851), 14 

Beav. 492 ; Edgar v. Ileynolds (1858), 4 Jur. N. S. 399. 

7268. Money retained under claim of right.] — 

Exor. not charged with interest for a balance in 
his hands, retained under a fair misapprehension 
of his right to it. — ^Brubre v. Pemberton (1806), 
12 Ves. 386 ; 33 E. R. 146, L. C. 

7259. .] — Saltmarsh v. Barrett (No. 2), 

No. 7220, ante. 

7260. Special circumstances to be shown.] — 

An administrator is entitled to his costs of an 
administration action even though the action has 
been caused by a claim by him for the allowance 
of certain payments made by him out of the estate 
& subsequently disallowed in his accoimts in the 
action ; provided the claim was made under an 
honest mistake, & was neither fraudulent nor 
monstrous. 

Nor,^ if he complies with an order for pay- 
ment into ct. of the balance representing the 
payments to disallowed is he, in the absence 
of special circumstances, chargeable with interest 
thereon. — Re Jones, Christmas v. Jones, [1897] 

2 Oh. 190 ; 66 L. J. Ch. 439 ; 76 L. T. 464 ; 45 
W. R. 598. 

AnwtfaUon BsU. Re Bmdand’a Settlmt. Trusts, Dohb v. 
England, [1918] 1 Ch. 24. 


7255. 


. — ^ .]•— The rule is not invariable that 
Where interest is chargeable against exors. in 
respect of a balance retained by them in their 
h^^ a-lso to be charged with the costs 

Sanderson (1862). 3 Giflf 
434 ; 6 L. T. 151 ; 8 Jur. N. S. 329 ; 66 E. R. 479^ 

«n bazik— Contrary to 
direction lor Investment— Failure ol bank.1— 


D, Rate of Interest, 

See, generally. Money & Money-Lending. 

7261. General rule.] — (1) Generally, an exor. 
improperly retaining b^ances, is charged with 
interest at four per cent. ; but, if in addition, he 
commits a breach of trust, or changes money from 
a proper into an improper state of investment, he 
is charged five per cent. 


PART VI. SECT. 6, SUB-SECT. 6.— 
C. (b). 

..xZ?® interest ahoaya charge- 

in an administration 
chargeable against 
*^<247 was for 
l^d, claims Sc rooolved 

w*®*"*’ h) this had 

loM been aoqulosoed in by the other 
paro^ interested, till held otherwise 
mthis suit. Un(fer the olroumstauoes 

charged with interest 
on the balance in his hands. — B lain e 
TbJBMrrbv (1860), 12 Or. 


7288 ii. 


■•1 Held : the exors. 


should be olmrged with interest upon 
their hands from the 
K might have been distri- 

appropriated, down to the 
payment. — HAsaLTON 

/ , Knox 

(1858), 8 I. Ch. It. 603.— IR. 

ZZZ* 0/ sole not paid 

into conri. ]-~> Exors. with a disore* 
won^ power to seU testator's real 
estate were oharged with interest where 
proceeds of a salo in their 
hanim, without paying it into ct . — 


McMillan v. McMillan (1874), 21 Gr. 
369.“— CAN. 

PART VI. SECT. 6, SUB-SECT. 6.— D. 

7261 I. Oeneral rule.] — ^Although the 
rule is, that exors. or trustees will be 
charged with what they ought to have 
made out of the moneys of testator, 
oome to their hands ; still where such 
moneys had. before the repeal of the 
usury laws, been invested in flrst-olass 
security, the ct., on apjpeal, considered 
the exors. were not called upon, at the 
risk of being oharged with the extra 
amount of mterost, to csUl In those 
moneys Sc re-lnvest the same at the 
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(2) If he emplo^T the trust money in trade, he 
will be charged either with the profits, or five 
per cent, compound interest. — Jones v. Poxai*l 
(1852), 16 Beav. 388; 21 L. J. (Ih. 726 ; 61 B. B. 
688 . 


Annotations : — As to (2) HJP. Vyse «. Foster (1874), L. R. 
7 H. L. 318. Ac Wilooxon, Exp. Andrews (1884), 

25 Oh. D. 505. 


7262. .] — ^A.-G. V. Alford, No. 7208, ante. 


7263. .] — Re Hulkbs, Powell v. Hulkbs, 

No. 7221, ante. 


7264. .] — In an administration action 

brought by the beneficiaries against the trustees, 
two specud inquiries were directed by the judg- 
ment—^hether the residuary estate & the accumu- 
lated income were properly invested ; & what 
sums had been expended in maintenance. As 
the result of those inquiries, certain balances were 
found due from the trustees: — Held: (1) in a 



interest, whether simple or compound, on balances 
retained in their hands, although no case of wilful 
default had been raised by the pleadings, & the 
question of interest was not referred to in the 
judgment ; (2) as the trustees had neglected to 
comply with the express trust for accumulation, 
they were chargeable with compound interest 
upon the balances in their hands, but at the rate 
of 3 per cent, only, & in ascertaining such balances, 
trust funds improperly invested were to be treated 
as remaining in their hands . — Re Barclay, 
Barclay v. Andrew, [1899] 1 Ch. 074 ; 68 

L. J. Oh. 383 ; 80 L. T. 702.' 

Annotation: — As to (2) Conid. Be Whlteford, v. 

Whiteford, [19031 1 Ch. 889. 


7266. Money not used to own advantage — Four 
per cent.] — Knott v. Cottee, No. 7237, ante. 

7266. .] — A.-G. V. Alford, No. 7208, 

ante. 


7267. .] — ^Where an exor. died three 

months after his testatrix, having money of hers 
in his hands ; but it did not appear that there 
was any agreement between testatrix & the exor. 
during her lifetime, or any payment of interest 
on the money by him to her, or that he had com- 
mitted any breach of trust, or made any use or 
profit of the money in his business : — Held : his 
estate could only be charged four per cent, on the 
money. — Penny v. Avison (1866), 28 L. T. O. S. 
142 ; 3 Jur. N. 8. 62. 

Ar^ttdions :—MA. Price r. Price (1880), 42 L. T. 626. 

Mentd. Avison e. Holmes (1861), 4 L. T. 617. 

7268. •.] — The legal personal representative 

of deceased intestate set aside certam securities 
belonging to intestate’s estate, as representing the 
interest therein of an infant next of kin. She did 
not herself receive the dividends on such securities, 
but ^owed her solr. to do so, & he employed them 
in his business or otherwise for his own purposes. 
The capital having already been repaid to the 
beneficieury ; — Hdd : inasmuch as the legal per- 
sonal representative had not herself derived any 


benefit from the funds in question, but the right 
course for her to have followed was to have directed 
the dividends to be paid into a bank & to be 
invested, when received, in consols, she must 

E ay over to the next of kin the dividends which 
ad accrued, together with compound interest 
thereon at 3 per cent., to be calculated from time 
to time with half-yearly rests. — Gilroy v. 
Stephens (1882), 61 L. J. Ch. 834 ; 46 L. T. 761 ; 
30 W. B. 746. 

Annotation : — Cknud. Be Barclay, Barclay v. Andrew, [1899] 
1 Ch. 674. 


7269. Compound interest — When chargeable.] — 
Exor., directed not to derive any advantage from 
keeping money in his hands without accounting 
for legal interest, & to accumulate for the cestuia 
que trusty infants. Decree, directing a computa- 
tion of interest at 6 per cent, on all sums received 
by him, while in his hands ; “ & that the master 
do in such computation make half-yearly rests.” 
The object of that direction is to charge compound 
interest ; & the decree, though perhaps going 
farther than usual, was held under the circum- 
stances properly executed by a computation of 
interest upon each receipt from the day it was 
received ; the balance of receipts, with the interest 
so calculated, & payments, being struck at the 
end of the half-year ; & that balance, so composed 
of principal & interest, being carried forward as 
an item in the account, producing interest. — 
Baphael V. Boehm (1805), 11 Ves. 92 ; 32 E. B. 
1023, L. 0. 


Annotations: — ^Apld. Domford v. Domford (1806), 12 Ves. 
127. Coniid. Tebbs v. Cari^ntor (1816), 1 Madd. 290 ; 
Law V. Hunter (1826), 1 Russ. 100. Distd. A.*G. v. 
Solly (1829), 2 Sim. 518. Ck>i^. Docker v. Somes (1834), 
2 My. & K. 655 ; Gotham v. West (1837), Donnelly, 199. 
Polld. Helghlngton v. Grant (1840), 6 My. & Cr. 266. 
Consd. Feltham v. Turner (1870), 23 L. T. 345. BdM. 
Montgomerie v. Wauchopo (1816), 4 Dow, 109 ; Binning- 
ton V, Harwood (1825), Turn. & R. 477 ; A.-G. v. Alford 
(1855), 4 De G. M. & G. 843 ; Be Barclay, Barclay v. 
Andrew, [1899] 1 Ch. 674. Mentd. Hoigbington v. Grant 
(1845), 1 Pb. 600. 


7270. S. P. Baphael v. Boehm (1807), 13 Ves. 
407 ; 33 E. B. .347, L. C. 

Annotations: — Consd. Tobbs v. Carpenter (1816), 1 Madd. 
290 ; Docker v. Somes (1834), 2 My. Sc K. 655. 


7271. S. P. Baphael v. Boehm (1807), 13 Ves. 
590 ; 33 B. B. 415, L. C. 

Annotations: — Conid. Docker v. Somes (1834), 2 My. &; K* 
655. Mentd. Heigbington v. Grant (1845), 1 Pb. 600. 

7272. .] — Exor., under a direction to 

accumulate, having become bkpt., his estate was 
charged with interest at 5 per cent, with rests. — 
Dornford V. Dornford (1806), 12 Ves. 127 ; 33 
E. B. 49. 

Annotations: — Conid. Tebbs v. Carpenter (1816), 1 Madd. 
290. Apld. Moons v. De BemoleB (1826), 1 Russ. 301. 

Hoighington v. Grant (1840), 5 My. Sc Ct. 258. 
Mentd. Whitaker v. Wright (1843), 2 Hare, 310. 

7278. .] — A decree, directing the 

master to take accounts & to compute interest 
after the rate of 6 per cent, on the balances which 
should appear to have been in the hands of 
deft, at the end of each year, & on taking the 
accounts to make annual rests & to charge deft, 
with interest after the rate & in manner aforesaid 


mtea which evidence showed mone) 
TOuld have been loaned at. — S mitb « 
Roe (1865), 11 Gr. 311.— CAN. 


U* .1 — The principle upon 

53«ob the ct. acts in charging exon, 
wlm interest. Is not that of punishment, 
rat of compensating the cestui que 
& drariving tee trustee of tee 
advantage fie has wrongfully obtained. 


-—INQUS V. Bkattv (1878), 2 A. R. 
453. — CAN. 

7261 ill. .] — Re Honsberorr, 

HomBEROXB V, KRATZ (1885), 10 

O. R. 521.— CAN. 

7269 i. Compound intereA — When 
ehargeable.y-^A3i exor. will not 
necessarily be charged with com- 


i >otind interest in all cases except those 
n which there is a more neglect to 
invest. — ^INOUB v. Beatty (1878), 2 
A. R. 458.— CAN. 

b. Cash on deposit — Bequired for 
early distribvtion.) — Exon, found a sim 
of money belonging to testator in the 
hands of a loan oo. upon savings bank 
account. Sc allowed it to remain there 
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Sect, 6. — Accounia: Sub-acct. 6, D. ; svb-aeci. 7, A.] 

upon such balanceB ” carries compound interest. — 
Hbighington V. Grant (1840), 5 My. & Or. 258 ; 
10 li. J. Ch. 12 ; 4 Jur. 1052 ; 4 1 E. R. 309, 
L. 0. ; revsg, (1839), 1 Bear. 228. 

AnnoUaUiM : — Oonad. Feltham v. Turner (1870), 23 L. T. 
345. Mentd. Jesus CoUege v. King (1839), 3 Y. & C. Ex. 
662 ; A.-G. v. Carrington (1843), 6 Boav. 454 ; Hardy v, 
Hull (1853), 17 Boav. 355 : E^nlght v. IMrssell (1879), 49 
L. J. Ch. 120 ; Saner v. Bllton (1879), 48 L. J. Ch. 545. 

7274. .] — Walbond v. Walrond, No. 

7225, ante. 


7276. Retention ol infant's fund — & 

failure to inform infant of rights.] — The trustee of a 
will held a fund upon trust, after the determination 
of a previous life interest, to transfer & pay the 
same to a child when & as he should attain twenty- 
one, with a proviso that in case the child should be 
under age at the determination of the life interest 
the income of the fund or any part thereof should 
or might be applied for or towards his mainte- 
nance, education & advancement, & the surplus, 
if any, should accumulate to & become part of the 
fund. After the^ child attained twenty -one, the 
life interest^ having previously determined, the 
trustee retained the fund without making any 
arrangement with the child or explaining to him 
bis rights : — Held : the trustee must be taken to 
have continued to hold the fund after the child 
attained twenty-one, upon the same trusts & 
with the same ooligations to accumulate as before, 
& he was liable to account for the fund with com- 
pound interest. — Re Emmet’s Estate, Emmet v. 
Emmet (1881), 17 Ch. D. 142 ; 50 L. J. Ch. 341 ; 
44 L. T. 172 ; 29 W. R. 464. 

-Befd. Re Barclay, Barclay v, Andrew, [1899] 

X v/-u« o7v« 


Circumstances Justifying higher percentage.] — 

See Nob. 6054, 7223, 7224, 7229-7232, 7235, 7241, 
7252, ante. 


Sub-sect. 7.— Practice as to Taking Account. 

A. In General, 

See R. S. C., Ord. 3.3, rr. .3, 4 ; <5:, generally ^ 

7276. Jurisdiction of master — On investigation 
of transactions — Affecting representative’s right 
of retainer.] — Under the conunou decree against 
an administrator, directing his intestate’s assets 
r? applied in a due course of administra- 
tion, the master is not entitled to go into the 
consideration of transactions between the adminis- 
trator & the other creditors which might affect 
the adnunistrator’s right of retainer for a debt 


due to himself. — Spicer v, James (1835), 2 My. & 
K. 387 ; 39B. R. 992. 

Annotation: — ^Folld. Thompson v. Cooper (1844), 1 Coll. 81, 

7277. To state special circumstances — 

When not authorised by decree.] — The master is 
not at liberty to state special circumstances, unless 
authorised by the ct. ; & where in a creditor’s 
suit the decree directed the usual accounts, & the 
master found the amount of the debt appearing 
to be due to pltf., but stated, without the authority 
of the ct., special circumstances, not supported by 
evidence, raising a doubt as to the amount of the 
apportionment to which pltf. would be entitled 
out of the intestate’s estate, which was insolvent, 
upon the debt so found due, the ct. refused to 
enter into the consideration of such special cir- 
cumstances. Semble : the decision would have 
been the same, had the special circumstances been 
supported by evidence before the master. — Gaybeii 
r. Eitzjoiin (1837), 1 Keen, 469 ; 48 E. R. 387. 

7278. To assess damages — Unliquidated 

claim for breach of covenant.] — Under a decree to 
take an account of testator’s debts, & to compute 
interest on such of his debts as carried interest, 
the m^tcr has not jurisdiction to allow a com- 
pensation to a party, for unliquidated damages, 
on a breach of covenant ; but, upon an applica- 
tion to the ct., proper directions will be given for 
the investigation of such a claim. — Cox v. King 
(1846), 9 Bcav. .530 ; 8 L. T. O. S. 1 ; 10 Jur. 236 ; 
50 E. R. 448. 

Annotation : — ^Refd. Norman v. Stiby (184C), 9 Boav. 560. 

7279. Item involving breach of trust — 

Disallowed under common account — On originating 
summons.] — Be Newland, Bush v . Summers 
(1904), 49 Sol. Jo. 14. 

Compare No. 8175, post. 

7280. Whether taken in district registry — 
Direction of court necessary.] — ( 1 ) In tlie Liverpool 
district registry an action was commenced by 
writ for the administration of real & personal 
estate, & statements of claim & defence having been 
filed, the action came on for trial. The district 
registrar issued an administration summons, & 
made, by consent, a decree for administration 
of the real & personal estate, directing accounts 
& inquiries, & reserving further dii^ctions. The 
accounts & inquiries having been prosecuted, 
on application for directions as to setting down the 
action on further consideration : — Held : the 
proceedings in the district registry were irregular, 
the district registrar having no power to make a 
decree, even by consent. 

(2) Tlie action coming on for trial as a short 
cause ; — Held : having regard to R. S. C., 1875, 
Ord. 35, r. 1, it is only in default of appearance 
that a district registrar can make an order under 


at 8| per cent, per annum, for moi 
than two years after obtaining probat 
They afterwards closed the aocoun 
« mvMted the money at 4 per cent, in 
debenture, but fearing that they won] 
be called on to distribute the monoi 
they put the money into a chartore 
at 3 TOr cent. .• the exor 

should not be charged with moi 
Intor^ than they actually reoelved.- 
w McIntyre, McIntyre v. Londo 
& Western Trusts Co. (1904), 2 
O. L. T. 268 ; 7 O. L. H. 64^; 

O. W. R. 66 ; 3 0. W. R. 258. — CAN. 


PART VI. SECT. 6, SUB-SECT. 7.--A. 
0 . Insuffiotcni accounts — ■ How ap' 


pli^wn for hetier accounts made.}— 
Where, on an application for an oi^e: 
nisi, on the ground that the account 
brought in were insufficient, the In 
®*ifficiency oouslsted in the items beini 
undated, the order nioi was refused 
In such c^, before applying, a war 
rant should bo obtained from th< 
m^ter, ogling upon the parties t< 
brmg in better accounts. — M errucik 
V. Castleman (1860), 1 Ch. Ch. 292.— 

CAM* 

d. Fir^ account — Position of ext' 
cuior^PUading Statute of Umitations.] 

J ®<i®lnlfltrator, who has 

died a petition for the settlement of hie 
acoonnl, & has formally cited the 


creditors & others interested to appear 
at such settlement, is not bound to 
die an appearance to all or any of the 
claims of the parties so cited. It is 
not necessary for an exor. or adminis- 
trator in proooeding finally to settle 
his aocoimt, to die or deliver a written 
plea sotting up Btat. Limitations to any 
claim ooming up for adjudication. — 
Re Gidney Sc Armbtrono (1912), 11 
E. L. R. 57.— —CAN. 

•. Wkat is — Passing of 

account by administrator of part of 
assets.] — ^A person resident in a forelgm 
country died there, intestate, Sc letters 
of adininistration of his whole estate 
were Issued to his widow by a ct. 
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Ord. 15y r. 1, & that accounts & inquiries cannot 
be prosecuted in a district registry, except bv the 
direction of the ct. or the judge of the Division, 
under Jud. Act, 1873 (c. 06), s. 60. An application 
for a decree, with liberty to adopt the proceedings 
in the district registry, was refused, but the usual 
administration decree was made, with a direction 
that the accounts & inquiries should bo taken &> 
made in the district registry, & that the sale of 
the real estate should take place in London under 
the supervision of the judge in chambers. — 
IRLAM V. Irlam (1870), 2 Ch. D. 608 ; 24 W. R. 
202 ; 3 Char. Pr. Oas. 263. 

Annotation: — Ai to (1) Folld. Re Smith. Hutohinson v. 

Ward (1877), 6 Ch. D. 692. 

7281. .] — District registrars have no 

power to appoint receivers, direct banking accounts 
to be opened & money to be paid into those accounts, 
nor have they any power to take accounts directed 
by the judge in actions commenced in the district 
registries, unless the judgment specially directs 
them to do so. — lie Smith, Hutchinson v. Ward 
(1877), 6 Ch. D. 692 ; 36 L. T. 178 ; 25 W. R. 452. 

Annotations : — ^Folld. Finlay v, Davis (1879), 12 Ch.D. 735 ; 

Bowou, Bennott v. Bowen (1882), 20 Ch. D. 538. 

7282. Not if needless expense results.] — 

When an action for the administration of the estate 
of testator, commenced in a district registry, 
has on the default of deft, been removed to London, 
the ct. will not direct accounts & inquiries to be 
taken in the district registry if it should appear 
that needless expense would be thereby incurred. 
— Walker v. Robinson (1876), 34 L. T. 229 ; 24 
W. R. 427 ; 3 Char. Pr. Cas. 266. 

Annotation : — Mentd. Re Capper. Robertson v. Capper 

(1878), 26 W. R. 434, 

7283. Where taken in district registry — Form of 
certificate.] — He Bowen, Bennett r. Bowen, 
No. 7089, ante. 

7284. Method of taking — Accounts set forth in 
schedule form — Whether necessary.] — Adminis- 
trator, disputing by his answer the foundation of 
the bill, viz. a balance of accounts against the 
intestate’s estate, need not set forth an account of 
the personal estate, etc., by way of schedule. — 
Pheups V. Caney (1798), 4 Ves. 107 ; 31 E. R. 55. 

7285. Patent error — Effect of.] — Where 

it appears clearly upon the accounts taken before 
the master that an error has been committed in 
the accounts, & in the principle upon which they 
have been taken, the ct. will direct the master to 
review his report after the cause has been heard 
upon further directions, provided that error be 
made apparent to the satisfaction of the ct. In 
such case, the party requiring the indulgence must 
pay all costs. — Easum v. Easum (1847), 9 L. T. O. S. 
429, L. C. 

7286. ^ In administration action.] — The 

practice is for certain persons to be selected before 
taking the accounts & inquh'ies in chambers to 
represent the different interests & for the costs of 
such persons only to be allowed out of the estate 


as a matter of course. — S harp v. Lush (1879), 10 
Ch. D. 468 ; 48 L. J. Oh. 231 ; 27 W. R. 628. 

Annotations : — ^Mentd. Re demow. Teo «. demo-v^ [J9001 

2 Ch. 182 ; Re King, Travors v. Kelly, [1904] 1 C:^. 363 ; 

Re Spencer Cooper, Po6 v. Spencer Cooper, (1908] 1 Ch. 

130 ; ite Townend, Knowles v, Jessop, [1914] W. N. 146. 

7287. Executor also a trustee — Necessity for 

distinct accounts.] — ^A rmitagb v. Elworthy, No. 
7142, ante. 

7288. Before official referee — Chancery 

practice to be followed.] — Where in an adminp- 
tration action the accounts are referred to an official 
referee, he is not bound to adopt procedure usual 
in the Chancery chambers, although he may do so 
if he finds it convenient, & likely to advance the 
ends of ju.stice. Accounts in an administration 
action, after having been ineffectually prosecuted 
in chambers for two years, were referred to an 
official referee, under Jud. Act, 1873 (c. 66), 
8. 56, to inquire & report. The referee stated in 
his report the total amounts of receipts & pay- 
ments, & found a balance, without detailing 
items ; but the ct. was satisfied that the report 
contained sufficient materials to enable the 
parties to attack it on points of substance : — 
Held : the report ought not, by the circumstances 
of the case, to be remitted for want of particularity. 
— Re Taylor, Turpin v. Pain (1890), 44 Ch. D. 
128 ; 69 L. J. Ch. 803 ; 62 L. T. 754 ; 38 W. R. 
422. 

7289. Interrogatory to representative — As to in- 
debtedness to testator — Necessity for.] — The 

examination of an exor. under the usual decree 
for an account ought to contain an interrogatory 
whether lie is indebted to testator, the debt from 
himself being assets. Liberty was therefore 
given upon the suggestion of co-defts. Legatees, 
without affidavit, to exhibit an interrogatory for 
that purpose ; not to go into an account ; whicli 
must be the subject of a distinct bill. — S immons. 
V. Gutteridge (1806), 13 Ves. 262 ; 33 E. R. 
292, L. C. 

Annotations : — ^Refd. Cropper v. Knapman (1836), 2 Y. & C. 

Ex. 338 ; Paris v. Hughes (1836), 1 Keen, 1 ; Tomlin v. 

Tomlin (1841), 1 Haro, 236. 

7290. Special Interrogatory — Whether 

proper under usual order.] — If, in a creditor’s suit, 
a decree is made in the usual form, no special 
interrogatory for the examination of defts., 
ought to be allowed, although a case for directing 
special inquiries is made on the record. — M oore 
V. Langford (1835), 6 Sim. 323 ; 4 L. J. Ch. 228 ; 
68 E. R. 616. 

Annotations : — Coiud. Hopkinson v. Bagster (1841), 1 Y. & C. 

Ch. Cas. 13 ; Brooker v. Brooker (1857), 3 Sm. & Q. 475. 

Refd. Small v. Attwood (1836), 2 Y. &; C. £x. 101 ; Maw 

V. Pearson (1863), 3 New Hep. 99. 

7291. Certificate of the master — Reservation of 
question of fact.] — S tott v. Meanock, No. 7077, 
ante. 

7292. Limited to scope of order.] — Solr. 

to pltf. in a creditor's action brought up debts. 
The estate was insolvent : — Held : the question 


having jurlsdiotlon in his place of 
abode. A part of his estate oonslsted 
of personalty In Ontario, Sc letters of 
administration in refereuoo to that 
art wero issued to a trust oo. by a 
arrogate Ct. in Ontario. The trust 
00 . administered the Ontario assets. Sc 
had a balance in their hands after 
payment of expenses : — Held : the 
passing of the aooounts of the Ontario 
administrators was not the passing of 
the final CKJoeimts, within Trustee Aot, 


R. S. O. 1914, 8. 38 (2).— Ite Law 
(^1916), 8 O. W. N. 550 ; 34 O. L. R. 
222.— OAN. 

f. Objection to amount allowed — 
By court to executors — How raised .] — 
The amount allowed by the Surrogate 
Ct. Judge to tho oxors. for their cure, 
pains Sc trouble, could not be ques- 
tioned in an action for an account, nor 
otherwise than upon an appeal from 
tho order of that Judge. — S froulk v. 


Murray (1919), 45 O. L. R. 326 ; 48 
D. L. R. 368; 16 O. W. N. 841.— 
CAN. 

g. By executors to claimant — 

Right of beneficiaries to examine 
claimant.] — ^An order was made, for 
the examination of an alleged creditor 
of a deoeased’s estate on his statutory 
declaration in support of his daim, on 
tho application ox benefiolarlee who, 
on the administrator’s application to 
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Sed. 6. — Accounts: Svib-aecU 7, A. dfc B.; sub- 
sects. 8 9. Sect. 7 ; Sub-sect. 1, A.] 

whether solr. was trustee for the creditors of any 
profit on the purchase could not be raised by the 
certificate of ^e chief clerk, in the absence of any 
direction on the subject in the order under which 
the certificate was made. — Be Tillett, Field r. 
Lydall (1886), 32 Ch. D. 639 ; 65 L. J. Ch. 841 ; 
64 L. T. 604 ; 35 W. K, 6. 

7293. Particular debt as item In account — Right 
to declaration.] — In a suit by residuary legatees of 
A. against the personal representatives of B., who 
was the exor. of A., for payment of a debt due 
from B. to A., the amount of which was not 
admitted, & also for an account of the personal 
estate of A., praying also, unless assets were ad- 
mitted, an account of the personal estate of B., &i 
that being insufficient, seeking to charge his real 
estate : — Held : pltf. was not entitled to a declara- 
tion, that a particular debt or sum constituted an 
item in the account to be taken, but evidence 
tending to show that deft, should be chained with 
such particular debt or sum, was admissible. — 
Tomlin v. Tomlin (1841), 1 Hare, 236 ; 66 E. R. 
1019. 

7294. Objection that debt statute-barred — Who 
entitled to take.] — (1) Intaki^ the accounts in an 
administration suit any creditor may object that 
another creditor’s debt is barred by Stat. Limita- 
tions. 

(2) Semble: such an objection cannot be taken 
to pltf.’s debt, which Is the foundation of the 
decree. — Fuller v. Redman (No. 2) (1859), 26 
Beav. 614 ; 53 E. R. 1035. I 

AnTwialions :—Aa to (1) Apld. Fox v. Garrett, Miles t>. Fox 
(No. 1) (1860), 28 Beav. 16. Ecfd. Be Lacy, Howard v. 
lilBrhtfoot (1906), 51 Sol. Jo. 67. 

7295. Accounts taken against two representatives 
— Affairs managed by third — Third representative 
considered agent.] — Tliree exors. &> trustees. A., B. 

& C., were authorised to carry on testator’s farm. 
A., with the concurrence of B. & C., managed the 
whole affairs relating thereto : — HcUl : in taking 
the accounts against B. A C., A. was to be considered 
their agent. — Toplis v. Hurrell (1854), 19 Beav. 
423 ; 62 B. R. 414. 

See, further, R. S. C., Ord. 55, rr. 65, 71. | 

7296. Passing accounts — Once yearly — On 
grounds of expense.] — By the decree made at the 
hearing of the cause in an administration action, 
no directions were given as to the attendance by 
defts., who were very numerous, at the subse- 
quent proceedings. On motion to restrain a large 
number of them, whose interests were relatively 
small, from attending on the passing of the 
receiver’s accounts, on the ground of it being a 
great saving to the estate, the ct. refused to make 
the order ; but where the expenses of attendance 
on the posing of such accounts are very great, 
the ct. will direct them to be passed once a year 
only, & not half-yearly. — D ay v. Croft (18511, 
14 Beav. 29 ; 20 L. J. Ch. 423 ; 18 L. T. O. 8. 22 ; 
51 E. R. 198. 


f tng.l — The ct. will not stay the taking of accounts 
I in the master’s office directed 1^ the decree pend- 
ing an appeal. — ^WiLUNK v. Bbntick (1847), 9 
L.T. O. S. 248. 

7298. AppUcatlon of assets due to representative 
— ^To replace misappropriation by representative.] — 
Where an annuity was given to an extrix. who was 
a married woman, to her separate use without 
power of anticipation, & such extrix. had mis- 
appropriated assets of testatrix, upon a suit for 
the administration of testatrix’s estate : — Held : 
in taking the accoimts, payments of the annuity 
which were in arrear were liable to be applied to 
make good the extrix.’s misappropriations ; but 
the future payments, being subject to the restraint 
on anticipation were not so liable. — ^Pemberton 
V. M‘Gill (1860), 1 Drew. & Sm. 266 ; 29 L. J. Oh. 
499 ; 3 L. T. 207 ; 8 W. R. 290 ; 62 B. R. 380. 

Annotations : — Consd. Stanley v. Stanley (1878), 47 L. J. Ch* 
856; Hood Bam v. Heriot, [1896] A. C. 174. 

Sawyer v. Sawyer (1885), 28 Ch. D. 585 ; Hood Barrs 
e. Oatboart, [1894] 2 Q. B. 559. 


B. Proof of Account. 

See R. S. C., Ord. 33, rr. 3-4a. 

7299. Affidavit — Small items — Other proof lack- 
ing.] — A man may depose for small disbursements 
which he cannot make proof of. — ^Weldon v. 
Jambs (1634), Toth. 136 ; 21 E. R. 147. 

7300. .] — The ct. not satisfled with 

the rule, that an accountant shall be allowed on 
his own oath all sums not exceeding 40s. so as 
the whole is not above £100. — Whicherly v. 
Whicherly (1087), 1 Vern. 470 ; 1 Eq. Cas. Abr. 
11 : 23 £. R. 596. 

7301. Books of account lost abroad.] — 

Holcomb v. Rms (1671), Nels. 139 ; 21 £. R. 
810 ; sub nom. Holstcomb v. Rivers, 1 Cas. in 
Ch. 127. 

7302. Produce of foreign estate.] — The 

acting exor., to whom the produce of an estate in 
Antigua, belonging to an infant was consigned, 
was directed to account annually by affidavit. — 
Brooks v. Oliver (1761), Amb. 406 ; 27 £. R. 
272. 

7303. Circumstances dispensing with 

vouchers.] — A sum of £27 for wages due to the 
servants of testator at his death, & another sum of 
£16 for keeping a house , for the repairs of which 
testator’s estate was liable, were allowed to an exor. 
in passing his accounts, in the circumstances of the 
case, on his own affidavit A without vouchers. — 
Caton V. Rideout (1850), 19 L. J. Ch. 408 ; 16 L. T. 
O. S. 278 ; 15 Jur. d()8 ; previous proceedings 
(1849), 2 H. & Tw. 33, L. C. 

7304. Ancient transactions — Accounts kept at 
that time — Presumption of accuracy.] — Chalmer 
V. Bradley, No. 6365, ante, 

7305. .] — ^A trustee under the 

will of a testator who died in 1834, kept the trust 


7297. Stay of proceedings Where appeal pend- trust, who all lived near tegether dt in communica- 


paas accounts, objected to the claim 
which the administrator had paid. — 
Be Wilson, [1921] 3 W. W. R. 249.— 

CAN. 

h. Procedure to obtain aecaurUs .} — 
Where an exor. falls to render acoonnta 
under Rule 512 of the Code, the proper 
form of procedure to oomi^ pevfonu- 


ance is by action & not by eununons. — 
Balderston e^AMPBELL (1891). 10 
IN, et, Li, r, 64.— N.Z. 


PART VI. SECT. 6, SUB-SECT. 7.— B 

k. lHqM of eredUor — To impead 
claima of other ered/Ui^a. 1— In orooeod 


Ings to take oooounta, unsecured 
creditors Sc the administrator sought 
to impeach the validity of receipts 
sasigned to pltfs. by testator in his life- 
time, Sc on which he had received 
advances : — Hdi : the msster's office 
had Jurisdiction to try the Question, Sc 
In tbs esse of a creditor's odministm- 
tion raferanoe. any creditor hod a i^t 
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tion. In 1856 an examination of the books of 
account was made on behalf of two of them. 
The ct. under Improvement of Jurisdiction of 
Equity Act (c. 86), s. 64, allowed the books to be 
taxen as j^rndfade evidence of accounts till that 
examination. — ^Banks v. Cabtwmoht (1807), 15 
W. B. 417. 

See, generally. Evidence, Vol. XXII., pp, 361 
et 8eq» 

7806. Payments not usually receipted in writing 
— Special ^ectlon as to proof.] — Where t^tator 
directed his fanning business to be carried on by 
his exors. after his decease, & they accordingly 
carried on same, & made numerous payments 
to servants for wages, A; expended moneys in the 
purchase of live stock, seeds, & other agricultural 
produce for the use of the farm, for which receipts 
in writing were rarely given, the ct. directed it 
to be made a part of the decree, that as regarded 
any evidence of such payments the exors. were 
to be at liberty to apply to the ct., A the master 
to be at liberty to state circumstances specially. 
— Skipwobth r. Skifwobth (1840), 9 L. J. Ch. 
182, 


7307. Vouching every item— Whether necessary 
—Waiver by consent.]— i2e Brown, Benson v. 
Grant (1895), 39 Sol. Jo. 038. 


7308. Production of books of account — Originals 
abroad — Copy of entries.] — (1) Exor. having paid 
legacies stands in a situation in which, at least for 
the security of the fund, it is not competent to 
him to allege that debts are unpaid. 

(2 ) Admission by an exor. that the whole amount 
of the property is invested in India on public 
securities, either in his name, or in the name of the 
house in which he is a partner, but subject to his 
disposal, unless some part is in the hands of the 
said house at interest, which he believes may be 
the case, not a sufficient admission of money in 
his liands to order the payment into ct. of any 
part of it. 

(3) It is the bounden duty of an exor. to keep 
clear A distinct accounts of the property which 
he is bound to administer. If therefore he chooses 
to mix the accounts with those of his own trading 
concerns, he cannot thereby protect himaAlf from 
producing the original books, in which any part of 
those accounts may be inserted. 


(4) Exor. in India, coming to England, A, after 
twenty-one years, being called upon to account, 
alleging that he hw left his books, etc., behind him 
in India, ordered to produce copies of all entries 
m such books, etc., within six months, though 
it is impossible he should do so, in order that the 
ct. may have an opportunity from time to time 
m seeing that he has used proper diligence. — 
f®^AN V. Paiblib (1812), 3 Mer. 29 ; 36 E. B. 
12, L. 0. ; aybeequent proceedings (1817), 3 Mer. 24. 


(2) ErpUL Wood v. Downes (18 
1 Ves. A B. 49. BsM. Roy v. Gibbon (1844), 4 Haro, 
Sym^dB v. Jonto (1876), 34 L. T. 977. A« to (3) 4 
wort. Alley V. Hall (1848), 2 Do O. ft Sm. 488. B 
Wwjyln« (186i), 10 Jur. 686: Maod* 
V. Riohaidson. Rlohardson v. Marten (1868), 1 Giff. 
Lassi e. Mosley (1869), 1 L. T. 8 ; Liberia RepnbU 
Imperial Bank (1873), L. R. 16 Eq. 1 79. 


.]— jSf€6 Discovery, Vol. XVIII., p. 168 
Nos. 1094, 1096. 


Sub-sect. 8. — Subohabge and Falsification. 

See, now, B. S. G., Ord. 33, r. 6 ; B. S. C., 
Ord. 66, r. 68. 

7309. Surcharge — Whether chargeable — On 
summons In chambers — Under ordinary decree.] — 
Two exors. A trustees under a wUl which directed 
a general conversion, sold A realised a large amount, 
which was received by one by the direction of 
both. Ilie one who undertook the sole manage- 
ment of the estate became bkpt., A a great lora 
occurred. A suit was instituted by summons in 
chambers, A under the common decree it was 
sought on summons to charge the non-acting exor. 
A trustee with two surcharges, on the ground of 
constructive receipt. Sammons dismissed, with 
costs, on the ground that such a surcharge could 
not be made in such a form of suit. — ^Peterson v. 
Peterson (1867), 16 L. T. 377. 

See, further. Equity, Vol. XX., p. 277, Nos. 
369-369. 

Sub-sect. 9. — Ee-openinq Settled Account. 

7310. Grounds for re-openings — Fraud.] — By 
A.*8 will in 1783, his widow, whom he apjrainted 
extrix., was to receive £400 a year for the mainte- 
nance of herself A their childron, but only £60 a 
year for herself if she married again. She proved 
the will, A was appointed receiver of her children’s 
fortunes ; she married again in 1791, but conceal- 
ing her marriage, passed her accounts as widow, 
taking credit for the £400 a year. On her death 
in 1794, B., her second husband, administered to 
her A to her first husband’s estate ; A having been 
also appointed receiver of the cliildren’s fortunes, 
passed nis accounts in continuation of the widow’s, 
without acknowledging their marriage. AU the 
children having attained their majority in 1802, 
disputed B.’s accounts, which were then referred 
to arbitration. C., the eldest of the children, 
married before the award was made, A one of the 
arbitrators was a trustee of her settlement : her 
marriage also was concealed from the ct., A the 
accounts afterwards passed described her by her 
maiden name. B. paid her husband, as if under 
the award A in ignorance of the settlement, sums 
of money which ought to have been applied to the 
trusts of the settlement : — Held : all the accounts 
of A.’s estate should be taken again by the master 
without regard to the award, or to the accounts 
passed subsequently to C.’s marriage ; B.’s estate 
should be charged with the difference between 
£60 A £400, which his wife had received : A 
consideration of the liabilities of C.’s husband, A of 
the trustee under their marriage settlement should 
be reserved until after the report. — M‘Can v. 
O’PErrall (1841), 8 Cl. A Pin. 30; West, 693 ; 
8 E. B. 12, II. L. 

7311. Lapse of time — ^Effect on right to re-open 
— When accompanied by laches.] — Morrison v. 
Morrison (1847), 10 L. T. O. S. 242, L. C. 

See, further, Equity, Vol. XX., pp. 271-276. 


Sect. 7.-ON ADMISSION OF ASSETS. 

Sub-sect. 1. — ^What constitutes Admission. 

^ Express Admission, 

7312. By Inventory.] — ^An invented m^e by an 
exor., A found among his papers, is evidence of 


L Verified aoeount — WheOwr proof 
of cAi^j — ^An exor. *6 vexlfled aooonni 
to not primd fdoie proof of hto daim, 
but the rt a lm, U dilated, mast be 


proved as any other claim . — He 
!ifoNUTT*B Estatb (1892), 24 N. S. R. 
(12 R. ft G.) 264.--^AN. 
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Sect, 7. — On admission of assets: Svib-sect, 1, A., 

B. <fe C. (ft).] 

assets. — ^Petrb (Lord) v. Heneagb (1701), as 
reported in 12 Mod. Rep. 619 ; 88 E. B. 1491, 
N. P. 

7313. .] — (1) The inventory exhibited in the 

Ecclesiastical Ot. by an exor. for the purpose of 
obtaining probate is not generally primd facie 
evidence of his having received assets ; (2 ) Semble : 
where the inventory only describes effects on a 
farm with which the exor. was acquainted it May 
be primd facie evidence, but this is rebutted if it 
appear that no effects actually came to the exor.’s 
hands though his co-exor. has, with his knowledge, 
intermeddled with the property ; (3) a probate 
stamp is not primd fame evidence that the exor. 
has received assets to the amount covered by the 
stamp. — Stearn v. Mills (1833), 4 B. & Ad. 667 ; 
1 Nev. & M. K. B. 436 ; 110 E. R. 603 ; sub nom, 
Steen v. Mills & Wright, 2 L. J. K. B. 106. 

Annotation : — As to (3) Consd. Mann v. hang (1835), 3 Ad. & 

£1. 699. 

7314. Good & bad debts not dtetingulshed.] 

— Upon a plene administravit if an inventory be 
produced where there is one particular of good & 
bad debts, deft, shall be charged with the whole, 
because he doth not distin^ish them, unless he 
can discharge any part of it by specif evidence 
(Holt, C.J.). — Anon. (1696), Comb. 342; 90 

E. R. 617. 

7316. Onus on representative as to 

bad debts.] — If in the inventory produced, the 
article concerning debts did not distinguish 
between sperate & desperate, it would be sufficient 
to charge the exor. with the whole primd fade as 
assets, & put it upon him to prove any of them 
desperate, as if the article were : “ Item, for debts 
due & owing, which I admit myself to be charged 
with when recovered or received** (Hardwicks, 
C.J.).— Smith v, Davis (1737), Bull. N. P. 140 a. 

7316. Promise to pay legacy — On demand.] — 

Camden v. Turner (1719), cited 1 Cowp. 293 ; 
98 E. R. 1093. 

Annotations: — ^Folld. Atkins r. nill (1775), 1 284 : 

Hawkes v. Saunders (1782), 1 Cowp. 289. Apld. Barnard 

V. ^mlrett (1841), 5 My. & Cr. 63. 

7317. Made under mistake.] — (1) Decree 

for payment of legacies was made against an exor., 
without reference to the state of the assets, upon 
the ground of his having, by his acts & admissions, 
rendered himself personally liable for the payment. 

(2) The ct. will relieve an exor. from an ad- 
mission of his liability to pay legacies if made by 
mistake & incautiously if he recaU the same 
within a reasonable time after discovery of the 
mistake. 

(3) Semble : payment of interest upon a legacy 
or a declaration that a legacy is ready for a 
legatee at twenty-one : — Held : sufficient admis- 
sion of assets. 

(4) Semble : widow, extrix. of husband, having 
refused to pay legacies given under her husband’s 
will & giving as the reason that the personal estate 
was out on mtge., was a sufficient admission of 
assets. 

(6) Semble : forbearance of a present demand 
on payment of interest is a sufficient consideration 
to make an exor. personally liable on a contract. 

(6) These letters promising to pay legacies & 
this dealing with the legatees, was an assent to the 
legacies, & an admission to one legatee is an 


Administrators. 

admission to all (Lord Cottenham, C.). — Barnard 
V, PuMFRBTT (1841), 6 My. & Cr. 63 ; 10 L. J. Oh. 
124 ; 41 E. R. 295, L. 0. 

Annotation: — Aa to (1) Conid. Postlethwaite v. Mounsey 

U842), 6 Hare, 32. u. 

' 7318. Memorandum in writing — Acknowledging 

legacy as debt — Due from representative to legatee.] 

— C. by her will bequeathed a legacy of £150 
to S. n., when she i^ould attain twenty-one. 
Testatrix died in 1811. The legatee did not attain 
twenty-one till several years afterwards, & she 
then married. In 1826, fourteen years after the 
death of testatrix, her exors. signed, & gave to 
the husband of the legatee a memorandum in the 
following words : “We separately & jointly 
acknowledge to owe to G. II. the sum of £150, 
being a legacy left to his wife by the late S. 0., & 
£50 interest thereon *’ : — Held : under the circum- 
stances of the case, this memorandum amoimted 
to an admission of assets by both the exors. — 
Holland v, Clark (1843), 2 Y. & C. Ch. Cas. 319 ; 
7 Jur. 213 ; 63 E. B. 140. 

7319. & promise to pay interest.] — D aws 

V, Pritchard, No. 7425, post. 

7320. & regular payments of interest.] — 

(1) In Jan. 1863, P., the exor., wrote to the tenant 
for life under a will as follows ; “In answer to your 
letter in reference to the trust moneys in which 
you have a life interest & the family of the late P. 
the ultimate benefit, I beg to say that the money 
is placed out on different mtge. securities witn 
moneys of my own, realising as much interest as 
possible. Had it not been for your sake the 
money should have been placed in the Govt, 
stocks years ago.” From 1854 down to the time 
of his death in 1874 P. regularly paid to the tenant 
for life £28 a year by equal quarterly payments 
of £7 each. In the year 1868 P. passed his 
residuary account, showing no assets : — Held : 
the letter of Jan. 1863, & the quarterly payments 
regularly made by P. both before & after writing 
that letter, were, tmder the circumstances, such 
an admission of assets as to make his estate 
personally liable. 

(2) There is therefore an admission quite suffi- 
cient to bind deft, unless it can be explained away 
in some way or other. It might be explained by 
showing that a mistake had been made or that 
there were no assets (North, J.). — Payne v. 
Tanner (1886), 55 L. J. Ch. 011 ; 55 L. T. 258 ; 
34 W. R. 714. 

See, also. Sub-sect, 1, C., post. 

7321. Credit given In books of account — Of 
amounts to which legatees entitled.] — (1) Testator 
directed that certain legacies should remain at 
interest in his business. His exor., who was his 
brother & partner, credited in his books the 
legatees, who were the exor.’s sons & had access 
to his books, with the amounts of the legacies, & 
with interest upon them, but in a deed between 
the parties the accoimts were recited to be un- 
settled. He returned to the Stamp Office the 
estimated value of testator’s estate at an amount 
more than sufficient for payment of the legacies, & 
paid duty upon them & upon a residue beyond : — 
Held : in the circumstances of the case, those acts 
did not amount to a conclusive admission of assets. 

(2) Onb of the legatees had on his marriage 
assimed a part of his legacy to the trustees of his 
settlement, covenanting to pay the amount by 
instalments. It appeared, on the evidence, that 
the marriage was contracted &> the settlement 
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made on the faith of representations by the exor. 
that the legacy was substantial safe & would 
be paid, though at a future time : — Held : the 
estate of the exor. thereby became indebted for 
the whole amotmt. — Hutton v. Rossiter (1865), 

7 De G. M. & 0. 9 ; 3 Eq. Rep. 589 ; 24 L. J. Ch. 
100 ; 25 L. T. O. S. 61 ; 3 W. R. 387 ; 44 E. R. 4, 
L. JJ. 

Annotationa : — As to (1) Apld. Morowood v. Currey (1870)> 

28 W. H. 213. Reid. Cadbury v. Smith (1869), L. II. 9 

Eq. 37 ; Payne v. Tanner (1*186), 55 L. J. Ch. 611. 

7322. .] — By articles of partnership, 

dated Jan. 1, 1839, it was provided that the capital 
of the partners should not be withdrawn until the 
expiration of seven years from the date of the 
articles, & in case of the death of one of the partners 
within the term, that a valuation of his share should 
be made, & the surviving partners should pay to 
his representatives the amount of such valuation 
within three years from the expiration of the 
term, & in the meantime give security for the same 
by a mtge. of a competent part of the partnership 
property. It was further provided that it should 
not be lawful for the representatives to commence 
any action for recovering payment of the share 
until the end of three years after the expiration of 
the term of ten years, nor to claim any participa- 
tion. in the protlte made after the day up to which 
the valuation was made, the expressed intention 
being that the represen^tives of the partner so 
dying should take five per cent, on the value of 
the share in lieu of profits. It was provided, 
however, that nothing should prejudice the right 
of the representatives, within the term of seven 
years, to take any proceedings in order to obtain 
a fair valuation, or to obtain & enforce the mtge. 
security. In Apr. 1844, one of the partners died, 
having by will devised his real &> personal estate, 
nearly all of which was assets of the partnership, 
to three trustees & exoi’S., defts. A., B. & C., two 
of whom, A. & B., were his copartners, upon trust 
to raise the sum of £12,000, & invest the same in 
Govt, or i-eal security, or in some railway co., & 
apply the proceeds towards the maintenance & 
education of pltf., his then infant daughter, & 
accumulate the surplus at compound interest, & 
upon his daughter attaining twenty-one, to pay 
the same to her separate use, & to stand possessed 
of the capital, in trust to pay her the proceeds 
during her life to her sole & separate use. On 
Dec. 31, 1844, a valuation was made, by which 
testator’s share was ascertained to be £20,000 & 
upwards. After more than ten years had expired 
from the date of the articles, in June, 1853, certain 
hereditaments, consisting of freeholds, leaseholds 
& machinery, being part of the partnership assets, 
were, in alleged consideration of £12,000 conveyed 
by deft. B. to defts. A. & C. by way of mtge., 
subject to a proviso for redemption. Pltf. came 
of age in 1867, Sn in 1858 defts. A. & B. rendered 
to her an account of the trust-funds, in which they 
debited her with various items of expenditure for 
maintenance & education, with five per cent, 
interest thereon, Sn credited herewith the sum of 
£12,000 & interest at five per cent., with yearly 
TOsts up to May 6, 1853, & thenceforth with 
interest at four per cent, with yearly rests. Pltf. 


prayed for an inquiry & an account of the profits 
made in the partnen^ip business on £12,000 from 
testator’s death, & for payment of what should 
be found duo to her, alleging that the mtge. was 
an improper security : — Held : ( 1 ) pltf. waB 

entitled to an account of the legacy of £12,000 with 
interest at 5 per cent, from one year after testator’s 
death up to Jan. 1, 1849, with compound interest 
on the surplus, after allowing for sums expended 
for her maintenance & education ; (2) she was 
entitled to an account of the profits made by the 
partners from Jan. 1, 1849, on the balance found 
due for principal at that date, with interest at 
5 per cent. & annual rests, with a decree for pay- 
ment of what should be so found due ; (3) the 
entry of the sum of £12,000 in the account fur- 
nished by defts. must be taken as conclusive 
against them that they had such a sum in their 
hands. — Townend v. Townend (1859), 1 Giff. 
201 ; 33 L. T. O. S. 143 ; 5 Jur. N. S. 506 ; 7 
W. R. 529 ; 65 E. R. 885. 

Annotations: — As to (1) Reid. Vrse v. Foster (1872), 8 Ch. 

App. 315, n. OenerallVt Mentd. Rt Chennell, Jones v. 

Chennell (1878), 8 Ch. D. 492. 

7323. How far conclusive — In favour of 

estate debtor.] — (1) Payment by a debtor, for the 
express puj^ose of discharging his debt to an 
estote, to his own agent, who happens to be, but 
not to the debtor’s knowledge, one of the exors. 
of the estate, is not sufficient to discharge the 
debtor. 

(2) Although a residuary account signed by an 
exor. is 'primd facie evidence of receipt of the 
moneys credited in the account, it is evidence 
which is open to explanation, & the acknow- 
ledgment is not conclusive against him in favour 
of a. debtor to the estate. — Mit.ler v. Douglas 
(1886), 56 L. J. Ch. 91 ; 55 L. T. .583 ; 35 W. R. 
122 . 

B. By Pleading or Judgment. 

See Part VII., Sect. 2, sub-sect. 8, D., &; compare 
No. 7405, post. 

C. Conduct. 

[a) Payment of Legacies and Interest on Legacies. 

7324. Payment of legacy.] — Freeman v. Fatr- 
LIE, No. 7308, ante. 

7325. Part payment on account.] — Part 

payment of a legacy on account is not an admission 
of assets to pay in full. — S mith v. Stothard 
( 1837), 1 Jur. 540. 

7326. Whether conclusive.] — Ripping- 

ton V. Spiers, No. 7353, post. 

7327. .] — (1) The mere payment of a 

legacy by an exor. of a will is not conclusive as an 
admission of assets. 

(2) It is contended that by paying some of the 
legacies in full, the exors. ad^tted assets for pay- 
ment of all the legacies, & are personally liable to 
pay the unpaid legacies in full. The mere pay- 
ment of a legacy is not conclusive as an admission 
of assets. In the present case when the payments 


PART VI. SECT. 7, SUB-SECT. 1.— 
C. (a). 

7826 i. Payment of lemcy — Whether 
conciwaiue.]— The principle that the 
payment of one legacy is an admission 
of assets for every other legacy is not 
a hard & fast rule, & in determining 


the liability of exors. in this respect the 
ct. will examine the facte of each case. 
— ^Marsdkist V. Stein (1906), 6 S. R. 
N. S. W. 368.— AUS, 

7826 ii. .) — ^Payment of a 

legacy in full is a facie admission 
of aMsets to pay ml the legacies in full, 


because, if the assets are not suflSoient 
for this purpose, all the legacies must 
abate in proportion ; but it is open to 
explanation. When an exor. pays 
some legacies, &: makes provision for 
the others, he has not oondusively 
admitted assets. — (Iolbman v. White- 
HEAD (1852), 3 Gr. 227.— CAN. 
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Sect, 7. — On (tdmisaion of assets: Svb-sect. 1, C. 
(g), (6), (c) id).] 

were made the exors. had reason to believe & did 
believe that there were ample assets, & in my judg- 
ment there is not here any admission (Warring- 
ton, J.), — Be Schneider, Kirby v. Schneider 
(1906), 22 T. L. B. 223. 


7328. 


Admitted in answer in creditor’s 


suit.] — (1) The admission of an exor. by his answer, 
in a creditor’s suit, that he had paid certain 
legacies bequeathed by testator, is not an admission 
of assets entitling pltf. to a decree against the 
exor. for payment of his debt without taking the 
account, when the bill does not specifically charge 
deft, with having made himself personally liable, 
but prays that an account may be taken, & the 
estate administered in a due course of administra- 
tion. 

(2) Qu, : whether such admission of the payment ^ 
of legacies by the exor. is a conclusive admission 
of assets in any case. 

(3) In both those cases, Woodgate v. Fields 
Rogers v. Soutten^ Nos. 7389, 7429, post, the exor. 
admitted assets, which is equivalent to saying 
“ Do not go to the expense of an account, for I 
admit that which it is the object of the account to 
establish ” (Wigram, V.-C.). 

(4) Admitting for the purposes of the argument, 
but not further, that payment of a legacy of £5, 
whilst debts remain unpaid, may be an admission 
of assets to pay all testator’s debts, it is obvious 
that the circumstances under which such payment 
was made, may be material (Wigram, V.-O.). — 
Savage v. Lane (1847), 6 Hare, 32 ; 17 L. J. Ch, 
89 ; 11 Jur, 1053 ; 67 B. R. 1069. 

Annotation : — As to (1), (2) & (4) Befd. Re Schneider. 

Kirby v. Schneider (1906), 22 T. L. K. 223. 


There was evidence that he had paid interest upon 
a legacy of testator’s : — Held : payment was 
primd facie evidence, & repeated payment, with 
length of time, very strong presumption, but 
though it impost on the exor. the onus probandi 
to the contrary, yet it could not in any case be 
taken conclusively against all evidence possible 
to be given. 

(2) Where there is a bond-debt unknown to the 
exor., & there has been a payment of interest on 
a simple-contract debt, before the bond-debt 
comes out (in which case, it would be maid fide to 

C the principal on the simple-contract, unless the 
d-debt comd be satisfied first) should the pay- 
ment of interest on the simple-contract, under 
such circumstances, be conclusive against the 
exor. ? Certainly not (Lord Mansfield, C.J.). — 
Campbell’s Case (1772), Lofft, 68 ; 98 E. R. 636. 


7336. .] — Payment of interest by an 

exor., commencing six years after testator’s death, 
& continuing seven years : — Held : to be such an 
admission of assets as to make the exor. personally 
liable. — ^A.-Q. v. Chapman (1840), 3 Beav. 255 ; 
10 L. J. Ch. 90 ; 49 E. R. 99. 

-•] — (1) Payment by the exor. 


7337. 


7329. 


Under erroneous construction of will.] 


— (1) Payment of a legacy on an erroneous con- 
struction of the will, not maid fide, is not an 
admission of assets on the true construction. 

(2) Acting on an erroneous view of the effect of 
the will, the exors. handed over the balance, after 
reserving sufficient for payment of pitf.’s legacy, 
according to their construction, to the son men- 
tioned in the will. That circumstance ought not 
to bind the exors. as an admission of assets on the 
true construction of the will (Knight Bruce, 
V.-C.). — Clark v. Bates (1848), 2 De G. & Sm. 
203 ; 11 L. T. O. S. 123 ; 12 Jur. 597 ; 64 E. R. 90 

• 

7330. Out of own moneys.] — Cadbury v. 

Smith, No. 7304, post. 

7331. Isolated payments of Interest — How far 
effective In evidenced — Corpn. op Clergymens 
Sons v. Swainson, No. 7334, post. 

7332. 

post. 

7383. 


of the interest of a legacy to the tenant for life 
under the will is not conclusive as an admission 
of assets by the exor. But such payment may be 
explained as having been made by mistake, or 
for other reasons or causes, in that case the 
usual account of assets may be directed at the suit 
of parties interested in the estate. 

(2) It would be difficult to hold that the pay- 
ment of one legacy would, of itself, bind the exor. 
to pay all the legacies given by the will. Suppose 
a case in which small legacies were given to ser- 
vants, & the exor. chose on his own responsibility 
to pay those legacies at once, without reference 
to the state of the assets it would be hard to say 
that he had thereby conclusively bound himself 
to pay all the legacies given by the will (Wigram, 
V.-C.). — Postlethwaitb v. Mounsby (1842), 6 
Hare, 33, n. ; 67 E. R. 1070. 

Annotations: — As to (1) Oonid. Cadbury v. Smith (1869), 
L. R. 9 Eq. 37. Befd. Payue v. Tanner7l886), 5:* L. J. C%. 
611. As to (2) Befd. Re Schneider, Kirby v. Sohnelder 
(1906), 22 T. L. R. 223. 


7338. 


-.] — (1) Testator bequeathed 


.] — Campbell’s Case, No. 7335, 
Barnard v. Pumfrett, No. 


-.1 


7317, ante, 

7334. Regular payments — Over long period o 
time.] — Payment of interest for a legacy by an 
exor. from time to time shall be evidence of assets, 
not so of a single instance of payment of interest. — 
Corpn. of Clergymens Sons v, Swainson (1748) 
1 Ves. Sen. 75 ; 27 B. R. 901, L. C. 

Annotations Barnard v. Pumfrett (1841), 6 My. & 

Cr. 63. Mentd. Holland v, Clark (1842), 1 Y. & C.^Ch. 
Cas. 151. 

7335. .] — (1) On an action brought 

, , . adminiMravU. 


£500 to his exors., upon trust that they should 
lay out & invest the same in the public funds, or 
in such other security, or in such other manner as 
to them should seem expedient, at interest, & nay 
& apply the produce to a charitable purpose. One 
of tne exors., who took the entire management of 
the estate, paid the debts & most of the legacies 
of testator, but neither speciftcall^ appropriated 
nor invested £500 for the charity. He paid 
interest, however, on £600 to the chmity, at the 
same time receiving interest on the promissory 
note of a debtor to the estate who was in good 
credit, but whose debt was the only fund avaimble 
for payment of the legacy. The exor. afterwards 
died. On the admisnon, by his representatives, 
that he had in his lifetime assented to the payment 
of the legacy to himself, as trustee : — Held : his 
estate was severally answerable as for a breach 
of trust. 

(2) When I consider that T. H. lived Sc acted 
as exor. of his testator more than four years after 
that testator’s death, receiving all that time 
interest from his debtor Sc paying interest on the 
legacy, I am bound to come to the concliudon that 
he committed a breach of trust Sc that his estate 
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was to that extent indebted at the time of his 
death (KNiaHT-BRUCB, V.-O.). — v. Higham 
(1843), 2 Y. & 0. Oh. Cas. 634 ; 63 E. B. 284. 

7389, .] — Parry v, Huddleton 

(1864), 18 Jut. 992. 

Compare Nos. 7346, 7366, poet, 

7340. Allowing legatees to retain interest — Out 
of rent payable to representative.] — Severs v. 
Severs, No. 7368, post, 

{h) Si^mieeion to Arbitration, 

See Arbitration, Vol. II., pp. 349, 360, Nos. 
266-261. 

(c) Paymerd of Death Dyiiea. 

7341. Amount of duty paid — How far conclusive 
— As to amount of assets received.] — Stearn v. 
Mills, No. 7313, ante. 

7342. .] — (1) Upon issue joined 

on a plea by an exor. of plene administravUf the 
amount of the stamp upon the probate is admis- 
sible in evidence. (2) It docs not, of itself, 
furnish primd facie evidence of the amount of 
effects wliich have come to the exor.’s hands. 
(3) If there be evidence of a long acquiescence by 
the exor., without re-demanding any of the duty, 
it is primd facie evidence of such amount, but it 
is not of itself evidence of such amount. — Mann v. 
Lang (1835), 3 Ad. & El. 699 ; 1 Har. & W. 441 ; 
6 Nev. & M. K. B. 202 ; 4 L. J. K. B. 210 ; 111 
E. R. 679. 


him for a reasonable time he would pay him : — 
Held : the administrator’s promise was a sufficient 
acknowledgment of the debt, & also implied that 
he had assets. The ct. would decide wnat was a 
reasonable time. — ^Linghill v. Broughton (1617), 
Moore, K. B. 853 ; 72 E. B. 960. 

7346. Payment of Interest on bond.] — Cleverly 
V. Brett (1772), 5 Term Bep. 8, n. ; 101 E. B. 5. 

AnnataHon : — Conid. Pearson v. Henry (1792), 6 Term 

Rep. 6. 

Compare Nos. 7334-7338, ante, 

7347. Affirmation Of testator’s bequest — In repre- 
sentative’s will.] — A. H. by will, gave money upon 
mtge. to a charity in Ireland. The wife, by her 
will, affirming that bequest : — Held : an admission 
of assets of testator, & therefore good, though out 
of land. — Campbell v. Radnor (Earl) (1783), 1 
Bro. C. C. 271 ; 28 E. B. 1123. 

Annatationa : — ReM. Bsu*nard v. Pumfrett (1841), 5 My. Sc 

Or. 63. Mentd. Thome v. Rooke (1841), 2 Cart. 799 ; 

Walsh V. Gladstone (1843), 1 Ph. 294 ; Lee v. Pain (1844), 

4 Haro, 201 ; Wilson v. O'Leary (1871), L. R. 12 Bq. 525. 

7348. Distribution of residue — ^How far con- 
clusive — In favour of creditor.] — Beynon v, 
Gollins (1783), Bom. 132, L. C. ; subseqiient pro- 
ceedings, sub nom. Ben yon v. Gollings (1788), 
cited in 4 Yes. at p. 134, L. C. 

Annotation : — Oontd. Soady v. TombuU (1866), 1 Ch. App. 

494. 

Compare No. 7323, ante, 

7349. Admission of indebtedness to testator — 
At date of decease.] — (1) An exor. admitting him- 
self to be a debtor to testator at his death will be 


7343. .] — Testator gave his lease- 

hold estate, held for lives, to his son & his heirs, 
subject to an annuity of £100 for his daughter for 
life, & charged with the payment after her death 
of £2,000 to her children, & appointed his son exor. 
Testator died in 1807, & his son proved his wUl, & 
his personal estate, exclusive of the leaseholds, 
was sworn under £2,000. In 1821 the son signed 
a document from the legacy duty office, professing 
to have retained the sum of £2,000, in respect of 
the legacy charged on the leaseholds, & on that 
document there was a formal receipt by the proper 
officer “ for £20 for duty on account of the personal 
estate within mentioned.” The lives in the lease 
having expired, & the lessors having declined to 
renew, on a bill filed by a child of testator’s 
daughter, against the representatives of the son 
to have the £2,000 secured ; — Held : (1) the entire 
leasehold interest was chargeable with its pay- 
ment at the testator’s death ; (2) the conduct of 
the eon with respect to the payment of the legacy 
duty, fourteen years after the death of testator, 
amounted to a sufficient admission of assets to 
answer the legacy of £2,000. 


ordered to pay the debt into ct. 

(2) Where an exor. admits himself to have been 
a debtor to testator at the time of his death, this 
has always been held a clear admission of assets 
in his hands to the amount of the debt (Leach, 
V.-O.). — Rothwell V. Rothwell (1825), 2 Sim. 
& St. 217 ; 67 E. B. 328. 

Annotations : — As to (1) Expld. Lodwlck v. Day (1844). 3 

L. T. O. S. 4. Be!d. Rioheordson v. Bank of Engrland 

(1838), 4 My. & Cr. 165 ; Be Wright, Klrke v. North 

0895), 13 R. 849. 

7350. .] — Richardson v. Bank of Eng- 

land, No. 74()3, post. 

7351. Payment into bank — ^To credit of executor- 
ship account.] — The circumstance that moneys 
were paid in by an exor. to his bankers, & placed 
to the exorship. account, is primd falsie evidence 
that those moneys were in the exor.’s own hands 
as assets of the estate. — Crossdail v. Phillips 
(1826), 6 L. J. O. S. Ch. 52. 

7352. Compromise of action.] — A party being 
entitled to residuary estate under his Other’s will, 
died a bill for an account against his mother, who 


(3) Payment of probate duty is presumptive 
evidence of an admission, but not an absolute 
admission of assets to the extent covered by the 
amount of duty paid. — Lazonby v. Bawson 
(1854), 4 De G. M. & G. 656 ; 3 Eq. Rep. 89 : 24 
L. J. Oh. 482 ; 24 L. T. O. S. 175 ; 1 Jur. N. S. 
289 ; 3 W. B. 84 ; 43 E. B. 624, L. 0. 

7344. .] — Hutton v, Bossiteb, 

No. 7321, ante. ^ 


was extrix. The suit was compromised, the extrix. 
covenanting to pay £800 to trustees, for the benefit 
of the son ds his family, &; to apply £400 in payment 
of some of his debts in full, & to pay the remainder 
among such of his creditors as would accept a 
composition. None of the creditors acceded to 
the arrangement, & £170 remained in the extrix.’s 
hands. The son then became insolvent : — Held : 
his assignees were not entitled to claim the £170 
from the extrix. 


(d) Other Cases, 

7845. Arrangement with creditors — Forbearance 
to sue — In consideration of future payment.] — 

An ^ministrator agreed with a creditor of the 
intestate that if the creditor would forbear suing 


It is said that this sum was in fact the money 
of fthe son], A; was a debt due to him, & that the 
ckssignees have therefore a right to maintain an 
action for it. That depends upon the circum- 
stances of the transaction. A suit had been in- 
stituted against the mother by an imprudent & 

K 2 
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Sect. 7. — On admission of assets: Sub-sect. 1, C. 
{d) ; sub-sects. 2 & 3.] 

improvident son. It is quite obvious that this 
was an arrangement between them to put an end 
to that suit ; & the question is whether the extent 
of her liability was determined by her covenant. 
There is no reason for assuming that the arrange- 
ment was founded on her liability (Lord Lynd- 
HURST, 0.). — Sherwood v. Walker (1844), 13 
L. J. Ch. 258 ; 2 L. T. O. S. 453 ; 8 Jur. 229, L. C. 


admission to aU. Where general relief is prayed 
in one part, & particular in another, the bill must 
stand over to be amended. — Cook v. Martyn 
(1737), 2 Atk. 2 ; 26 B. R, 399, L. C. 

Annotation : — ^Mentd. Palk v. Clinton (1800), 12 Ves. 48. 

7361. .] — Barnard v. Pumfrett, No. 

7317, ante. 

7362. Materiality of circumstances 

under which made.] — Postlethwaite v. Mounsey, 
No. 7337, ante. 


7353. Delivery of household effects — To legatees.] 

— An exor., who does not admit assets will be held 
to have done so by delivering up household goods 
to legatees, paying legacies, consenting to a transfer 
of a mtge., etc. — R ippington v. Spiers (1844), 3 
L. T. O. S. 240. 

7354. Consenting to transfer of mortgage.] — 

Rippington v. Spiers, No. 7353, ante. 


7355. Regular payment of annuities — Over long 
period.] — (1) Annuities given by a will were 
regularly paid by the exors. for six years, & 
irregular payments, on account, were made by 
them for the next four years. Semble : this of 
itself would be an admission of assets. 

(2) This ct. docs not bind exors. by an admission 
of assets, if new claims on the estate afterwards 
arise. — Payne v. Little (1850), 22 Beav. 69 ; 52 
E. R. 1033 ; subsequent proceedings (1858), 20 
Beav. 1 ; (1859), 27 Beav. 83. 

Compare Nos. 7331-7338, ante. 

7356. Renewal of promissory note — Of amount 
due to testator.] — (1) An exor. had imj)roperly in- 
vested money of his testator on a promissory note. 
On the exor.’s death, his extrix. renewed the note 
to herself. She was ordered, upon motion, to pay 
the sum into ct. as money received by her, & lent 
out again. 

(2) If the extrix. chooses to renew a promissory 
note instead of calling in the money, she must be 
taken to have received it A; lent it out again 
(Alderson, B.). — Boulter v. Broderip (1841), 
10 L. J. Ex. Eq. 93. 

7357. .] — Testator died in 1829. Part 

of his assets consisted of a promissory note for 
£100 of five persons. AJl interest on it was paid 
down to 1837, but by whom did not appear. In 
1837 the exor. took the note of one of the five for 
the £100, & interest was paid until 1842. Subse- 
quently nothing was done, A the debt became 
barred by the statute : — Held : the taking the 
second note was equivalent to payment of the 
first, A the exor. was charged with the £100. — 
Sparkes V. Restai. (1856), 22 Beav. 587 ; 52 
E. R. 1234. 


7358. Non-appearance on motion — After service 
of notice.] — Freeman v. Cox, No. 7405, post. 

7359. Failure to answer affidavit — In which 
assets alleged.] — Re Beeny, Pprench v. Sproston, 
[1894] 1 Ch. 499 ; 03 L. J. Ch. 312 ; 70 L. T. 100 ; 
42 W. R. 377 ; 38 Sol. Jo. 235. 

uinnotolion .'—Ref d. Ellis v. Allen, 11914] 1 Ch. 904. 

Judment In default of appearance or pleadings.] 

— Se^Vart VII., Sect. 2, sub-sect. 8, D., post. 


Sub-sect. 2. — Extent op Admission. 

7360. Admission to one person entitled — ^How far 
available to others.] — ^Admission of assets to one is 


7363. .] — Savage v. Lane, No. 

7328, ante. 

7364. .] — (1) The payment of one 

legacy under a ‘will by exors., not as such but out 
of their own moneys, is not an admission of assets 
for the payment of others. Where one of two 
exors. who were also residuary legacies, had died, 
a payment by his representatives to the survivor 
out of the deceased exor.’s estate, in satisfaction 
of the surviving exor.’s claim as such residuary 
legatee : — Held : not to be an admission of assets 
for the payment of the other legacies under the 
will. 

(2) J. W., by his will, gave his real A personal 
es^te to trustees upon trust to convert the same 
A pay the income to F. W. for her life, A after her 
decease to pay the capital as she should appoint. 
P. W., by her w'ill, in exercise of her power, 
appointed the property to her exors., who were 
also the trustees of the will of J. W. A her own 
residuary legatees, upon trust to pay certain 
charitable legacies, including £1,000 to the hospital 
at B. This legacy was not paid, A thirty years 
after the decease of F. W. a bill W'as filed against 
the surviving exor. A the representatives of one 
who had died, for its payment : — Held : as in the 
judgment of the ct. there had been no admission 
of assets for the payment of the legacy, A no trust 
had been created, A no sum set apart for the pay- 
ment of the legacy, the claim was barred by Stat. 
Limitations. — CADmrRY v. Smith (1809), L, R, 
9 Eq. 37 ; 24 L. T. 52 ; 18 W. R. 105. 

Annotations : — As to (1) Diftd. Payne r. Tanner (1886), 55 

L. J. Ch. 611. As to (2) Reid. Jte Stephons, Warburton 

r. Stephens (1889), 43 Ch. D. 39. 

7365. .] — (1) Testator gave pe- 

cuniary legacies to liis widow A other persons, A 
to his younger children as they came of age or 
married, A gave A de\ised to his eldest son certain 
real estates, purporting to include in such gift A 
devise a colliery which was, in fact, in settlement, 
A the plant of the colliery, A charging them with 
a sum of £50,000 to form part of his personal 
estate. Under the settlement the colliery with 
other real estates was subject to a charge of 
£20,000 for portions for the younger children. 
The personal estate of testator being insufficient 
to meet his liabilities A the legacies, an arrange- 
ment was made between the eldest son, the exors. 
A such of the parties interested as were then 
entitled to their legacies, whereby it was agreed 
that the eldest son, electing to take under the will, 
should take possession of the colliery A plant, A 
should provide the balance of the money necessary 
to pay off the legacies then payable, as well as 
those which should from time to time become duo. 
Upon this basis certain of the legacies were paid 
in full, A the exors., having paid full duty upon 
all the legacies passed their residuary account 
showing all the legacies as paid in full. The eldest 
son Bubscquentlv failed to provide sufficient funds 
to meet aU the legacies, A there were, in fact, in- 
sufficient assets to meet the whole of testator’s 
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liabilities. One of the younger children, when he 
became entitled claimed payment in full of his 
legacy from the exors., upon the ground of their 
having admitted a sufficiency of assets : — Held : 
the ezors. could not be held bound by the admission 
of assets in their account & the legatee could not 
establish a personal claim against them. 

(2) The ct. will not view the principle of pay- 
ment of one legacy being an admission of assets 
for every other legatee as a hard & fast rule, but 
will, according to the tendency of modem decisions, 
examine the facts of the case fairly & justly, so 
as not to subject exors. to liabilities which they 
have never contemplated. — Morbwood v. Currby 
(1879), 28 W. II. 213. 

7366. .] — Re Schneider, Kirby 

V, Schneider, No. 7327, ante. 


his admission failed (Strange, M.K.). — ^Horsley 
V. C3HAIX5NEB (1760), 2 Ves. Sen. 83 ; 28 E. R. 66» 


Annotationa : — Refd. Barnard v. Pnnifrett (1841). 6 My. Sc 
Cr. 63 : Payne v. Little (1866), 22 Beav. 69. 


7870. Losses subsequent to admission.]— 

Roberts v, Roberts (1780), 2 Dick. 673 ; 21 


E. R. 393, L. C. 


7371, Mistaken admission.] — Notwith- 

standing an admission of assets by mistake the 
ct. will upon a strong & clear case permit^ 
account.—^ouNO v. Walter (1804), 9 Ves. 364 ; 


32 E. R. 642, L. C. 

Annotations : — Mentd. Sharman v. BeU ^1816), 

504 ; Stefl v. Andrews ( 1816 ), 2 MaM. 6 

Hailing (1840), 8 Dowl. 879 ; Kirk & P^dall v. East A 

West India Dock Co. (1886), 55 L. T. 246. 


7872. .] — Drewry v. Thacker (1819), 

3 Swan. 629 ; 30 E. R. 963. 


7867. Purposes for which available — Costs of 
suit.] — An admission of assets for the payment of 
a legacy is an admission of assets for the purposes 
of the suit, &> extends to costs, if the ct. thinks 
lit to give them. — Philanthropic Society v, 
Hobson (1833), 2 My. & K. 357 ; 3 L. J. Ch. 97 ; 
39 E. R. 980. 


Annotationa : — Hentd. Leo v. Park (1836), 1 Keen, 714, 
(^rand Junction Canal Co. v. Dimes (1850), 2 & 

92 ; Russell v. East Anglian Ry. (1850), 3 Mac. & G. 104; 
Vincent V. Godson (1850), 3 De Q. & Sm. 717. 

7373. Retraction within reasonable 

time.] — Barnard v. Pxjmfrett, No. 7317, ante. 


7368. Admission confined to specified property — 
For payment of legacy — General assets not affected.] 

— Leasehold property was charged with two 
demonstrative legacies, being a fixed sum, to the 
extrix., & another fixed sum, the estimated 
remainder of its value, to a legatee, who had also 
the option of purchasing at the estimated value. 
The property was held of an ecclesiastical corpn. 
for forty years, renewable every fourteenth year, 
& the extrix. twice renewed the term out of her 
own money, but, at the end of thirty years, she 
declined to renew a third time. The extrix., on 
passing the i*esiduary account, had valued the 
leasehold property at the price fixed by her 
testatrix. Upon this statement a very small 
general residue appeared. The legatee, who was 
also tenant of the property, did not exeieise the 
option of purchasing, but lie retained the interest 
on his legacy, A paid the balance of rent, wliich 
did not keep down the interest on her legacy to 
the extrix. On a suit by the legatee : — Held : 
there was an admission tliat the particular pro- 
perty, not the general assets, was sufficient for 
payment of the legacy, & the extrix. was not 
personally liable, but by the course of her conduct | 
for thirty years, she had lost her priority. — 
Severs v. Severs (1853), 1 Sm. A tf. 400 ; 21 
L. T. O. S. 85 ; 17 Jur. 700 ; 1 W. H. 320 ; 65 
R. 175. 


Sub-sect. 3. — Withdrawal and Waiver. 

7360. When representative relieved — ^Discretion 
of court.] — Though the ct. is not strict in holding 
exors., who have acted fairly, to an admission of 
assets, yet in this cose, circumstances tending to 
show that deft, had admitted assets several years 
before, &, he having obtained a release which the 
ct. held to be fraudulent. A personal decree was 
made against him for the legacy & interest, with 
costs. 

It is true on circumstances the et. will not pin 
down an exor. to an admission of assets. But 
he must make a case for it ; he must prove that 
mistake, that the circumstance on which he built 


ol will.] — Clark v. Bates, No. 7329, ante. 

7375. .]— Payne v. Tanner, No. 

7320, ante. 

7378 . .] — ( 1 ) Admission of assets is 

merely a question of evidence, & an exor. may 
bring evidence to show that his admission was the 
result of a mistake in the accoxmt. But where an 
exor. had passed his residuary accoimt, stating 
that a legacy was “ retained in trust ” out of the 
residue : — Held .* he was not entitled to show that 
he had since discovered that the account had pro- 
ceeded on a mistake, & there were not in fact 
assets for the legacy. — Brewster v. Prior (1886), 
55 L. T. 771 ; 35 W. R. 251 ; 3 T. L. R. 205. 

7377. Qualified admission — Explained by 

affidavit.] — Where an exor. admits that he h^ 
received a certain sum belonging to testator s 
estate, but adds that he has made payments, the 
amount of which he does not specify, the ct. will 
allow him to verify the amount of his payments 
by affidavit', & order bim on motion to pay the 
balance into ct. — Anon. (1831), 4 Sim. 359 ; 58 
E. R. 134. 

7378. Payments to persons entitled — 

Relief to that extent.] — An exor. charged with the 
receipt of rents stated, in the schedule to his 
examination, that ho had received, in respect of 
rents, after deductions to a certain amount for 
bills due from testator to the tenemts, so much. 
The master charged the exor. with the^ whole 
amount, including the alleged deductions : — 
Held : although the exor. him, by this form of 
admission, charged himself with the aggregate 
sum, yet, as the whole statement must be read, 
he had ^so discharged himself, primd facicy by 
the evidence which it contained of the repayment 
to the tenants, which repayment it was <men to 
the other parties to impeach. — Inge v. Kenny 
(1845), 4 Hare, 462; 14 L. J. Ch. 325; 9 Jur. 
344 ; 67 E. R. 725. 

Admission not extending to all claimants.] 

— See Sub-sect. 2, ante. 

7379. New claims subsequently arising.]— 

Payne v. Little, No. 7355, aide. 

7380. Conduct disentitling representative — 
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Executors and Administrators. 


Seel, 7. — On admi&sion of aeaete : Sub'secta. S (£; 4, 
A, <fe B.] 

Fraudulent release.] — Horsley v. Cualoneb, 
No. 7369, ante, 

7881. Adoption ol agent's default — Result- 

ing In loss of assets.] — An exor. & trustee, haying 
adopted a loss, which hajjpened through the failure 
of an agent, by suppressing the fact of his having 
allowed the agent to receive the money ; by 
declaring to his co-trustees the money to be in 
his own hands ; by taking securities & proving 
them on the agent’s estate ; by actually replacing 
the amount by an investment of his own money ; 
&> by charging himself, in an answer m Chancery, 
with the amount, as received by him, was not 
allowed, afterwards, to throw the loss on the trust 
estate, on the ground that the indemnity clause in 
the will would have saved him from liability : — 
Held : by his conduct, the sum lost was to be 
deemed not the money of the trust, but his own. — 
Abercrombie v, Gordon (1331), 1 L. J. Oh. 33. 

7382. Continued payment of interest.] — 

Brewster v. Prior, No. 7376, ante. 

See, also. Sub-sect. 1,0., ante. 

7383. Waiver of admission — By action for 
account — & appointment of receiver.] — An ad- 
mission of assets, by the exor.’s answer, is waived 
by pltfs. going on to an account of assets, & pro- 
curing a receiver to be appointed. — Wall v. 
Bushby (1785), 1 Bro. 0. 0. 484 ; 28 B. B. 1254, 
L. 0. 

Annotation : — ^lleatd. Moriaon v. Morlson (1838), 4 My. & 

Cr. 215. 


Sub-sect. 4. — Effect of Admission. 


150 ; Torre r. Browne (1855), 5 H. L. Cas. 565 ; Maokln- 
toah V. O. W. Ry. (1865), 4 Oill. 683 ; HUl v. South 
Staffordshire Ry. (1874), L. R. 18 Eq. 154. 

Compare Part VI., Sect. 6, sub-sect. 6, anie. 


7388. Representative becomes liable — ^For im- 
mediate payment ol claims — Admission during 
course of action.] — In an action against an adminis- 
trator, deft., after obtaining time to plead upon the 
usual terms, pleaded a judgment recovered since 
tiie commencement of the action, but did not aver 
that there were no assets idtra. The ct. gave leave 
to pltf. to sign judgment as for want of a plea, 
deft, having since the commencement of the 
action admitted by letter the possession of assets 
sufficient to cover the judgment, & also pltf.’s 
demand. — Roberts v. Wood (1835), 3 Dowl. 797. 

7889. If claim established.] — In a 

suit by a creditor on behalf of himself & ^ other 
creditors, if the debt of pltf. be admitted or proved, 
& the exor. or administrator admits assets, pltf. 
is entitled at the hearing to an immediate decree 
for payment, & not to a mere decree for an account. 
— WooDGATB V, Field (1842), 2 Hare, 211 ; 11 
L. J. Ch. 321 ; 6 Jur. 871 ; 67 B. R. 88. 

Annotationa : — Befd. Savage v. Lane (1847), 6 Ilare, 32; 

Field V. Titmuss (1851), 1 Sim. N. S. 218. 

7390. .] — Upon a constructive 

admission of assets : — Held : residuary legatees 
were entitled to immediate payment of their 
legacies, xmder circumstances, with interest 
beyond the time allowed by Stat. Limitations. — 
Dinsdale V. Duddinq (1842), 1 Y. & C. Ch. Cas. 
265 ; 62 E. R. 


7391. To personal decree.] — I have never 

doubted that a personal decree might be made 
against an exor. upon an admission of assets, 
guarding that decree, where necessary with proper 
reservations (Wigram, V.-C.). — Say v. Creed 
(1844), 3 Hare, 455 ; 8 Jur. 893 ; 67 E. R. 460. 


A. In General. 

Admission by suffering Judgment.] — See Part 
VII., Sect. 2, sub-sect. 8, D., post. 


7384. Representative becomes liable — As debtor 
in equity.] — A legacy due from an exor. who 
admits assets is in equity a debt due from such 
exor. — Jeffs v. Wood (1723), 2 P. Wms. 128 ; 
24 E. R. 668. 


Annotations : — Befd. Ranking v. Barnard (1820), 5 Modd. 
32 ; Gale v. Luttrell (1826), 1 Y. J. 180; Campl>ell v, 
Graham (1831), 1 Ruse. & M. 453 ; Ck>urtenay v. Williams 
(1844), 3 Hare, 539 ; Jones v. Mossop (1844), 3 Haro, 
668 : Freeman v. Lomas (1851), 9 Hare, 109 ; lie Briant, 
Ponitcr V. Shaokel (1888), 39 Ch. D. 471 ; Dingle v. 
Coppen, Cqppen v. Dingle, 11899] 1 Ch. 726. Mantd. 
Barker v. Braham (1773), 2 Wm. Bl. 869 ; GlngeU v. 
Purkins (1850), 4 Exch. 720. 


7385. Promise by testator — For payment by 

executor.] — Williamson v, Losh (1776), cited in 
7 Taunt, at p. 586 ; 129 E. R. 234 ; sub nom, 
Losh v. Williamson, 1 Moore, C. P. at p. 318. 

Annotations .’—OoJUd, Raim v. Hughes (1778), 7 Term Rep- 
350, n. ; Powell v. Graham (1817), 7 Taunt. 580. 


7386. — For interest — ^Executor of receiver.] — 

— Admission of assets to answer rents by the exor, 
of a receiver, makes him liable to interest, if 
made.— Foster v. Foster (1789), 2 Bro. C. C. 
616 ; 29 E. R. 340, L. C. 


7387. 


-.] — Tew V. WiNTBBTON (Lob 


(1792), cited 4 Ves. at p. 605 ; 31 E. R. 311, L. , 

AnjwbU^ .'—Befd. Hovey v. Blakoman (1799), 4 Ves. 5 
Maatd. Clarke v. deton (1801), 6 Ves. 411 ; R. v. Ma 
wari^ G815), 2 Price, 67 ; Booth v. Loycester (1838) 
My. & Ct, 459 ; Lainson v. Lalnson (1853), 22 L. T. O. 


7392. .] — Davys V. Pritchard, No. 

7425, post. 

7393. Effect on power of court — Order for pay- 
ment of income — Pendente ilte.] — An allowance of 
income pendente lUe, under 15 & 16 Viet., c. 86, 
s. 57, will only be made upon the admission by 
the exors. of assets. — Knight v, Knight (1852), 
16 Beav. 358 ; 51 E. R. 817. 

7394. Representative of executor — Extent of 
liability.] — By admitting assets, the exor. of an 
exor. renders himself liable to the same decree as 
the exor. himself, if living, would have been liable 
to in respect of the personal estate of the original 
testator. — Davenport v. Stafford (1852), 2 De 
G. M. & G. 901 ; 42 E. R. 1125, L. JJ. 

Annotation : — Mantd. lie Fryer’s Estate, Martlndal v. 

Picquut (1857), 26 L. J. Ch. 398. 

7395. Right to production of documents — How 
affected.] — If in an administration suit by a legatee, 
whose legacy is charged on real estate, the exors. 
admit assets, the legatee is not entitled to the 
production of documents relating to testator’s 
real estate. — Forbes v. Tanner (1803), 1 New 
Rep. 464 ; 9 Jur. N. S. 455 ; 11 W. R. 414. 

7396. Proceedings on administration summons — 
Not stayed.] — Re Bbynon, Beynon v. Bbynon, 
[1873] W. N. 186. 

Liability for payment into court.] — See Sub- 
sect. 4, post. 

Effect on liability to account.] — See Sub-sect. 4, 
post. 
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J9. Order for Paymerd into Court, 

7397 . Power of court to make order — ^Though no 
danger to fund — ^Nor mlsoonduot by representative.] 

— Stbangs] V. Harris (1791), 3 Bro. C. C. 365 ; 
29 E. B. 586. 

7398 . On motion Improperly framed — 

Necessity for consent.] — (1) Where a bill was filed 
against an exor. & univenbd devisee of the estate 
of a party, who, as trustee, had committed a 
breach of trust by selling out stock to which pltf. 
was entitled lor life, with remainder to his children, 
& the bill prayed an account of the real & 
personal assets of the party who had committed 
the breach of trust, the ct., on a motion for pay- 
ment of the balance of such real & personal estate, 
admitted by deft, to be in his hands, into ct., 
refused to make the order, the bill not being one 
framed as in a creditor’s suit, but, by consent made 
a special order. 

(2) The ct. never administered the real assets 
of a testator on behalf of any one creditor, & I 
cannot make the order according to the notice of 
motion ; but I will make this order, adult pltf. 
consenting, &i the others not opposing. Declare 
that the suit is to be taken as a suit on behalf of 
pltfs. & all other creditors of J., deceased, & let 
deft, bring into ct. the balance he admits to be in 
his hands (Knioht-Bbuce, V.-C.). — Reeve v. 
Goodwin (1846), 8 L. T. O. S. 251 ; 10 Jur. 1050. 

7399 . On admission in other proceedings.] — 

A suit was instituted to administer the estate of 
C., who had appointed his wife & H., a solr., his 
trustees & exors. H. renounced probate of the 
will, but he did not disclaim the trusts, & he was 
not made a party to the suit. In another suit 
relating to a partnership in which C. was interested 
H. made an atfidavit in which he admitted that 
he had received various sums, amounting to nearly 
£2,000, payable under the articles of partnership 
by L., C.’s partner, to the trustees of C.’s will, 
but he said that he had received those sums with 
the authority of testator’s widow, & that he had 
duly accounted for them to her. Upon motion in 
the administration suit, & in the matter of H., made 
by pltfs., the infant children of C., H. was ordered 
to pay into ct. such part of the £2,000 as appeared 
by a schedule to his aflidavit to have been received 
by him after the institution of the administration 
suit : — Held : there was jurisdiction to make the 
order. — Re Clerihew’s Estate, Clerihew v. 
Clerihew, Re Howard (1871), 24 L. T. 860 ; 19 
W. R. 939, L. JJ. 

Annotation .—Mentd. lie Carroll, Urloo v, Carroll, [1002] 

2 Ch. 175. 

7400. After execution Issued — ^Limlted to 

balance unrealised by execution.] — Where, in an 
action in Exchequer Div. to recover a sum of money 
admitted to have been received by deft, as trustee, 
& to which pltf. was entitled, pltf. had obtained 
final judgment & issued execution ; — Held : the 
ct. ha4 no jimisdiction to make an order directing 
deft, to pay in four days the balance of the amount 
of the judgment unrealised by the execution. — 
Drewbtt V. Edwards (1877), 37 L. T. 622 : 26 
W. R. 122, L. JJ. 

AniiMion:--lUBtd, lie Oddy, Major v. Harness, [1906] 

1 Cn. 03. 


7401. Where fund not under representative’s 

control— R. S. C., Ord. 55, r. 8 (d).]— Money ^ not 
be ordered to be paid into ct. by exors., adminis- 
trators, or trustees under the above Ord., unlew it 
is actually in their hands. It is not sufficient that 
it has been in their hands, & that they are 
responsible for it. — Nutter v, Holland, [1894] 
3 Ch. 408 ; 63 L. J. Ch. 932 ; 71 L. T. 508 ; 43 
W. R. 18 ; 38 Sol. Jo. 707 ; 7 R. 491, C. A. 

Annotations Oonid. Crompton & Evans* Union Bank u. 
Burton, [1895] 2 Ch. 711. E«U. PulUiwr v. Barnato, 
BaniatO'PulUnirer Pool (1896), 12 T. L. fl. 280. 


7402. On oral admission — R. S. C., Ord. 82, 

r. 6.] — The ct. has power to order money to be paid 
into ct. under the above Ord., upon an admission 
of a deft., even though made orally & not contained 
in any written document. — Re Bbeny, Ffrenct v. 
Sproston, [1894] 1 Ch. 499; 63 L. J. Ch. 312 ; 
70 L. T. 160 ; 42 W. R. 377 ; 38 Sol. Jo. 235. 

Annotation : — ^Mentd. EUls v. Allen, [1914] 1 CJh. 904. 


See, generally. Practice. 


7403. Order must be based on admission— 
Evidence not resorted to.] — There are cases in 
which the ct. ordered the payment of a debt 
upon motion, such as where an exor. admits him- 
self to owe a debt to the estate he represents ; in 
those cases, the person to pay & the person to 
receive being the same, the ct. assumes that what 
ought to have been done has been done, & orders 
the payment not as of a debt by a debtor, but as of 
moneys realised in the hands of the exor. If, 
however, the practice of the ct. authorised the 
ordering a deft, to pay money into ct., the facts 
to give authority for such an order must be found 
admitted in the answer. For the purpose of paying 
money into ct., evidence cannot be resorted to. 
The ground must bo found in deft.’s admission 
(Lord Cottenham, C.).— Richardson v. Bank op 
England (1838), as reported in 4 My. & Cr. 165 ; 
8 L. J. Ch. 1. 


Annotations: — ^Refd. Knight v. Raythorno (1840), 4 
360. Hentd. London Simdlcate v. Lood (1878), 8 Ch. D. 
84 ; Rodriguez v. Speyer, [1919] A. C. 59. 


7404. What is sufficient admission — Money 

invested abroad — On public securities.] — Freeman 
V. Fairlie, No. 7308, ante. 


7405. Whether failure to answer 

affidavit — In which assets alleged.] — In an adminis- 
tration action notice of a motion was served upon 
deft., an exor., for payment into ct. of money, 
part of testator’s estate, which it was shown by 
affidavit that he had received. Deft, did not 
appear on the motion : — Held : deft, not having 
disputed the affidavit, there was a sufficient 
admission that the money was in his hands, Sc 
he must be ordered to pay it into ct. 

The principle on which the ct. has ordered pay- 
ment of money into ct. has been that deft, must 
admit that the money is in his hands for the purpose 
of the application. The question is whether there 
is a sufficient admission on the part of deft. We 
have the affidavit of pltf. & the rervice of the 
notice of motion upon deft. This is a sufficient 
admission, the principle being to make deft, pay 
into ct. what he docs not dispute to be owing from 


PART VI. SECT. 7, SUB-SECT. 4.— B. 

ra* Power of court to vudee order — 
Irhen exercised — Delay in paying 
legMy .] — bill filed within a year of 
testator's death by an infant legate 
against the exor, for payment into 


ot. of a Ic^raoy bequeathed to him. 
payable three months after tostator*s 
death, was held to be premature. 
The exors., however, took no steps 
after a year from testator's death to 
seonre the legacy, but by tholr ansiver 
admitted assets: — Held: the legacy 


pith interest thereon must 
Qto ct. — Baylek V . Morlky 
V T. n. 33. — ^AUS. 


be paid 
(1878). 


Reference pending.] 

— Where an administrator by his 
accounts admitted in his h a n ds 
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Executors akd Auministbatobs. 


Sect. “J.—On admission of assets ; Sub-sect, 4, 


him (Jbssel, — Freeman v. Oox (1878), 8 

Ch. D. 148 ; 47 L. J. Oh. 660 ; 26 W. B. 689. 

Annotations :—Coiad, Hampden v. Wallis (1884), 27 Ch. D. 
251. FoUd. Porrottv. White (1885), 31 Ch. D.52. Gonsd. 
Hollis V. Burton, [1892] 3 Ch. 226 ; Neville v. Matthew* 
man, [1894] 3 Ch. 345. FoUd. He Beeny, Fireuoh v. 
Sproston, [1894] 1 Ch. 499. 


7406 . 


— The only case in 


equity where money is ordered into ct. is where 
deft, by his pleading, or by some affidavit, or by 
some admission made before action — ^that is, by 
letter written by himself — ^has admitted that a 
certain amount of money claimed — ^it may be the 
whole or less than the whole — ^is actually in his 
hands. Where there is an admission of that kind, 
then the ct. has for many years been in the habit 
of directing a deft, who has made such admission 
to pay that amount into ct. — ^not that it decides the 
case against him, but it orders him to pay that 
money (which he adnuts is in his hands, & which 
the admission shows is really money upon which 
pltf. has a claim) into ct. to abide the result of the 
action, & the ct. has never really gone further than 
that. It never has been the practice of the Ct. 
of Ch. up^ to this time that a pltf. making a claim 
of that kind, & not obtaining such an admission, 
can, by filing affidavits against deft., obtain pay- 
ment of the money into ct., unless deft, is foolish 
enough to answer such affidavit, & in the affidavit 
in answer makes an admission. It is possible that 
then you might get an order for payment of the 
money into ct. The case must be brought up at 
least to that. It must be not a mere contest upon 
affidavits as to whether the money is due or not, 
but thei*e must be an admission by the man against 
whom the order is made. Now, that that is the 
rule, & always has been the rule, cannot be shown 
more clearly than by the early part of the judgment 
in Freeman v. Cox^ No. 7405, ante. I am not for a 
moment meaning to say that the precedent which 
he made in the particular case before him may not 
have been perfectly right, but if it means that in 
every case where pltf. files an affidavit, there being 
no admission whatever by deft., & deft, declines 
to answer that affidavit, that is to be taken as an 
admission on which money may be paid into ct., 
all I can say is that I should not follow such a 
precedent. I do not believe there is any such 
practice, & I think a practice of that kind would bo 
a very dangerous one (Kay, L.J.). — Hollis v. 
Burton, fl892J 3 Ch. 226 ; 07 L, T. 146 ; 40 
W. B. 010 ; 36 Sol. Jo. 625, C. A. 

Annotations : — Befd. Be Boeny, Ffrench v. Sproston, [1894] 

1 Ch. 499 ; Nutter v. Holland (1894), 71 L. T. 508. 


— J — practice, as 

settled in Freeman v. Cox, No. 7405, ante, with 
reference to what constitutes an admission by a 
deft'., that he has money in his hands for which he 
is liable to account to pltf., on which he will be 
ordered on an interlocutory application to pav it 
into ct. win not be extended. 

Testator gave a sum of £1,000 in trust for his 
daughter her children & bequeathed the residue 
of his estate, which included a business, to his son 
the exor. & trustee. The daughter & her children 
brought an action against the exor. & trustee of 
the will on the ground that he had committed a 
breach of trust by not properly investing the 


£1,000, & an interlocutory application was made 
for an order that the trustee would pay the £1,000 
into ct., on the ground that it was not properly 
invested, & he him admitted in certain letters that 
it was in his hands, & that he had allowed it to 
remain in testator’s business, which he was carrying 
on for his o\w benefft. Ever since testator’s death 
deft, had paid to pltf. £50 a year as interest on the 
£1,000. Deft, filed an affidavit in which he gave 
particulars of his receipts & payments with 
reference to testator’s esta^, & alleged that on the 
true construction of the will testator’s business 
was specifically bequeathed to him, & that there 
were not sufficient assets without it to provide for 
the £1,000, & that ho had paid the £50 a year to 
pltf., his sister, out of his own pocket, in order to 
carry out the wishes of testator, his father : — 
Held : even if the letters contained the alleged 
admission, yet, having regard to the affidavit, 
there was not an unequivocal admission by deft, 
that he had the £1,000 in his hands, & there 
appeared to be a bond fide dispute as to whether he 
had received sufficient assets to pay the £1,000, in 
fuU, & therefore he ought not to be ordered to pay 
the £1,000 into ct. 

At first such an order could only be made on an 
admission in the answer of deft, to the bill that he 
had the money in his hands. Then a further step 
was taken, & it was held that an admission in an 
affidavit was sufficient. Sir George Jessel 
took a further step & held in Freeman v. Cox, 
No. 7405, ante, that an allegation in an affidavit 
that deft, had the money, which was not answered, 
was sufficient. Beyond that I am not prepared 
to go (Lord Herschell, C.). — Neville v. 
Mattue\vman, [1894] 3 Ch. 345 ; 63 L. J. Ch. 
734 ; 71 L. T. 282 ; 42 W. R. 675 ; 38 Sol. Jo. 
094; 7R. 611, C. A. 

Annotations: — Consd. Crompton Sc Evans’ Union Bank v. 

Burton, [1895] 2 Ch. 71 1. Refd. Ite Wright, IClrke tj. North 

(1895), 13 R. 849 ; I’ulUngor v. Duruato, Baruato-Pulliugcr 

Pool (1896), 12 T. L. 11. 280. 

7408. Admission showing discharge 

as to certain amount.] — A statement of defence 
admitted receipt of £11,674 purchase moneys of 
real estate & between £7,000 & £8,000 personal 
estate & showed a discharge of £12,000 & also 
alleged payment of debts & legacies : — Held : 
this was not a sufficient admission to found an 
order for payment into ct. — Hetherington v, 
Longrigg (1878), as reported in 48 L. J. Ch. 171. 

7409. Liability to pay amount admitted — ^Though 
action pending by creditor — Provision for payment 
out to creditor.] — An exor. having admitted a large 
balance of the personal estate to be in his hands, 
was ordered to pay the whole into ct., although ho 
stated that an action at law was depending against 
him for a debt to a considerable amount due from 
testator, but with liberty in case pltf. in the action 
should recover, to apply to the ct. to have a 
sufficient sum paid out again. Pltf. in the action 
did recover, & the ct. ordered the amount to be 
paid out to pltf. in the action, & not to the exor. — 
Yare V. Harrison (1703), 2 Cox, Eq. Cas. 877 ; 
30 E. B. 173. 

7410. Though debts still outstanding.] — 

Exor. admitting a balance due from him to testator 
upon an unsettled account, was ordered to pay the 
amount into ct., notwithstanding there were debts 


the ct. rofuBcd a motion for payment 
uf that amount into ct. penoing the 
reference.— CoLUNS v. Oumb (1870), 
3 Uh. Ch. 70.— CAN. 


' jejeree lo ora 
hi chambers has no 
m^ion to make an order for pa; 
into ct. by an exor. or adminh 


of amounts admitted by him to bo in 
his bands . — He Curry (1880), 8 P. It. 
340.— CAN. 
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of testator stUl outstandings testator having died 
three years before. — ^Mobtlock v, Lbathes (1817), 
2 Mer. 491 ; 85 E. R. 1028, L. 0. 

Anwuakm ;<--Mentd. Toulmln v . Copland (1837), 3 Y. & C. 

aX. 643. 

7411. & Invested on improper security — 

Promissory note.]— Exor., by schedule to his 
answer, acknowledging that he had received 
testator’s property, & lent it on a promissory note, 
was ordered to pay the money into ct. — ^Vigrass v. 
Binpield (1818), 3 Madd. 62 ; 66 E. R. 432. 

7412. .] — Boulter v. Broderip, 

No. 7366, ante. 

7413. ,] — In an administration 

suit where wilful default is charged against an 
exor., & he admits that a sum of money had been 
allowed by him to remain upon personal security, 
without any excuse being given, deft, will be 
ordered to pay the money into ct., & the ct. will 
only consider the time within which the money 
should be paid. — ELawkes v. Howell (1844), 4 
L. T. O. S. 171. 

Compare No. 7357, ante ; No. 7423, post. 

7414. .] — ^An exor. 4& trustee, who had 

lent trust money on unsurrendered copyholds, a 
deposit of a lease & a bond, was ordered, on 
motion, to pay the amount into ct.— Wyatt v. 
Sharratt (1840), 3 Beav. 498 ; 49 E. R. 196. 

7415. Unspecified securities.] — Ad- 

ministrator was ordered on motion to transfer a 
sum of Consols into ct., upon an admission in his 
examination before the master, that he had pos- 
sessed it, & sold it out after the bill had been filed, 
& had invested it in other secimties, which he 
did not specify. 

I must deal with this case in the same way as if 
the motion were made upon admissions contained 
in the answer of deft. He apparently has charged 
himself with this sum, & therefore he is primd facie 
liable for it (Lord Langdale, M.K.). — Hindb v. 
Blake (1842), 4 Beav. 597 ; 49 E, R. 470. 
Annotation Mentd. Lodwiok v. Day (1844), 3 L. T. O. S. 4 . 

7416. Of indebtedness to testator.] — 

llOTHWELL V. Rothwell, No. 7319, ante. 

7417. .] — Richardson v. Bank of 

England, No. 7403, ante. 

7418. .] — The only order which I can make 

is for payment into ct. of such sum as is admitted 
by the answer of defts. to bo part of the general 
personal estate of testator C. (Leach, V.-C.). — 
Cruiksiiank V. Robabts (1821), 6 Madd. 104; 
56 E. R. 1031. 

/^^lO. — ~ Money in partner’s control.] — 

Money admitted by an exor. to bo in the hands of 
1^ partner is in his own hands for the purpose of 
being ordered to be paid into ct. — Johnson v. 
Aston (1822), 1 Sim. & St. 73 ; 57 E. R. 29. 

Compare No. 7401, ante. 

7420. After deduction of payments out.] — 

Anon. (1831), No. 7377, ardc. 

7421. Though entitled to part as next-of- 

ascertained.] — ^An extrix. was 
omored on motion to pay the whole of a sum 
admitted by her answer to be in her hands, although 
was entitled to one-third of the personal 

A ® next-of-kin, the reason being, 

tnat no account had been taken of the debts.- 
Robotham V. Ampulett (1834), 4 L. J. Ch. 40. 

7422. Doubt as to accuracy of schedule- 


In which admission made.] — ^Wherc an exor. refers 
to certain schedules to his answer as containing the 
accounts of all the sums received & paid by him 
on account of testator’s estate, & sets out in such 
schedules the several items in detail, but does not 
cast up the amounts, or actually show u^wn his 
answer what is the balance, the other parties will 
be permitted to cast up the schedules & show by 
affidavits that the exor. has in fact admitted a 
balance, & that sum will be ordered into ct., 
notwithstanding some ambiguity in the passages 
of the answer which refer to the schedules. — 
Boodle v. Harper (1843), 2 L. T. O. S. 186. 

7423. Admission qualified as to charges & 

expenses — Retention allowed for that purpose.]-^ 

An exor. who had proved the will in India, & in 
his answer admitted that, after payment of all 
the known debts, a certain balance of the estate 
remained in his hands, subject to other charges 
& expenses, the amount of which he had not 
ascertained, that he had invested such balance 
on personal security in India was ordered to pay 
the balance into ct., allowing a reasonable sum to 
be retained in respect of the suggested deductions, 
by a day which would afford time for the remittance 
of the fund from India. — Roy v. Gibbon (1844), 

4 Hare, 65 ; 67 E. R. 663. 

7 424. Executor renouncing probate — Getting 

in assets notwithstanding.]— (1) Exors. who have 
no actual knowledge of alleged fraud, or misapplica- 
tion by their testator of the estate of a testator, 
under whose will he was appointed exor. & trustee, 
but renounced probate, wiU not be obliged to pay 
money into ct. to answer a demand against his 
estate, by the residuary legatees of his testator, 
on account of moneys which came to his hands, 
notwithstanding his renouncing probate, though 
they admit that there was a balance remaining 
after payment of debts, which they disbursed on 
the trusts of the will, & though a case of con- 
structive notice might possibly be made out 
against them. 

(2) An exor. is imprudent in distributing the 
assets of his testator, without examination as to 
his liabilities ; but if he does not examine, &, in 
ignorance, pays away all the estate, though he is 
accountable for liabiUties, he is not so till they are 
proved against him. — ^Bartlett v. Harton (1846), 

8 L. T. O. S. 359. 

7425. Fund lost by bankruptcy of solicitor.] 

— ^The question was, whether deft., an exor. & 
trustee, had sufficiently admitted assets to answer 
the demands of pltf., who was entitled to a life 
interest in £1,300 to render him personally liable. 
The alleged admission was contained in a corre- 
spondence between pltf. & deft., in the course of 
which deft., in reply to a letter threatening ]pro- 
ceedings in this ct., assured pltf. that the principal 
was as safe as it could be, & spoke of regularly 
providing for the future interest. The money had 
m fact been lost by being placed by testator’s 
widow, the first tenant for life, in the hands of an 
attorney who became bkpt. ; — Held : there was a 
clear admission of assets, both upon authority & 
principle, & the exor. was liable to a personal 
decree. — Davys v. Pritchard (1848), 11 L. T. O. S. 
450. 

C. On Liability to Account, 

7426. Account rendered unnecessary.] — In a suit 
for the I’ecovery of a legacy, an inventory was 
refused, because extrix. h^, in her answers, 
allowed there were assets sufficient to pay Uio 
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B&A, l.—~On admission of assets: Svb^sect, 4, O. 
Sect, 8. Part VII, Sect, 1 : Sub-seds, 1, 2, 
3 dr 4.] 

legacy, & the costs of the suit. — ^Fleet v. Holmes 
(1766), 2 Lee, 101. 

7427, ,] — ^Admission of assets prevents the 

necessity of setting foith the accounts. — Pullen 
V, Smith (1799), 6 Ves. 21 ; 31 E. R. 451. 

7428. ,] — Exors. paid some interest on a 

legacy, & about nine years after testator’s death 
passed their accounts at the Legacy Duty Office, 
showing a considerable residue : — Held : the 
legatee was entitled to an immediate decree for 
payment of the legacy, without first taking the 
accounts of testator’s estate. — Whittle v, Hen- 
ning (1840), 2 Beav. 396 ; 48 E. R. 1235. 


7429. Constructive admission.] — An exor, 

denied assets, but his answer disclosed a personal 
liability for payment of pltf.’s legacies. The ct. 
made an order for immediate payment, without 
directing the accounts to be taken. — Rogers v, 
SouTTEN (1838), Coop. Pr. Cas. 90 ; 2 Keen, 598 ; 
7 L. J. Ch. 118 ; 47 E. R. 417. 


PoUd. Savage v. Lano (1847), 6 Hare, 32. 
Reid. Holland v. Clark (1842), 1 Y. & C. Ch. Caa. 151. 


7430. .] — WooDGATB V, Field, No. 7889, 

ante, 

7431. .] — Order was made for payment of 

the dividends of a fund in ct. to exors., for distribu- 
tion amongst the parties interested, before the 
accounts of the estate were taken, exors. admitting 
assets of testator for all purposes. — Shbwbll v, 
Shewbll (1843), 2 Hare, 164 ; 12 L. J. Ch. 250 ; 
87 E. R. 64. 

7432. .] — Gordon v, Scott (1844), 3 Hare, 

459, n.; 67 E. R. 462. 

Annotation Conid. Sav v. Creed (1844). 3 Hare, 465. 

7433. .] — Savage v. Lane, No. 7328, ante. 


Sect. 8.-~PAyMENT OF ESTATE AND OTHER 
DEATH DUTIES. 

See Estate & Other Death Duties, Vol. XXI., 
pp. 27, 47, 72-74, 112, 120, 127, Nos. 148-154, 
302, 303, 475-479, 482-492, 498, 845, 934, 937. 


Part VII. — Actions by and against Representative. 


Sect. 1.— ACTIONS BY REPRESENTATIVE. 

Sub-sect. 1. — Right to Bring Actions. 

Before grant of probate.]— >866 Part I., Sect. 13, 
sub-sect. 8, A., ante. 

Before grant of administration.]— Part I., 
Sect. 14, sub-sect. 2, A., ante. 


The indulgence intended poor persons not of 
ability to sue for their rights in formd pauperis 
extends only to persons suing in their own rights, 
& not as exor. or administrator (Lord Hardwicke, 
C.). — Pabadicb V, Sheppard (1745), 0 Beav. 
686, n. ; 1 Dick. 136 ; 49 E. R. 953, L. C. 

Annotation Olddold r. Cobbett (1845), 1 Pb. 613. 


Sub-sect. 2. — Right to Continue Actions. 
See R. S. C., Ord. 17, rr. 1—10 ; Practice. 

o# E®cl«slas«cal court— Right to be sub- 
stltuted ^ promoter.] — Qu. : whether the persona 
representative of deceased promoter would have 
over a stranger, a prior claim to the office if ht 
desired it.— E lphinstone v. Purchas, Ex v 
Hebbert (1870) L. R. 3 P. C. 245 7 Moa 

Si o llii J- Eccl. 124 ; 23 L. T 

28oj 34 J. P. 820 ; 18 W. R. 1073 ; 17 E. R. 7, 


i* 


T. 


Sub-sect. 3, How Representative may S 

Whether in form& pauperis 1 I 

brought her bffi, as administratrix of 8*. H. 

f if ^ /omd pauperis, D 
applied the above day to discharge the order. 


7436. Representative having beneficial 

Interest.]— Thompson v. Thompson (1826), cited 
in Beames on Ckists, p. 79. 


Annotations: — aJF, Fowler v. Davies (1848), 17 L. J. Ch. 
287. Consd. Martin v. Whitmore, Hoove v. Whitmore 
(1869), 17 W. R. 809. Siold. Oldfleld v. Cobbett (1845), 
1 Ph. 613; Everson v. Matthew (1855), 3 W. ll, 159. 


7487. .] — A. being extrix. of a will, & en- 
titled under it to an equity of redemption, filed a 
bill to redeem, offering to pay what, if anything, 
should be found due on the mtge., & praying for 
relief as testator’s representative : — Held : she 
could not sue as a pauper. — Fowler v, Davies 
(1848), 16 Sim. 182 ; 17 L. J. Ch. 287 ; 12 Jur. 
321 ; 60 E. R. 842. 


7438. .] — (1) Where a party entitled to 

property as personal representative of his wife, 
filed a bill in formd pauperis to have his right 
declared, & for an injunction to restrain defte. 
from disposing of the property ; — Held : on 
motion for an injunction according to the prayer 
of the bill, as pltf. had obtained only the common 
order to sue %n formd pauperis, such order was 
insufficient, & the motion was refused ; (2) on a 
petition presented afterwards for a special order 
to sue in formd pauperis, pltf. was entitled to 


PART VII. SECT. 1, SUB-SECT. 3. to oxors., they may sue eiUn 


self.}— An exor. has the option to sue 
in his representative onaraoter on 
oontraots made with himself, dc where 
the money when recovered, would be 
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have such order. — B ogbbs v, Hoopeb (1858), 21 
L. T. O. S. 278; 1 W. R. 474. 

AnnotaUon .•^Am to (2) Folld. Parktiuon v. Ohambenn (1854), 
8 £4. Rep* SS^* 

7439* •] — An admmistratrix was admitted 

to sue in formA pauperis in person, notwithstand- 
ing as one of the next of kin she was also beneficially 
entitled. — Parkinson v. Chambers (1864), 3 Bq. 
Rep. 234 ; 24 L. J. Oh. 47 ; 24 L. T. O. S. 106 ; 
8 W. R. 34. 

Compare Nos. 7657, 7558, post. 


Sub-sect. 4. — Parties. 

7440. Whether all representatives must Join.] 

Offley V. Jbnnby & Baker, No. 7559, post, 

7441. .] — Tliree exors. ordered goods to be 

sold as the goods of testator. They afterwards 
sued for the amount, without styling themselves 
exors., & without joining a fourth exor., who was 
named in the will ; — Held : they might recover. — 
Brassinqton V. Ault (1824), 2 Bing. 177 ; 1 
C. & P. 302 ; 9 Moore, O. P. 340 ; 3 L. J. O. S. 0. P. 
243 ; 130 E. R. 274. 


7442. Representative must sue.] — A suit against 
a debtor to testator’s estate cannot be maintained 
by a creditor or legatee, but only by the exor. — 
Bickley V. Doruington (1737), West temp. Hard. 
169 ; 2 Eq. Cas. Abr. 253 ; 25 E. R. 877 ; sub nom. 
Becicley V. Dorrington, cited in 6 Ves. at p. 749, 
L. C. 


AnmMiona : — Consd. Alsager v. Rowley (1802), 6 Ves. 748. 
Held. Franoklyn v. Fern (1740), Barn. Ch. 30; (Donsett 
V. BeU (1842), 11 L. J. Ch. 401. Mentd. HoUand v. 
Prior (1834), Coop. temp. Brough. 426 ; Barker v. Birch 
(1847), 1 i)e Q. & Sm. 376. 


7443. .] — Parties interested, not being the 

legal personal representatives of testator, will 
not be allowed to sue persons possessed of assets 
of testator, unless they satisfy the ct. that such 
assets would probably be lost if such suit had not 
been instituted. — Stainton v. Oarron Co. (1854), 
IS Beav. 146 ; 2 Eq. Rep. 406 ; 23 L. J. Ch. 299 ; 
22 L. T. O. S. 299; 18 Jur. 137 ; 2 W. R. 176 ; 
52 E. R. 58. 


.*---001184. Yeatman v. Yeatman (1877), 7 Ch. I 
210. Mentd. Stainton v. Carron Co. (No. 3) (1856). 2 
Beav. 600. 


ings with testator whose estate is being adminis- 
tered, the exor. has the right to the conduct of the 
proceedings in preference to the beneficiaries, 
unless misconduct on the part of the exor. is 
clearly proved, or it is made out that the course 
of justice will be impeded thereby. — Longbournb 

V. ksHER (1879), 40 L. T. 124 ; 27 W. R. 406 ; 
previous proceedings (1878), 47 L. J. Ch. 379. 

Administration by court, see Part VIII., post. 

7446. .] — The exors. are the proper persons 

to sue to recover assets belonging to testator’s 
estate. Accordingly, where residuary legatees 
filed a bill to recover a certain fund alleged to 
belong to testator’s estate, a demurrer was 
allowed with costs, & leave to amend was refused. 

Walker v. Walker (1871), 25 L. T. 481 ; 20 

W. R. 162. 


7447. Some of several executors infants — Right to 
sue by attorney.] — Rutland v. Rutland (169.5), as 
reported in Cro. Eliz. 377 ; 78 E. R. 624. 

Annotations : — Consd. Foxwith v. Tremain (1670), 1 Mod. 
liep. 296. Msntd. Rivers v. Oodsklrt (1597), Chro. Eliz. 
568 : Savtl V. Roberts (1698), 1 Salk. 13 ; Tharpe v. Stall- 
wood (1843), 6 Soott, N. R. 715. 

7448. .] — ^Whero there are several 

exors. they may all sue by attorney, though 
some of them be under age. — Foxwist v. Tremayn 
(1670), 2 Keb. 698 ; 1 I.iev. 299 ; 1 Mod. Rep. 296 ; 
T. Raym. 198 ; 1 Sid. 449 ; 1 Vent. 102 ; 2 Wms. 
Saund. 212 ; 86 E. R. 896. 

AnnotaHona : — Consd. Coan v. Bowles (1690), Garth. 122. 
Overd. Kenlston v. Friskobaldi (1727), Fltz-G. 1. Mentd. 
Curry v. Stephenson (1694), Carth. 335 ; Wilkins r. 
Brown (1746), 2 Stra. 1220. 

7449. Other administering durante mlnore.] 

— Two exors., one imder ^e, the other proves the 
will, & hath administration durante minorCf etc. 
He may sue solely. — Colborne v, Wright (1678), 
2 Lev. 239 ; T. Jo. 119 ; 83 E. R. 637. 

Annotation: — ^Mentd. Rivls v. Watson (1839), 5 M. & W. 
266. 

7450. Infant executor — ^Right to sue by guardiw.] 

— An infant exor. ought to sue by his guardian, 
for though he be an exor. & so in autre droit, yet 
he is an infant, & by conseqiience is to have the 
privilege of his infancy. — Fowkes v. Childs 
(1616), as reported in 3 Bulst. 179 ; 81 E. R. 152. 

Annotaiiona : — Befd. Foxwist r. Tremaine (1670), 2 Wms. 
Saund. 212. Mentd. R. v. Willis (172^, 1 Bam. K. B, 
108 ; Rogers v. Smith (1834), 1 Ad. & £1. 772. 


7444. Though estate administered by court 

— ^Unless misconduct alleg^ed.] — A decree having 
been made for the administration of persona 
estate at the suit of residuary legatees, it waj 
found necessary that proceedings should be taker 
in equity against a person who had had de^ingi 
with testatrix. The exor. was willing to conduct 
them, Sc no case of misconduct was establishec 
against him. An order of Stuart, V.-C., giving 
pltfs. liberty to take proceedings in the name oi 
the exor. was discharged on appeal, & the exor 
directed to take them. — Harrison v. RicHARDe 
(1866), 1 Ch. App. 473 ; 36 L. J. Ch. 677 ; U 
L. T. 137 ; 12 Jur. N. S. 871 ; 14 W. R. 823, L. JJ 

7445. 


— — .] — Where proceeding 

are necessary against persons who have had deiS 


7451. .] — ^Where an infant is exor. 

alone, he cannot sue per aitomatum . — Co AN v. 
Bowles (1691), Carth. 122, 179 ; Holt, K. B. 
358 ; 1 Show. 165 ; 90 E. R. 675, 709 ; sub nom. 
Cone v. Bowls, Comb. 100 ; 4 Mod. Rep. 7 ; 12 
Mod. Rep. 1 ; 1 Salk. 205. 

Annotations : — Consd. Kenlston v. Friskobaldi (1727), 
Fitz-G. 1. Mentd. Dlbben v. Cooke (1735), 2 Stra. 1005 ; 
R. t>. Glastonby (1737), Lee temp. Hard. 356 ; Golding 
V. Dias (1808), 10 East, 2 ; Murray v. Nichols (1830), 6 
Bing. 530 ; R, v. York JJ. (1834), 1 Ad. & El. 828 ; 
Met. Ry. v. Wilson (1871), L. R. 6 <3. P. 376. 

Compare Nos. 7573, 7575, post. Sc see Supreme 
Court of Judicature (Consolidation) Act, 1935 
(c. 49), 8. 165 (2). 

7452. Married woman executrix — Whether Joined 
with husband.] — Yard v. Ellard (1698), Carth. 


a. L. R, 564.-— OAN. 


PART VII. SECT. 1, SUB-SECT. 4 . 
r. Whether all representatives must 


Join — In appeal from Judgment against 
estate .] — ^Where an exor. without refer- 
ence to his oo-exor., appealed, without 
describing In the writ the capacity in 
which he appealed : — Held : the omis- 
sion to desonbethe exor.'s oapaoity was 


fatal, & where there are two exors. 
they must oonour iu proceedings taken 
on behalf of the estate, otherwise the 
authority of the ot. should be obtained. 
-— Mar^ll V. Hovs’s Estatb (1907), 
28 N. L. R. 607.— S, AF. 
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Sect. 1. — Aciioiis hy represenicUive : Svh-seds^ 4,, 5 
5®* A *3 

462; 1 Ld. Raym. 308; 12 Mod. Rep. 207 ; 

I Salk. 117 ; 00 E. R. 807. 

Anwiati^ WlUs v. Nurse (1834), 1 Ad. & EL 

66 ; Morton v. Bum (1837), 7 Ad. & El. 19. 

7453. ,] — A feme extrix. must join 

With her husband. — Thompson v. PInchell (1708), 

II Mod. Rep. 177 ; 88 E. R. 973. 

See, now, Married Woman’s Property Act, 1882 
(c, 76), sects. 1 (2), & 24. 


7464. Some executors not proving — Right of 
proving executor to sue.] — Action by two exors., & 
probate by one : — Held : well. — ^B rooks v. Stroud 
( 1702), 7 Mod. Rep. 39 ; 1 Salk. 3 ; 87 E. R. 1080. 

AnwUai^ Bendall v. IlendaU_(1841), 1 Hare, 

162 ; Pemberton v. Chapman (1857), 7 E. & B. 210. 

7465. .] — ^W^here one exor. ha^ alone 

proved, he may sue without making the other 
exors. parties, although they have not renounced. 
— Davies v. Wiixiams (1826), 1 Sim. 5 ; 4 
L. J. O. S. Ch. 210 ; 67 E. R. 480. 

Vickers v. BcU, BeU v. Vickers (1803), 

7466. Right to Join as plaintiffs.]— In 

actioM by exors., all who are named in the will 
i^y join, though some only of them have proved, 
& it makes no difference that issue is raised on a 
St? of wd unques exor. — Scott v. Briant (1830), 
2 Har. & W. 54 ; 6 Nev. & M. K. B. 381. 


7467. 


-•] — (1) An exor. who has not 


come in & proved with two others, who had been 
ai)point€d his co-exors., must neveitheless be 
joined with them in an action against deft., for a 
debt due to the estate of deceased. 

(2) Semble : where three exors. join in an action 
to recover a debt due to deceased, & deft, pleads 
that one of pltfs. never was exor., for that he had 
never taken the administration of the estate upon 
hi m self, & that he had renounced his exorship., 
& never revoked his renunciation ; the plea is not 
si^ciently pleaded as a renunciation by deed, 
disqualifying the renouncing exor. from joining 
® action. — Creswick v. Woodhead (1842), 
f Man. & G. 811 ; 6 Scott, N. R. 778 ; 12 L. J. C. P. 
Ill ; 6 Jur. 973 ; 134 E. R. 334. 

7^8. Executor renouncing — Whether necessary 

that his exors. should sell his 
land, & leaves two exors., one whereof dies, & 
the other ronounces, & administration is granted 
to A. who brings a bill against the heir to compel 
a sale. Qu. ; whether the renouncing exor., in 
whom this power of sale collateral to the exorship. 
was vested, ought not to be made a partv. — 
Yates Compton (1725), 2 P. Wms. 308 ; Cas 
top. Kmg, 54 ; 2 Eq. Cas. Abr. 457 ; 24 E. B. 

.^M^td. Whittaker v. Whittaker (1792), 4 
'*’• Bishop (1803), 9 Ve.s. 6 : Palmer 

V, ^awliurd (1819), 3 Swan. 482 ; Dawson v. Hearn (1831) 

2^ChV648 ’ ^ Bobbins, Hobblne v. LegrKe, I1906J 


7459. One executor absconding — Whether 
necessary party.] — One of two exors. lent money 
belonging to testator’s estate on the security of a 
charge on real estate, & subsequently became bkpt. 
& absconded out of the jurisdiction, & it was not 
known where he was. Ilis co-exor. brought a 
foreclosure action against the borrower, alleging 
that he had borrowed the money knowing that it 
belonged to the estate, & that with that know- 
ledge lie had given the charge to the solrs. to the 
estate, one of whom was the absconding exor., & 
both of whom had left the country together. The 
absconding exor. was not made a party ; — Held : 
the action was not bad for non-joinder of the 
absconding exor. — Draoe v. Hartopp (1885), 28 
Ch. D. 414 ; 64 L. J. Ch. 434 ; 61 L. T. 902 ; 33 
W. R. 410. 

Annotation: — Expld. Ite Continental Oxysren Co., Ellas v. 
Continental Oxygon Co., [1897] 1 Ch. 511. 

7460. IVhether beneffciarles need be parties — 
In action against co-executor.] — Where one of two 

exors. was indebted to testator at the time of 
testator’s decease, & was sued by his co-exor. for 
the recovery of the debt, & the realisation of a 
security which had been given for it : — Held : the 
cestuis que truatent under tlie will were not necessary 
parties to the suit. — Peake v. Ledger (1850), 4 
De G. & Sm. 137 ; 8 Hare, 313 ; 64 E. R. 709. 

7461. .] — A trustee of a fund belonging to 

a deceased person refused to pay it over to his 
legal personal representative, on the ground that 
there was a question, under tlie will of deceased, 
whether it was not specifically bequeathed, & 
requiring the assent of the alleged specifle legatees. 
He was ordered to pay it to the legal personal 
representative, together with the costs of suit, 
to which it was held that such specific legatees 
were not necessary parties. — Smith v. Bolden 
(1863), 33 Beav. 202 ; 55 E. R. 368. 

7462. Whether creditors need be parties.] — 

Baker v. Anthony (1850), 15 L. T. O. S. 295. 

7463. .] — An annuity charged on the lands 

of K. was bought by his solr. After K.’s death 
Ills representatives filed a bill against the solr., 
seeking a declaration that the purchase had 
been made for the benefit of K., & with his moneys. 
To this bill the solr. was the only deft., & he put 
in a pica for want of parties, on the ground that 
the judgment-creditors of K. were not before the 
ct. : — Held : the plea must be disallowed with 
costs. — Ford v. Tennant (1861), 3 De G. F. & J. 
697 ; 29 Beav. 452 ; 30 L. J. Ch. 031 ; 4 L. T. 
4.57 ; 7 Jur. N. S. 615 ; 9 W. R. 674 ; 46 E. R. 
1048, L. JJ. 

7464. Surviving executor — Administrator of 
deceased trustee — Action to set aside mortgage 
made by deceased trustee.] — The survivor of two 
exors. who had taken out administration to the 
other, filed a bill to set aside a mtge. of part of 
the assets made by deceased exor. as having been 
a breach^ of trust ; — Held : his having taken out 
the administration did not disqualify him from 
maintaining the suit. — Miles v. Durnford, 


I* executors not proving — 
icignt of proving executor to sue .] — ^uch 
^ors. aa ^ve proved may buo without 
others parties, though tho 
i&tWT have not renounced.— Forsyth 
V. Drake (1850), 1 Qr. 223.— CAN. 

^TVhether beneficiaries need he 

distribution of 
declared ooid.l— C. 
died abroad, leaving a will, which tho 


cts. there declared void. Admlnis 
tion of his olTccts in Ontario 
panted to his widow, & she & tho b 
agreomont for a 
tributlon of the asBcts, whereupon 

ri* uifu , J-® ®dch agreen 

established & the intended will 
clnred invalid. The ct. in the clroi 
stances, & in view of tho fact that 
intended legateos were not partie 
that no controverey was shown 


exist, refused to make any declaration, 
8c dismissed the bill.— C larke v. Cook 
(1876), 23 Or. 110.— CAN. 

f. Contract of sale — Specific per- 
formance — Joinder of infant heir,}— 
Where, in a suit by personal repre- 
Hontatlves of a vendor for the speoihe 
performance of the contract of wue, on 
li^ant holr was joined as co-pltf., tlu; 
ct. refused to make a decree, although 



719 


Part VII. — ^Actions by and against Representative. 


Durnpord V, Wood (1862), 2 De O. M. & G. 641 ; 
21 L. J. Oh. 607 ; 19 L. T. O. S. 369 ; 42 E. B. 
1022, Ij» JJ* 

Annotalion : — Conid. Carter v. Sandora (1854), 2 Drew. 248. 

Parties in administration actions .] — See Part 
VIII., Sect. 2, post. 


Sub-sect. 5. — Joinder of Causes op Action. 

SeCt now, R. S. C., Ord. 18, r. 5. 

7465. Joinder of claim by representative as such 
— With claim in own right.] — Action by administra- 
tor. Indebitatus assumpsii to intestate, & insimul 
computasset for money due to administrator, not 
ioinable. — Rogers v. Cook (1692), 1 Salk. 10 ; 
1 Show. 366 ; Carth. 235 ; 91 E. R. 9. 

Annotations: — Oonsd. Hooker v. Quiltor (1747), 1 Wlls. 

171. Distd. Ckiwell v. Watts (18U5), 6 East, 405. Befd. 

Hoslor V. Arundell (1802), 3 Dos. 8c P. 7. 

7466. .] — Extrix. sues for a debt due 

as extrix. & in proprio jure, the writs shall abate. — 
Hooker v. Quilter (1747), 1 Wils. 171 ; 2 Stra. 
1271 ; 95 E. R. 550. 

Annotations: — Consd. Cowell w. Watts (1805), 6 East, 405. 

Refd. Gallant v. Donteflower (1781), 3 Dou^r. H. B. 34 ; 

Aspinal V. Wake (1833), 2 L. J. C. P. 227. 

7467. .] — ^A count for money had Sc 

received by deft, to the use of the exor., as such, 
may be joined to a count for money had & received 
to the use of testator ; but a count for a debt due 
to the exor. in his own right cannot. — Petrie v. 
Hannay (1790), 3 Term Rep. 659 ; 100 E. R. 789. 

Annotations: — Mentd. Dunbar v. Hitchcock (1815), 3 

M. & 8. 691 ; Richardson v. Mollish (1825), 3 Bing. 346 

Jackson v, Galloway (1845), 1 C. B. 280. 

7468. Where personal claim not in 

reference to estate.] — A tenant for life of a house 
granted a lease of it at a rent of £9 a year, & the 
lease became vested in deft. A year’s rent became 
due during the lifetime of the tenant for life. The 
tenant for life died, & pltf., who was his sole exor., 
became entitled to the reversion expectant on the 
determination of the lease. Subsequently a half- 
year’s rent became due. Pltf. brought an action 
to recover possession of the house, & as exor. & 
also in his personal capacity to recover £13 10«., 
being the amount of the year’s rent which accrued 
due in the lifetime of the tenant for life & the half- 
year’s rent which accrued due subsequently : — 
Held : as the claims by pltf. personally did not 
arise with reference to the estate of which he was 
exor., they could not be joined in the same action, 
& the order would be that pltf. should elect which 
clahn he would proceed with, & fading such 
election the proceedings in the action should bo 
stayed. — Tredegar (Lord) v. Roberts, [1914] 
1 K. B. 283 ; 83 L. J. K. B. 159 ; 109 L. T. 731 ; 
68 Sol. Jo. 118, C. A. 

7469. With claim of deceased — For money 

bad & received.] — P etrie v. Hannay, No. 7467, 
ante, 

f -s I w. r va luwuoj p«»jri»wiv uu uwiiu.j 


An exor. cannot join a count upon a bond given 
to testator & a count u^on a bond given to himself 
as exor. in the same action. — H osier v. Arundell 
(Lord) (1802), 3 Bos. & P. 7 ; 127 E. R. 6. 

Annotations: — ^Diftd. Partridge v. Court (1818), 5 Price, 

412. Refd. Charlton v. Durham (1869), 4 Ch. App. 433. 

7471. When both amounts recovered 

would be assets.] — count upon a promise to pltf. 
as administratrix for goods sold & delivered by her 
after the death of the intestate may be joined 
with a count upon an accoimt stated with her as 
administratrix, for the damages &; costs when 
recovered would be assets. — C owell v. Watts 
( 1805), 6 East, 405 ; 2 Smith, K. B. 410 ; 102 
B. R. 1.342. 

Annotations: — Folld. Powloy v. Newton (1816), 2 Marsh. 

147. Con^. Partridge v. Court (1818), 5 I»rlce, 412. 

Refd. Catherwood v. Chabaud (1823), IB. & C. 150 : 

Marshall v. Bro^hurst (1831), 1 Cr. & J. 403 ; Asplnall 

V. Wake (1833), 10 Bing. 51 ; Heath v. Chilton (1844), 12 

M. & W. 632 ; Watts v. Reos (1854), 2 C. L. R. 1278. 

7472. .] — ^A count on an insimul 

computasset with pltf. as exor., may be joined with 
a count for goods sold by testator. The criterion 
whether the counts are misjoined, is, whether the 
money, if recovered, will be assets in the hands 
of exor. If it will, exor., declaring as such, is not 
liable to the costs of those counts on which assets 
will be recovered. — T hompson v. Stent (1808), 
1 Taunt. 322 ; 127 E. R. 857. 

Annotation: — FoUd. Powley v. Newton (1816), 6 Taunt. 

453. 

7473. J— .] — An exor. may join a 

count on promises to himself, as exor., with counts 
on promises to testator, when the sum recovered 

I would be assets in his hands. — ^P owley v . Newton 
( 1816), 6 Taunt. 453 ; 2 Marsh. 147 ; 128 E. R. 
1111. 

7474. .] — Counts on promises 

made to an intestate may be joined with counts 
on promissory notes, given to the administrator, 
as administrator since the death of intestate, 
because, where when recovered, the amount 
would be assets. — C ourt v . Partridge (1819), 
7 Price, 591 ; 146 E. R. 1071, Ex. Ch. ; affg. S. C 
sub nom. Partridge r. Court (1818), 5 Price, 
412. 

7476. .] — ^A count for work done by 

pltf. as administrator may be joined with counts 
for goods sold & work done by the intestate, on 
promises to him. — E dwards v , Grace (1836), 2 
M. & W. 190 ; 5 Dowl. 302 ; 2 Gale, 241 ; 6 
L. J. Ex. 68 ; 150 E. B. 723. 

Annotations: — Refd. Bolingbroke v. Korr (1866), 14 L. T. 

365 ; Abbott v. Parfttt (1871), L. R. 6 Q. B. 346. 


Sub-sect. 6. — ^Pleading. 

A. Claims. 

7476. What must be pleaded — ^Appointment of 
executors.] — Swallow v. Emberson (1665), 1 Sid. 
242 ; 1 Keb. 865 ; 1 Lev. 161 ; 82 E. R. 1082. 
Annotations : — ^Refd. Alexander v. Mawman (1737), WiUes, 
40 ; RawUnson v. Shaw (1790), 3 Term Rep. 557 ; Ryalls 
I V. BrainaU (1848). 1 Exon. 734. 


the bill had been taken pro confesso 
against deft, purchaser, & ordered 
pltfs. to amoud their bill, by making 
the infant a party deft., in order that 
the oontraot might be established 
against him. — H amilton v. Walkbb 
(1865), 12 Or. 172.— CAN. 


PART VH. SECT. 1, SUB-SECT. 5. 
7466 1, Joinder of claim hy reprt' 

Sentative as ttneh—-WHh rlnim in. mnn. 


right .} — ^Whore the assigncM of a mtge. 
debt sued the mtgor. on foot of it, 
8c the legal estate in the mtge. was 
vested in the assignoo as personal 
representative of tho last, survivor of 
the original megees . : — Held : it was 
nnnooossary to amend the title by 
adding thereto pltf. as oo-pltf. in his 
capaolty of exor. — Langtry & Irwin 
V. O’Rourkr (1904), 39 I. L. T. 80.— 
IR. 

tars ii* — . ■ 1— _WTtAiv> a nAiMnn 


sues for specific performance in respect 
of one oontraot as exor., & in reaped, 
of another on his own behalf, 8c objec- 
tion is not made. & defts. are not pre- 
judicially affected, such joinder is no 
obstacle to a decree of speolflo per- 
formance. — Bbok e. Erickson (1908). 
28 N. Z. L. R. 43.— N.Z. 

PART VII. SECT. 1, SUB-SECT. 6.— A. 
a. What must be pleaded — Where 

tvnt> Aj>rut—-'rhnt 
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Sect* 1. — Adiona hy representative: Svib-sed, 6, A* 
& B. (o) <fc (b); sm-sed. 7.] 

7477 . Where previous administration 

durante mlnore eetate — ^That money not paid to 
such administrator.] — In an oAsumpeit by ^ 
during whose minority another person had the 
exorship.) pltf. must aver that the money was not 
paid to the exor. duranie minore (date, — Elstob o. 
T^orowgood (1697), 1 Ld. Baym. 283 ; 1 Salk. 
393 ; 91 E. R. 1086 ; sub nom, ESTOB v. Thobow- 
OOOD, Comb. 428. 

Annotation : — Mentd. Kinsey v. Heyward (1697), 1 Ld. 
^ym. 432. 

B, Defences, 

(a) In General, 

7478. Payment to co-executor.] — ^A non. (1293), 
Y. B. (Rolls Series), 21 & 22 Edw. 1, 269. 

7479. Previous action unsuccessfully brought — 
By one executor as administrator.] — To an action 
of debt on bond brought by several, as exors. of 
J. R., it is no plea that before the writ purchased 
one of pltfs., as administrator of J. R. brought an 
action of debt on the same bond against deft., who 
pleaded that J. R. made exors. who administered, 
& upon which plea judgment was given for deft. 
— Robinson’s Case (1603), 6 Co. Rep. 32 b ; 77 
E. R. 103 ; sub nom. Robinson v, Robinson, Cro. 
Jac. 14. 

AnnoiaHonft : — Consd. Kitchen «. Campbell (1772), 3 Wlla. 
304. Refd. SUngsby v. Lambert (1616), Cro. Jao. 394 ; 
Hustler v. Raines (1695), 2 Lut. 1414 ; Holland v. C3ark 
(1842), 1 Y. & O. Ch. Caa. 151. Mentd. Ferrer’s Case 
(1598), 6 Co. Rep. 7a; Overton v. Harvey (1850), 9 
C. B. 324. 

7480. Action on bond for penalty — Payment after 
forfeiture to Infant executor.] — Payment, after for- 
feiture of the principal, interest & costs, due upon 
a bond to an infant of eighteen years of age, who 
was one of three exors. of obligee, cannot be 
pleaded in satisfaction to an action of debt, by 
all exors. for the penalty. — K nivbton v. Latham 
( 1637), Cro. Car. 490 ; 79 E. R. 1023. 

Annotations: — Refd. Bank of England v. Morrice (1736), 
Lee temp. Hard. 219 ; Pennington v. Healey (1833), 1 
Cr. & M. 403. 

7481. Release of all actions by executors.] — 
Knight v. Cole (1690), 3 Lev. 273 ; Carth, 118 ; 
1 Show. 150 ; 83 E. R. 686 ; sub nom. Cole v. 
Knight, Holt, K. B. 620 ; 3 Mod. Rep. 277. 

Annotations : — Mentd. Thorpe v. Thorpe (1696), 1 Ld. Raym. 
235 ; Jenncr V. Jeimer (1866), L. R. 1 £q. 361. 

7482. .] — A release by an exor. of all actions, 

will extend to all actions he is entitled to either in 
his own right or as exor. — T horpe v. Thorpe 
( 1697), 1 Ld. Raym. 235 ; Holt, K. B. 28 ; 1 Lut. 


Administrators. 

245 ; 12 Mod. Rep. 456 ; 1 Salk. 171 ; 91 B. B. 
1054. 

Annotations: — ^Refd. Aoherley t>. Vernon (1739), Willes, 
153. Mentd. Look v. Wright (1722), 8 Mod. Rep. 40 ; 
Russen v, Coleby (173^, 7 Mod. Rep. 236 : Johnston v. 
Wilson (1741), 7 Mod. Rep. 345 ; Terry v. Dnntze (1795), 
2 Hy. Bl. 389 ; Campbell v, Jones (1706), 6 Term Rep. 
670 ; Morton v. Lamb (1797), 7 Term Rep. 126 ; Simons 
V . Farren (1834), 1 Bing. N. C. 272 ; Smith v. Keating 
(1848), 6 G. B. 136 ; Manby v. Cremonlni (1851), 6 Ezoh. 
808 ; Foakes v. Beer (1884), 9 App. Cas. 605. 

7483. Plaintm Jointly liable with defendant.] — 
A party cannot be both pltf. & deft, in an action 
at law. Therefore where pltf. sued as exor., & 
defta. pleaded that the promises in the decimation 
were made jointly with pltf, : — Held : this is a 
good plea in bar of the action. — ^Moffat v. Van 
Milungbn (1787), 2 Bos. & P. 124, n. ; 2 Chit. 
639; 126E. R. 1193. 

Annotations: — Apld. Malnwaring v. Newman (1800), 2 
Bos. & P. 120. FolM. Fitzgerald v. Boehm (1821), 0 
Moore, C. P. 332. Refd. Hammond v. Teague (1829), 3 
Moo. & P. 474 ; Boecham v. Smith (1858), 27 L. J. Q. B. 
257. 

7484. Payment to next of kin of Intestate — 
Dying without administering.] — A. died intestate. 
B. the next of kin, having died without administer- 
ing to the effects of A. C., exor. of B., takes out 
administration to A., the grant being of the goods, 
etc., “ left unadministered ” by B. : — Held : a 
payment to B. is no bar to an action by C. — 
Mitchell v, Moorman (1826), 1 Y. & J. 21 ; 148 
B. R. 670. 

Annotation: — ^Apld. Mitchell v. Holmes (1873), 28 L. T. 72. 

7485. .] — A, by his will granted an 

annuity of £20 per annum^ payable half-yearly, 
on May 13, & Nov. 23, to H., & charged the same 
upon certain lands which he devised to C., the will 
containing a direction that after the death of II. 
a proportionate part of the annuity to be computed 
from the last preceding day of payment to her 
death should be paid to her exors. or administra- 
tors. After the death of A. the annuity was paid 
to H. until her death on Apr. 24, 1866, when £10, 
being the full amount which would have been due 
had she lived to May 13 next, was paid to her 
surviving husband, who, however, never took out 
letters of administration to her. Upon his death, 
in Mar. 1869, he left by bis wiU, his son, deft., his 
exor., who thereupon took out letters of adminis- 
tration to his mother, H., & distrained upon the 
lands upon which the annuity was charged for 
the proportion of the annuity due at his mother’s 
death: — Held: (1) as the only legal personal 
representative of H., he was entitled to do so, & 
the payment of the £10 to her husband could not 
be taken into account ; (2) no equitable plea could 
be framed so as to make the payment of the £10 
an answer to deft.’s claim. — ^Mitchell v. Holmes 


made to deceased execnlor .] — Where one 
of three exors. is dead, & the survivors 
sue in right of the testator, the declara- 
tion must state that payment had not 
been made to the deceased exor. — 
Nichall V . WiiJJAMS (1823), Tay. 21. 
— <JAN. 

b. Mortgage action — Grant of 

probate .] — ^A bill to foreclose filed by 
the exors. of the mtgee. did not allege 
that probate had Issued to them : — 
Held : defective, on demurrer. — Law- 
mnoe^j^Hxjmphries (1865), 11 Gr. 

PART VII. SECT. 1, SUB-SECT. 6.— 
B. (a). 

o. Invalidity of grant.] — Where to 
an action on a note brought by an exor., 
deft, pleaded that at the time of 
testator’s death, deft, resided in the 


London district, & that therefore the 
letters testamentary granted by the 
surrogate ct. of the homo district were 
void, & pltf. demurred, the ct. gave 
Judgment against the demurrer. — 
Kino v. Claris (1839), 2 Ont. Dig. 
2717.— CAN. 

d. InvalidUy of vHU .] — ^In trover 
against deft, for conversion of personal 
property bequeathed by testatrix to 
pltf., in trust for her children, deft, 
claimed the property by gift infer 
vivos from to^trix, & on such gift 
being disproved, he urged that the will 
invalid on the ground of the 
absence of the husband’s consent. 
Testatrix, who was Uviug apart from 
her husband, died in possession of the 
property ; the husband bad never 
inteiposed, nor did deft, defend under 
the husband’s dgbt: — Held; it was 


not open to the deft, to raise the 
objection. — A dams v. Corcoran (1875), 
25 C. P. 624.— CAN. 

•. Action for recovery of money 
deposited in bank — Pleas of payment to 
indorsee .] — Action by pltf. os adminis- 
tratrix of L., to recover a sum de- 
posited by L. in his lifetime with defts. 
Fleas (1) that the moneys were paid 
to the person prosontlng the dep^isit 
receipt ^th L.’s indorsement thereon ; 
(i) that L., in his lifetime. Indorsed Sc 
delivered the receipt to B., his wife & 
afterwards his widow, to whom defts., 
without any notice or knowledge of L.’s 
death, duly paid the same, wore held 
to be bad. — Leb v. Bank of British 
North Ambrxoa (1879), 30 C. P. 255. 
—CAN. 

f. Failure to prove testator^s death.] 
— In an action by pltfs. as trus- 
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a873), L. R. 8 Bxoh. 119 ; 42 L. J. Ex. 98 ; 28 
L. T. 72 ; 21 W. R. 412. 

7486. That one executor has renounced.] — Ckbs- 
vncK V. WOODHBAD, No. 7467, ante. 


(6) Lapse of Time, 

See, generally. Limitation op Actions. 


7487. Time within which action must be brought.] 

— Stat. Limitations pleaded to an action broughu 
by an administrator. He shall have six years 
next after the granting the administration. — 
Curry v. Stephenson (1694), Garth. 335 ; Comb. 
311 ; Holt, K. B. 98 ; Skin. 655 ; 4 Mod. Rep. 
376 ; 90 B. R. 796 ; evib nom, Cary v, Stephenson, 
2 Salk. 421. 


Annotations: — ^R^. Chandler v. Roberts (1779), 1 Douff. 
K. B. 58 ; Murray v. Blast India Co. (1821), 6 B. & Aid. 
204 ; Rhodes v. Smethurst (1838), 4 M. & W. 42. 


7488. Action begun by deceased^ — K insey 

V. Hayward (1701), 1 Lut. 266 ; 1 Ld. Raym. 432 ; 
126 B. R. 134 ; sub nom. Hayward v. Kinsey, 12 
Mod. Rep. 668. 4 


Annotations : — Diatd. Hickman e. Walker (1737), Wllles, 27* 
Apld. Ciirlewls v. Momlnxton (1858), 27 L. J. Q. B. 439. 
Conid. Swindell v. Bulkeley (1886), 18 Q. B. D. 250. 
Reid. Brown v. Babbinffton (1703), 2 Ld. Raym. 880 ; 
Wilcox V. Huggins (1730), 1 Bam. K. B. 335, 382 ; Carver 
V. James (1740), 7 Mod. Rep. 348 ; Keuver v. James 
(1741), Willes, 255 ; Adam v. Bristol (1836), 2 Ad. & El. 
389 ; Davies v. Lowndes (1843), 6 Man. & Q. 471. Mentd. 
R. V. Leighton (1708), Fortes. Rep. 1 73 ; Emery v. Bartlett 
(1729), 2 Stra. 827. 


7489. .] — Lethbridge v. Chapman 

(1729), cited in Fitz-0. 171 ; cited in 1 Bam. K. B. 
382 ; 94 E. R. 760. 


Annotations : — ^Reld. WlUcox v. 
289 ; Karror v. James (1741) 
Bristol (1834), 2 Ad. & El. 389. 


Hug^s (1730), FIta-G. 
, WlUes, 255 ; Adam v. 


74g0. — Wilcox V. Huggins (1731), 

2 Barn. K. B. 6 ; 2 Stra. 907 ; 94 E. R. 319 ; sub 
nom, WiLLCox v, Huggins, Fitz-G. 289. 

Annotations : — Consd. Adam v, Bristol (1834), 2 Ad. & Eh 
389. ReXd. Hickman v. Walker (1737), Willes, 27; 
Rhodes v. Smethurst (1840), 6 M. & W. 351 ; Curlewls v. 
Momlngton (1867), 7 E. & B. 283, 


A. had a right of action against B. for a debt in 
respect of which the Stat. limitations began to 
run in Sept. 1856. A. died on May 31, 1862. His 
exor. proved the will on July 12, & commenced an 
action against B. on Nov. 6 : — Held : Stat. 
Limitations was a bar to the claim, notwithstand- 
ing a jury, or an arbitrator, might think that the 
exor. had commenced the proceeding within a 
reasonable time. — ^Penny v. Brice (1865), 18 
C. B. N. S. 393 ; 11 L. T. 632 ; 13 W. R. 342 ; 
144 B. R. 497. 

7498. Action by infant executor — Suit com- 
menced by administrator durante minoritate.] — 

Elstob v. Thorowgood, No. 7477, ante. 

7494. Representative bound by laches of 
deceased.] — No rule is better settled than that a 
legal personal representative is boimd by the 
laches, or neglect, which affects the person through 
whom he claims. — Hodgson v. Bibby (1863), 32 
Beav. 221 ; 8 L. T. 266 ; 11 W. R. 629 ; 65 
B. R. 87. 

Statute of Limitations as defence in actions 
against representative .] — See Part VIII., Sect. 6, 
poet. 


Sub-sect. 7. — Evidence. 

7495. What must be proved — Action by adminis- 
trator — Grant of administration.] — Petto v. 
Ruddock (1664), 1 Sid. 228 ; 82 E. R. 1074. 

Annotations : — ^Reld. Qldley v. Williams (1700), 1 Ld. Raym. 
634 ; Holyday v. Fletcher (17^7), 1 Born. K. B. 29. 

749g. .] — In an action by a man 

as administrator the neglect of showing that 
administration was granted to him will be fatal 
upon demurrer. But no advantage can be taken 
of it after deft, has pleaded. — Gidley v. Williams 
(1701), 1 Ld. Raym. 634 ; 12 Mod. Rep. 443 ; 
1 Salk. 37 ; 91 E. R. 1324. 


7491. .] — ^A suit for an account of the 

rents & profits of real estate having become 
abated by pltf.’s death, after answer, but before 
decree, pltf.’s personal representative more than 
six years afterwards, filed a bill of revivor, to 
wliich the personal representative of original deft., 
who had also died, pleaded Stat. Limitations, but 
did not state in his plea that six years had elapsed 
since representation had been taken out to original 
pltf. The plea was overruled. — Perry v. Jenkins 
(1836), 1 My. & Cr. 118 ; 5 L. J. Ch. 82 ; 40 E. R. 
321. 

AnTU)tation : — ^Refd. Rhodes v. Smethurst (1840), 6 M, & W. 

351. 

7492. No action brought by deceased.] — 

It is not competent to an exor. to maintain an 
action for debt which accrued to his testator, & for 
which he might have sued, more than six years 
before the issuing of the writ. 


7497. Action by temporary administrator — 

Continuation of administration.] — A temporary ad- 
ministrator must in actions brought by him show 
that his administration continues. — Beal v. 
Simpson (1698), 1 Ld. Raym. 408 ; Lut. 627 ; 
91 E. R. 1171. 

Annotation : — ^Uentd. Lucas v. Nockells (1833), 10 Bing. 

157. 

7498. Action by administrator de bonis non 

— Original grant of administration.] — ^^Vhere a bill 
of exchange was endorsed generally, but delivered 
to S. as administratrix of J. for a debt due to 
intestate, & S. died intestate after the bill became 
due, & before it was paid : — Held : the administra- 
tors de bonis non of J. might sue upon the bill, & 
their title was sufficiently proved by the letters of 
administration de bonis non, without producing 
those granted to S.,the administratrix.-— Cather- 
wooD V, Ghabaud (1823), 1 B. & C. 150 ; 2 Dow. 


tees of D. to recover land purchased 
py u* at sheriff's sale, obJeotion was 

g taken ^at at the trial plus, failed to 
©vldenoo of the death of D. : — 
«o; the obleotlon was one which 
must be roeolfloally taken. — Dotru. v. 
Kjcepb (1901), 34 N. 8. R. 16.— CAN. 


book of aooount kept bv him, & con- 
taining an account between him & 
deft, with debit & credit entries, is 
admissible as to the whole contents of 
the aooount. — W uuamson'b Exbou- 
TORfl «. LANai.BY (1877), 3 V. L. R. 
62.— AUS. 


PART VII. SECT. 1, BUB-SECT. 7. 

K .f ; ‘ddmissjMlUu — Account bool 
by (esiaior.f— In anjactlon bj 
oxors. for a debt due toitestator, { 


h. Action on promissory note 

— Uncorroborcied evidence of maker 
— Statements of deceased,] — tons v. 
Brolly (1891), 17 V. L. R. 467.— 
AU8. 


k. Corroborative evidence — Nature 
o/.l— The “ material evidence '* in 
oorroboratlon, required by Evidence 
Act, R. S. O. 1887, o. 61, may be 
direct or may oonsist of inferences or 

g robabillties arising from other facts 
; circumstances tending to support 
the truth of witness’s statement. — 
Green V. MoLbod (1896), 23 A. R. 676. 
—CAN. 

1. Necessity for ,] — In an action 

by exors. to recover money due from 
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Execdtobs and Administrators. 


Sect. 1. — Actions hy representative : Sitb-sects. 7 

& By. K. B. 271 ; 1 L. J. O. S. K. B. 66 ; 107 

E. R. 66. 

Annotatum Diftd. Clay r. WUlls (1823), 2 Dow. & Ry. 
SI. B. 539. 

7499 . Action by executor with right to sue 

in own name — ^Probate.] — A man who sues as 
cxor., where he might sue in his own right, need 
not make a profert of the letters testamentary. 
—Wallis v. Lewis (1705), 2 Ld. Baym. 1215 ; 
92 E. R. 302. 

7500. Admissibility — Exemplification of lost 
probate.] — If the probate be lost, the exor. may 
declare on an exemplification of it. — Shepherd v. 
Shorthose (1721), 1 Stra. 412 ; 93 E. R. 603. 
Annotatum : — ^Refd. Daly v. Mahon (1838), 5 Scott, 606. 

Admissions by co-executor.] — See Evi- 
dence, Vol. XXII., p. 91. 

7501. Sufficiency of evidence — Of acknowledg- 
ment of debt — To support action on promise to 
intestate.] — I^mise to pay an exor. cannot be 
given in evidence upon the issue of assumpsit infra 
sexannos to the exor. ’s testator. — Green v. Crane 
(1705), 2 Ld. Raym. 1101 ; 11 Mod. Rep. 37 ; 
92 E. R. 229 ; sub nom. Dean v. Crane, 6 Mod. 
Rep. 309 ; 1 Salk. 28. 

AnnotaiUms: — FoUd. Williams v. Gun (1711), Fortoa. Rep. 
177 ; Hickman v. Walker (1737), Willea, 27 ; Sarell t5. 
Wine (1803), 3 East, 409. Befd. Stafford v. Forcor (1714), 
10 Mod. Rep. 311 ; Skinner v. Robow (1731), 2 Stra. 
919 ; Plttam v. Foster (1823), 1 B. & C. 248 ; Scales v. 
Jacob (1826), 3 Bing, 638 ; Tanner v. Smart (1827), 
6 B. & C. 603. 

7602. .] — Williams v. Gun 

(1711), Fortes. Rep. 177 ; 92 E. R. 808. 

7503. .] — Evidence of an 

acknowledgment of deft, within six years of an 
old existing debt of above six years’ standing due 
to pltf.’s intestate but which acknowledgment 
was made after intestate’s death, will not support 
a count by the administrator laying the promise 
to be made to intestate. — Sarell v. Wine (1803), 
3 East, 409 ; 102 E. B. 654. 

Annotations : — Befd. Scales v. Jacob (1826), 3 Bing. 638 ; 
Tanner r. Smart (1827), 6 B. & C. 603 ; Napper v. Napper 
(1847), 9 L. T. O. S. 80. 

7604. To support action by executor — 

When executor has claims in his own right.] — 

Where the action is by an exor., who has also 
claims due to himself in liis own right, it will be 
for the jury whether the payments wei*e upon 
account of the debt due to testator, or to the 
exor. in his own right. — Collinson v, Margesson 
(1858), 27 L. J. Ex. 305. 


deft., deft, agreed to take of pltfs. exors. as afore- 
said, the premises in question, that it was after- 
wards agreed between them & W. that W. should 
become tenant to pltfs. from Lady-day, 1841, & 
that deft, should be discharged from all liability 
to subsequent rent, that deft, accordingly gave up 
possession to W., & pltfs. accepted him as tenant : 
— Held: this plea was not proved by evidence that 
one of pltfs. had so agreed to accept W. as tenant 
in lieu of deft. — Turner v. Hardey (1842), 9 
M. & W. 770 ; 1 Dowl. N. S. 954 ; 11 L. J. Ex. 
277 ; 152 E. R. 326. 

7506. Of agreement not to enforce debt.]* 

(1) W., the uncle of pltf.’s wife, was applied to by 
a friend of pltf. to advance £1,000 to defray some 
expenses connected with pltf.’s election as Member 
of Parliament. W. declined to make the advance, 
but said he would give pltf. £500 & deduct it from 
the legacy he intended to leave to his wife. Shortly 
afterwards W. sent pltf. a cheque for £500. Pltf. 
wrote to thank W., saying that he would gladly 
repay it at an early opportunity, & hoped shortly 
to be able to do so. A few weeks afterwards, as 
pltf. deposed, a conversation took place between 
him & W., & it was agreed at pltf.’s instance that 
pltf. should pay banker’s interest on the sum during 
W.’s life ; & pltf., for the purpose, as he deposed, 
of effectuating this agreement, signed & gave to 
W., a promissory note for £500, with interest at 
1 per cent., on the understanding that payment 
of the principal was not to be enforced, but only 
payment of interest during W.’s life. After W.’s 
death his exors. sued pltf. on the note for the £500 : 
— Held : although, if there had been a complete 
gift of the £500, it could not afterwards have 
formed a consideration for a promissory note, the 
exors. were entitled to recover, for that, as pltf. 
had not, before the giving of the promissory note, 
agreed to accept the £500 as a gift, it remained 
open whether it should be a gift or loan, & the 
giving the promissory note was conclusive evidence 
that the parties agreed upon its being a loan, & 
the ct. could not ^ow the documentary evidence 
to be rebutted by the parol evidence given by 
pltf. on his own behalf. 

(2) Evidence of pltf. on his own behalf as to a 
bargain with a man since dead ought, in the 
absence of corroboration, to be disregarded 
(James, L.,T.). — Hill v. Wilson (1873), 8 Ch. 
App. 888 ; 42 L. J. Ch. 817 ; 29 L. T. 238 ; 21 
W. R. 757, L. JJ. 

Annotations: — As to (1) Betd. Henry v. Smith (1895), 39 

Sol. Jo. 559. As to (2) Befd. He Richardson. Shilllto v. 

Hobson (1885), 30 Ch. D. 396. 


See, generally, Limitation of Actions. 


7606. Of agreement to accept as tenant — 

By one of executors.] — To an action for use & 
occupation for a quarter’s rent from Lady-day 
to Midsummer, 1841, deft, pleaded that by an 
agreement made between pltfs., exors. of T., & 


Sub-sect. 8. — Set-Off and Counterclaim 
against Representative. 

See, generally, B. S. C., Ord. 19, r. 3 ; Set-Off; 
Practice. 

7507. General rule — Claim sought to be set ofl- 


C. to testator, it was proved that the 
latter when lU in a hospital had sold 
a farm to C. & 11,000 of the purchase 
money was deposited In a bank to 
testator’s credit ; that C. withdrew this 
money on an order from testator who 
died some weeks after, when none was 
found on his person nor any record of 
its having been received by him. C. 
admitted navlnF drawn out the money, 
hut swore that he had paid it over to 
testator, but no other evidence of any 
kind was ffiven of such payment: — 
Held : a primd facie case having been 


®6rmnst C. & hi<? evidenoe 
corroborate, the 
ontRled to Judgment. — 

8 “cT 261 .-C>S«y'-™'‘ 

T~-r~ ^Employee of in- 
provision of 

against the admlnls- 
^ dweased person an opposite 

obtain 

Judgment on his own evidenoe, in 
respect of any matter occurring before 


the death of deceased, without corro- 
boration, does not apply to the evidence 
of an employee of the interested party, 
oven though the interested party is a 
corpn. — Imperial Bank v. Trusts & 
Guarantee Co., Ltd., [1921] 1 W. W. 
R. 801.— CAN. 


PART VII. SECl . 1, SUB-SECT. 8. 

7607 I. General rate — Claim, sought to 
he set off — Must be against representative 
as SUM.] — In an action by eztrlx. 
against a sheriff for money received 
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Must be against representative as such.] — Wc arc of 

opinion that the debts pleaded cannot be set off 
in the present case, this being a bail-bond. & pltf. 
not suing in his own right but in the nature of a 
trustee. It might bo as well said that when a 
man sues as exor., deft, may set off a debt from 
pltf. to deft, in his own right, as that deft, can 
set off in the present case. That is contrary not 
only to common sense but also to the plain words 
of the statute (Willes, J.). — Hutchinson v. 
Stubges (1741), Willes, 261 ; 126 B. R. 1103. 

AnnoUUiona : — Befd. Schofield v. CSorbett (1836), 11 Q. B. 

779. Mentd. aillinffham v. Waskett (1824), M*Cle. 108. 

7608. .] — Jones v. Mossop, No. 

7522, post. 

7509. .] — Ford v. Heale (1852), 

19 L. T. O. S. 109. 

7510. .] — (1) To an action by an 

administrator de honis non, who sues in his repre- 
sentative character, for a debt due after the death 
of intestate & in the lifetime of the first administra- 
tor, deft, cannot set off a debt due to him from the 
first administrator. 

(2) Therefore in such an action a plea that the 
moneys in the declaration mentioned were received 
by deft, as agent of II., first administratrix, for 
her, &i deft, applied them, as directed by H. & 
as her agent, in the administration of the estate 
of intestate, & that the moneys were not due from 
deft, to H. as administratrix, is bad. 

(3) The present case is entirely out of 2 Geo. 2, 
c. 22, 8. 13. There is no privity between the 
administrator de honis non & the original adminis- 
trator of an intestate. Present pltfs. do not repre- 
sent the original administratrix in respect of the 
debt due to deft., & therefore' could not bo sued 
by deft., consequently there is no mutuality 
between the debts (Lush, J.). — Allison v. Smith 
(1869), 10 B. & S. 747. 

See, now, Jud. Act, 1873, s. 24 (3). 

7611. .] — Phillips v. Howell, 

No. 7523, post. 

7512. Debt due from deceased as tradesman.] — 

Hawkins v. Freeman (1723), 2 Eq. Cas. Abr. 10 ; 
22 E. R, 8, L. C. 

7513. Debt due from deceased before deaths 
Whether set off against debt due to estate — Accrued 
after death.] — An exor. may sue in his own name 
for moneys received subsequent to testator’s 
death, & deft, cannot set off a debt due to him 
from testator. — Shipman v. Thomson (1738), 7 
Mod. Rep. 246; Willes, 103; Cooke, Pr, Cas. 
151 ; 87 E. R. 1219. 

Annotations : — Consd. Mardall v. Thollu<ison (1852), 18 Q. B. 

857. A^. Lambarde v. Older (1853). 17 Bear. 542 ; 

llees V. watts (1855), 11 Exoh. 410. jEteld. Schofield v. 

Corbett (1830), 6 Key. Sc M. K. B. 527. Mentd. Re 

Daiatroy, Exp. Mant, [1900] 1 Q. B. 546. 


7514. .] — Teoetmeyer v. Lum- 

LEY (1785), Willes, 264, n. ; 125 E. R. 1164. 

Annotations: — Conid. Kojrerson v. Ladbroke (1822), 7 
Moore, O. P. 412. Beta. Schofield v. Corbett (1836), 11 
Q. B. 779 ; Mardall v. Thellusson (1852), 18 Q. B. 857 ; 
Watts V. Rees (1854), 23 L. J. Ex. 238. 

7615. .] — To assumpsit for money 

received to the use of pltf. as administrator, &; on 
an account stated with him as administrator, witli 
promises to him as administrator, deft, cannot 

E lead a set-off for money due from the intestate in 
is lifetime. — Schofield v, Corbett (1836), 11 
Q. B. 779 ; 6 Nev. & M. K. B. 627 ; 116 E. R. 
666. 

Annotation: — ^Beld. Roes v. Watts (1855), 11 Exch. 410. 

7516. .] — creditor of intestate 

purchased part of intestate’s goods from his 
administrator : — Held : he could not set off the 
amount against a debt due to him from intestate 
at his decease. — Lambarde v. Older (1851), 17 
Beav. 642 ; 23 L. J. Ch. 18 ; 22 L. T. O. S. 94 ; 
17 Jur. 1110 ; 2 W. R. 32 ; 61 E. R. 1144. 

Annotations: — Distd. Watkln v. Newcomen (1883), Cab. 
& El. 113. Bold. Wront v. Dawes (1858), 25 Beav. 369 ; 
Re Gret^on, Chrlstlson v. Bolam (1887), 36 Ch. D. 223. 

7517. .] — To an action by an 

administrator, who sues in his representative 
character for a debt due after the death of intestate 
deft, cannot set off a debt due to him from intestate 
in his lifetime. — R ees v. Watts (1855), 11 Exch. 
410 ; 3 C. L. R. 1435 ; 25 L. J. Ex. 30 ; 1 Jur. 
N. 8. 1023 ; 3 W. R. 575 ; 156 E. R. 891, Ex. Ch. ; 
affg. 8. C. sub nom. Watts v. Rees, 9 Exch. 696. 

A nnotaUons : — Apld. Newell r. National Provincial Bank of 
England (1 876), 1 C. P. D. 496. Befd. Mardall v. Thclhisson 
(1866), 6 E. & B. 976 ; HaUett v. Hallett (1879) 13 Ch. D. 
232 ; Re Gregson, Christian v. Bolain (1887), 36 Ch. D. 
223; Watkins v. Lindsay (1898), 67 L. J. Q. B. 362. 
Mentd. Bennett v. White, 11910] 2 K. B. 1 ; Rc Peruvian 
Ry. Constniction Co., [1915] 2 Cfii. 144. 

7518. .] — A., being about to be 

married, effected a policy on his own life in the 
names of defts., & by liis marriage settlement, of 
which defts. were trustees, he settled the policy 
in terms which excepted the bonuses. By the 
negligence of the trustees, a portion of certain 
other property comprised in the settlement was 
misappropriated & lost by A. After A.’s death 
the sum assured by the policy & also a sum 
representing bonuses thereon were paid by the 
assurances co. to the trustees, & his extrix. brought 
an action against them to recover the last- 
mentioned sum ; — Held : the trustees could not 
retain such sum to answer their claim against A. 
in respect of his misappropriation of the trust 
funds, the bonuses not being subject to the 
settlement, &, therefore, not being taken by 
extrix. under the settlement, & there being no 
set off or mutual debt since the debt from A. to 
the trustees was payable in his lifetime, while the 
debt from the trustees to A. in respect of the 


to her use as extrix. on a fl. fa. against 
D. : — Held : a set-off by deft, against 
pltf. in her own right was inadmissible, 
pltf. claiming in her representative 
oharaoter. — Dkvun v. Jakvib (1840), 
3 Ont. Dig. 6354.— CAN. 

7607 11. .] — Exors. of 

private Sc partnership estates, although 
the same Individuals, must be in law 
considered as distinct personal. Sc it 
is incompetent to plead against the 
exor. of the private estate a rooon- 
ventlonal claim against the partner- 
ship Mtato. — ROBEltTBON Sc OS.MOND 
(Exrcutobs of Naude) V. Zisrvoqel’s 
Executrix (1833), 3 Men. 354. — S. AF. 

J. — ^voi,. XXIV, 


7518 i. Debt due from deceased before 
death — Whether set off against debt due 
to estate — Accrued after death.] — In 
assumpsit, upon promiw to an Intestate, 
a note of hand made by him, Sc after 
bis death endorsed to deft., cannot be 
pleaded as a set-off to an action by the 
administrator. — Curry Sc Orr v. 
Hibbard (1836), 3 N. B. R. (Ber.) 
300.— CAN. 


7518 U. .1— Pltfs. oon- 

slgned goods to defts. to be sold Sc the 
proceeds handed over to 8. 8. being 
indebted to defts. gave them a pro- 
missory note for the amount Sc died 
leaving his estate insolvent. In an 


action by exors. of 8 . in the name of 

} )ltf8. to recover the amotmt arising 
rom the sale of the goods : — Held : 
defts. were entitled to ofbet the amoxmt 
of the note given by 8. — Chisholm v. 
Chisholm (1872), 9 N. 8 . R. 85. — 
CAN. 

7518 iU. .] — In an 

action of trespass by administrator for 
entering the warehouse of deceased after 
Ms death Sc taking Sc converting goods 
therein, deft, set off a debt due by 
deceased to Mm. An administration 
order had been made, of wMoh deft, 
had notice before defence : — Held : the 
set-off was bad. — ^Monteith v. Walsh 
(1884), 10 P. R. 162.— CAN. 


O 
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bonuses wa43 not so payable. — H allbtt v. Hallbtt 
(1879), 13 Ch. D. 232 ; 49 L. J. Ch. 61 ; 41 L. T. 
723 ; 28W. R. 321. 


AnnotaHona : — Reid. Re Gregson, Chrlatlsou v. Bolom (1887h 
36 Ch. D. 228 ; Re Weston, Davies v. Togart, [1900] 2 
Ch. 164. 


7519. ,] — Re Oregson, Christi- 

SON V. Bolam, No. 7626, post. 

7520. Debt due from deceased after death — 
Not set off against debt due to deceased — Accrued 
before death.] — ^Allison v. Smith, No. 7510, ante. 

7521. .] — (1) To an action by an 

administrator for the bahmce of intestate’s 
h anking account at the time of his death, defts. 
in their statement of defence sought to avail 
themselves, either by way of set off or of counter- 
claim, of a debt due to them from intestate as one 
of several makers of a promisso]^ note for £1,000, 
which did not become due imtil after intestate’s 
death. Reply, that, before action an order was 
made in an administration suit in the Ch. Div., to 
take an accoimt of the debts & liabilities affecting 
the personal estate of deceased, of which defts. 
before action had notice ; & that, under Law of 
Property Amendment Act, 1860 (c. 38), s. 14, 
equity would restrain any proceedings on the note 
until the account had been taken. On demurrer 
to this reply : — Held : upon the authority of 
Rees V. Wails, No. 7517, anie, the claim in respect 
of the promissory note could not be relied on as a 
set-off ; &, in accordance with the practice in 
equity, defts. must under the circumstances be 
restrained from setting it up byway of counter- 
claim, & be left to prove for it in the administration 
suit. 

(2) As the claim in respect of the £1,000 
promissory note did not mature in the lifetime of 
the maker, intestate, it cannot be set off against 
a debt due to deceased in his lifetime (Archibald, 
J.). — ^Newell v. National Provincial Bank of 
England (1876), 1 C. P. D. 496 ; 45 L. J. Q. B. 
285 ; 34 L. T. 533 ; 40 J. P. 376 ; 24 W. R. 458 ; 
3 Char. Pr. Cas. 47. 

Annotaiions : — As to (1) Reid. Macdonald v. Carington 

(1878), 48 ]j. J. Q. Jt, 179; Re OreffBon, Cbristiaou r. 

Bolam (1887), 36 Ch. D. 223. A’' to (2) Distd. Watkins r. 

Lindsay (1898), 67 L. J. Q. B. 362. Reid. Hallott v. Hollctt 

(1879), 13 Oh. D. 232. 


7522. Representative beneficially entitled — To 
subject-matter of action — Effect on right to set off.] 
— The debt upon the bond was due to J. R. Tbe 
debts which pltf. paid were the debts of R. R. 
[the insolvent]. The sums therefore were due in 
different rights ; & no rule is better understood 
than that you cannot set off demands due in 
different rights — ^the principle being that one 
man’s money shall not be applied to pay another 
man’s debt. But in this case it was said that 
inasmuch as R. R. was sole next of kin & adminis- 
trator of J. R., dD as it appeared by the answer of 
deft, [assignee & administrator of R. R.]. That 
R. R. was entitled beneficially to this very sum of 
^:500, the difficulty I have adverted to did not 
arise. If the effect of the answer be that before 
the date of the vesting order, R. R., as adminis- 
trator & next of kin of J . R., had become beneficial 


owner of the bond, there is no technical reason, 
founded in the orim of his claim, why the ct. 
should not treat the bond as his, & ^ve ^tf. 
[surety for R. R.] the equity he claims. The 
admission in the answer is most distinct, that the 
bond itself is part of the beneficial estate of R. R. 
& that deft, obtained letters of administration 
empowering him to recover it, not as part of the 
estate of J. R. but as part of the estate of the 
insolvent. That admission relieves the case of 
aU difficulty with regard to the fact of the debts 
being due in different rights. The case is the same 
in principle as where an assent has been given to 
a legacy whereby the property has p^ed to the 
legatee, being himself an exor., in which case the 
legacy is separated from the estate of testator 
& becomes the property of the legatee (WiGRAM, 
V.-C.). — Jones v. Mossop (1844), 3 Hare, 568 ; 
13 L. J. Ch. 470 ; 8 Jur. 1064 ; 67 E. R. 506. 


Annotations : — Distd. Re Willis, Percival, Ex p. Morler 
(1879), 12 Ch. D. 491. Reid. Freeman v. Lomas (1851), 
9 Hare, 109; Wilson v. Leslie (1857), 6 W. R. 815 ; 
Cochrane v. Green (1860), 9 C. B. N. S. 448 ; Middleton r. 
Pollock , Ear j:;. Nugee (1875), L. 11. 20 Eq. 29. 


7523. .]— (!) Pltf. as purchaser 

of leasehold property, obtained judgment for 
specific performance against deft, as administra- 
trix of an intestate with costs to be paid by her 
personally. Deft, had a beneficial interest, to the 
extent of one-fourth in intestate’s estate, & it w^ 
alleged that except a mtge. tliere were no unpaid 
debts of intestate, & that the purchase-money 
payable by pltf. represented the whole of intestate's 
estate. The judgment not having been passed & 
entered, pltf. moved for the addition of a direction 
enabling him to deduct the costs due to him from 
deft, from so much of the purchase-money as 
represented her beneficial interest in the intestate’s 
estate : — Held : without some form of adminis- 
tration order, which the ct. had no power to make 
in this action, it was impossible to ascertain what 
the amount representing the beneficial interest of 
deft, was, so as to bind other persons interested in 
intestate’s estate, &, though a set-off of costs 
against purchase-money might be allowed in a 
case where the debt due to & the debt due from 
the vendor were so, duo in the same capacity, 
pltf. here could not be allowed to bring into account 
all or any part of an unascertained sum to which 
deft, might be beneficially entitled in the adminis- 
tration of intestate’s estate, as against the purchase- 
money which was due to her in her representative 
capacity. 

(2) It is conceded that pltf. could not ask to 
retain his costs out of the purchase-money 
generally, that being payable to deft, in her 
capacity of administratrix, Sc the costs being due 
from her personally (Byrne, J.). — Phiujps v. 
Howell, [1901] 2 Ch. 773 ; 71 L. J. Ch. 13 ; 85 
L. T. 777 ; 50 W. R. 73 ; 46 Sol. Jo. 12. 


7524. Claim against mortgagee — For surplus 
after security realised — Whether unsecured debts 
set off.] — After the death of mtgor. insolvent, 
mtgees. of a policy on the life of the mtgor., taken 
in their names, received the policy moneys. After 
satisfaction of their mtge. debt, they had a balance 
in their hands. This they claimed to retain 
against exor. of mtgor., to satisfy an unsecured 
simple contract debt due from mtgor. to them ; — 


7622 1 . Representative beneficially en- 
titled — To subJed^maUer of actum— 
Effect on righi to set off.l-~Wbere an 
oxor. if) the aole person beneficially 


into^ted in the estate of testator, Sc 
"i arainst the estate have been 

satlsflra, a debt dne by him personally 
may be set oil In an action brought by 


him as exor. to recover a debt due to 
the estate. — W illiams v. MacDonald, 
[1916] V. L. R. 229.— AU8. 
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Beld : they were entitled to do bo. — Re Habel- 
foot’s Estate, Oelauntler’s Claim (1872), L. R. 
13 Eq. 327 ; 26 L. T. 146 ; sub nom. Re Hazel* 
foot’s Estate, Chauntlru’s Claim, 41 L. J. Ch. 
286. 

AnnoUttiotM : — ^K.P. Talbot v. Frero (1878), 9 Ch. D. 668. 

Conid. Re Oreeson, ChristlRon v. Bolam (1887), 36 Ch. D. 

228. field. Pile V, Pile (187M, 23 W. R. 440. Meatd. 

Re General Provident Aesoe., Ex p. National Bank (1872), 

L. R. 14 Bq. 607. 

7625. Deceased mortgagor In- 

solvent.] — Where mtgor. dies insolvent & mtgee. 
then realises his security &, after paying himself 
the mtge. debt out of the proceeds, has a surplus 
in his hands, he cannot retain that surplus in pay- 
ment of a simple contract debt due to him from 
mtgor. &> so give himself a preference over other 
creditors, but must hand it over to the mtgor.’s 
legal personal representatives as part of his estate, 
mtgee. being in the position of a trustee of the 
surplus for the estate. — Talbot v. Prere (1878), 
9 Ch. D. 668 ; 27 W. R. 148. 

Annotations : — Apld. Re Greemon, Christhton tj. Bolam (1 887), 

36 Ch. D. 223. field. Koxbnrghe v. Cox (1881), 17 Ch. 

D. 520 : Re Hankey, Cunlifle Smith v. Hankey, [1899] 

1 Ch. 641 ; Re Godney, Smith t>. Gmmmltt, [1908] 1 Ch. 

804 ; Re Sutherland, Mlchell v. Bubna, [1914] 2 Ch. 720 ; 

Re Throne, [1914] 2 Ch. 438. 

7526. .] — G. died insolvent, 

having mortgaged an estate for his own life to 
secure an annuity granted by himself, payable 
during his own hfe. He had also mortgaged a 
policy on his own life to the same mtgees. After 
the death of G. mtgees. received in respect of the 
policy a sum more than sufficient to satisfy the 
amount secured on the policy : — Held : they had 
no right to set off the balance against exor. in 
respect of arrears of the annuity. — Be Ghegson, 
Christison V. Botam (1887), 36 Ch. D. 223 ; 67 
L. J. Ch. 221 ; 67 L. T. 260 ; 35 W. R. 803. 

A nnolalions : — Coiud. Re Gedney, Smith v, Gmmmltt, 

[19081 1 Ch. 804. field. Re Thome, [1914] 2 Ch. 438. 

Menta. Watkins v. Lindsay (1898), 67 L, J. Q. B. 362 

7527. Assignee of mortgagee.] — 

Testator by his will, dated in 1890, devised & be- 
queathed all his real & personal estate to his widow 
& appointed her his sole extrix. He died in 1801, 
insolvent. The widow did not prove the will. 
In 1907 a judgment was given for the administra- 
tion of his real & personal estate. Between the 
date of testator’s death & the date of the judgment, 
H. purchased & had assigned to him certain bond 
& simple contract debts due from testator & also 
took transfers of certain mtges. on testator’s real 
estate. In exercise of the powers of sale contained 
in the mtges. H. sold the mortgaged properties 
& after paying himself principal & interest out of 
the proceeds, there remained in his hands a balance 
which he claimed to set off in satisfaction pro 
tanto of the debts due to him from testator’s estate : 
Held : the purchase by H. after testator’s death of 
the debts, & the transfers to him of m^es. followed 
by a sale under the powers of sale were not mutual 
dealings between him & the testator’s estate 
within Bkpcy. Act, 1883 (c. 62), s. 38, &> he was not 
therefore entitled to the right of set-off he claimed. 
— Re Gedney, Smith v. Grummitt, [1908] 1 Ch. 
804 ; 77 L. J. Ch. 428 ; 98 L. T. 797 ; 16 Mans. 
97. 

Annotation: — field. Re Thome, [1914] 2 Ch. 438. 


PART VII. SECT. 1, SUB-SECT. 9.— A. 

n^. LiahUUy on failure of acUon.'i 
— Bxora. will be ordered personally to 
reimy costs paid to them or their solr. 
under a decree which Is afterwards 


7628. Set-Off of judgment debt — ^Against judg- 
ment for representative in another courts — 
Barker v. Braham (1773), 3 Wils. 396 ; 2 Wm. 
Bl. 869 ; 95 E. R. 1120. 

Annotations: — Apld. Brldsea v. Smyth (1831), 8 Blnor. 29. 

Mentd. Morland v. Lashley, Same v. Lashloy (1794), 2 

Hy. Bl. 441, n. 

7529. .] — Held : a judgment for 

pltf . in this ct. might be set off against a judgment 
for deft, in K. B., although pltf. was dead, & the 
judgment was assets in the Imnds of her adminis- 
trator. — Bridges v. Smyth (1831), 8 Bing. 29; 
1 Dowl. 242 ; 1 Moo. & S. 93 ; 1 L. J. C. P. 33 ; 
131 E. R. 311. 

Annotations : — Mentd. Green v. Cobden (1837), 4 Scott, 

486 : Miles v. Bough (184^, 6 L. T. O. S. 325 ; Scott v. 

De Richebourg (1851), 11 O. B. 447. 

7530. Set-Off of interest under will — ^Against 
value of estate assets detained.] — Bill stated pltf. 
to be entitled to certain benefits, under the will 
of which deft, was exor. ; that a bill was filed for 
an account of the personal estate, etc., & decree 
having been made pltf. was charged before the 
master with several articles of the personal estate 
possessed by him, that the account between them 
was afterwards referred to an arbitrator, who 
found a small sum in favour of pltfs., but never 
made an award ; that after this deft., as exor., 
brought an action against pltf. for the effects so 
possessed by him. The bill prayed an injunction, 
& that the value of the articles possessed by pltf. 
might be deducted out of the interest taken by 
him under the will. To this bill there was a 
demurrer for want of equity, which was over- 
ruled. — Milner v. Goolden (1785), 1 Cox, Eq. 
Cas. 195 ; 29 E. R. 1125, L. C. 

7631. Counterclaim against representative — In 
respect of personal & estate liabilities — Action by 
representative in own right.] — Deft, must not set 
up by way of counterclaim against the claim of 
pltf., suing only in a distinct personal character, 
claims against him personally & also as an exor. — 
Macdonald v. Cabington (1878), 4 C. P. D. 28 ; 
48 L. J. Q. B. 179 ; 39 L. T. 426 ; 27 W. R. 163. 
Annotations : — Afield. Re GUsou, Gilson v, Gilson, [1894] 

2 Ch. 92. Mentd. Gray v. Webb (1882), 21 Ch. D. 802. 

7532. For payment of funeral expenses — 

Debt due before death — Cause of action arising after 
death.] — In an action by exor. for the detention of 
goods of testator taken possession of, after testator’s 
death, deft, may counterclaim for funeral expenses 
of testator paid by him, & also for a debt due to 
him from testator before his death. — ^Watkin v. 
Newcomen (1883), 1 Cab. & El. 113. 

,]—See R. S. C., Ord. 18, r. 6. 


Sub-sect. 9. — Costs. 

A. Pereonal Liability of Representative, 

Note. — Cases prior to the Civil Procedure Act, 
1833 (c, 42), dealing with the liability of the representa- 
tive to costs in unsuccessfid actions have been omitted 
as obsolete. 

7538. Liability on failure of action — In absence 
of order to contrary.] — Ashton v, Poynter (1835), 
1 Cr. M. & R. 738 ; 3 Dowl. 466 ; 1 Gale, 67 ; 5 
Tyr. 322 ; 4 L. J. Ex. 71 ; 149 E. R. 1278. 


reversed.— D avidson e. Thirkell 
(1850), 1 Gr. 284.— CAN. 

Q. .1 — When a decree of a 

probate ot. is reversed as against an 
exor. he will not in ordinary oases be 


subjected personally to costs . — Re 
MoDonadd^ Estate (1855), 2 N. S. R. 
(James) 343. — OAN. 

p. .] — Where an administra- 

tor brongnt an unfounded action 

O 2 
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Sect. 1 . — Actions hy representative : Suh’Sect. 9,-4 
B. ; sub-sect, 10.] 


7584. 


Though action brought bonft flde.l- 


The circumstance, that an exor. has commenced & 
conducted an action properly, is not sufficient to 
exempt him from coste, if lie fails. — Southgate v. 
Crowley (1835), 1 Bing. N. C. 618 ; 1 Hodg. 1 ; 
1 Scott, 374 ; 4 L. J. O. P. 102 ; 131 E. B. 1217 ; 
8iib nom. Brown v. Croley, 3 Dowl. 386. 

Annotations : — Refd. Bn^ler v. Twlsden (1835), 2 Bluff. N. C. 
263 ; Lakln v. Massie (1835), 1 Gale, 270 : Mad dock t>. 
Phillips (1835), 3 Ad. & El. 108 ; Farley v. Briont (1836), 
3 Ad. & El. 839 ; Blrkhoad v. North (1847), 4 Dow. & L. 
732. 


7535 , Unless caused by misconduct 

of defendant.] — The ct. will not relieve an exor. or 
administrator pltf. from costs, unless there has 
been some misconduct on the part of deft., which 
led pltf. to proceed with the action, or unless some 
other very peculiar ground is laid for the inter- 
ference of the ct. It is not enough that the action 
was brought bond fidSt that pltf. had apparently 
reasonable grounds for suing, &, that he was taken 
by surprise by the defence. — Godson v. Freeman 
(1835), 2 Cr. M. & 11. 685 ; 1 Gale, 329 ; Tyr. & 
Gr. 35 ; 5 L. J. Ex. 41 ; 150 E. R. 249. 

Annotation: — Reid. Bedinayne r. Moon (1856), 25 L. J. 

Q. B. 311. 

7536. •]—(!) As a general rule, 

since Civil Procedure Act, 1833 (c. 42), s. 3, exors., 
pltfs., arc liable to costs where they do not succeed, 
& it is incumbent on them to show some facts 
which may satisfy the ct. that they should be 
exempt in the particular case. 

The fact that they were advised by counsel, that 
a point of law wliich was ultimately decided against 
them was in their favour or, at all events, that there 
was sufficient doubt, as that pltfs. ought to take 
the opinion of a ct. of law upon it, is not sufficient. 

(2) The conduct of defts. after action brought, 
as that there was greater prolixity of pleading 
than necessary, etc., will not be considered by the 
ct. in exercising their discretion as to relieving 
exors, from costs. — Parley v. Briant (1836), 3 
Ad. & El. 839 ; 1 IJar. & W. 775 ; 5 L. J. K. B. 
132 ; 0 L. J. K. B. 87 ; 111 E, K. 632. 

Annotations: — Ocncrally, Mentd. Morse r. Tucker (1846), 

5 Hare, 79 ; .St. George Steam -Packet Co., Kx v. 

Hamer’s Devisees (1852), 21 L. J. Ch. 832. 


7537. .] — Exors. are jyn/md facie liable 

to the payment of costs if they fail in an action, 
& it is not enough, to exempt them, to show that 
they brought the action bond Me . — Lewis v. 
Makpelt (1837), Murp. & H. 5, 


7538. Unless caused by misconduct of de- 

fendant.] — Exors. who are pltfs. will not be 
exempted from paying the costs of issues on 
which they have failed unless deft, has been guilty 
of deception or misrepresentation. It is not 
enough that conduct of deft, has been such os to 
induce the exors. to go on. — ^Birkhead v. North 
(1847), 4 Dow. & L. 732 ; 2 Saund. & C. 9 ; 10 
L. J. Q. B. 284 ; 9 L. T. O. S. 106 ; 11 Jur. 436. 

7539. 


^ I -.]—In order to exempt pltf., 

administrator, who lias failed in an action from 
payment of costs under Civil Procedure Act 


1833 (c. 42), 8. 31, it is not enough that deft., 
being in possession of evidence wmch he knows 
will defeat pltf.*s case at the trial, or may 
prevent him from bringing the action, does not 
volunteer a disclosure of it. But if pltf., adminis- 
trator, applied to deft, for information, the result 
of which may decide the case, deft, is guilty of 
misconduct if by suppression or concealment or 
miscolouring he leads him astray, induces him 
to continue his action. In this latter case, sucli 
pltf. if he fail in the action, will be exempt from 
payment of costs. — R bdmaynb v. Moon (1850), 
25 L. J. Q. B. 311 ; 27 L. T. O. S. 191 ; 2 Jur. 
N. S. 691. 

7540. Revival of dismissed suit.] — An exor., 

after a bill filed by testator had been dismissed with 
costs, revived the suit, alleging that he intended to 
appeal. Exor. was ordered to pay the costs of 
the suit. — H orlock v. Priestley (1837), 8 Sim. 
621 ; 69 E. R. 246. 

Annotations: — Folld. Boynton v. Boynton (1878), 9 Ch. D, 

250 {see (1879), 4 App. Cas. 733). Reid. Cook v. Hathway 

(1869), L. It. 8 Eq. 612. 

7541. Proceedings begun by testator.] — 

An order under the modem practice, allowing 
exor. to continue the proceedings in an action 
instituted by testator, which order has been 
obtained by him after a judgment in favour of 
testator, & after notice of an appeal against that 
judgment, is equivalent to the old order for revivor, 
& subjects him to the same liabilities. He becomes 
In effect a substantive party to the suit, & is 
personally liable to costs, — B oynton v. Boynton 
( 1879), 4 App. Cas. 733 ; 41 L. T, 450 ; 27 W. R. 
825, H. L. 

Annotations: — Apld. Jit London Drapery Stores, (1898) 

2 Ch. 684 ; lie Wenboni, 11905] 1 Ch. 413. 

7542. Liability on nonsuit.] — An exor. having 
been nonsuited in an action to recover the amount 
of a policy of insurance effected on the life of testa- 
tor, the ct. ordered judgment to be entered up for 
deft, without costs, under Civil Procedure Act, 
1833 (c. 42), it appearing to be pltf.’s duty to 
attempt the recovery of the money. — L ysons v. 
Barrow (1834) 10 Bing. 563 ; 4 Moo. & S. 463 ; 
2 Dowl. 807 ; 3 L. J. C. P. 192 ; 131 E. R. 1013. 

Annotations: — H.F. Ashton v. PojTitcr (1835), 3 Dowl. 465. 

Dbtd. Engler o. Twisden (1835), 2 Bing. N. C. 263. Bi^. 

Godson V. Froeman (1835), 5 L. J. Ex. 41 ; Lewis v. 

Martelt (1837), Murp. & H. 5. 

7543. .] — Where an exor. or administrator 

sues in his representative character, & deft, obtains 
judgment as in case of a nonsuit, the exor. is not 
liable to the costs of the cause, but only to such 
costs as have been occasioned by his own wilful 
negligence in not proceeding to trial. — P ickup v. 
Wharton (1834), 2 Or. & M. 401 ; 2 Dowl. 388 ; 
4 Tyr. 224 ; 3 L. J. Ex. 97 ; 149 E. R. 816. 
Annotation : — Refd. Moon v. Durden (1848), 2 Kxch. 22. 

7544. .] — An exor. suing on a count upon 

promises to himself as exor., stating a consideration , 
partly of money due to testator in his lifetime, dc 
partly of an account stated with himself as exor., 
is liable to costs if nonsuited, & cannot bo relieved 
by the ct. or a judge under Civil Procedure Act, 
1833 (c. 42), 8. 31 . — Spence v. Albert (1835), 2 
Ad. & El. 785; IHar. &W. 7; 4Nev. &M. K.B. 


against testator’s widow, which she 
was put to costs in defending .* — Held : 
her only remedy for snch costs was 
against the administrator personally, 
not agftinst the estate. — R odobrs v. 
Hoooxrs (1867), 13 Gr. 457.~CAN. 
q. Effect on attorney's rights.] 


^ - an exor. that hi 

costs of a suit 

not in Itself deprive thi 

riirht bysuch exor. of hi 

right to r^vor his costs from th( 

Pii:.xi.vaTO\ (1894) 


75421 . LiabUUy on nonsuU .] — Where 
an exor. declare, upon promises to 
himself, & was nonsuited, the ct. 
allowed deft, her costa. — O rosvknob’s 
Exroutors V. Aonrw (1835), Ber. 58. 
—CAN. 
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385 ; 4 L. J. Ex. 72, n. ; 4 L. J. K. B. 97 ; 111 
E. B. 303. 

Annotation : — Reid. Ashton v. Poynter (1835). 1 Cr. M. & R. 

7 33. 

B, Security for Costs. 

7545. Whether security ordered — Representative 
resident outside Jurisdiction.] — Pltfs., who live out 
of the jurisdiction of the ct., may be compelled 
to give security for costs, though such pltfs. sue 
as exors. — C hevalier v. Pinnis (1819), 1 Brod. & 
Bing. 277 ; 3 Moore, C. P. 602 ; 129 E. B. 729. 

Annotations: — FoUd. Chamberlain v. Chamberlain (1832), 

1 Dowl. 366. B^d. Sykes v. Sykes (1866), L. 11. 4 C. P. 

645. 

7546. .] — The ci. will compel a pltf., 

extrix., who is out of the jurisdiction to give 
security for costs ; but such security will be 
coniined to those costs only for which she would 
be liable. — C hamberlain v. Chamberlain (1832), 

I Bowl. 300. 

Annotation : — Held. Sykes v. Sykes (1869), L. 11. 4 C. 1*. 

645. 

7547. Action under Lord Campbeli's Act, 

1845 (c. 93).] — In an action brought by an 
administrator under above Act, for the benefit of 
deceased’s widow & children, the ct. refused to 
order security for costs to be given merely on the 
ground that pltf. was suing wholly for the benefit 
of others. 

The rule is not to order security for costs unless 
it is shown that pltf., besides being merely nominal 
pltf., is also in insolvent circumstances (Bram- 
WELL, B.). 

The ct. ought not to order security for costs in 
an action biought under the Act by an adminis- 
trator unless there has been something like practice 
in the case (Maktin, B.). — Larshen v. Monmouth- 
siiiiiE Bailway & Canal Co. (1807), 10 L. T. 289. 

7548. Representative Insolvent.] — An exor. 

is not a nominal pltf. within the rule that where a 
mere nominal pltf. is insolvent security for costs 
will be ordered. — Sykes v. Sykes (1809), L. B. 

4 C. P. 045 ; 38 L. J. C. P. 281 ; 20 L. T. 003 ; 17 
W. B. 799. 

A nnoUitions : — Apld. Denston v. Asbtou (1869), L. K. 4 

Q. 13. 690. Consd. l*ooley'R Trustee in Bankruptcy r. 

Whetham (1884), 28 Cb. D. 38 ; Cowell v. Taylor (1885), 

31Ch. D. 34; Oroctierv. Kalm, [1906] 2 K. B. 374. Apprvd. 

Reader v. Kabn (1906), 75 L. J. K. B. 660. Consd. White 

V. Butt, 11909] 1 K. B. 60. Beld. United Ports Insce. r. ! 

Hill (1870), L. R. 6 g. B. 395 ; Blackett r. Blackett & 

FraU (1902), 71 L. J. P. 09. 

7 549. ,] — 1*1 if . , who is an administrator, 

(‘Vi‘n although tlie letters of administration are only 


granted to him as the attorney of a person who is 
abroad & imtil that person obtains letters of 
administration, &> although he is shown to be 
insolvent, will not be ordered to give security for 
deft.’s costs of the action. — Rainbow v. Kittoe, 
[1916] 1 Ch. 313 ; 85 L. J. Ch. 468 ; 114L.T. 600; 
00 Sol. Jo. 338. 


Sub-sect. 10. — Execution. 

ScCf gcnerallyy Execution, Vol. XXI., pp. 407 
ct seq. 

7550. Effect of revocation of letters of adminis- 
tration — ^After Judgment obtained.] — The letters of 
administration being revoked, pltf.’s power is 
determined, for he prosecutes the suit in another’s 
right, for he is but as the ordinary’s servant ; then 
the ground of the suit being overthrown, viz. his 
commission, he has no authority to proceed further, 
& so the execution awarded without warrant. 

The same law on a judgment had by an adminis- 
trator, the second administrator shall not have 
execution upon it, for he has not privity to the 
record {per CuR.). — Barnehurst v. Yelverton 
(1605), Yelv. 83 ; Brownl. 91; Noy, 15 ; 80E.R. 57. 

.] — Nee, generally^ Part II., Sect. 9, 

sub-sect. 2, ante. 

7551. Effect of death of representative — Execu- 
tion not abated.] — If an exor. brings trespass for 
goods taken out of his own possession, which w'erc 
testator’s, & recovers & makes his exor,, &: dies, 
although the record is general, so that non constat 
w’hether the goods, for which the trespass was 
brought, w'ore testator’s or not, yet if exor. sues 
execution, lie shall have them to the use of first 
testator. For so were they adjudged in testator 
to be assets, viz. the damages for the taking of the 
goods. But if an administrator brings such general 
action for goods which re vera were intestate’s & 
recovera dies, his administrator sliall have 
execution of the judgment, qui non cotistat by the 
record to whom the goods belonged. But when he 
recovers, then the administrator of first intestate 
shall compel him in a ct. of equity to pay him as 
much money to the use of first intestate, as he 
had recovered before (Popuam, J.). — ^Yaites v. 
Gough (1603), Yelv. 33 ; 80 E. R. 24 ; sub nom. 
Yate V. Goth, Moore, K. B. 680. 

Annotation ; — Mentd. Wynne v. Wynne (1743), 1 Wils. 42. 

7552. .] — (1) Pltf.’s death did not abate the 

execution, &> the sheriff, notwithstanding that, 
might proceed in it, because the sheriff has nothing 


PART VII. SECT. 1, SUB-SECT. 9.- B. 

76461. Whether seevrilp ordered — Ite- 
vre^ntative resident outside jurisdiction. ] 
— Ajv extrix. resident abroad, applying 
for payment out of ct. of moneys to 
the credit of testator, was ordered to 
Kivo security for costs of an alieged 
asslmioo of the fiuid, who opposed the 
application . — lie PiOUCKK, Paiikku r. 
Pakkkh (1806), 16 P. R. 392.-— CAN. 

764611. — — .] — O’Buikn r. 

- (1842), 4 I. L, 11. 419 ; 2 Leg. 
hop. 294.— IR. 


7645 Hi. ]— 

luwiN. [1009] 1 I. R. 201. 


Wui!:b:LA.N v. 

— IR. 


r. l^eraonal action for mm* 
■“potfc dmconlinucd — Costs unpaid,}— 
adniinistrator of his late wife 
I action to recover coin 

4cath, alleged to hav< 
reason of the neglifi^cx 
01 the defts. ih’evious to his obtmnini 


letters of administration to his wife’s 
estate 1)0 hud brought an action in his 
own name against defts. for the same 
purpose, but discontinued it. The 
costs of the first action being unpaid, 
the defts. applied for security for 
costs : — J/(id : the cause of action in 
the two cases waa not the same, & an 
order staying proceedings till pltf. 
should give security for costs was set 
aside.— Lif(’A8 v. Oki’Ickshaxk (1889), 
13 P. R. 31.— CAN. 

■. Jn contested claims in 

Probate Court .] — The rule of the 
Supremo Ct. in relation to scciwity fur 
costs is not applicabio to contested 
claims in the Prouate Ct. — 7?c Pkikst’s 
Estatr (1908), 43 N. S. R. 230 ; 0 
K. L. R, 342.— CAN. 

t. Insolvent suing in repre- 

sentatiec capacity .] — ^Whlle as a general 
rule security for costs will be ordered 
in case proceediuip} 02*0 taken by an 


insfilvcnt person for the benefit of 
other persons, this rule does not apply 
in the case of an exor. — Kkuz v. Crow’s 
Nkst Pass Coal Co., Ltd. (1909), 14 
B. C. R. 385.— CAN. 

a. .] — When pltf. brings 

an action as exor., ho will not 
be required, even though he l>e in- 
solvent, to give security for deft.’s 
costs if the estate of which ho is exor. 
is solvent. — Henry v. Biuuer (1910), 
44 I. L. T. 47.— IR. 


PART VII. SECT. 1, SUB-SECT. 10. 

b. .Judgment against administratrix 
in own right — Sale by sheriff of pro- 
perty held by her as administratrix.] 
— Administratrix was nonsuited, 8c 
judgment was marked against her in 
her own right ; the sheriff seised 8c 
sold two houses which she held as 
administratrix : — Held : the salo was 
void, us Judgment marked against the 
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Sed, 1. — Actions bp representative: Sub-sect, 10. 
Sect, 2 ; Sub-sects. 1, 2 <B: 3.] 

more to do with pltf., for the writ commands him 
to levy & bring the money into ct., which pltf. s 
death does no way hinder. Besides, an execution 
is an entire thing, & cannot be superseded after it 
is begun {per Cur.). 

(2) Since, by 17 Car. 2, c. 8, an administrator 
de bonis non may commence an execution on a 
judgment obtained by an exor. or administrator, 
it is but reasonable, &r within the equity of that 
Act, that an administrator de bonis non should be 
permitted to perfect an execution thus begun ; 
for the right now comes to him {per CuR.). — Ci.erk 
V. Withers (1704), 1 Salk, 322; Holt, K. B. 303, 
646; 2 Ld. Raym. 1072; 11 Mod. Rep. 34; 6 
Mod. Rep. 290 ; 91 E. R. 286. 

AnnoiatioTis :—As to (I) Consd. White r. Hayward (1752), 
2 Ves. Son. 461. Bold. Wharam v. Broughton (1748), 1 
Ves. Sen. 180 ; Cooper r. Chltty & Blcusklston (1756), 1 
Burr. 20 ; Giles v. Grover (1832), 9 Bing. 128 ; Stlmson «. 
Famham (1871), L. R. 7 Q. B. 175. Otnerallu, Mentd. 
Wilcox & Lltchey r. Pokinhorn (1728), I Bam. K. B. 81 ; 
Meriton c. Stevens (1741), WUles, 271 ; Clutterbuck v. 
Jones (1812), 15 East, 78 ; Doe d. Stevens v. Donston 
(1818), 1 B. & Aid. 230 ; R. tJ. Giles (1820), 8 Price, 293 ; 
norland v. Pellatt (1828), 8 B. & C. 722 ; Drewe v. 
Lolnson (1840), 11 Ad. & El. 529 ; Holmes v. Nowlands 
(1843), 5 Q. B. 367 ; Levy v. Hale (1859), 29 L. J. C. P. 
127 ; Rt Davies, Ex p. Williams (1872), 7 Ch. App. 314. 

7653. After Judgment obtained — ^Adminis- 

trator de bonis non may perfect execution.] — 

Clerk v. Withers, No. 7552, a^vLe, 

7554. Garnishee proceedings — Necessity for re- 
presentative to become party to suit.] — An exor. of 
a judgment creditor is not entitled, under C. L. P. 
Act, 1854 (c. 125), s. 61, to attach a debt due 
to judgment debtor before he has made himself 
a party to the judgment. — Baynard v. Simmons 
(1855), 5 E. & B. 59 ; 3 C. L. R. 1350, n. ; 24 L. J. 
Q. B. 253 ; 25 L. T. O. S. 115 ; 1 Jur. N. S. 657 ; 
3W. R. 422; 119 E. R. 404. 


.] — Execution, Vol. XXI., pp. 617 ctseq. 

7555, Equitable execution — Representative not 
entitled to.] — The appointment of a receiver of the 
property or interest of a judgment debtor is not 
“ execution ” within Ord. 42, rr. 8, 23. Exors. of 
a deceased judgment creditor are not entitled to 
obtain an ord. for a receiver of the judgment 
debtor’s property or an injunction against his 
dealing with it. — Norburn v. Norburn, fl894] 
1 Q. B. 448 ; 03 L. J. Q. B. 341 ; 70 L. T. 411 ; 42 
W. R. 127 ; 38 Sol. Jo. 11 ; 10 R. 10, D. C. 

AnnokUiona : — Hentd. lie Caements, Ex p. Clements, 119011 
1 K. B. 260 ; Thompson v. Gill, 11903J 1 K. B. 760. 


-.] — See Execution, Vol. XXI., pp. 66ietseq. 

Right to issue bankruptcy notice.]— Bank- 
ruptcy, Vol. IV., pp. 87, 88, Nos. 791, 792, 798. 


Sect. 2.— ACTIONS AGAINST REPRESENTATIVE. 

Sub-sect. 1. — Continuance op Acjtion against 

Representative. 

Abatement of actions generally.] — 5ccPRAc?ricE ; 
B. S. C., Ord. 17. 


7556. Death of respondent pending appeal — 
From decision of Income Tax Commissioners — 
Addition of personal representative.] — ^Besp. success- 
fully appealed to the General Comrs. against his 
assessment to income tax, whereupon applt., the 
surveyor, expressed his dis^tisfaction, & by notice 
in writing under Taxes Management Act, 1880 
(c. 19h B. 69, required the Comrs. to st<ate & sign 
a case for the opinion of the High Ct. Subse- 
quently & before the case was signed &> filed, resp. 
died. A copy of the caise when signed was served 
on resp.’s exor. On motion by applt. that the 
proceedings in the appeal be continued between 
him A the exor. &, that the latter be added aa 
resp.: — Held: (1) the proceedings in appeal 
were begun in the lifetime of resp., inasmuch as the 
notice in writing given by applt. to the Comrs. 
requiring them to state & sign a case was the 
commencement of the proceedings ; (2) the pro- 
ceedings did not abate on the death of resp., & 
the ct. was entitled, in the absence of apt procedure 
being provided by statute on the subject, to mould 
a convenient form of procedure so that the appeal 
could be heard, & it would do this by ordering that 
resp.’s exor. be added as resp. — Smith v. Williams, 
11922] 1 K. B. 158 ; 91 L. J. K. B. 150 ; 120 L. T. 
410 ; 38 T. L. R. 116 ; 8 Tax Cas. 321. 

See^ also. County Courts, Vol. XIII., p. 539, 
Nos. 925-927. 

Liability of representative for contracts of 
deceased.] — See Part VI., Sect. 2, ante. 

Liability of representative for torts of deceased.] — 
See Part VI., Sect. 3, ante. 

Statute of Limitations as defence to action 
against representative.] — See Sect. 2, sub-sect. 5, 
B. iff), ii. 


Sub-sect. 2. — How Representative may 

Defend. 

7557. Whether in form& pauperis.] — An applica- 
tion by a party sued as exor., for leave to defend 
the suit, in formd pauperis, refused, though, in 
addition to the usual alTi davit, he swore that he 
had been prevented by an injunction from receiving 
any assets. Semble : the result would have been 
the same if ho had sworn that thci*e were no assets. 
— Oldfield v. Cobbett (1846), 1 Ph. 613 ; 15 
L. J. Ch. 116 ; 10 Jur. 2 ; 41 E. R. 765, L. C. 

7558. .] — An exor., having been made a 

deft, in a suit, was in contempt for want of putting 
in his auBwer &> an attachment having issued against 
him, ho was committed. Being brought up on 
habeas, he stated his inability to put in his answer 
by reason of poverty ; whereupon the usual order 
was made to inquire as to the truth of the aUega- 
tion, & to assign a solr. & counsel to prepare his 
answer, which was accordingly pnipared & put in. 
It became known however, to the solr. of the 
Suitors’ Fund that he was a deft, in his character 
of exor. ; & on a motion being made to discharge 
him out of custody, & that the costs be paid out 
of the Suitors’ Fund, the solr. of the fund opposed 


administratrix in her own rfeht could 
not affect property which she held as 
administratrix. — W hjja>is v. Hkfkn- 
8TALL (1874), 22 VV. R. 412.— IR. 

^or costs of unaucressful action 
— Afoi ordered to be paid by representa- 
txve p^aoruiUy.] — Although prtmA facie 
a trustee or other person suing in a 
representative oapad^ should be held 


personally liable for the costa of at 
unsucces^ul action, yet If the Judgineni 
mv€« costs against him without order 
lug that they be paid de bonis propriis 
a writ of execution should be ainUus 
him In his r^rosentative oapadty.— 
Standard Bank v. Jacobsohn’i 

a = ' 


PART VII. SECT. 2, SUB-8E0T. 1. 

d. Executor de son tort,] — An 
action commenced against intestate 
may be revived & contlnnod against 
his exors. de son tort,— Krvna v. 
O'Hara (1860), 16 C. P. 485.— CAN* 

e. .1 — Anon. (1840), 1 Leg. 

Hop. 112.— m. 
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the application : — : the motion ought to be 
granted. Exception to the rule preventing an 
exor. from suing in formd paupena , — ^Bayly v. 
Bayly (1848), 11 Beav. 266 ; 11 L. T. O. S. 409 ; 
60 E. B. 814. 

Compare Nos. 7436-7439, ante. 


Sub-sect. 3. — Parties. 

7659. General rule — All representatives must be 
Joined.] — All exors. must sue & be sued. — O fpley 
V, Jenney & Baker (1647), 3 Rep. Ch. 02 ; Nels. 
44 ; 21 E. B. 738. 

7560. Whether action maintainable against one 
executor only — One not appearing.] — Detinue is 
brought against two exors. for goods left in the 
possession of testator ; one of them appears upon 
the distress, the other makes default. He who 
appeared shall answer without the other, by the 
equity of 9 Edw. 3, c. 3, which makes this provision 
in debt against exors. Uhi eadem ratio eatt %bi 
eadem lex. Exors. by rei3resentation are the same 
person with testator. — Anon. (1412), Jenk. 78 ; 
145 E. R. 55. 

7581. .] — Executor shall not answer 

without his co-partners. If a subpoena be brought 
against thi'ce exors., & one of them appear, he shall 
not be compelled to answer, till they be driven to 
appear also, for they are but one. — Anon. (1468), 
Cary, 15 ; 21 E. B. 8, L. C. 

7562. .] — If a capias ad respondendum 

is sued against several as exors., the slicrifi 
returns non est inventus to all but one, & as to him 
cepif pltf. may proceed against him alone, & if he 
is entitled to a judgment, he may enter it against 
them all. — Rous v, Etherinoton (1703), 2 Ld. 
Raym. 870 ; 1 Salk. 312 ; Holt, K. B. 313 ; 92 
E. R. 81. 

AniMtation : — Beld. Vauffban v. Quy (1729), 1 Bom. K. B. 

7583. Claim for accounts personally.] — 

Two exors., & a bill by a residuary legatee against 
one only, to have an account of his own receipts 
& payments ; yet at the hearing the objection for 
want of the other disallowed, ui^css in the process 
of the cause it should appear necessary. So where 
two factors are, a bill has been allowed against 
one, the other being beyond sea. — Cowslad v, 
Cely (1698), Free. Oh. 83 ; 1 Eq. Gas. Abr. 73 ; 
24 E. R. 40, L. C. 

7664. One out of Jurisdiction.] — ^Vhere 

there are two exors., & one is beyond sea & the other 
m England, & a bill is brought against him that is 
m England, he having assets in his hands to answer 
the demand, the other exor. need not be made a 
party in such a case of necessity (per Cur.). — 
Jeoffrey V. Nappkr (1708), 2 Eq. Gas. Abr. 464 ; 
22 E. B. 395. 


7565. One not administering.] — Deft, sued 

as exor., cannot plead in abatement that a co-exor. 
ought to have been sued with him, without 
showing that the co-exor. administered, etc. 
Where deft., in pleading such a plea, said that 
** he & the other exor. did administer divers goods, 
etc., where A.’s, testator’s,” the ct. rejected 
“ where ” as surplusage, & held the plea good. — 
Alexander v. Mawman (1737), Willes, 40 ; 125 
E. R. 1046. 

AnnotaHona : — Reid. Ryalls v. Bramall (1848), 1 Exch. 734. 
Mentd. Wilkes v. Williams (1800), 8 Term Hep. 631. 

7566. Whether representative must be party— 
After release.] — Although an exor. does actimlly 
release yet he must be made a party to the suit.— * 
Smithby V. Hinton (1681), 1 Vem. 31 ; 23 E. R. 
286. 

7567. Action against husband of deceased 

administratrix.] — A man marries an administratrix. 
Pltf. obtains a decree against him & his wife for 
£1,500. She dies. Whether pltf. can proceed 
against the husband, without reviving against the 
administrator of the wife. — Jackson v. Rawlins 
(1690), 2 Vem. 194 ; 23 E. B. 727. 

7568. Deceased insolvent & without 

assets.] — An allegation in a bill that a person who 
would have been a necessary party, was dead, 
insolvent, & without leaving any assets for payment 
of his debts, is sufficient to dispense with his 
representative being made a party. — Seddon v. 
Connell, Seddon v. Moult, Seddon v, Evans 
(1840), 10 Sim. 58 ; 9 L. J. Ch. 341 ; 10 L. J. Oh. 
68 ; 59 E. R. 534. 

Annotation : — Mentd. Harrison v. Brown (1852), 5 De G. & 
Sm. 728. 

75g9. Action against administrator de son 

tort.] — To a suit by a creditor of an intestate, 
against an administrator de son tortt for an account 
& payment, it is necessary that a legal personal 
representative duly constituted should be a party. 
—^REASOR V. Robinson (1851), 14 Beav. 689 ; 
21 L. J. Ch. 64 ; 18 L. T. O. S. 82 ; 15 Jur. 1049 ; 
51 E. R. 411. 


7570. Creditors & legatees not necessary parties.] 

— Parties : not necessary to make any other than 
the exor. parties relative to the personal estate ; 
since he sustains the person of testator to defend 
the estate for himself, creditors & legatees. — 
Peacock v. Monk (1748), 1 Ves. Sen. 127 ; 27 
E. R. 934, L. C. 

Annotations : — Mentd. HiUmo r. Tenant (1779), 2 Dick. 560 ; 
Galo V. Williamson (1841), 8 M. & W. 405 ; Clifford tj. 
Turrell (1845), 14 L. J. Ch. 390 ; Kelson v. Kelson (1853), 
1 W. H. 143 ; Atchison v. Lo Mann (1854), 23 L. T. O. S. 
302 ; Lellohild’s Case (1865), L. 11. 1 £q. 231 ; Ee Bowen, 
James v. James (1892), 8 T. L. U. 524. 


7571. Where representative an infant— Executor 
durante mlnoritate.] — Debt lies against an exor. 
durante mirwre cetate. — Pembeirton v» Cony (1589), 
Qvo. EUz. 164 ; 78 E. R. 422. 

7572. Administrator durante mlnoritate.]— 

Exor. ought to bo named though administration is 


PART VII. SECT. 2, SUB-SECT. 8, 

7669 1. ptneral rule — All represenU 
nves must be Joined,] — Co-oxors. mui 
he loin^ In any action against tl 
they represent. — E iubmub 
Mullkr (1900), E. D. C. 293.— S. A1 

t. Whether representative tnuet i 
f^“*^1^7‘J^/orec^OTttre sutt.}— -Where A 
^e deyisM, aftw testator's deat] 
. the reid estate to B., a oredito 
cuaimed payment, praying i 


default a foreclosure or sale ; — Held : 
the personal represeutatiTo w'as a 
necessary party. — Kelly v. Aiudbll 
(1865), H Gr. 679.— CAN. 

. a general rule 

the administrator of a deceased mtgor. 
should not be made a party to a fore- 
closure suit. Where an administrator 
is improperly made a party to such a 
suit he should disolaim in order to 
entitle him to have the bill dismissed 


with costs. — Barnaby v. Muxrok 
(1895), 1 N. B. Eq. Rep, 94.— CAN. 

h. Money paid for fee simple 

to executors of tenant for life—-A^wn 
by remainderman for money had ^ 
received.!— Where a ry. co. paid to the 
exors. of a tenant for life a sum 
payable for the fee simple of lands 
taken by the oo., the remainderman 
filed a bill ag^st the co. ^ the repre- 
sentatives m the tenant for life, seeking 
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Sect, 2^—-Aciion8 agahist repreaeniaiive : Sub-aecta. 

committed during minority. — Smith v. Smith 
(1609), Yelv. 130 ; 1 Brownl. 101 ; 80 E. R. 88. 


Though generally a bill by those interested in the 
personal estate as creditors or next of kin will 
not lie against a debtor to the estate it will under 
circumstances as in this case upon collusion with 
the representative. Deft, was liable in the 


’ . « ji „ — j tnpiwjxivttwvo. Ajvi.v, woe cuso iiaoie m tne 

1120 ^* ciMu-acter of trustee & went. — D oran v. Simpson 

7578. Appearance by guardian.] — ^An infant Annotation: — ^Reld. Peawe v, Hewitt (1835), 7 sim. 471. 

exor. must appear by guardian, & not by attorney. 

— Cotton v. Westcot (1617), Oro. Jac. 441 ; 79 7680. .] — It is a general rule that a person 

E. R. 377. having a claim on the assets of a testator cannot 

Annotation : — ^ReU. Foxwlst r. Tremaine (1670), 2 Saund. suing the exor. make a debtor to the estate a 
212. party to the suit, but the rule admits of exoep- 

7674. ,] — "WTien an infant is made an tions. — Lancaster v, Evors (1841), 4 Rcav. 158 ; 

exor., & an action is brought against him in that ^ Jur. 525 ; 49 E. R. 299. 
right, how far lie must appear by guardian. — — — 


Fjbescobaldi V, Kinaston (1727), 1 Bam. K. B. 
4, 23 ; 2 Stra. 783; 94 E. R, 3, 16; axA nom, 
Keniston V. Priskdaldi, Fitz-G. 1 ; sub nom, 
Kinerston V, Prescobaldy, 11 Mod. Rep. 411. 

7575. 


Bnld. Yeatman e, Toatman (1877), 7 Ch. D 
210. Beid. Stamton v. Carron Co. (1853), 18 Bear. 140. ’ 

7581. .] — Mere refusal by a legal personal 

representative to sue for the recovery of outstanding 
assets will not, in the absence of special circuni' 


— vaa\^ MWKTV'asv-V' V/a C7^r\j;VAC«A VU VUiUl* 

-.]— If deft, be sued as adminis- stances, justify a residuary legatee or next of kin 
tratrix during her minority, & appear by attorney, ^ suing the legal personal representative & tin; 
such appearance is uTegular, as she should have »Ueged debtor to the estate. — ^Yeatman v, Yeat- 
appeared by guardian.— Hindmarsii r. Chandler (1877), 7 Ch. D. 210; 47 L. J. Ch. 6; 37 
U817), 7 Taunt. 488 ; 1 Moore, C. P. 250 ; 120 
E. R. 196. 


Annotati^s .'—CoubA, Moldrum i*. Scorer (1887), 56 L. T. 
471. Hentd. Craven r. Craven (1008), 52 Sol. Jo. 408. 


n 7450, 7451, a/j/c, & see Supreme 

/ 'aSa Judicature (Consolidation) Act, 1925 7582. Non-proving executor — Act Ingas executor.] 

(c. 49), s. 165 (2). — A person named as an exor., but who has neither 

7576. Representative sued with nartner nf da Pi*oyed nor renounced probate, may properly be 
ceased— Whether collusion need nrnvad l!!! f party to an administration suit, where he 

Residuary legatees may sustain a bill fnr ili f acted as an exor., or has given himself out as 
against ““/T” ^ T* t" P^ovo that he has 

though collusion between the exor Sr actuaUy received money. Three persons were 

partner is neither ^ P.™^ tlie wUl. 

V. Watkins (1830), 1 Russ. AM 977 • third, on being applied U> for information 

107. ^ who were the exors., replied in a letter naming the 

^ nno(a(ions ;—Expld. Cropper r Knanman 9 v x others & himself. He was made deft., & put 

( 18 ^ 7 ); {f ® Separate answer; denying the exorship., 
Ch. P (1877), 7 but upon liimsclf, or joining in, the sub- 

Brougii. 426 ; Bolton v. ®l^antial defence of the suit made by the other 

hV^* ^Vi c. Bocknlth ( 1850 J, 26*L ^ alleging matters in opposition to pltf.’s 

^ «=>»“ • he wa.s an exor. & properly a 

■ P®^y- The usual administration derive WM made 

ton, . j — Tlio n — X against liiin, as against the othere w'ho had taken 


-A-'/vviis.a V. DAV 

- ' “ ” > 48 E. R, 73.3. ’ "* "’*'■** *-*• *>*f, 

n7w« ion. Bexd. leatman v. Yeatman (1877), 7 Ch D i* v. Lindsay (1876), 

7C.L. D. 3 Oh D. 1?8. E.M. Itoynor e. 


7578. 


i^vm A •- * * 


Stointon 


Co. aSM). ,8 


JMeiorum 

Jiecknifth 

(I88C), 12 App. Cas 


6 fi I cn, fjn Ti -•wi. joretb v. 

Bunnlng (1868). 8 Ch. Apl>. 323 , n?* Flockton v. 

7679. Whether debtor to estete may be Joined.] 

to obt^ payment from the co nf < 


Vn Otto . 77 \ xT'xTiT.’* aj. av. ii 

Eq. 202 ; Cooto 1 ;. Whittington (1873), L. R. 10 Eq. 634. 

7583. Executor proving after Judgment — Added 
M defendant.] — Where one of four exors., after a 
aecree has been made in a suit institut'd by one of 
ms co-exors. against the two others, returned from 
abroad & proved the will HeW ; he could be 
made a party to the suit by the common supple- 
mental order.— Haldane v, Eckpord (1866), 14 
L. T. 14 ; 14 W. R. 300, 328. 

:--FoU(l, Guthrie v. Walroud (1874), 30 L. T. 

7684, Right of creditor to defend action In name 
of representative.] — A cit'ditor’s action had been 


the exors. wore 
I a view to 
make good 

V. GRAiTn fuFxjffSr Co: 


(1881), 28 Gr. 431.— CAN. 



aoS 

hJ a“'25ft’ Js. ^*“'"1'* "tui bH^part? 
the a|^ 


(1910), E. B. C. 299.~S. AF. 

named in earlier vHll 
•^Joinder with executors — In suit to 
have wills comfcmmrd. 1— Whore pltf.. 

action to have a lost wlU con- 
domnod. In which the oxors. of the 
last wlU wore dofts., learned from 
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iuHtitutod for the administration of A.*b estate, 
A.’8 widow, his extrix., being sole deft. There 
being reason to believe that the extrix. would not 
defend A.’8 estate for the benefit of his creditors 
against the claim of A.'b son, pltf. in the creditor’s 
action obtained an order from the chief clerk of 
the Vice-Chancellor, ^ving him leave to apply for 
liberty to intervene in the action to contest the 
forfeiture, & the chief clerk of the Master of the 
Bolls, on production of such order, made an order 
giving him leave. The first order was held to be 
totally irregular. The duty of tlie extrix. con- 
flicting with her interest, pltf. in tlie creditor’s 
action should have appeared in the name of the 
extrix. under an order obtained in the creditor’s 
action. The only way in which such order could 
have been rt*gular would have been by proceeding 
to add the intervening party as deft, to the 
action.— S amuel v. Samuel (18711), 12 Ch. D. 152 ; 
47 L. J. Ch. 710 ; 41 L. T. 402 ; 20 W. H. 750. 

Amuitations Mentd. Uuret r. lluret (1882). 21 Ch. D. 278 ; 

Metcalfe v. Metcalfe (1889). 43 Cb. IJ. 833 ; lif Lottus- 

Otway, Otway r. Otway, 118951 2 Uh. 235; Jtc Kvautf. 

I’ubllo Truhtcc v. Evatui, 11920] 2 C’h. 301. 

Creditors* actions.] — Sec I’art VI 11., Sect. 0, 
jtost. 


Sun-.sKcr. 4. -Joi.nukh of Claims. 

/Ncc, now, B, S. (.\, Ord. 18, r. 5. 

7585. Claim against representative — With claim 
against representative personally.]— il. bixjught 
an (tMnuitijisit against 1*., adiuiiiisiratrix of lu*r 
husband, A: declared that her husband had bought 
of him gold A silver A pearl, A was indebted unto 
Jiim for tliem £200, A she, after his death, had like- 
wise bought of him pearl, for £27, A that upon 
account she was found indebted both those sums 
unto him, A promim^d payment. Judgment for 
l)ltf., A (Lssigned for emir, that deft, was to lx* 
charged by two several actions, because she was 
eharged in two manners, om* in her owm right, A 
the other xis administratrix, A therefore the 
judgment wa.s i-eversed. — IlEnuENDEX r, P.vlmek 
( 1015), Hob. 8U ; 80 E. B. 258. 

Annotations Nutton r. Crow (1713), 10 Mod. Rep. 

170 ; Corner c. Shew (1838), 4 W. & W. 103. 

7586. .] — A count which states that 

deft., as exor. was indebted to pltf. for interest, for 
the forbearance at interest by pltf. to deft., as 
such exor. os afoiesaid, at his ivquest of moneys 
owing from deft, as such exor. as aforesaid, to 
pltf., states a liability arising on a personal contract 
by the exor., A not one in his representative 
character ; A such a count, thertdore cannot be 
joined with counts which seek to render the deft, 
liable in his representative character. — Biqnell 
r. llARPUB (1850), 4 Exch. 773 ; 19 L. J. Ex. 108 ; 
154 E. B. 1428. 

7587. ,]— A count for money had A 

received to the use of pltf, by deft, as exor. after 
the death of testator, charges deft, pc'rsonally 
A cannot therefore bo joined with counts charging 
him as exor, only. — Brown v. Maclean (1849), 


12 Lf. T. O, S. 423 ; svbeequent proceedings, 14 
L. T. 0* S. 199. 

7588. When alleged to arise with 

reference to estate,] — Pltf, issued a writ in an 
action, gains t deft, for goods sold A delivered, 
but having ascertained that some of the goods had 
been supplied to her deceased husband they had 
obtained leave to amend their writ, so that it 
might appear by it that deft, was sued as extrix. 
for part of the debt, A personally for a sum as 
representing the balance due to them for such 
goods. This leave to amend the writ was given on 
the understanding that it should be done in 
accordance with the terms of Ord. 18, r. 5, but the ’ 
order did not specifically require, that pltfs. should 
allege that their claim made against deft, personally 
had arisen with reference to the estate in respect 
of which she was sued by them as extrix : — Held ; 
the order was right A the right to join claims 
against an exor. as such with claims against him 
personally was given, provided that such mentioned 
claims were “ alleged,” either in the writ, or in 
the statement of claim, or in an affidavit in the 
case, to lu3».ve arisen with reference to the estate 

I in respect of w'liich he was sued. — D avis A Co. r. 
Saintsbuby (1885), 1 T. L. B. 538, D. C. 

7589. With claim against third party.] — 

That an exor. cannot be jointly sued with another, 

I because he is to be charged de bonis iestaioris, A 
I the other dc bonis propriis. — Kemp r. Andrews 
I (1091), Carth. 170 ; 90 E. K. 704. 

7590. Claim on promise by representative — IVith 
claim on promise by deceased.] — A count on a 
promise made by deft., as administrator, to pay 

, money i*eceived by him, as such, to pltf.’s use, 
i cannot be joined with other counts on promises 
I made bv the intestate. — Jennings t*. Newman 
(1791), 4 Term Bep. 347 ; 100 E. K. 1050. 

7591. For rent.] — A count in 

against husband A' W'ife, who was 
administratrix with the will annexed, upon 
piomises by testator to pay 1 * 6111 , cannot be joined 
with counts upon promises by the husband A wife, 
as administratrix, for use A occupation by them 
after the death of testator. — Wigley v. Ashton 
(1819), 3 B. A Aid. 101 ; 100 E. B. 600. 

7592. Claim on account stated with representa- 
tive — With claim on promise by deceased.] — 

A count upon a promise by deft, as exor. to pay 
money in which he was found in arrear upon an 
account stated between liim A pltf. of money due 
from testator, may be joined with counts upon 
promises by testator in his lifetime. — Ellis v, 
Bowen (1801), For. 98 ; 145 E. B. 1125. 

Annotation: — Apld. Powell r. Qrabam (1817), 1 Moore, 

C. P. 305. 

7593. .] — (1) A promise made upon 

good consideration by tes^tor, ^ that his exor, 
shall pay, is a sufficient consideration for an action 
in assumpsit against the exor. ; A in such action 
it is neither necessary to aver assets, nor a promise 
by the exor. 

(2) On a count averring an account stated by 
deft, of moneys due from him as exor., the judgment 


Oofte. oflidavlt that three earlier wills 
of i^coasod existed, the ct. gave pltf. 
liberty to amend the writ & statement 
Of claim by adding os a deft, an exor. 
or two of the earlier wills, who lived lu 
Ireland, & also by seekiug to have the 
earlier wills condemned. — K ibrnan r. 
Kieunan (1908). 42 I. L. T. 49.— IR. 


PART VII. SECT. 2, SUB-SECT. 4. 

75851. Claim against representative — 
n’ith claim against representative per- 
sonaily ,] — The prohibition against 
joining in one action a demand against 
deft, as exor. with a demand, against 


him on hls own private liability, does 
not apply where the two demands are 
included In one cause of action, A the 
cause of action would be Incomplete 
if brought against deft, in one caimcity 
onlv. — CllAlJUKUS c. Cr.AUKK, 2 J. R. 

K. 246.- N-Z. 



732 


Exeoutobs and Administbatobs. 


Sect* 2 . — Actions against representative: Snh-aecis, 

4 <fc 5, <fc jB. (o), (h) d? (c) 1 .] 

Bh^ be de bonis testatoris. It may be therefore 
joined with counts on promises of testator. — 
PowBLLv. Graham (1817), 7 Taunt. 580 ; 1 Moore, 
0. P. 306; 129E. R. 232. 

Annotations: — As to (1) Refd. Dowse v. Coxe (1825), 3 
Binir. 20. As to (2) Congd. Ashby i*. Ashby (1827), 7 
B7& C. 444. Reid. Farhall v. Farholl (1871). 7 Ch. App. 
123. 

7594. With claim for money had & 

received by representative — To the use of plaintiff.] 
— count in assumpsit for money had & received 
by deft., as exor., to the use of pltf., cannot be 
joined with a count for money due to pltf. from 
deft., as exor., upon an account stated with liim 
of money due from him as exor. Semble : a 
count for money paid by pltf. to the use of deft., 
as exor., may be joined with such a coimt on an 
accoimt stated. — Ashby v. Ashby (1827), 7 B. & C. 
444 ; 1 Man. & Ry. K. B. 180 ; 6 L. J. O. S. K. B. 
41 ; 108 E. R. 789. 

Annotations: — FoUd. Corner r. Showe (1838), 6 Dowl. 584 ; 
Brown v. Maclean (1849). 12 L. T. O. S. 423. Consd. 
Batard v Hawes aSdS), 2 E. & B. 287. Beld. Waite v. 
Gale (1845), 2 Dow. & L. 925 ; Bl^mell v. Harpur (1850), 
4 Exch. 773 ; Haynes t'. Forshaw (1853), 11 Hare. 93; 
Hees V. Watts (1855), 11 Exch. 410 ; Mardall v. Thollussou 
(1856), 6 E. & B. 976 ; P'arhall v. Farhall (1871), 7 Ch. App. 
123. Mentd. Breckon r. Smith (1834), 1 Ad. Sc £1. 483 ; 
Padwick v. Scott, lie Lott’s Estate, Scott v. Padwick 
(1876), 2 Ch. D. 736. 

7595. To use of representative.] — 

Ashby v, Ashby, No. 7594, ante. 


7596. With claim for work done — For repre- 

sentative.] — Counts for goods sold to & work & 
labour done for deft., as exor., cannot be joined with 
a coimt for money found to be due on an account 
stated with deft., as exor.-— Corner v. Shew 
(1838), 3 M. & W. 350 ; 6 Dowl. 584 ; 1 Horn 
& H. 65 ; 7 L. J. Ex. 105 ; 150 E. R. 1179 ; subse- 
quent proceedings^ 4 M. & W. 163. 


Jnnototio^:— FoUd. Kitchenman r. Skeel (1848), 3 Exch. 
49. Beld. Brown v. Maclean (1849), 12 L. T. O. S. 423 ; 

r. (1850), 19 L. J. Ex. 168 ; FarhaU v. 

Farhall (1871), 7 Ch. App. 123. 


Plene administraverunt may be pleaded to both 
coimts. — Wilson v. Wigg (1808), 10 East, 318 ; 
103 E. R. 794. 

Annotation : — BeU. Collins v. Crouch (1849), 18 L. J. Q. B 
209. 


Sub-sect. 6. — Pleading. 

A, Claims. 

7599. What need be pleaded — That assets In 
hands of executor.] — An assumpsit against an exor. 
need not aver that he has assets. — Cottington 
V. Hulett (1587), Cro. EUz. 59 ; 78 E. R. 320. 
AnnUaiion : — FoUd. Pinohon’s Case (1611), 0 Co. Hep. 86 b. 

7600. .] — In assumpsit against exors. 

or the payment of a debt, it is not necessary to 
aver that they had assets for the payment of 
legacies : nor is it necessary to aver that they had 
assets for payment of debts. — Pinchon’s Case 
(1611), 9 Co. Itep. 86 b ; 77 E. R. 859 ; aid) nom. 
Puncheon v. Legate, 2 Brownl. 137 ; sub nom. 
Legate v. Pinchion, Cro. Jac. 294 ; sub nom. Anon., 
Jenk. 144, 290. 

Annotations: — Mentd. Marshalsea Case (1612), 10 Co. Bep. 
68 b ; Papworth v. Johnson (1613), 2 Bulst. 91 ; Bores- 
ford V. GooderidRO (1616), 3 Bulst. 236 ; Manby v. Scot 
(1662), 1 Keb. 361 : London City v. Wood (1701), 12 
Mod. Rep. 669 ; Mood v. London (Mayor) (1701), 2 
Salk. 683 ; Farr v. Newman (1792), 4 Term Hep. 621 ; 
Raymond v. Fitch (1835), 2 Cr. M. & R. 588 ; Phillips 
V. Homfray (1883), 24 Ch. D. 439 ; Batthyauy v. Walford 
(1887), 56 L. J. Ch. 881 ; miay v. Chirney (1888), 20 
Q. B. D. 494. 

7601. — .] — Qu. : whether it be neccssaiy 

in an assumpsit against an administrator, upon his 
own promise, to allege that he has assets. — 
Evans v. Warren (1620), Cro. Jac. 604 ; 79 
E. R. 516. 

7602. .j — An exor. may be sued on a 

promise in consideration of forbearance, without 
averring assets, & although he have none. — 
Porter v. Bille (1673), Frecm. K. B. 125 ; 80 
E. R. 91. 


7597. For testator.] — Wliere a count 

for work^ done & money paid for a testator, was 
joined with a count for work done for, &> money 
due on an account stated wdih, defts., as exors., 
& the juiy found for pltf., wdth geiierad damages, 
the ct. arrested the judgment. Such objection 
might have been cured by a verdict for the deft, on, 
or & nolle prosequi entered as to, the second count. 
— Kitchenman v. Skeel (1848), 3 Exch. 49 ; 
18 L. J. Ex. 23 ; 12 L. T. O. S. 152 ; 154 E. R. 
751. 


breach of covenant by testator — 
With claim for breach by assignee — Since testator’s 
tteathj— To a count in covenant, chai-ging defts. as 
exors. for breaches of covenant by their testator 
as lessee, who had covenanted for himself, his 
exors. & ^igns, may be joined another count, 
ctogmg them that after tesUtor’s death. & 
their provmg the will, & during the term, the 
den^d premises came by assignment to one D. 
against whom breaches were alleged ; & con- 
cludmg that so neither testator, nor defts. after 
his death, nor D. since the assignment to him. 
had kept the covenant, but had broken same. 


7603. .] — Pow'ELL V. Graham, No. 

7593, ante. 

7604. Grant of letters of administration to 

defendant.] — Petto v. Ruddock (1664), 1 Sid. 
228 ; 82 E. R. 1074. 

Annotations : — Beld. Oldley v. Williams (1700), 1 Ld. Rayin* 
634 ; Holyday r. Fletcher (1727), 1 Bam. K. B. 29. 

7605. .] — If an action be brought 

against an administrator pltf. need not aver in 
his declaration that administration was com- 
mitted to deft. (Holt, C.J.). — Sparks v. Grofts 
(1698), as reported in Comb. 465 ; 90 E. R. 593. 

7606. How many executors.] — Swallow 

V. Embeuson (1065), 1 Sid. 242 ; 1 Keb. 865 ; 1 
l^v. 161 ; 82 E. R. 1082. 

Annotations : — FoUd. Alexander r. Mawman (1737), WUles, 
40; Rawllnson v. Shaw (1790), 3 Term Itop. 557. Mentd* 
Ryalls V. BramalJ (1848), 1 Exch. 734. 

7607. Action for debt due from particular 

fund — That fund in existence.] — In an action 
against an exor. for a debt duo from testator out 
of a particular fund, it must bo averred that the 
fund was solvent, etc. — A non. (1073), 1 Mod. Rep. 
163 ; 86 E. R. 802. 


PART VII. SECT. 2. SUB-SECT. 6.— A. 

75®® need he pleaded — That 

Msets xn of exccufor. J-Declara- 

tion sta^d t^t A. heiiueath^ to pltf. 
one-fourth of £200. whltdi would be 


-A.. '8 death ; that A 
by his will dlre^d that B. should pa 
kjO per annum for four years to A.‘ 
exor. ; that he appointed deft, hi 
exor.. Sc that more than four yoai 


bad elapsed since the death of A. 
I/eld : bad for not aTerring that deft, 
bad received the money from B.--- 
Bkown r. Habdiko (1866), 3 All. 
840.»0AN. 
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Part VII.— Actions by and against Rbpbesentative. 


B, Defences, 

(a) In General. 

See B. S. C., Ord. 19, rr. 13, 15 ; Ord. 21, r. 5. 

7608. Dlflerent defences may be pleaded — By 
executors sued Jointly.] — Where an action is 
brought against sever^ exors., although no one 
of them can be compelled to act in unison with 
the rest, & each may plead separate pleas, yet 
the ct. will take that plea which is best for testator’s 
estate. — Stott v. Lord (1862), 31 L. J. Ch. 391 ; 
6 L. T. 817 ; 8 Jur. N. S. 249 j 10 W. R. 284. 

7609. Whether defence must be taken — In favour 
of general body of creditors.] — There might 
possibly be a question whether an exor. could 
properly be made a deft, under Bills of Exchange 
Act ; & although I would give no opinion whether 
the exor. in the present case might have objected 
to that proceeding, still, as between themselves 
& the general creditors of testator, I am of opinion 
that they were not obliged to take that line of 
defence (Knight-Bruce, L.J.). — Re Skiggs, 
Marriage v. Bkigos (1869), 4 De G. & J. 4 ; 
28 L. J. Ch. 433 ; 33 L. T. O. S. 21 ; 5 Jur. N. S. 
325 ; 7 W. K. 320 ; 45 E. R. 2, L. JJ. 

Annotation : — Befd. Hewat v. Davenport (1872), 21 W. R. 

77. 


(b) Ne unquea Executor, 

7610. What must be traversed — That defendant 
was executor.] — In assumpsit against a person as 
exor., a plea in abatement, that testator made 
another person exor., who proved the will, & 
took upon him the execution thereof, must 
traverse that deft, was exor. — S1NGI..BTON v, 
BA^VTREE (1077), 2 Mod. Rep. 168; 80 E. B. 
1004. 

7611. Whether available to one executor — As to 
co-defendant.] — Pltf. declared against A. & B. as 
exors., alleging that they as exors. were indebted 
to him for the use & occupation of certain messuages 
held of him by them as exors. under a demise to 
testator, & that, in consideration of the premises, 
they as exors. promised to pay. Plea, by A., 
that B. never was exor., nor ever administered. 


etc. : — Held : the declaration was good in sub- 
stance ; & that the plea was bad, as settmg up 
a personal discharge, of which B. only could av|^ 
himself.— Atkins V. Humphrey (1840), 2 0. B. 
654 ; 3 Bow. & L. 612 ; 15 E. J. C. P. 120 ; 6 
L. T. O. S. 347 ; 136 E. R. 1103. 

‘ — Manid. Lowe v. Boss (1860), 5 Bxoli. 553. 


(c) Plene administravU, 
i. In General. 

7612. Effect of plea — ^Admission of execute- 
ship.] — Watson’s Case (1694), Moore, K. B, 
396 ; 72 E. R. 651. 

7513. .] — If an exor. pleads 

administravU & thereupon issue is joined, deft., 

admitted himself exor. & therefore cannot 
show that he only acted as agent for the exor., 
for then he should have pleaded ne ungues exor. 
But if he give in evidence a retainer pltf. cannot 
object that as exor. de son tort he cannot retain 
without showing the will & who are rightful exors. 
— Arnold v. Arnold (1733), Bull. N. P. 143 a. 

7514. Admission of debt not of amount.]— 

In an action against an exor. upon plene adminis- 
travit pleaded, pltf. must prove his debt, otherwwe 
he shall recover but Id. damages, though there be 
assets, for the plea only admits a debt but not 
the quantity. — Shelly’s Case (1693), 1 Salk. 
296 ; 91 E. R. 262. 

Annotationa Yomig tj. Cawdrey 

731. Mentd. Hancock v. Podmore (I 
260 ; Edwards r. Edwards (1834), 2 Ci 

7616. Of what goods plene admlnistravlt should 
be pleaded—All goods belonging to deceased at time 
of death.]— Ptenc administravU of the goods which 
were the intestate’s at the tune of his death, is 
good. — ^Buckland V. Brook (1594), Cro. Eliz. 
315 ; 78 E. R. 566. 

Annotation: — Raid. Bank of England v. Morrice (1736), 
Leo temp. Hard. 219. 

7515. Action against executor of 

executor.] — It is not enough for the exor. of an 
exor., sued for breach of covenant^ made by the 
original testator, to plead plene administravU of all 


(1819), 8 Taunt. 
30). 1 B. & Ad. 
. & M. 612. 


PART VII. SECT. 2, SUB-SECT. 6.— 
B. (a). 

m. Submission to carbUration by 
- " • ■ detta.. 


n. Action for 

debt ’ 

not p 

same 

debt 


debt — Outstanding 
oxtrix. can* 


J notice of speeioUv 

— s. administorod the estate of 
insolvent, at the request of a simple 
contract creditor, Ac was served by the 
miter with a suimnons for his debt. 
He took no stops to ascertain whether 
^woro any other debts, but 
aUowod Judgment by default. Sc all the 
onattel property of intestate was sold 
the execution : — Hdd : the 
administrator could not sot up the 
dofonoo of no notloe of the specialty 
debt. — H utchinson 0 . Eoiiison (1866), 
11 Or. 477.~-CAN. 


by debtor to credi 
,^^f^beiber defence.]^ A bequest b] 
^ ^ oroditor of a logaoi 

payabl( 

out of the proceeds of certain property 


which remains unsold, is no defence to 
an action by the creditor for bis debt. — 
liisiioi'iJ. Robinson (1867), 12 N. B. K. 

(I Han.) 08.— CAN. 

PART VII. SECT. 2, SUB-SECT. 5.— 
B. (b). 1 

q. Plea by (too executors — Verdict 
against one only.] — On a plea of ne 
ungues exors. by two, pltf. may have 
a verdict against one only. — E loin 
(Earl) v. Sijiwson (1853), 10 U. C. K. 
289.— CAN. 

r. Effect of plea — Personal lia- 
bUity of executor,] — In an action on 
two promissory notes against the 
exors. of the maker they pleaded that 
they never wore exors. Pltf. obtained 
a vordiot, Sc Judgment wras entered for 
the debt Sc ooats to be levied of the 
goods of testator in the hands of defts., 
his exors., if they had so much thereof. 
Sc if not, then to be levied of tho goods 
of defts. A motion to ameuil the 
Judgment by relieving defts. from 
personal liability was refused. — HuTox 
V. Pboctor (1883), 10 P. R. 26. 

PART VII. SECT. 2, SUB-SECT. 5.— 
B. ( 0 ) I. 

r. Whether replication necessary.] 
— Semble : for tho purpose of euablmg 
the oroditor of Intwtate to got exoou* 


tion against iutestate’s lauds on a 
Judgment against the administrator, it 
is not indispcnsablo to reply to a plea 
of plene administratii, that intestate 
died seised of lands.— M ein r. Short 
(1869). 9 C. P. 244 ; 11 C. P. 430.— 
CAN. 

t. Replication ” Lands ” -— AdmU- 
Sion of truth of plea.] — Held: the 
replication of “ lauds ” was a full 
admission of the truth of the plea 
of plene administravU. — Hoqan v, 
Morissy (1864), 14 C. P. 441. — CAN. 

a. When plea available 

Declaration out scire facias — To revive 
judgment against executor.] — An exor. 
is estopped from pleading piene 
adminisiravit to a doclaratiou on a 
sci. fa. to revive a Judgment ag^t 
himself.— Wood v. Lebmixo (1832), 
2 O. S. 508.— CAN. 

I,, Submission to arbitration.] 

— An exor. or administrator may 
by a submission to arbn. preclude 
hinua^lf from pleading plene odwtnw- 
iravU, Sc thus render himself wreouaUy 

llablo.— R kip V. Reid (1866), 16 
O. P. 247.— CAN. 

0 . Deal estate vnadminis- 

toed ,] — lu an action brought by pltfs. 
to reotiver a balance duo on a mb^. 
Sc bond given by B., deft, pleod^ Imw 
he had “ fully administered all B.*8 
puxsonal estate which had over come 
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Executors and Administrators. 


Scci, 2. — Actiom against represmiative : Suh-sect. exor. enters on the premisest & is sued for rent, 
5, B, (c) i. id) <fc (e).] the latter, in order to escape liability, total or 

tme of his deatt come to the hands of deft., y,g ^ 

etc., wittout also ple^mg plcne admm^ravit hy a.— P attkn v. Beid (1862), T. 281 -*^ 26 

J. P. 421. ’ 


the first cxor. ; or at least thtit he, the second 
exor., had no assets of the first ; so as to sliow that 
he had no fund out of which any devastaint by 
the first exor. could bo made good. — Weli^s v. 


7623. To action on arbitration award referred by 

^ representative.]— Where deft, bound himself as 

Fydell (1808), 10 East, 315 ; 103 E. 11. 795. administrator to abide by an award to be mode 

Annotaiions : — ^B(^. Meyrick v. Anderson (isriO), 14 Q. B. toucmng matters in dispute between his intestate 

719; wiisontJ. Hodson(i872),L. K. 7Exch. 84. & another, & tho arbitrators awarded that he as 

7617. Whether plea need be specifically pleaded.] administrator should pav, etc., he cannot plead 

Deft., as extrix., pleaded no assets, without adtninistravit to debt on the bond.*~*BAitRY 

y averment of plcne adtnhiistravU ; pltf. replied, (1787), 1 Term Kep. 691 j 99 E. R, 1324. 

lAfa In lian/? . . 4-1.:., J J„<i. nat\M m l - 

7624. To action on breach ot covenant by testator 
—Joined with claim for breach since death.]— 

Wilson v. Wioo, No. 7598, ante, 

7625. Residue paid over within six months.] 

— Plene adminisiravit is no bar to an action 
against an exor. upon a covenant by testator, 
where the exor. has paid over the residue within 
six months after probate. — D avis v. Blackwell 
( 1832), 9 Bing. 5 ; 2 Moo. & S. 7 ; 1 L. J. (*. p. 
-Rent 140 ; 131 E. 1{. 516. 


any 

.assets in iiand ; — Held : upon this issue deft, 
might show assets exhausted by paJ^uent ; & 
the jury having found such to be the fact, the ct. 
refused to grant a new trial, or to enter judgment 
7ion obstante veredicto , — Reeves v. Ward (1835), 
2 Bing. N. C. 235 ; 1 Uodg. 300 ; 2 Scott, 390 ; 
5 L. J. C. P. 67 ; 132 E. R. 93. 


ii. lVhc7i Available as Defence, 

7618. To action for payment of rent 
incurred since testatoi *s death.]— ; 


meurrea since testator’s death.]— ; in an T/i k. i 4 

action of covenant for payment of rent acainst * To action by legatee — Legacy left in 

deft, as exor., pleiie admmisiravit is a good^plea agreement.]— Where an exor. 

although tlie rent incurred in liis own timk A ^ legatee to allow him interest on his 

the declaration statis an entry Ai holdintr bv deft permit it to remain in his hands, 

since tostator’s death. — Boulton r. Canon H 6751 * becomes a loan to the exor., for w'hich he is 

Freem. K. B. 336 ; 3 Keb. 446 : 89 E. li 250 ’ pcx'sonally hable at law, A: cannot plead plem 

na.i. , bar to an action by the legatee.— 

Po debt m the debet & Uasney v. Earnshaw (1834), 4 Tyr. 806. 


against an administrator, for rout incum-d ~ ' 

in his own time, the plea of pleiir admin MrTJu iii “®‘*on for dilapidations— When assets 

(1074), Freem. K. B 171 • ®****o®‘*d In payment of simple contract debts.]— 

8»E. M. 123. ' I -em. n.. u. 1 / 1 , The exor. of a dccensed Incumbent is bound to 


7620. 


\i*L , J . . simple contract debts before paying for 

iravit be a good plea in covenant^ dilapidatioi^ by testator. Therefore, in a*^ 8 uit 
where the breach is for non ^ custom of England for dilapidations, by 

incuri-ed in their own time ^ ^ nt of lent the successor of a deceased incumbent against the 

There is no donhf Li f i o 141 ^ that, since the commenco- 

judaSent ran h? k ^ leaving no assets to be administered.— 

as e^re agadist defts, (1852), 1 E. & B. 38 ; 22 h, J, Q, B. 

T vnn'Ar^i^ ^ plea (Lee, C.J.). ^3 ; 20 L. T. O. S. 64 ; 17 J. I>. 38 ; 17 Jur 276 • 

£r. 40^ 1 VVils, 4 ; 95 1 W. K. 20 ; 118 E. R. 351. ’ * 


E. R. 400. 

Annotahan Apld. Wilsou v. Wigg (1808), JO East. 313. 
repair, on tlie covenant of testator 


35 Ch Waymuu f. Mouk (1887), 

(d) Plene adniinistravit prater, 

7628. To what time plea should refer .] -3 

(^minutrami lU pleading, if it want the words, 

£lttt A 0ie\ AM A.A L a waba ' 


. (?) .Where deft, is charged as exor iudirment pleading, if it want the words, 

S ‘'®. ^ though beU^i^vt »“» etc. If tho exor. who has 

cl'arRed as assignee.— B 0 CK 1 .EY « ? effects belonging to testator will not lake 

^ l^ep. 12 ; 1 Salk. 316 • 88 E R nt the piopcr time, 

®02. «• he BhaU not do it afterwards.— II bw^V Pbam- 

n'&Ad & <,?> “'“'erj- V. SU-vciw (18321 ' 3 ® 660- 

^nm)/n(,w .— B«M. Uceve v. Ward (1833), 2 Scott, 300. 

Nomuno-; 

7622 .]-Where a tenant dies, & U, ^eile*, tharirfl. 

ttoro 5fc,Sf?,SiSi:r.i'’C- •>«» pleaded 


f3). r wi'ls: 4 ; J{e 
'a Claim (1887), 57 


covenant against an exor. sued 
broaches of covenants to pay 

time, it was 
was exor. of tho lessee ; that the 


iiSiIIh fS not been admintetered 
the roallHod for 

thB estate :-~J/ekt : 

chargeable.— 
ijoRTTOup V Cunningham (1892), 24 
N. S. It. (12 It. & G.) 188.— CAN. 

«• Affect of failure to plead .] — 


JudiSlSit^iif satisfy tho 

fiyfoj 2 W. W 

^5 D. lTil 42uf-CAN'^*^' 

PART VII. SEgr. 2. SUB-SECT. 5.— 
B, ( 0 ) ii. 

•. O'ra/U of new trial— To ctwhle 


cjccculor to plead .] — In a very hard caao 
trltti granted to enable an 


yiPir ^ plead plene adminUirwM. 
Jf V. 'j’KA vnuj-ni 
O. S. 155.— CAN. 


(1830), 5 


3 . claim tri/7* 

r/ore admi nistrat ion.] — 

(1809), 2 BuoL. 
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premises vested in him as such exor. only, A; not 
otherwise ; that the profits of the demised premises 
at the time he became exor., & since that hitherto, 
were less than the rent reserved ; & that deft, 
had paid to the pltf. before commencing the suit 
£225, being all that remained in his hands of the 
profits by him at any time received therefrom, Si 
that he liad never since received any such prohL 
In two other pleas, deft, added to the above state* 
ment, that the sum of £225 so paid before the 
commencement of the suit was all the money which 
remained in his hands, not only on account of the 
profits of the premises received by him, but of all 
the goods & chattels which were of deceased which 
had come to his liands to be administered ; & 
that he had not at the time of the commencement 
of the suit, or at any time since, any profits or 
goods & chattels of deceased in his hands to be 
administered : — Held : to be insufficient, for not 
stating that during the interval between the 
payment of the £255 Sc the commencement of the 
suit, deft, had no assets. — Hkid v, Tkntkrden 
(Lord) (1833), 4 Tyr. 111. 

J nnoM ions ConMd, Hornlrlge r. WINon (1839), 3 Per. & 

Dav. 041. Re!d. 8leap v. Newman (1862), 12 C. D. N. S. 

116 . 

7630. Plea of plene admlnlstravit by co-defen- 
dant executor — Plea by first defendant bad.] — 
If one of two exors. plead plene administravii 
preoier 40s. Sc conclude in bar ; Sc the other plead 
plene adminieiravii generally ; the first plea is 
bad. — Baldwin v. Church (1710), 10 Mod. Rep. 
323 ; 88 E. R, 747. 

Annotation Klwcll v. Quash (1716), 1 .Stra. 20. 

7631. Plea already pleaded in former action — 
May be pleaded in subsequent action.]— If an 
exor. or administrator plead plene administravii 
prccter a certain sum, Sc afterwards to another 
action brought in the some terra plead also plene 
administravii preeter the same sum, A; as to that 
sum that he had confessed it in the other action, 
such plea is a good bar. — Waters r. Ogden (1780), 
2 Doug. K. B. 452 ; 99 E. R. 288. 

Annotations : — Beld. Prince v. Nicholson (1814), 5 Taunt. 

Mentd. Ayroyv. Davenport (18U7), 2 Bos. & P. N.lt. 

474. 

7632. Effect of plea — Admission of assets to 
amount pleaded.] — In assumpsit by A. against 
B., C., & D., as extrix. Sc exors. of E., for a debt 
due from E., C. Sc D. severally pleaded plene 
administravii, B. pleaded plene administravit, 
except as to £383 Os. Id., Sc al^ except as to certain 
goods of the value of £481 I3s. Od. A. signed 
judgment for £1,280 138., to be levied, as to 
£805 Os. Id., of the assets confessed, & as to the 
residue, of assets in futuro. Under a fi. fa. the 
goods produced £400 9s. 5d. B. gave a cheque 
on the bankers, with whom the £383 Os. 7d. had 
been deposited ; which was dishonoured, not 
being signed by C. Sc D. ; — Held ; B. was bound 
by her admission that the money was in her 
hands, Sc consequently was guilty of a devastavit 
to the amount of the £383 Os. Id. Sembls : B. 
was liable for no more than £400 Os. 5d. in respect 
of the goods. — Cooper v. Taylor (1844), 0 
Man. Sc G. 989 ; 7 Scott, N. B. 950 ; 13 L. J. C. P. 
02 ; 2 L. T. O. S. 348 ; 8 Jur. 450 ; 134 E. R. 
1193. 

Aniwtalion : — Refd. Jewsbury v. Mummery (1872), L. R. 8 


(e) No Assets ultra. 

7633. Form of plea— Must be specific.]— In 
debt against an administratrix, she pleaded a 
debt due to the King, by recognisance, Sc several 
other recognisances, & that she had fully 
administered, & that she had, etc., no goods Sc 
chattels of the intestate in her hands to be 
administered, except to the value of the debt 
to the King, & of the recognisances, Sc averred that 
all the recognisances were yet in force, Sc that she 
had no goods Sc chattels of the intestate in her 
hands to be administered, except goods Sc chattels 
which were not sufficient to satisfy the recog- 
nisances. Pltfs. replied, as to one of the recog- 
nisances, that it was made for security of a less 
sum. Sc that such sum had been paid Sc received 
in full satisfaction, & as to another, that it was 
made to secure the performance of certain 
covenants, Sc that none of them were broken, Sc 
^ to the others that they had been paid by the 
intestate. Sc that they were kept in force by 
covin, Sc with intent to defraud pltfs. of their 
debt, Sc that deft, had in her hands goods Sc 
chattels, etc. Upon demurrer, judgment was 
given for pltfs., Sc resolved: (1) Deft.’s plea is 
repugnant in itself in first averring that she had 
goods Sc chattels, etc., to the value of the recognis- 
ances, & afterwards that she had goods Sc chattels, 
etc., which were not sufficient to satisfy them ; 
(2) an exor. or administrator ought to plead that 
he has not goods & chattels, except to the value 
of the debts, or if he has not ass^ets to St-itisfy the 
debts of record, then, that he has not goods Sc 
chattels, etc., except to the value of a sum 
certain, etc., but not except goods Sc chattels 
not exceeding or which are not sufficient to 
satisfy the debts ; (3) if the plea in bar be 

insufficient in matter, & the writ Sc declaration 
good. Sc the replication superlluous, without any 
matter which impugns or destroys the action, 
pltf. shall have judgment. — Tresham’s Case 
(1012), 9 Co. Rep. 108 a ; 77 E. R. 891 ; sub nom. 
Brookesby Sc Vaux r. I^sham, 1 Brownl. 51. 

Annotations : — As to (1) Held. Samms v. Mercer (1621), 

Cro. Jac. 626 ; Gilbert r. Dee (1681), Freem. K. B. 537. 

OcncraUu, Mentd. Ballo & Griffith v. Briard (1624). Lat. 

225 ; Anon. (1706). 1 Com. 150 ; Trcscott r. Levi (1835), 

1 Scott, 726. 

7634. Whether Judgment for just debt.] — 

Qu. : if a plea of no assets to satisfy the judgments 
pleaded be good, or if it need be averred they 
were for a just debt. — S amms v. Mercer (1621), 
Cro. Jac. 626 ; 79 E. R. 539. 

7635. All Judgments must be pleaded.] — 

Exor. must plead all the judgments in force against 
him. — A tfield v. Parker (1701), 12 Mod. Rep. 
496 ; Holt, K. B. 310 ; 88 E. R. 1472 ; sub nom. 
Parker r. Atfield, 1 Ld. Raym. 678 ; 12 Mod. 
Rep, 527 ; 1 Salk. 311. 

Annotations : — Consd. Pease v. Naylor (1702), 5 Term Rep. 
80. Refd. Bank of England r. Morico (1736), 2 Stra. 
1028. 

7636. What Judgments may be pleaded — Judg- 
ment recovered against executor as administrator — 
Confessed while suit pending.] — An exor. cannot 
avail himself of a judgment which he has confessed 
in an action against him as adniinistrator, pending 
the suit to which he pleads it. — ^A non. (1585), 
Cro. EUz. 41 ; 78 E. B. 806 

7037, .] — An exor. or administrator 
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may plead judgment recovered against them as 
adxninistrator or exor. — ^SMAiiPEACE v, Smalpeace 
(1698), Cro. EUz. 647 ; 78 E. R. 886. 

Annotation : — ^Reld. Parker v. Masters (1669), 1 Sid. 404. 

7638. Judgment against one ol several 

representatives.] — ^A recovery against one admini.s- 
trator shall bind all ; & may be pleaded with no 
assets ultra to an action for another debt of the 
intestate’s. — ^Pubther v. Further (1596), Cro. 
Eliz.471 ; 78E.B.708. 

Annotation: — Befd. Parker v. Master^ (1669), 1 Sid. 404. 

7639. .] — Parker v. Masters (1669), 

1 Sid. 404 ; 82 E. B. 1182. 

7640. Judgment not bond fide.] — In debt 

upon l^nd against administrators, they pleaded 
several former judgments obtained gainst them 
in the ct. of Chichester, amounting in the whole 
to £514 0.9. 8d. & that they had not goods or chattels 
of the intestate in their hands to be administered 
except to a less value. Pltf. replied that defts, 
had compounded for a less sum, & that the judg- 
ments are kept on foot by covin to defraud him, 
etc. Upon demiurer to this replication judgment 
was given for pltf. — Turnor’s Case (1610), 8 
Co. Rep. 132 a ; 77 E. R. 673. 

Annotations: — Consd. Tresham’s Cose (1612), 9 Co, Hep. 
108 a. R^. Hoad r. Dawson (1676), K. B. 215 ; 

FltzPatrick v. Strong? (1727). Glib. Ch. 251. Mentd. 
Norton tJ. Simnies (1614), Hob. 12 ; Leyr. Luttrell (1619), 
Palm. 70 ; Marshi^ v. Freoke (1622), Palm. 287 ; Brock- 
ham’s Case (1628), Lltt. 128; Horn v. Barbar (1635), 
Cro. Car. 421 ; Philips v, Biu*y (1694), Skin. 447 ; AmotD 
V. Breame (1704), 6 Mod. Hep. 244 ; London (Bp.) v, 
Mercer’s Co. (1731), 2 Born. K. B. 108. 


7641. Void Judgment.] — When an exor. 

pleads a judgment, not merely erroneous, but 
void, as a recovery in an impossible term, the 
plea is bad. — Drake v, Randaul (1678), Rreem. 
K, B. 255 ; 89 E. R. 183 ; sub nom, Randal's 
Case, 2 Mod. Rep. 308, 


7642. Judgment recovered since general 

Issue pleaded.] — An exor. may plead, puis darrein 
continuance^ unreversed judgnments in debt on 
simple contracts of t^tator, recovered against 
the exor. in suits commenced since he pleaded 
the general issue in bar in the principal case. — 
Prince v. Nicholson (1814), 5 Taunt. 665 ; 1 
Mareh. 280 ; 128 E. R. 852 ; subsequent pro- 
ceedings (1815), 6 Taunt. 45. 

AnTioiation Apld. Lyttleton v. Cross (1824), 3 B. & C. 317. 


7643. In what cases available — Action on judg- 
ment debt — Goods taken on statute.] — An exor. or 
administrator ought to pay a debt due by judg- 
ment, before a debt upon a statute or recognisance 
of an older date ; but if the goods are taken on a 
statute, he may plead that he had not aliqua alia 
boTui prcpfcr.-— Bereblock v. Read (1003), Cro. 
Eliz. 734; 78 E. R. 967; sub nom. Bearblock 
V, Read, Cro. Eliz. 822 ; siib nom. Rede v. 
Berelocke, Yelv, 29 ; subsequent proceedings, 
sub nom, Bearblock v. Read (1011), 2 Brownl. 
39, 81. 


Annotations Eeld. Prlnn v. Edwards (1695). 1 Ld. Tlaym. 
47, MenM. Anon. (1692), 12 Mod. Hep. 4^ ; Lancasalrc 
V. SaUlngworth U701), 12 Mod. Hep. 629. 


7644. Action on bond — Debt on existing 

statute merchant.]— To an action of debt on bond 
against an exor., if deft, plead, that testator was 


indebted to pltf. upon a statute merchant yet 
in force, & no assete ultras pltf. may reply, that 
the statute was destroyed oy fire. — ^B uokly v. 
Howard (1674), 1 Mod. Rep. 186 ; 86 E. R. 818 ; 
sub nom. Btjlkly v, Hoarb, Freem. K. B. 44. 

7645. Effect of plea.] — A plea by an exor. that 
six judgments are recovered against him, each for 
£20, A that he has only £10 assets, is a confession 
of assets beyond the sums recovered by five of 
them. — A shton v, Sherman (1697), 1 Ld. Raym. 
263 ; Carth. 429 ; Comb. 444 ; Holt, K. B. 308 ; 
12 Mod. Rep. 153 ; 1 Salk. 298 ; 91 E. R. 1072. 
Annotation : — ^Mentd. Comer v. Shew (1838), 3 M. & W. 350. 

7646. What are assets — Not goods distrained & 
impounded.] — Goods impounded are not assets. 
Debt againOT an exor., who pleaded he had riens 
in ses maineSf but certain goods, distrained dc 
impounded : it was adjudged to be no assets to 
charge him. — A non. (1583), Cro. Eliz. 23 ; 78 
E. R. 289. 

( / ) Release and Satisfaction 

7647. Availability of general release — In action 
for breach ol covenant.] — Wliether a release of all 
demands on testator’s estate will bar an action 
against exor. for a breach of covenant by testator. 
— Morris v, Wilford (1678), Freem. K. B. 474 ; 

2 Lev. 214; 2 Show. 46; T. Jo. 104; 3 Keb. 
814, 840 ; 89 E. R. 355 ; sub nom. Morris v. 
Philpot, 2 Mod. Rep. 108. 

Annotations : — Befd. Topham v. TolHor (1702), 2 Ld. Raym. 

786. Mentd. Solly r. Forbea (1820), 2 Brod. &. Bing. 38 ; 

Squire v. Ford (1851), 9 Heiro, 47. 

7648. Availability of release — Of all right to 
personal estate.] — ^A release of all right to the 
personal estate of an intestate will not discharge 
a debt due from him. Particularly if the release 
imports to be made for settling disputes which bad 
arisen between pltf. & deft, concerning the right 
of administration. — T opham v. Tollier (1702), 

2 Ld. Raym. 786 ; 2 Salk. 575 ; Holt, K. B. 621 ; 
92 E. R. 25. 

7649. How release pleaded — Consideration must 
be stated.] — In a plea of a release, the considera- 
tion for which the release was given must be 
stated. — ^B rooks v. Sutton (1808), L. R. 5 Eq. 
361 ; 37 L. J. Ch. 311 ; 18 L. T. 224 ; 16 W. R. 
570. 

7650. Whether plea of satisfaction available — 
In action of debt on a bond — Personal bond of 
administration substituted.] — To debt upon bond 
against an administrator, deft, may plead, that 
he gave another bond in his own name in discharge 
of the first bond. — ^P eck r. Hill (1676), 2 Mod. 
Rep. 136 ; 80 E. R. 086 ; sub nom. Blythe v. 
Hill, 1 Mod. Rep. 221, 225. 

Annotation: — Befd. V^eston v. Foster (1836), 3 Scott, 164. 

7651. By payments made to testator in his 

life.] — Exor., charg^ by his answer, not permitted 
to discharge himself by his affidavit of payments 
to testator in his life. Admission of the receipt 
of sums, which sums ho had paid, etc., a good 
discharge. — R idgeway v. Darwin (1802), 7 
Ves. 404 ; 32 E. R. 164, L. C. 

Satisfaction generally.] — See Equity, Vol. XX., 
pp. 449 et seq. 

{g) Lapse of Time. 
i. In General, 

7652. How far laches available — In action for 
legacy.] — In 1783 testator bequeathed the residue 
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of hi« estate upon trust for his five children equally 
at twenty-one, of whom pltf. was one. In 1799 

? ltf. attained twenty-one; In 1800 she married. 

disputes arose as to the amount of her share. 
In 1807 oneof the trustees, D., wrote to the husband 
to state that the share of the wife amounted to 
£1,139, “ which sum I have placed out so as to pay 
you 5 per cent, interest ; the principal you can 
have at any time by giving notice. I shall be 
glad to hear from you in respect to this.” The 
husband never answered the letter. In 1829-1830 
pltf. attempted to enter into correspondence with 
D., then the surviving t™tee, but D. refused to 
answer her inquiries, stating that he would answer 
the husband only, whom he considered the proper 
person. In May, 1844, D. died, leaving deft, 
his sole exor. In Oct. 1844, the husband, ignorant 
of D.’s decease, addressed him on the subject. 
Deft, opened the letter, &, as soon as he under- 
stood the claim, utterly rejected it. In 1850 deft, 
finished distributing his testator*s estate. In 1855 
pltf.’s husband died. A; thereupon she filed a bill 
against deft., as the exor. of the last surviving 
trustee, claiming the £1,139, &, interest since 1807, 
ns her chose in action, coming to her by survivor- 
ship. There was not the slightest evidence that 
either principal or interest had ever been received : 
— field: such a suit, if a suit for a legacy, was 
barred by laches, by analogy to the statute ; if a 
bill for enforcing a trust, it ought to be a bill by 
the husband’s representative, as for his fund 
reduced into possession in 1807, & in such case 
ought also to be barred by laches. — Freeman v. 
Dowdino (18.50), 2 Jur. N. S, 1014. 

ii. Statutes of Limitations, 

See, generally. Limitation op Actions. 

7658. Action not brought within six years of 
accrual of cause of action.] — It is no answer to 
a plea of Stat. TAmitations, that, after the cause 
of action accrued, & after the statute had begun 
to run, debtor, within six years, died, & that, by 
reason of litigation as to the right to probate, 
an exor. of his wiU was not appointed, until after 
the expiration of the six years, & that pltf. sued 
such exor. within a reasonable time after probate 
granted. — Rhodes v. Smethurst (1840), 0 M. & W. 
351 ; 9 L. J. Ex. 330 ; 4 Jur. 702 ; 151 E. R. 447, 
Ex. Ch. 

Annotations : — Diftd. Ciirlewls v. Mornlngton (1858), 27 
L. J. Q. U. 4.SU. Apld. PoQuy V. Brloe (1865), 18 C. H. 
N. 8. 393. Retd. Freake v. Cranofeldt (1838). 3 My. &; Cr. 
499 ; Hotnfray v. Scroope (1849), 13 Q. B. 509 ; l<Teeman 
V. Tranch (1852), 16 Jur. 1141 ; Towns v. Mead (1855), 
IG C. B. 123 ; Coombs v. Coombs (1866), L. Ii. 1 P. & D. 
288 ; Bogram v. Knight (1867), 2 Ch. App. 628 ; lie 
Benson, Bower v. Chetwynd, 11914] 2 Ch. 68. 

7654. Action brought In lifetime of deceased — 
Continued against representative within reasonable 
time.] — Where on action by a creditor against 
his debtor, commenced within six years, abates 
by reason of the death of deft, intestate, the 
reasonable time allowed for commencing a fresh 
action against the personal representatives, in 
order to prevent the operation of Stat. limitations 
dates from the granting of the letters of adminis- 
tration : the right of pltf. in this respect is not 
affected by delay on the part of the next of kin 
in obtaining administration. — Curlewis v, Morn- 
ington (Earl) (1868), 27 L, J. Q. B. 439 ; 32 


L. T. O. S. 29 ; 4 Jur. N. 8. 1102 ; 6 W. R. 682, 
Ex. Ch. ^ 


Consd. Sturgis v. Darell (1859), 4 H. & N. 

Krfoo JlSfi'i). 18 C. n. N. S. 393. 
FoUd. Swindell V. Bulkoley (1886), 18 Q. B. D. 250. 


7655. ,] — Where an action on a money 

bond abates by the death of deft. & no personal 
representative is appointed for twenty years, but 
after that time letters of administration are granted, 
a fresh action may notwithstanding the lapse of time 
be maintained on the bond against the adminis- 
trator, if commenced within a year after his 
appointment, as according to the equitable con- 
struction put ux)on Civil Procedure Act, 1833 
(c. 42), 8. 3, adopted by analogy from Stat. 
Limitations, the right of action is not in such case 
barred. — Sturgis v. Darell (1860), 6 H. & N. 
120 ; 29 L. J. Ex. 472 ; 2 L. T. 808 ; 6 Jur. N. S. 
1351 ; 8 W. R. 663 ; 168 E. R. 60, Ex. Ch. 
Annot^ion : — FoUd. Swindell v. Bulkeley (1886), 18 Q. B. D. 


7656. — I — .] — Pltf. issued a writ against 

his debtor within six years from the accrual of 
the cause of action. Debtor died before service 
of the writ. An action in respect of the same cause 
of action was commenced against debtor’s exors, 
alter the six years had expired, but witUn twelve 
months from the grant of probate of debtor’s will : 
— Held : the action was not barred by Stat. 
Limitations, & the law in this respect has not been 
altered by the Jud. Acts & rules. — Swindell v, 
Bulkeley (1886), 18 Q. B. D. 250 ; 56 L. J. Q. B. 
613 ; 66 L. T. 38 ; 35 W. R. 189 ; 3 T. L. R. 183, 
C. A. 


7657. What will take out of statute — Payment 
by one executor.] — Semble: an acknowledgment 
in writing, or payment by one of several exors., 
of a debt due from testator is not sulHcient to take 
the case out of the Stat. Limitations as against 
his co-exors., even though made by him in his 
executive capacity. — Scholey v, Walton (1844), 
12 M. & W. 510 ; 13 L. J. Ex. 122 ; 2 L. T. O. S. 
331 ; 8 Jur. 319 ; 152 E. R. 1299. 

Annotations : — Consd. Spollan r. Magan (1851). 18 L. T. O. S. 

200: Re Macdonald. Dick v. Fraser, 11897] 2 Ch. 181. 

Hentd. Callander v. Howard (1850). 10 C. B. 290 ; Nash 

V. Hodgson (1855), 6 De O. M. & G. 474. 

7658. Creditors suit for administration — 

Where no claim made in suit.] — Semble : the 
existence of a creditor’s suit for the administra- 
tion of the estate of a deceased debtor does not 
prevent the operation of Stat. Limitations against 
a debt, in respect of which no claim is made under 
the decree.— Tatam v, Williams (1844), 3 Hare, 
347 ; 67 E. R. 415. 

Annotation : — Reid. Knox r. Gye (1872), L. R. 5 H. L. 656. 


7659. Payment to separate account in 

bank.] — Testator died in 1818. A., his adminis- 
trator, received assets A: placed them in a bank, to 
an account ; ” A.’s trustee,” & where they stiU 
remained. A. died in 1853, & to a suit, instituted 
by the administrator de bonis non of the original 
t^tator against the representatives of A. & the 
bankers, te recover the fund, the representatives 
of A. set up Stat. Limitations, but the bankers 
were willing to pay the amount : — Held : the 
statute was inapplicable, & a decree was made for 
pltf.— Smith v, Acton (1858), 26 Beav. 210 ; 7 
W. R. 159 ; 63 E. R. 877. 
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b* Legatee it executor same person 


— Whether Statute of Liniitatians 
applies ,\ — When the peraon liable for 
the payment of a legacy Sc the person 
entiued. to reoeivo it are the same, no 


question of limitation can arise. — 
Narroxdas V . Narrondas (1907), 
I. L. IL 31 Bom. 418.— IND. 
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6, A, dr B,; a/ub^aed. 7.] 

SUB-SBCT. 6. — EVIDENCB. 

A, In Oenerah 

Admisaibllity — Admissions by co-executor.] — 

See EviDEircB, Vol. XXII., p. 91. 

7660. Onus of proof on representative — Where 
legacy admitted as personal debt — ^To show date 
of receipt of money.] — Fenton r. Myers (1843), 
1 L. T. O. S. 312. 

7661. Ne exeat regno — ^Affidavit must state assets 
of deceased in hands of representative.] — The 

affidavit to ground a writ of ne exeat regno must 
not only state that deft, is equitably indebted in a 
specific sum, but must mention tbe facts on which 
it arises, etc. 

An affidavit to found such a writ upon must not 
only say that d.eft. is indebted such a sum, but 
must also mention the facts, on which it arises, 
& on which it is grounded. In this case the bill 
being against an a^inistrator, the affidavit ought 
to swear, or to the best of his knowledge or belief, 
that assets^ had come to his hands ; because the 
demand arises in auter droit : otherwise it would 
be holding one, who would not be held to bail at 
law ; & would detain a person here, whom they 
had no right to detain, the demand arising in 
auter droit (Lord Hardwicke, C.).— Anon. (1752), 
2 Ves. Sen. 489 ; 28 E. R. 313, L. C. 

7662. Necessity for strict proof— That assets 
purchased by representative purchased with assets 
of deceased.] — ^Where the inability of an adminis- 
trator to purchase an estate with his own money is 
relied upon a ground for following that estate as 
part of the intestate’s assets, such inability must 
be shown by evidence of facts from which the 
strongest conclusion can be drawn, & not merely 
or principally by evidence of the opinions of 
witnesses, though such witnesses may have been 
well acquainted with tlie affairs of the party, 
& their testimony may be corroborated by cir- 
cumstances of suspicion. — Wilkins v. Stevfns 
(1842), 1 y. & C. Ch. Cas. 431 ; 6 Jur. 253 : 62 
E. B. 957. 

Necessity for corroboration of claims against 
estate.]— 5ce Evidence, Vol. XXII., pp. 492-495, 
Nos. 6214-5234. ’ 


B. On Pica of plena adminiatravit, 

7663. Onus of proof on plaintiff — To show assets 
received by representative.] — Upon tho pleA of 
plene adminiatravit it is necessary to prove that 
effects came into the hands of deft. This is the 
universal practice (Lord Ellenbohouoh, O..T.). — • 
Giles v. Dyson (1816), 1 Stark. 32, N. P. 

AnnotaHon .*--Befd. Steam v. Mills (1833), 4 B. & Ad. 657. 

7664. .] — In an action against an 

exor., on plene adminiatravit pleaded, ultf. is 
bound to show affirmatively, that deft, haa goods 
of testator in his hands unadininistered ; A though 
pltf. is entitled to his verdict, &> therefore to coste, 
if he can prove any property unadministered, yet 
the measure of pltf.’s damages is not tho amount 
of his debt, but so much as he can show to rem^n 
in the hands of the exor. — Jackson v. Bowley 

, Car. & M. 97, N. P. 

7665. Onus of proof on representative— To show 
that ostensible assets not deceased’s — Crops growing 
on lands of deceased.] — (1) On a plea of plene 
adminiatravit f it was proved, on the part of pltfs., 
that, at the time of the death of the intestate, 
there were crops on his farm, but that there hacl 
been an auction on the premises about a month 
before, at which these crops were put up for sale : 
— HeH : as t-he crops remained on the premises at 
the time of the death of the intestate, it lay on 
deft., as administrator, to show that these crops 
had not come to his hands. 

(2) On a plea of plene adminiatravit ^ it appeared 
that the intestate, six months before his death, 
had assigned all his effects to trustees for the benefit 
of such of his creditors as should execute the deed 
of assignment. Tho deed was exccu^d by 
himself & the trustees, but not by any other 
creditor : — Held : the administrator might give 
in evidence advertisements published soon after 
the execution of tho deed, stating where the deed 
lay for execution by the creditors, &; calling a 
meeting of creditors as to the sale of the effects, 
& also a resolution of that meeting, that the effects 
should be sold, as this evidence went to show that 
that deed was acU*d upon, & was a ho 7 id fide Sc 
not a fraudulent deed. — Stroud r. Dandridoe 
(1844), 1 Car. & Kin. 445, N. P. 

7666. Admissibility of evidence — Of payment of 
debts— Before action brought.]— Under plette 
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Onus of proof on repreuniaiivc 
—That money paid by wife was gift to 
husband .] — Where the widow of 
deceased claimed from the exor. repay- 
ment of moneys paid by her at her 
husband’s request out of her separate 
property, on premiums payable on 
policies on his life the onus 

was on the exor. to prove that the 
^neys were a gift to deceased. — 

(1890), 19 O. R. 

413. — CAN* 

1. - Of existence of mutual 

contract— For work done.}— Where a 
person claimed a sum from the exor. 
of deceased as wages for work done Sc 
services rendered as servant & general 
mana^ of deceased .• there 

must be evidence of the existence of a 
mutual contract between pltf. & 
deceased that pltf. had undertaken an 
obligation to render definite services. 
& h^ rendered them. Sc there must 
also be evidence that deft, had tmder- 
taken the obligation to pay for the 
services to bo rendered. — Cleaby v. 
SIBLBY (1909), 46 I. L. T. 26.— IR. 

m. Necessity for strld proof — Of 
appointment of repreaerUative.i—KvLLY 


r. Ardkll (1865). 11 Gr. 579.— CAN. 

"T •] 7“ Where the fact 

or deft. ^Ing administrator is not 
deputed, & pltf. has filed an affidavit 
tnat he Is administrator. It is not 
to give further evidence of 
“H® o** to produce tho letters of 

Mndnlstratlon, or a copy thereof.— 

^ ^ against tho re- 

trustee, 

who been deft., tho ct. In its 
dls^tion will exorcise a greater degree 
^®,tbe reception of new 
than if the olrlginal deft. 
Umself. who should have known all 
tno circumstances, was alive. — 
r. Eccuca (1867), 2 Ch. Ch. 97.-4iAN. 

evidence — Pro- 
A Court.]— It I 3 

fi^cient to show the substance of the 

administrator in 
Jho Cft., without setting out 

raB^(1867), 12 N. B. K. (1 Han.) 233 
Q. Judgment as evidence of debt 


due.) — A judgment against an exor. 
upon a debt of deceased is conclusive 
evidence of tho Indebtedness to pltf. 
as against all other creditors of 
doooased.— Re Haouk, Tkadkrm’ 
^NK e. Murray (1887), 13 O. R. 727, 
""CAN* 

r — ^ colonial judgment 
havi^ been obtained against the per- 
sonal representatives of an intestate, 
who died in a British colony leaving 
in the colony Sc in Ireland :— 
//eld; assuming tho oxers, dative to 
have been duly appointed. Sc the 
judgment to nave been regiii a rly 
obtained according to the law of the 
colony, no privity existed Imtween the 
dative Sc the admljalstrator in 
Ireland of the personal estate of in- 
testate, 6 c consequently the colonial 
judgment was not against the Irish 
administrator evidence of the debt 
olaim^ by Uio judgment creditor, on 
foot of which the Jud^ent bad been 

PART VII. SECT. 2, SUB-SECT. 6 .— B. 

7666 I. Admissi^ity of evidenee — Of 
payment of debts— Before action brought. ] 
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administravU the exor. showing debts paid, mtist 
show them paid before the commencement of the 
action ; but judgment against him shall be de 
bonia Uatatoria ianium. — ^Anon. (1587), 1 Dyer, 
32 a ; 73 E. B. 70. 

7667. .] — On a fecial plane 

administravU, if assets are proved in deft.’s liands, 
he may give evidence of the payment of other 
debts with those assets, previous to the action 
brought. — S mbdlby v. Hill (1770), 2 Wm. Bl. 
1105 ; 96 E. B. 662. 

7668. After action brought.] — Under 

the general plea of plene adminxstravU, deft, 
cannot show payments since action commenced, 
& before notice. — N ightingale v. Lee (1673), 
Freem. K. B. 110 ; 89 E. R. 81 ; svb nom, 
Nitikgale V. Leigh, 3 Keb. 171. 

7660. Out of money of representative.] 

— Shelley v. Sackvile (1552), 1 And. 24 ; 123 
E. R. 333. 

7670. By third party.] — If that 

administrator, who in truth is but a stranger, 
pay any debts vdth the goods of testator without 
commandment of the exor., same is not an adminis- 
tration, & the exor. cannot give such matter in 
evidence, to prove his plea of fully administered 
(Pkriam, J.). — Hawkins v. Lawse (1590), 1 
Leon. 154 ; 74 E. R. 143. 

7671. Durante minore setate — Sc pay- 

ment over of residue.] — On plene cedminiairavii deft, 
may give in evidence that he was administrator 
durante mhwre cetaic^ & hath paid such debts, 
delivered over the residue. — B fookino v Jennings 
( 1674), Freem. K. B. 160; 1 Mod. Rep. 174; 
80 E. R. 109. 

Annotalwn : — Mentd. DavLs v. Blackwell (1832), 9 Biug. 5. 

7672. & payment over of residue.] — 

Where the exor. has paid all the debts & legacies, 
after the year, from testator’s death expired, 
Sc paid over the remainder of the estate to the 
residuary legatee, it is good evidence on plene 
admmistraviU — Chelsea Waterworks Co. v. 
CowPER (179.5), 1 Esp. 275, N. P. 

Annotations : — B^d. Davis V. Blackwell (1832), 0 Biug. 5 ; 

Normau r. Buldry (1834), 0 Siui. 621. 

7673. To prove bona fldes of assignment for 

benefit of creditors — Advertisement for creditors.] — 

si.r»rwTTr. Dandridge, No. 7665, ante. 

7674. Presumption of receipt of assets by repre- 
sentative — From payment of duty.] — (1) In answer 
to a plea of plene administravU, proof that 
deceased’s property was sworn under a certain 
sum is primd facie evidence of assets to tlic amount 
of the smallest sum, that would pay same probate 
duty as the sum sworn to. 

(2) Here is primA facie evidence of assets to the 
amount of £2,000 in the duty paid upon the pro- 


bate (Abbott, C.J.). — Oubtis v. Hunt (1824), 1 
0. & P. 180, N. P. 

AnMiation : — As to (1) XJf. Mann v, Lang (1835), 3 Ad. Sc EL 
699. 

7675. .] — A probate stamp is primA 

facie evidence that the exor. has received assets 
to the amount covered by the stamp. — ^F oster w. 
Blakblock (1826), 5 B. & C. 328 ; 8 Dow. & 
By. K. B. 48 ; 4 L. J. O. S. K. B. 170 ; 108 E. R. 
122 . 

AnnotatUms: — HJP. Steam v. BliUs (183ID, 4 B. ft Ad. 
657 ; Mann v. Lang (1835), 3 Ad. ft El. 699. Msntd. 
Bramwell v. Pennedc U827), 1 Man. & By. K. B. 409 ; 
Innes V. Leri (1835), 1 Hodg. 195 ; Robins v. Bridge (1837), 
6 Dowl. 140 ; Net^n v, CTbambers (1844), 8 Jar. 844 ; 
Maybery v. Mansfield (1846), 9 Q. B. 754 ; Walbank v. 
Quarterman (1846), 3 C. B. 94 ; Malle v. Mann (1848), 
2 Bxch. 608 ; Brewer v. Jones (1855), 3 C. L. R. 369 ; 
Miles V. Harris (1862), 12 C. B. N. S. 550 ; Royle v, 
Busby (1880), 6 Q. B. D. 171. 

7676. .] — The inventory exhibited in 

the Ecclesiastical Ct. by an exor. for the purpose 
of obtaining probate is not in general primd facie 
evidence of his having received assets. — Steabk 
V, Mills (1833), 4 B. & Ad. 657 ; 1 Nev. & M. 
K. B. 436 ; 110 E. R. 603 ; sub nom, Stebn v. 
Mills & Wright, 2 L. J. K. B. 106. 

Annotation : — Consd. Mann v. Lang (1 835), 3 Ad. ft El. 690. 

7677. .] — Upon issue joined on a 

plea by an exor. of ple7ie administravU, the amount 
of the stamp upon the probate is admissible in 
evidence. It does not of itself furnish primd facie 
evidence of the amount of the effect which have 
come to the exor.’s hands. — M ann v, Lang (1835), 
3 Ad. & El. 699 ; 1 Har. & W. 441 ; 5 Nev. ft 
M. K. B. 202 ; 4 L. J. K. B. 210 ; 111 E. B. 579. 

7678. .1 — Payment of probate duty 

is presumptive evidence of an admission, but not 
an absolute admission, of assets to the extent 
covered by the amount of duty paid. — ^L azonby 
V, Rawson (1854), 4 De G. M. Sc G. 556 ; 3 Eq. Rep. 
89 ; 24 L. J. Ch. 482 ; 24 L. T. O. S. 176 ; 1 
Jur. N. S. 289; 3 W. R. 34 ; 43 E. B. 624, L. C. 

Admission of assets by representative.] — Sub- 
sect. 8, D., post. 


Sub-sect. 7. — Set-Off by Representative. 

See, generally, R. S. C., Ord. 19, r. 3 ; Set-Off ; 

I Practice. 

For set-off against legatees, see Part IV., Sect. 5, 
sub-sect. 3, ante, 

7679. General rule — Debts must be in same 
right.] — There can be no set-off, either at law or 
in equity, where either of the debts is a debt in 
aider droit, A. being indebted to B. in a sum of 
£1,000, executed a l^nd to him for securing that 
amount & interest. B. subsequently died, having 


— In an action againHt an administrator 
to which he lueads an outstanding 
judgment, ft pUne administravit preeter, 
& pltf. proves assets in doft.’s hands 
more than sufficient to satisfy the 
judgment, deft, wiil not bo alio wed to 
give ovidenoo of the payment of debts 
before the recovery of tho judgment ft 
before the receipt of tho assets. — 
Backhouse v. Paluer (1828), N. B. 
Dig. 337.— CAN. 

g. Of probable expenses of 

future litiuaiion.] — Defts. mider the 
item expenses of administration, in 
the notice given with tho plea of picue 

J. — VOL. XXIV. 


administravit offered evidence of tho 
probable expenses of this & other suits : 
Held : tho ovldenco was properly 
refused. — Mabshall v, Abmstrono 
(1881) 21 N. B. R. 102.— CAN. 

t. Sufficiency of evidence — To 
support plea,y—To support a plea of 

8 lent administravit, exors. gave evidence 
lat tho only personal estate consisted 
of testator’s share in a partnership 
which had not yet been realised, ft of 
household furniture specifically be- 
queathed : — Held : the plea was not 
proved. — M oonky v, Plummer (1871), 
2 V. R. (Law) 52.— AUS. 


PART VII. SECT. 2, SUB-SECT. 7. 

7679 i. Ocneral rule — Debts must be 
in same right .] — Administrator sued for 
intestate’s debt cannot set off debt to 
him as administrator. — National 
Bank op Australasia v. Swan (1872), 
3 V. R. (Law) 168.— AUS. 

7679 il. .] — In an action 

against an exor. on his testator’s 
promise, the plea, was a set-off for 
goods sold ft money paid by deft, os 
exor. to pltf. : — Held : bad, as attempt- 
ing to set off an individual debt 
against a demand due from deft. In his 
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ExEcirross and Admuostbatobs. 


Sect. 2. — Aclima against representative: Sab-sects, 
7 <fe 8, A.] 

made his will, & appointed C. & D. his exors. ,& 
residuary legatees : an appointment of B.*s 
residuary estate being made, the bond is allotted 
to 0. as port of his share : C. being the steward of 
A., & having a running account with him, enters 
the bond in that account. C. dies intestate, 
leaving a widow, who takes out administration 
to his estate, & ^so administration, de bonis non 
to B. ; & as such last mentioned administratrix, 
she hied a bill as a specialty creditor against the 
representatives of A. : — Held : in this suit, the 
representatives of A. could not make a set-off 
against the demand, in respect of sums which 
they alleged to have been omitted, or improperly 
charged in the account of C., but must file a cross 
bill. — Gale v. Luttrell (1826), 1 Y. & J. 180 ; 
148 E. R. C36. 

Annoiation: — Contd. Allianoe Bank t;. Holford (1864)' 

16 C. B. N. S. 460. 

7680. .] — (1) S. gave a bond, con- 

ditioned for the i)ayment of money. The obligee 
made C. his extrix. & residuary legatee, & died. 
C. proved the will assented to the bequest & 
died not having fully administered, leaving E. 
extrix. of the extrix. C., in trust for her, E.’s 
own benefit. A sum due on the bond in the first 
testator’s time remained unpaid. C., during her 
lifetime, in consideration of a marriage about to 
take place between her & the father of S., gave a 
bond to a trustee conditioned for payment of a 
sum of money to the use of S., if C. should marry 
& survive her intended husband. She did man^ 
& survive him & the money not having been paid 
in her lifetime the trustees’ exor. sued E. the 
extrix. of C., upon that bond: — Held: in this 
action the claim of E. upon S.’s bond could not 
be set off. 


(2) This case must be governed by 2 Geo. 2, 
c. 22, s. 13, which enacts that . . . .if either party 
sue or be sued as exor. or administrator where there 
are mutual debts between testator or intestate & 
either party, one debt may be set against the 
other. . . . There was no debt due from C. to S., 
before the bond was given to pltf.’s testator as her 
trustee (Parke, J.). — Tucker v. Tucker (1833), 
4 B. & Ad. 745 ; 1 Nev. & M. K. B. 477 ; 2 L. J. 
K. B. 143 ; 110 E. R. 636. 

AnnoUUioTia : — Aa to (2) Befd. Isben? v. Bowien (1853), 8 
Exch. 852: Quids v. Harrison (1854), 10 £xch. .572: 
Watkins r. Clark (1862), 12 C. B. N. S. 277. 


SeCt novoy Jud. Act, 1873 (c. 66), s. 24 (3). 


7681. .] — N. & C. were exors. of a 

will & trustees of the residuary real A personal 
estate of a testator who died in 1859. N. & p. 
were tenants for life of the residuary estate in 
equal shares. In Jan. 1873, 0. was residing 
abroad, & N., being about also to go abroad, gave 
to P. the solr. of the exors. & trustees, an authority 
on behalf of both trustees to receive the rents of 
the real estate & pay the outgoings. Under this 
authority P. received the rente, & at his death a 
considerable sum was due from him in respect 
thereof. P.*e estate proved insolvent, & the usual 
creditor’s decree was made for administration. 


Subsequently to the decree F. assigned to K. all 
F.*s interest in the sum due from P. N. was 
indebted to A. & B. as trustees for P. in a sum the 
repayment of which was secured by a mtge. of 
real estate belon^g to N., & this sum was paid 
into ct. in the suit to a separate account, under an 
order made without prejudice to any question 
as to set off. N. afterwards presented a petition 
claiming to be entitled to set off the debt due from 
P. against the mtge. debt, & seeking to have the 
amount of the debt due from P. paid out of the 
fund standing to the separate account : — Held : 
(1) as regards F.’s interest there could be no 
set-off, inasmuch as it was not assicgied to N. 
until after the decree ; (2) the debt (iue from P. 
being either due to both trustees & exors., or if 
due to N. alone due to him in his cliaracter of 
trustee k, exor., could not be set off against a debt 
due from him individually. — Middleton v. Pol- 
lock, Ex p. Nugee (1876), L. R. 20 Eq. 29 ; 44 
L. J. Ch. 584 ; 33 L. T. 240 ; 23 W. R. 700. 

Aim-Station : — As to (2) Reid. Re Jones, Christmos v. Jones. 

[1897] 2 Ch. 190. 

7682. .] — Deft, was receiver & 

manager of the estate of John Grimes, deceased, 
under an order of Chitty, J., as well as his exor. 
John Grimes had guaranteed a loan made by 
pltf. to Joseph Grimes, in respect of wliich, in 
default of payment by Joseph Grimes, deft, had 
paid the sum of £550, for which he obtained judg- 
ment against Joseph Grimes. In the course of 
his management of the farms of John Grimes 
deft, bought lambs of Joseph Grimes, for which he 
owed £45, a debt which Joseph Grimes assigned 
to pltf. In an action for the £45 brought by pltf. 
as such assignee the deft, sought, by way of set-off 
& counter-claim, to set up the unsatislied judgment 
for £550 against Joseph Grimes, the assignor, on 
the ground that he was acting as receiver & manager 
of John Grimes’ estate in buying the lambs, &, 
that he was entitled to set off a debt due to him as 
exor. against a debt due from him as receiver in 
respect of same estate ; — Held : as between deft. 
& Joseph Grimes, the assignor, the liability in 
respect of the lambs was a purely personal one, 
& deft, was therefore not entitled to set off 
against it a debt due to the estate. — Nelson v. 
Roberts (1893), 69 L. T. 352. 

7683. Representative beneficially entitled — To 
debt claimed to be set oil — Balance of banking 
account.] — F. had an account with the banking 
firm of II., with which bank A. also had an account. 
At the end of 1869, A. died, leaving F. her exor. 
& sole residuary legatee. At the time of A.’s 
death there stood to her account in the bank 
books £600 k this balance was at once transferred 
by the bank to the credit of F., in a fresh account 
with him as exor. of the late Mrs. A. Of this sum 
F. drew out about £200 k paid in about £100, 
thus leaving £.500 standing to his credit. He 
overdrew his own private account to the extent 
of £300. In July, 1870, the bank stopped payment 
k were declared bkpts. At that time, after 
satisfying the legacies in A.’s will, there would 
have peen a surjdus of about £1,900 of A.’s estate, 
inclusive of the £500 in the bank, to which F. 
was entitled as residuary legatee. B., os trustee 


oapacltr of exor. — O racey v. Wilsox 
(1844), 1 U. C. K. 237. —OAN. 


r. 

L.C. 


Brown & IlAimy 
It. 202.— CAN. 


7679 ill. — .] — In on action 

by heir of deceased insolvent debtor to 
recover a debt coutoacted with his 
exon : — Hdd : a debt due by deceased 
to deft, could be pleaded in oompensa- 


7679 Iv. 


MOFFATr t 


Foley (1867), 26 U. C. K, 500.— CAN 

zrz. -1— The rule tha 

debts of which two persons are reolpro 


callv debtors are exUnfrolshed by the 
credits of which they are reciprocally 
creditors is applicable to a case in which 
persons are reciprocally debtors tc 
creditors in a representative ohanoter 
such as exors. — S tephak's Kstatb v, 
Stephan’s Estate (1908), 26 8. C. 
104.-6. AF. 
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of H.. bkpt.f brought an action against F. for the 
£800 the amount of his overdrawn private account : 
— Held : F. could set off the £500 balance of the 
exorriiip. account, to which he was entitled as 
residuary legatee, against the £800, the amount of 
his overdrawn private account due from him to 
B., inasmuch as there were no equitable interests 
existing at that time of legatees or other third 
parties that could affect the £500 standing in 
F.*s name as exor. in the books of the baxu:. — 
Baiusy V. Finch (1871), L. R. 7 Q. B. 34 ; 41 
L. J. Q. B. 83 ; 25 L. T. 871 ; 20 W. R. 294. 

Annotation : — Bx^* Re Willis, Percival, Ex p, Morier 
(1879), 12 Ch. B. 491. 


7084. .] — An exorship. account 

was kept with bankers m the joint names of the 
two exors., who were brother & sister. The 
brother, who was the residuary legatee under the 
wUl, kept another account of his own with the 
bankers. The bankers died a liquidation petition, 
&; at that time there was a balance standing to the 
credit of the joint account, but the other account 
was overdrawn. Securities had been set apart 
to answer the legacies bequeathed by the wiU, 
& testator's debts & funeral & testamentary 
expenses had been paid. But the exors. were 
iointly liable for some rates & taxes &: a solr.*8 
Dill of costs which had not been paid ; — Held : the 
one account could not be set off against the 
other in the liquidation of the bankers. The rules 
of equitable set-off or mutual credit could not 
apply, unless the brother was so much the person 
solely beneficially interested in the balance of the 
joint accoxmt that a ct. of equity, without any 
terms or any further inquiry, would have com- 
pelled the siker to transfer the account into the 
brother’s name alone . — Re Willis, Percival & 
Co., Ex p. Morier (1879), 12 Oh. D. 491 ; 49 
L. J. Bey. 9 ; 40 L. T. 792 ; 28 W. R. 235, C. A. 
Anrwtation : — Conid. Re Hett, Maylor (1304), 10 T. L. R* 

See, cUso, Bankers, Vol. 111., p. 294, No. 925. 


s. 13. — ^Mabdall V. Thellusson (1856), 6 E. & B. 
970 ; 28 L. T. O. S. 160 ; 5 W. R. 25 ; 119 B. R. 
1127 ; syb nonu Mardall v, Sabine & Tellusson, 
3 Jut. N. S. 314, Ex. Ch. 

AnnotaMan .* — Conid. Rees v. Watts (1855), 11 Exob. 410. 

7688. Money given to plaintiff by testator — As 
advancement — Whether set-off allowed.] — To an 
action agahist an exor. on a debt due by his 
testator, deft, pleaded Stat. Limitations, &, that 
at the time of the death of testator the pltf. was 
indebted to him in an e^ual amount, which being 
stm due, deft, was willing to set off against the 
pltf.'s claim. To the first of these pleas pltf., 
for replication on equitable grounds, replied that 
the causes of action therein mentioned accrued 
within six years before the death of testator ; 
that he by his will appointed defts. his exors., 
devised certain freehold estate to them upon trust 
to sell, & also the residue of his personal estate, 
upon trust to call it in, &, should, out of the moneys 
to arise from the sale of the real estate & the calling 
in of the personal estate, pay debts & legacies, 
& hold the residue in trust for pltf. & his other 
children in equal shares ; averring the sufficiency 
of the moneys thus realised to pay all debts & 
legacies. To the second plea pltf. replied, for 
replication on equitable gi'oimds, that testator 
devised & bequeathed to him certain freehold 
estate & a certain sum of money, & devised & 
bequeathed certain other property real &> personal 
to his other children, &; declared that the money 
& other effects then already advanced &> delivered 
by him to his children should be deemed advance- 
ments, As that they should not be required to 
account for same ; averring that the matters of 
set-off were money & effects so advanced, etc. : — 
Held : both these replications were bad. — Gulliver 

V. Gulliver (1856), 1 H. & N. 174 ; 25 L. .T. Ex. 
341 ; 27 L. T. O. S. 189 ; 2 Jur. N. S. 1051 ; 4 

W. R. 653 ; 156 E. R. 1165. 

Annotation : — BeU. Bartlett v. Wells (1862), 1 B. & S. 83G. 

7689. Set-Off of statute barred debt — How far 


7685. .] — Middleton v. Pollock, Ex 

p. Nugbb, No. 7681, ante. 

7686. Debt due from plaintiff before death — 
Whether set off — Where cause of action accrued 
after death.j — A set-off for money due from pltf. 
to testator m his lifetime may be pleaded in answer 
to a declaration on a cause of action, which 
accrued to pltf., from defts., as exors., after the 
death of testator. — ^Blakesley v. Smallwood 
(1846), 8 Q. B. 538 ; 15 L. J. Q. B. 185 ; 6 L. T. 
O. S. 391 ; 10 Jur. 470 ; 115 E. R. 978. 

Annotations : — Ooasd. Mardall v. TheUassoo (1852), 18 

a . B. 857 ; Rees v. Watts (1855), 11 Exob. 410. Kentd. 
:ead V. Basbford (1851), 5 Exob. 336. 

7687. Debt due from plaintiff after death- 
Whether set off — Where cause of aetion accrued 
before death.] — ^An exor. sued, as such, for a 
debt which accrued to pltf. from testator in his 
lifetime cannot set off a debt, alleged to be equal 
to ttke damages sued for, for money had Ac received 
to deft.’s use, as exor., & mone^r due on an account 
stated with him, as exor., since the death of 
testator ; the debt sued for Ac the debt sought to 
be set off not being mutual within 2 Geo. 2, c. 22, 


available.] — The principle that exors. may set 
off Ac retain a legacy as against a statute barred 
debt due to their testator, has no application where 
debtor is claiming a legal right & not merely 
seeking testator’s bounty ; in such a case the 
exors. have no higher right of set-off than their 
testator would have had. — Dingle v. Coppbn, 
OoppBN V. Dingle, [1899] 1 Ch. 726 ; 68 L. J. Ch. 
337 ; 79 L. T. 693 ; 47 W. R. 279. 

Annotations: — Mentd. Powell v. Brodburst, [1901] 2 Ch. 
160 ; Ite Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 385. 


Sub-sect. 8. — Judgments. 

A, In Qenerid, 

7690. Where several executors — Some not ap- 
pearing — Judgment against all.] — Debt against 
two exors., one confesses, the other makes default, 
judgment is de honia teaiaioria agmnst both. If 
on. a fi, fa. upon this a devasiavU be returned against 
tho defaulter, the soi. fa, Ac execution de bonis 
propriis is against him alone. — Anon. (1562), 
2 D^er, 210 a ; 73 E. R. 463. 


PART VII. SECT. 2, SUB-SECT. 8.— A. 

a. Form of judgment — Patimsnt 
in due course of isdmtnistration — Effed 
of admission of assets .] — The proper 
form ol Judamemt in Alberta sttsuut 
exors. or administrators in respect of 
a liability of deoeasod, is a In dgm ent 


for payment in dne oottise of adminis- 
tration ; unless there is on their part 
a distinct affirmative admission of 
assets suffleiont to pay all creditors of 
the estate, In whioh event the Judgment 
oredltor may, at his eleotion, have 
Judgment either against the exors. 
or administrators pexsonadly or 


Judgment for pasrment in due course 
of administration. — ^Nobthxbm Crown 
Bank v. Woodcrafts, Ltd., [1919] 
2 W. W. R. 347.— CAN. 

b. Action offoinst executor for 
reeacary of koaoy— Non-appearance of 
defendant — Order for oocouiiLl— In an 

P 2 
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Executors and Administrators. 


Sect. 2 . — Actions against representative : Svh-sect. 1 
8, A.t B. (a) efc (/)), & C.] 


Acton (1697), 1 Ld. Rayzn. 516 : Cawctli v. Philips (1090), 
1 Ld, 605 ; wangford v. Waugford (1704), 11 

Mod. Rep. 38 ; Ford v. Beech (1848), IIQ. B. 852. 


7691. .] — In debt against three 

exors., if one of them on summons confess the 
action, & judgment be dc bonis testaioris against all, 
but si non de bonis propriis against him who 
appeared, the others cannot be ta]^en in execution 
on a sci. fa.y although a devastavit be found & two 
nihils returned. — Proctor v, Chamberiaine 
(1639), Cro. Car. 664 ; 79 E. R. 1085. 

7692. .] — Where there are several 

exors., & only some or them appear &> ple^, 
judgment must be against them all ; but execution 
de bonis propriis shall go against him that has 
appeared (per Cub.). — Anon. (1691), 12 Mod. Rep. 
10 ; 88E. R. 1131. 

7693. .] — Rous V. Etherington, 

No. 7562, ante. 

■m 

B, After Plea of plene adminisiravit. 

(a) In General. 

7694. Upon falliure of plea — Judgment de bonis 
testatoris.] — Anon. (1537), No. 7066, ante. 

7695. Where assets found for less than claim — 
Whether Judgment for full amount.] — (1) An 

exor. shall only be charged to the amount of the 
assets which come to his hands & not for the 
wrong or devastavit of his companion. 

(2) On assets found judgment shall be for the 
whole debt but the execution shall be only for the 
assets found. — Rargthorpe v. Milporth (1594), 
Cro. Eliz. 318 ; 78 E. R. 568. 

Annotations: — As to (1) Refd. Nation r. Tojser (1834), 4 

Tyx. 661 ; Champneys r. ilvoMne (1733), Banieo, 440. 

7696. .] — On assets found judgment 

shall be for the entire debt, but the execution 
shall be only for the assets in hand ; & a sci. fa. 
may be had afterwards on the judgment. — 
Waterhouse v. Woodstrebt (1597), Cro. Eliz. 


7701. .] — In a writ of error upon a 

judgment in 0. B. in an action of debt against 
exors., who pleaded fully administered, & the 
issue being whether assets or no, it wm found 
that they had assets for part only ; & judgment 
was given to recover the whole debt. — O awdy v. 
CoNGHAM (1647), Aleyn, 37 ; 82 E. R. 903. 

7702. .] — Of judgment & execution 

against an exor., upon a plea ot plene adminisiravit, 
when assets are found sufficient to pay but part 
of the debt. 

Debt upon an obligation of £20 against an exor. 
who pleaded plene adminisiravit & assets being 
found of £10 pltf. had judgment qw)d recuperet 
£10, whereas it ought to have been a judgment for 
the whole, & execution only for £10, unless it were 
returned that he had wasted, & then he might 
have had sci. fa. when more assets came to deft.’s 
hands ; & it was held to be erroneous. — O xbndam 
V. Hobdy (1673), Freem. K. B. 351 ; 89 E. R. 
262 j sub nom. Hobday v. Oxenden, 3 Keb. 239. 

7703. .] — Harrison v. Beccles 

(1760), cited in 3 Term Rep. at p. 688 ; 100 E. R. 
805. 

Annotations: — Consd. Erving t?. Peters (1790), 3 Term Hop. 

685. FoUd. Fielden v. Fieldcn (1822), 1 Sim. Sc St. 255. 

Rcfd. Hooper v. Summeraett (1810), Wright. 16. 

7704. .] — Jackson v. Bowley, No. 

7664, ante. 

7705. Where assets found in hands of one 
executor — Judgment against him only.7 — Bellew 
v. Juckleden (1039), 1 Roll. Abr. 929. 

7700, ,] — On a plea by several exors* 

that they have fully administered if some ai*e 
shown to have assets in their hands, & the others 
not, the latter are entitled to a verdict. — P arsons 
v. Hancock (1829), Mood. & M. 330, N. P. 
Annotation Mentd. Steam v. Mills (1833), 4 1). 8: Ad. 037. 


592 ; 78 E. R. 835. 


7697. .] — If debt be brought against 

an exor., who pleads that he has fully ad^nistered ; 
&; it is found that he has assets to £40, whereas 
the debt is £60, a judgment shall be given for the 
£60 against deft. ; & upon that judgment, if moi*e 
assets come after to the exor.’s hand, pltf. may 
have a sci. fa . — Newman & Babbington's Case 
(1610), Godb. 178 ; 78 E. R. 108. 

7698. .] — Perryman v. Westwood 

(1616), cited in 1 Vent, at p. 95 ; 86 E. R. 66. 


7699. .] — On plene adminisiravit, pltf, 

shall have judgment for the entire debt, though 
assets to a less amount be found. — Snapb v, 
Norgate (1629), Cro. Car. 167 ; 79 E. R. 745. 

Annotation .'—-lUeniSu Curlewis r. Momington (1858), 21 
L. 3. (2. B. 269. 


7700. — If an exor. plead pUnte 

adminisiravit & it is found against him, pltf. shall 
have judgment for the entire debt ; execution for 

assets found ; dc a sci, fa. for the residue. - 

Dorchester v. Webb (1634), Cro. Car. 372 • 
W. Jo. 345; 79E. R. 924. 

Annotations; — Bsfd. Noell v. Nelson (1670), 2 Sauud. 226 ; 
Mara v. Quin (1794), 6 Term Hep. l. Mentd. Cage e. 


7707. .] — The general rule is that a 

plea is an entire thing, & bad altogether if dis- 
proved in part ; but to this rule there are exceptions 
w’'hich have b^n long established. For instance 
. . . . where two exors. join in a plea of plene 
adminisiravit, & assets are proved to be in the 
hands of one only (Parke, B.). — Cousins v. 
Paddon (1835), 2 Cr. M. & R. 547 ; 1 Gale, 305 ; 
5 Tyr. 535 ; 5 L. J. Ex. 40 ; 150 E. R. 234. 

Annotations : — Mentd. Broonifleld r. Smith (1830), 1 M. & W. 
542 ; Dickon v. Noulo (1836), 1 M. Sc W. 556 ; Goidsiuid 
V. Haphael (1836). 3 .Scott, 385 : Gregory v. Hart, noli 
(1830), 1 M. 8c W. 183: llayMclden v. Staff (1836), 5 
Ad. Sc £1. 153 : Jones v. Naiuiey (1836), Tyr. Sc (ir. 034 ; 
Green v. Marsh (1837), Will. Woll. Sc l>av. .343 ; Fischer 
V. Aldi (1838), 7 L. J. Ex. 229 ; Eastmure v. Laws (1839). 
7 Scott, 401 : Rilner r. Bailey (1839), 5 M. Sc W. .382 ; 
Tuck V. Tuck (1839), 5 M. Sc W. 109 ; Falcon r. Bonn 
(1841), 2 Q. B. 314 ; Turner v. Diaper (1841), 2 Man. Sc G. 
2IJ ; Lord v. Forrand (1844), 13 L. J. Ex. Ill ; Ford 
V. Beech (1840), 11 Q. B. 842 ; Dodgers r. Maw (1846). 
15 31. &W. 444 ; Hoberts v. CainpbeU(1847), 10 L. O. S. 
183; Hoebe v. Champagne (1847), 16 L. J. Ex. 249 : 
Wilkinson r. Kirby (1864), 15 C. B. 430 ; Parr r. Jewell 
(1855), 16 C. B. 684 ; Tongo v. Chadwick (1856), 2 Jur. 
N. S. 232 ; Trahorae v. Gamner (1857), 8 K. & B. 161. 

7708. Plea of plene adminisiravit preeter — 
Judgment for amount admitted.] — Lockyer v. 
Coward (1770), 3 Wils. 62 ; 96 E. R. 928. 


action against an exor. for the amount 
of a legacy Sc interest when deft, docs 
not appear, pltf. is held entitled In the 
first instance to an order for an account, 
hut nut to final Judgment. — ^R ekk v. 
Kknouf (1900), 8 N^d. L. R. 369. — 
MFLD. 


PART VII. SECT. 2, SUB-SECT. 8.— 

B. (a). 

76951 . Where assets found for less 
•ban cMm — Whether judgment for full 
omou^j— On plea of plem adminmra' 
vu, where assets were adoudtted to an 


amount less than the claim : — I/eU : 
Judgment should be only for the value 
of the assets proved, Sc not for the 
amount of the debt. — F ishkr e. 
Trueman (1853), lo U. C. U. 617. — 
CAN. 
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(6) J udgmsnt quando octyiderinL 


7709. May be taken Immediately.] — On plene 
^minifiramt pleaded by an exor., pltf. may 
immediately take judgment of assets quando 
acciderint.-^mpiMTS Case (1011), 8 Co. Rep. 
134 a; 77 E. R. 077. 


Annotations : — Oonid. Dorohestor v. Webb (1634), Cto. Car. 
372 : Ervlng v. Peters (1790), 3 Term Rep. 686. Folld. 
Noell V, Nelson (1670), 2 Wins Sauna. 214. B^. 
Briokhead v. York (Arebbp.) (1617), Hob. 197 ; Osberstoii 
V. Stanhop (1674), Freem. K. B. 100. 


7710. .] — On plene administravit by an 

exor., pltf, may immediately take judgment of 
assets quando acciderint, A miaericordia entered 
against exors. for their delay, because it was not 
said in the record that they came the first day. — 
Noell v. Nelson (1070), 2 Wms. Saund. 214 ; 
2 Keb. 071 ; 1 Lev. 280 ; 1 Sid. 448 ; 1 Vent. 94 ; 
85 E. R. 1011, H. L. 

Annotations : — Consd. Erving t>. Peters (1790), 3 Term Rep. 
685 ; Mara v. Quin (1794), 6 Term Rep. 1 ; Smith v. 
Tateham (1848), 2 £xch. 206. Bsfd. Briokhead v, York 
(Arohbp.) (1617), Hob. 197. Mentd. Plillips v. Bury 
(1604), Skin. 447 ; Reeves u. Ward (1835), 2 Bin^r. N. C. 
236. 


7711. .] — An extrix. pleaded the general 

issue, & plene administravity & afterwards moved 
for judgment as in case of a nonsuit. The ct. 
discharged that rule upon a peremptory under- 
taking to t^ the first issue, & allowed pltf. to 
withdraw his replication to the second plea, & 
take judgment of assets quandOy etc. — Lucas v. 
Jenner (1833), 1 Cr. & M. 597 ; 2 Dowl. 04 ; 3 
Tyr. 504 ; 149 E. R. 538. 


7712. Where assets found for part — Judgment 
quando for residue.] — Perryman v. Wert- 
wood (1010), cited in 1 Vent, at p. 95 ; 80 E. R. 
00 . 


7713. .] — Harrison v. Beccles 

(1709), cited in 3 Term Rep. at p. 088 ; 100 E. R. 
805. 

Annotations: — Coiud. Erving v, Peters (1790), 3 Terra Rep* 
685 ; Hooper v. Suramersett (1810), Wight. 10. Apld* 
Ficldcu V. Meldon (1822), 1 Sim. & St. 255. 

7714. What assets covered by Judgment — Real 
estate.] — In case of judgment recovered against an 
heir, who has a reversion in fee, which is only 
assets cum aceiderU ; ct. will not decree a sale of 
the reversion, but the creditor must wait till it 
falls. — Fortrey V. Fortrey (1090), 2 Vern. 134 ; 
1 Eq. Cas. Abr. 275 ; 23 E. R. 094. 

7715. ^.] — A lessor covenanted with 

his lessee for quiet enjoyment of the demised 
premises, &; afterwards devised his real estate, 
subject to & charged with the payment of his 
debts. After the death of the lessor, the lessee 
was evicted, & brought his action of covenant 
against the exors. of the lessor, who pleaded plene 
administravit ; whereupon the lessee took out 
judgment of assets, quandoy etc., & procured the 
damages to be assessed upon a writ of inquiry. 
He then filed his bill against the devisees of the 


lessor, for satisfaction of the damages & costs out 
of the real estate of the lessor devised by his will : — 
Held : although damages recovered in an action 
of covenant brought m respect of breaches of 
covenant happening after the death of testator, 
were not a debt within 3 Will. & Mar., c. 14, yet 
they were a debt payable out of the real estate oi 
testator, under the charge of debts thereon created 
by his will. — Morse v. Tucker (1840), 6 Haro, 
79 ; 15 L. J. Ch. 102 ; 0 L. T. O. S. 389 ; 1C 
Jur. 173 ; 07 E. R. 835. 

Annotations Re St. George’s Steam Packet Co. 

Hamer’s Devisees’ Case (1852), 2 De G. M. & G. 366 

Varlo V. Faden (1859), 1 De G. F. & J. 211. 

SeCy now. Land Transfer Act, 1897 (c. 05) 
8. 1 (4); Administration of Estates Act, 192r 
(c. 23), 8. 3. 

7716. Assets received before Judgment.]— 

Taylor v. Holman & Robins (1764), Bull. N. P 
5th ed. 109. 

Annotation : — Expld. & Distd. Smith v. Tateham (1S48), ! 

Exch. 205. 

7717. Assets received since issue of writ.]— 

The judgment of assets quando acciderint embrace; 
not only the assets received by the exor. after tha 
judgment is signed, but also such assets as cam< 
into or ought to be in his hands between th^ 
issuing of the writ, or the plea, & the judgment 
in the due course of administration. To an actioi 
of assumpsit against deft, as exor., deft. pleade< 
plene administravit preeter £10, which was no 
sufficient to satisfy a specialty debt. Pltf. repliec 
that after the commencement of the suit, & afte 
plea pleaded, certain goods of deceased had com 
into the exors.’ hands, in value above the sum o 
£10, wherewith deft, ought to have satisfied th 
causes of action mentioned in the declaration 
Held : bad, as unnecessary & unprecedented ; ^ 
the proper course was to take the ordinary judg 
ment of assets quando acciderint. — Smith % 
Tateham (1848), 2 Exch. 205 ; 5 How. & L. 732 
17 L. J. Ex. 198 ; 11 L. T. O. S. 128 ; 154 E. R 
400. 

Annotations: — Befd. Ellis v. Watt (1849), 13 J. P. 748 

Mentd. Newington r. Levi (1871), 19 W. R. 473. 

7718. For what amount jud^ent taken — Debi 
& costs.] — In assumpsit against an exor. h< 
pleaded a retainer & plene administravit preeter 
& pltf., admitting the truth of the pleas, tool 
judgment of assets quando eweiderini : — Held 
he was entitled to enter it up for the debt d 
costs.— Cox V. Peacock (1835), 1 Hodg. 272 ; J 
Scott, 125. 

C. Personal Liability of Representative. 

7719. Whether representative personally liable— 
Plea of release to executor.] — Anon. (1504), Dal 
70; 123B. R. 281. 

7720. .] — Judgment against an exor 

on a covenant by testator, shall be de boni 
testatoris, although the breach was wilfully mad 


PART VII. SECT. 2, SUB-SECT. 8.— 
B. (b). 

7712 i. Where assets found for part — • 
Judffment quando for residue.] — The 
praotioe in force before Judicature 
Act, under which pltf. taking issue on 
Sc failing on an exor.’s plea of plene 
adminidravity could not have Judfi^ent 
of assets quando. no longer exists, 8c 
it is now proper to give pltf. Judgment 
of assets quando, if nis debt bo 
established Sc such a Judgment be 
desired. — ^MoKibbon v. Fbeoan (1893), 
21 A. R. 87.— UAN. 


7714 1. What assets covered by judg- 
moMr^R^ estate. J — On an iraue ot plane 
admtnislravit real estate of an intestate 
unsold is not assets in the han d s of his 
administrator for payment of debts. — 
C^WFORD V. WlLLOX (1850), 1 All. 
034.— CAN, 

7714 U. ^.J — COKSOLIDATKD 

Bato OP Canada v. Cameron (1878), 
29 C. P. 71.— CAN. 

0 . Effect of judgment quando — As 
admission by plairuiff of InsuffUdeney 
of assets,] — A Judgment of assets quando 


accidcriniy or of assets in futuro, is t 
be construed as an admission by th 
Judgment creditor that the admlnlstn 
tor had not, when the action was con 
menced, assets to satisfy the olaim.- 
Re Smith, Canadian Guaranty Trus 
Ck>. V. Deusle, [1924] 4 D. L. 1 
1288 ; 3 W. W. R. 815.— CAN. 


PART VII. SECT. 2, SUB-SECT. 8.— ( 

d. Whether representative persoi 
ally liable — Defendant not charged < 
eaweutor.l— Where a sumnions was n< 
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Executors and Administrators. 


Sect, 2. — AcHona against representative: Sub-sect,^ 
8, C. <fc D, ; s^-sect, 9, A.] 

by the exor. If an exor. plead a release to himself, 
& it be found against him, judgment shall be 
de honia propriis si non^ etc. — ^Bridgman v, Light- 
POOT (1628), Cro. Jac. 671 ; 79 E. B. 681 ; avb 
nom. Bridgman’s Case, Jenk. 320. 

Annotation : — ^Beld. Hoopear «. Summeraett (1810), Wight. 16. 

7721. Plea of release to testator.] — Anon. 

(1664), Dal. 70; 123 E. B. 281. 

7722. Plea of previous judgment — Ob- 

tained by fraud.] — Brasebridge v. Baskervtle 
(1687), 1 And. 150 ; 123 E. B. 402. 

7723. .] — To a plea of unsatisfied 

judgments by an exor., pltf. may reply fraud as to 
one, without answering the rest. Judgment for 
pltf. is de bonis testatoris. — Ent v. Withers (1678), 
fejem. K. B. 467 ; 3 Keb. 825 ; 2 Lev. 209 ; 1 
Vent. 321 ; 89 E. B. 349 ; sub nom. Withers v. 
Ent, 3 Keb. 797. 

AnnoiationB: — Beld. Davenport r. Caine (1687), Comb. 47 ; 
Berwick r. Andrews (1703), 2 Ld. Raym. 971. Mentd. 
Gonld r. Qappor (1804), 1 Smith, K. B. 528. 

7724. Action on covenant broken by 

executors.] — Judgment against exors. for covenant 
broken by them, shall be de bonis testatoris. — 
Castilion V. Smith (1620), Hut. 35 ; Hob. 283 ; 

123 E. B. 1082. 

7725. .] — Bridgman v. Lightfoot, 

No. 7720, ante. 

7726. .] — An action of covenant was 

brought against the exor. & the breach assigned 
for default of reparation committed in the time 
of the exor., & damages were assessed. The 
question was moved whether the judgment should 
be de bonis propriis^ or de bonis testatoris. Upon 
view of precedents, it was adjudged that it should 
be de bonis testatoris^ for this is testator’s covenant, 
& obliged the exor. as representing him, & there- 
fore he ought to be sued by that name. — CJoLidNS 
V. Thoroughoood (1031), Het. 171; Hob. 188; 

124 E. B. 429. 

7727. Plea of ne unques executor.] — An 

exor. shall never be charged de bonis propriiSf 
but where he falsely pleads ne unques son executor. 
— Bull v. Wheeler (1622), Cro. Jac. 647 ; 79 
E. B. 559. 

-—Pond. Bridgman v. Lightfoot (1623), Cro. Jac. 
671. Reid. Hooper v. Snmtnersett (1810), Wight. 16. 

7728. Defendant charged as executor — 

Though personally Uable.]— Buckley v. Pirk, No. 
7621, ante. 

7729. When judgment by default.]— If 

judgment go by default against an exor., it can 


only be de bonis testatoris ; but if against the heir, 
it may be de bonis propriis, — Kinabton v. Clark 
(1741), 2 Atk. 204 ; 26 E. B. 626. 

AnnoiatioinMi — ^BeU. Galton v. Hancock (1743), 2 Atk. 
427 : Be Lacey, Howard v. Lightfoot, 11907] 1 Ch. 330. 
MenM. Tyndale v. Wane (18HT, Jac. 212. 

7730. Judgment on account stated with 

executor.] — In an action against an administrator, 
on promises of the intestate, an insimul 
compuiasaent with the administrator, as such, 
of money due from the intestate, does not make 
him personally liable. — Seoab v. Atkinson (1789), 
1 Hy. Bl. 102 ; 126 E. B. 62. 

AnnataiioM : — Consd. Powell v. Graham (1817), 1 Moore, 
C. P. 305. Beld. Thompson v. Stent (1808), 1 Taunt. 322. 


D. Effect of Judgment as Admission of Assets. 

7731. Judgment suffered by default.]— Judg- 
ment against an administrator confession or 
default pendente lite, is an admission of assets, &: 
he is estopped to say the contrary on a devastavit 
returned.— ^OCK v. Layton (1700), 1 Com. 87 ; 

1 Ld. Baym. 689 ; 1 Salk. 310 ; 92 E. B. 973. 

AnnokUions : — Folld. Ramsden e. Jackson (1737), 1 Atk. 
292 ; Erring v. Peters (1790), 3 Term Rep. 685 ; Leonard 
V. Simpson (1835). 2 Bing. N. C. 176 ; lie Hii^ns's Trusts 
(1861), 2 Gill. 562. Befd. Farr v. Newman (1792), 4 
Term Rep. 621 ; Hooper v. Snmmersett (1810), wight. 16. 

7732. .] — If an exor. suffer judgment to go 

by default, it is an admission of assets. — Treil 
V. Edwards (1704), 6 Mod. Bep. 308 ; 87 E. B. 
1047. 

7733. .] — If an exor. or administrator 

confesses judgment, or suffers it to go ajgainst him 
by default, he thereby admits assets in his hands, & 
is estopped to say the contrary, in an action on 
such judgment suggesting a devastavit. — Skelton 
V. Hawling (1740), 1 Wils. 258 ; 95 E. B. 606. 

AnnokUions: — B«fd. Hope v. Bagno (1802), 3 East, 2; 
Hooper r. Suiumersott (1810), Wight. 16. 

7734. .] — In debt upon a judgment by 

default, against deB. as exor., the production of 
the judgment & of a testatum fi. fa. upon which the 
she^ had returned nulla bona testatoris, &, a levy 
of costs de bonis propriis : — Held : unanswered, 
sufficient evidence of a devastavit. — Leonard v. 
Simpson (1835), 2 Bing. N. C. 176 ; 1 Hodg. 261 ; 

2 Scott, 336; 4 L. J. C. P. 302 ; 132 E. B. 69. 
AnmUaiion : — Bsfd. Lee v. Park (1836), 1 Keen, 714. 

7736. .] — Petitioners obtained judgment 

by default in an action of debt against H., the 
exor. of a testator. Another creator obtained 
a judgment, which was registered subsequently, 
(gainst H. in respect of one of his own projper 
debts. Part of the former debt had been satislied 
under a fi. fa. out of the goods chattels of H. : — 
Held : the default of H. in the former action was an 


^dressed to P. as exor., & the 
Judgment was not expressed to be 
against him as exor., it did not make 
the judgment against him personally, 
& It was sufficient to warrant an oxecu* 
^on agai^t th^lau^^of deceased. — 


f« ^.J — Though there be 

a decree to administer assets, a creditor 
will not be restrained by injonotlon 
from proceeding at law to make the 
personal representative liable de bonis 
^^w.--MoLYNJsux V. Scott (1854), 
3 I. Ch. R. 291.— IR. 


^ After decree to cuiminisn 
assets.] — ^A clvU-blll decree against i 
administrator is in the nature of 
^dgmont de bonis propriis. Sc t 
OT.. though it will enjoin a credit 
from enforcing such a decree again 
the asrots when a decree to administ 
thorn has been pronounced, will n 
tmtrain him from enforcing it again 
the administrator personally. — Po wn 
y^^PoWKTX (1849). 12 1. Bq. R. 501.- 


PART VII. SECT. 2, SUB-SECT. S.— D. 

----- I. Jvdgmeni suffered by defauU. J 
■Pltf. had sued deft, as administrator 
* special agreement by testator 
leging in different counts a promise 
Sc b^h of testator Sc deft, re- 
spoOTlyely. Deft, suflored judgment 
by default as to the second count. Sc 
utemards confessed judgment as to 
the first. In an action of debt on the 
suggei^g a devastavU:— 
Beld : the adnusslon of assets accorded 


by the pleadings oonld not be rebutted 
by showing that when the original 
judgment was recovered there were 
assets to satisfy it, but that afterwards, 
a sale being forced, they proved 
insufltolont.— D alton v. Andrsw 
(1857), 14 U. C. K. 694.— CAN. 


7781 il. .] — If exors. allow 

judgment to go against thorn by 
default or fail to plead phsne adminis* 
travU they admit that the estate baa 
suffleient aaeota to satisfy the alaim.—- 
Ruttlb V. Rows, [1919] 8 W. W. R, 
1120; 60 D. L. R. 846; IS Saak. 
L. K. 79.— CAN. 


7781 ill. .1 — BROWit e. Fox, 

11921J 3 W. W. IL 666.— CAN. 

7781 It. .1— Wahl v. Nuobnt, 

I1923J 8 W. W. k 168.— CAN. 
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admiBsion of assets, &, as against the lands of 
petitioners were entitled to priority. — He Higginses 
Trusts (1861), 2 Gifif. 602 ; 30 L. J. Ch. 405 ; 3 
L. T. 803 ; 7 Jur. N. S. 403 ; 06 E. B. 236. 

7786, ,] — Deft, by failing to appear in the 

original action, must be taken to have admitted 
that she had in her hands sufficient property of 
deceased to meet pltf.’s claim. She was now 
estopped from denying the truth of that admission. 
It mu^ be taken that she had in her hands sufficient 
to satisfy pltf.’s claim, & she had failed to satisfy 
it. In these circumstances she became personally 
liable to pltf. (Bigham, J.). — ^Thompson & Sons 
V, Clarke (1901), 17 T. L. R. 466. 

7737. Plene admlnlstravlt not pleaded.] — If an 
exor. pleads non eat factum to a bond, & not plene 
adminiatravU likewise, he cannot after verdict 
take advantage of what might have been pleaded 
to the action. The plea of non eat factum only is 
an admission of assets, & held the same as in a 
case of a judgment by default against an exor. — 
Bamsden v. Jackson (1737), 1 Atk. 292 ; 20 
E. B. 187, L. C. ; auh nom, Richardson v. Jack- 
son, West temp. Hard. 237. 

Annoiaiiona — FoUd. Ervlng v. Peters (1790), 3 Term Rep. 

685. JewBbunrti. Mummery (1872), L. U. 8 C. 

56 ; Humphries v. Humphries, 11910J 1 K. 13. 796. 

7738. .] — If an exor. plead, to an action 

on bond, payment, &; omit to plead plene cuiminia- 
travit, & a verdict be given against him on such 
plea ; it operates as an admission of assets in an 
action founded on that judgment, suggesting a 
devastavit. — Erving v. Peters (1790), 3 Term 
Rep. 685 ; 100 E. R. 803. 

Annoiationa :—FoUA, lit Higgins’s Trusts (1861), 2 GUI* 

602. l^id. Hooper r. Summersctt (1810), Wight. 16 J 

Leonard v. Simpson (1836), 2 Bing. N. C. 176. 

7739 . .] — If deft. exor. plead to the action, 

& do not plead plene adminiatravUf the judgment 
against him is evidence of a devastavit ; & if, 
after the production of such judgment upon a 
scire fieri inquiry, the sheriff returns fiulla bona 
testatori8f the ci. will quash the return, & award 
a new scire fieri inquiry. — Palmer v. Waller 
(1836), 1 M. & W. 089 ; 6 Uowl. 172 ; 2 Gale, 
105 ; Tyr. & Gr. 1014 ; 6 L. J. Ex. 240 ; 1.60 
E. R. 611. 

Annotation : — Beld. Lee v. Park (1836), 1 Keen, 714, 

7740. .] — Prior to the decree for adminis- 

tration of an insolvent estato, a simple contract 
creditor obtained a common law judgment de 
bonis testaioris against the extrix. The extrix.. 
who was also a simple contract creditor, did not 
plead plene adminiatravU or set up her right of 
retainer in the common law tiction ; — Held : the 
judgment was conclusive that the extrix. had 
assets to satisfy it, ^ she could not retain against 


the judgment creditor in the admin i stration action. 
— Be Marvin, Crawtbr v. Marvin, [1906] 2 Ch, 
490 ; 74 L. J. Ch. 699 ; 93 L. T. 699 ; 64 W. K. 
74 ; 21 T. L. R. 765. 

7741. Plene admlnlstravlt pleaded— Judgment for 
plaintiff.] — ^An administrator, sued in the manor 
ct. for a debt due from the intestate, pleaded, no 
assets ; replication, that he had assets : issue 
thereon, & verdict for pltf. Judgment was entered 
up, execution issued, & nulla bona returned. 
Pltf. declared in debt, setting forth these pro- 
ceedings, & alleging that deft, h^, at the time 
of the recovery, assets to be administered, & had 
eloigned & wasted them. Plea that, at the time 
of the recovery, deft, had fully administered, etc., 
without this, that he eloigned or wasted, etc. 
Issue thereon : — HeH : deft, could not prove 
that all assets which had come to his hands at the 
time of the former recovery had been duly 
administered ; He pltf. might take this objection, 
without having replied the former recovery as an 
estoppel. — Dawson v. Gregory (1846), 7 Q. B. 
756 ; 14 L. J. Q. B. 286 ; 5 L. T. O. S. 241 *, 9 
Jur. 088 ; 115 E. R. 673. 

7742. Plene admlnlstravlt prseter pleaded.] — 

Cooper v. Taylor, No. 7632, ante. 

7743. Effect of cognovit.] — ^An exor. gives a 
creditor of testator, who is suing him at law, a 
cognovit, with stay of execution : this is not an 

admission of assets.— Stirling v. (1826), 4 

L. J. O. 8. Ch. 223. 


Sub-sect. 9. — Costs. 

A. In General. 

7744. Personal liability of representative — On 
devastavit.] — Where exor. shall pay costs. An 
exor. brought error of a judgment after a devastavit, 
& the ct. held he ought to pay costs on affirmance. 
— Caswell v. Norman (1734), 2 Stra. 977 ; 2 
Bam. E. B. 450 ; Cunn. 38 ; 93 E. R. 979. 

7746. Refusing to join with co-executor as 

plaintiff — Made a defendant.] — Where an exor. 
institutes a suit properly, & a co-exor. refusing to 
join in it is made deft, this co-exor. will not be 
allowed his costs. — Collyer v. Dudley (1823), 
Turn. & R. 421 ; 2 L. J. O. S. Ch. 15 ; 37 E. R. 
1163. 

Annotation: — ^Heatd. Sellar v. GrifP.n (1863), 33 L. J. Ch. 6. 

7746. Costs of parties unnecessarily added 

as defendants — At request of representatives.] — 
A party against whom a decree to accoimt had 
been made, died ; & a bill was filed against his 


77371. Plene adminiairavUnot pleaded.] 
—11 an administrator deft, has not 
ilcadod plene adminikravit he must 
>e taken as admlttinx assets to satisfy 
. — Lanostaff V. Lano- 
2 W. W. R. 418; 13 
15 .— CAN. 

PART VII. SECT, a, SUB-SECT. 9.~A. 

f. Peraonal UabUiiu of representa- 
tive — Omeral rids.! — The proper form 
of a judgment against an exor. is that 
pltf. recover debt Sc costs out of the 
assets of testator if deft, have so much, 
but. If not, the oost out of deft.'8 own 
. — HAW1.KV V. Hand (1919), 
R. 872 : 48 D. L. R. 384 ; 16 
. 44.>-^AN. 

nonsuth-Plea of ne 


vnquts executor.] — Exors. are liable 
to costs on a nonsuit in an action whore 
ne unques exor. is pleaded. — ^M itoheu; 
V. liONO (1827), 1 N. B. R. (C3iip.) 76. — 

CAN. 

k. On action for account.] — 

In a suit against an exor. for an account 
the ct.. In the special oiroumstanoee, 
charged the exor. with the costs of the 
suit, & directed the account to be taken 
with annual rests. — Erskinx v. Camp- 
bell (1860), 1 Gr. 570.— CAN. 

l. Improper wndntt .] — ^Whoro 

exors. had Improperly dealt with a 

ortion of the funds of the estate, 
y allowing one of their number to 
retain It In his hands at a low rate 
of Interesk the ot. rinsed their costs 
prior to 4^orsB« — ASRRPUOR v, 


the Judgment 
STAFF, [1920 j 
Sask. L. R. 2C 


>roi 

L L. 
0. W. N 


Bouan (1864), 10 Gr. 433. — CAN. 

m. .] — Exors. may ho 

deprived of their oosts where they have 
improperly managed the atTalrs of the 
estate, though not guilty uf any wilful 
misconduct. — Kennedy v. Pinole 
(1879), 27 Gr. 305.— CAN. 

n. .) — Where an exor., 

by his misconduct in the management 
of the estate, causes a suit, 4t but for 
the fact of the suit having been brought 
the assets would have been dissipated, 
the ot. will not, as a general rule, 
allow such exor. his costs out of the 
estate, although no loss has been 
sustained. — Bimpson v. Hobnk (1880), 
28 Gr. 1.— CAN. 

o. .] — An administrator 

cannot be deprived of (MMts except for 
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Sec(. 2 . — Actions against representative: Sid) -sect. 

9, A., B. & C . ; stib-seci. 10, A.] 

representatives to continue the accounts. The 
repre^ntatives submitted by their answer, whether 
certain legatees were not necessary parties. Those 
legatees, having been made parties by amendment 
stated by their answer, that their legacies had 
been paid. The bill was dismissed as against 
them, with costs, to be paid by the pltf., who was 
to have them over against the representatives. — 
Trevelyan v. Charter (1837), 6 L. J. Ch. 274. 

7747. .] — By a lease some print-works & 

certain articles, matters, & things on the premises 
were demised, with power to the tenant to replace 
any of the articles, matters, & things when worn 
out, & to add new ones & additional ones, & to 
add improvements on the premises, &> it was 
covenanted that at the end of the term a valuation 
of the articles, matters & things, &; of the improve- 
ments, should be made, & if they exceeded a certain 
sum the landlord should pay the tenant the 
difference. In an action by the tenant against 
the exor. of the landlord to recover the excess : — 
Held : as this was a covenant relating to chattels 
it did not run with the reversion, & the exor. was 
only liable on it in his representative character ; 
& as it appeared on the record that he was exor., 
the judgment should be that pltf. do recover the 
debt & costs de bonis testator is y if deft, have so 
much ; & if not, tlien as to the costs, de bonis 
propriis, — Gorton v. Gregory (1862), 3 B. Ac S. 
90 ; 6 L. T. 656 ; 122 E. R. 35 ; sub nom. Garton 
V. Gregory, 31 L. J, Q, B. 302 ; sub nom. 
Gregory V. Gorton, 10 W. R. 713, Ex. Ch. ; sub- 
sequent proceedings y sub nom. Coward v. Gregory 
(1866), L. R. 2 C. P, 153, 

7748. Unnecessary defence.]— A. filed her 

bill for payment of a particular legacy given her 
by the 'i^l of B., Ac also for payment to her as one 
of the next of kin of B., of one-third part of B.’s 
residuary personal estate, against the three exors. 
of B., Ac the husbands of two of them, who were 
married women, & who were two of B.’s next of 
kin. ^ The defts., by their answer, disputed the 
legitimacy of A., although she was described in 
testator’s will as his grand-daughter. On a 

reference directed, A.’s legitimacy was proved : 

ffeld ; pltf. was entitled to have her costs, relating 
to the inquiiy into her legitimacy, paid personally 
by defts.— Green v. Chau.enor (1840), 9 L. J. Ch. 

loo* 


7749. 


,. A casket containing 

diamon^ was sent to pltf.’s father, accompanied 
by a letter to the effect that the diamonds were 
to be considered as heirlooms in the family, Ac 
were to be left to the eldest son & heir, after the 


mlscondnot. — ^AIcGREaoR v. McGregor 
(1889), 7 N. Z. L. R. 538.— N.Z. 

P. Judffment in default of 

appearance — Morigaat action .) — Where 
im action to enforce a mtge. by fore- 
olOBnro is broufirht c«aiast the exors. 
of a deceased mtgor., & an order for 
payment of the mtge. debt is asked 
agi^nst the exors., Ac Judfirment Is 
enters for default of appearance, only 
the additional costs occasioned by tbo 
latter claim should be taxed against 

Brown 

(1893), 15 Pt li. 375.-— CAN. 

a. When iMydble out of the estaU 
—^Sxeeuior acting reasondbly in resisHna 
ctelw.]--;- Where a father for sevetm 
years had supported his married 
dawhter Ac her children, but made no 
cbto against the husband during his 
lifetime, 8c after death made aaalm 


death of his mother, as long as the family should 
continue. On the death of pltf.*s mother, who 
survived her husband, one of her exors., the other 
having renounced, refused to deliver up the 
diamonds to pltf., the heir, & raised the question 
as to their forming part of the assets of the mother : 
— Held : the diamonds formed no part of the 
assets of the mother, but belonged to the family 
as heirlooms, ordered that the exor. who raised 
the question should pay the costs.— Seale v, 
Hayne (1863), 3 New Rep. 189 ; 9 L. T. 570 ; 9 
Jur. N. S. 1338 ; 12 W. R. 230. 

An^Mion ShcUcy r. Shelley (1808), .37 L. J. Ch. 

B. On Plea of ploie administravil. 

7750. Plea pleaded solely — Action discontinued 
— Representative not entitled to costs.]— A legatoe 
brought a suit for his legacy. The exor. admitted 
the legacy, but pleaded plenc adminisirnvity ic 
exhibited an inventory Ac account. The legatee 
proceeded no further, Ac the exor. was dismissed, 
but without costs. — Rumsey v. Tizard (1764), 1 
Lee, 537 ; 101 E. R. 198. 

7751. Judgment of assets quando — Whether 

costs given out of assets quando.] — Batt v. 
Deschamps (1783), 2 Tidd’s Practice 9th ed. 080. 
Amw/o/ton;— Befd. Cox r. Peacock (1835), 1 Hodg. 272. 

7752. — ,1 — On a judgment of assets 

quando acciderint, upon a plea by an exor. of a 
judgment outstanding, Ac plene administravit, 
pltf. is entitled to costs de bonis testator is . — De 
Tastet V. Andrade (1817), 1 Chit. 629, n. 

7753. Plea Joined with other pleas — Joinder of 
issue on all pleas — Representative successful on 
plene admlnlstravlt— Whether entitled to general 
costs of action,] — Whore an exor. pleads the 
general issue Ac plene admin istravit, Ac the fonner 
plea is found against him, Ac the latter for him, 
he IS entitled to the posiea. — CocicsoN v. Drink- 
water (1783), 3 Doug. K. B. 2.39 ; 90 E. R. 633. 

7754. ,] — The exor. having 
pleaded non assumpsit as w'ell as plene adminis- 
travity Ac plene administravil preetery etc.. At thereby 
forced pltf. to go to trial ; pltf. obtaining a verdict 
on the non assumpsit, Ac being entitled to judgment 
of assets quando accidcrint, is entitled to the gcmeral 
costs of the trial, though the issue of plene adminis- 
travii was found for deft. — IIindsley v. Russell 
(1810), 12 East, 232 ; 104 E. R. 90. 

^nmU^oiw .'—PM. Marshall r. Wilder (1829), 4 Man. & 
By. K. B, 607 ; Squire r. Amison (1881), 48 J. P. 758. 

j — Upon the f 

of^ non assumpsit Ac plenc adminiatravity pltf. 
joined issue, Ac omitted to pray judgment of asseto 
quando. The Orst issue being found for pltf., 

Ac the second for deft,, deft, is entitled to the 


a^inst his estate ETrW .* although 

entitled to^ 

Justified 
payment without 

to S ontiUed 

m bo paid his oosto. — Oriffttii v 
Patkibon (1873), 20 OrTcisI-^H. 

Pllisaure 

(lo'ooITl 

©Jjdwgy-Nof 

agalnst’tho 

«|mTnS' 

McNeil 


. — .] — Miller v, 

MoNaughton (ISn.'i), 11 Or. 308.— 

GAN. 

b. .] — Moodir V, 

Lesuk (1866), 12 Gr. 637.— CAN, 

«• .1 — HUTCmNSON 

r. Hargent (1870), 17 Or. 8.— CAN. 

d. .] — llOSKBATCH 

V. pAimv (1879), 27 Or, 193.— CAN. 

PART VII. SECT. 2, SUB-SECT. 9.— B. 

pleaded solely — Judnrneni 
against astebt ouando.]— Where an 
oxtiix. snocemfully raison the defence of 
plene adminidraiHi on a motion for 
Judgment, such extrlx. Is entitled to 
costo of the motion Ac action against 
pltf. ; bnt pltf. is entitlod to Judgment 
^inst assets guando for his debt, with 
the ooats of action Ac motion, also 



747 


Part VII. — ^Actions by and against Representative. 


poatea & general costs. — ^H ogg 
4 Taunt. 136 ; 128 B. B. 280. 


V. Graham (1811), 


7 I •] — Aasumpaii on a 

^ ^ <^stator of deft., 
plU. B. Pleas, non aaaumpaUt Stat. 
, . » plene adminiatravU. The first 

^o issues were found for pltfs. : the last for defts. 
Ihe prethonota^ gave pltf. costs on the whole A. 
the poatea ; to the defts. lie gave costs on the third 
plea only. ^ On a motion that the prothonotary 
taction:— Feld; deft, having 
estoblished an absolute bar, was entitled to the 
poat^ & the general costs ; & the prothonotary 
must review his taxation. — Ragg v. Wells (1817). 
8 Taunt. 129 ; 129 E. R. 332. 


promissory 
payable to 
Linodtations 


7767, ■ .] — Where an extrix. 

pleaded, non aaaumpait, ne unquea extrix., & 
plene adminiatravU ; A issues on the first pleas wore 
found for pltf., & on the last for deft. -.—Held : the 
iwt plea, being a complete answer to the action, 
deft, was entitled to the general costs of the trial. — 
Edwards v. Bethel (1818), 1 B. & Aid. 254 : 100 
E. R. 04. 

.<nfkj«a/ion.*— CoMd. MarsLall v. Winder (1829), 9 B. & C. 


7768. — — .] — ( 1 ) Where an 

exor. pleads non asaumpaU by his testator, A 
also plene eidminisiravit, A pltf. takes issue upon 
both pleas, A the issue upon non asmimpait is 
found for pltf., A that upon plene administravit for 
the exor., the latter is entitled to his general costs 
in the cause, upon the rule that there is one plea 
which answers the action. 

(2) But where to such pleas pltf. takes issue 
upon the plea Tion aaaumpm, A admits the truth 
of the plea of plene administravit^ taking Judgment 
of assets quando acciderini, A the issue upon the 
plea of non assumpsit is found for pltf., he is 
entitled to the general costs against the exor., 
upon the principle, that ho forced pltf. on to trial, 
by a plea which he could not support. — Marshall 
V. WiLLDER (1829), 9 B. A C. 055 ; 4 Man. A Ry. 
K. B. 607 ; 7 L. J. O. S. K. B. 325 ; 109 E. R. 245. 

.] — An exor. who 

ple^s non assumpsit A plene administravit^ is 
entitled to the general costs of the cause, if he 
succeeds on the latter plea. — Iggulden r. Terson 
(1834), 2 Dowl. 277 ; 4 Tyr. 309. 

7760. Plene administravit admitted — Plain- 

till entitled to general costs of action.] — Marshaix 
V. WiLLDER, No. 7758, ante. 


C. On Plea of pdene administravit prceter, 

7761. Plea Joined with other pleas — Issue Joined 
on all pleas — Representative successful on plene 
adi^nlstravlt prseter—Llability lor costs,]— In an 
action for breach of warranty by a testotor the 
exor. pleaded rwn assumpsit^ plene administraint, 
A plane administravit prceter a sum of £183 10«. 
The jury found for pltf. on the first two issues A 
for deft, on the third, A reduced ihe amount of 
pltf. 'a claim from £2,700 to £575 FrW : the 
general costs of the action must be dc bonis 
ieatatoris et si non de bonis propriis except on the 


plea of plena administravit prceter, the costs of 
which issue pltf. would have to pay.— Squire v, 
Arnison (1884), Cab. A El. 365 ; 48 J. P. 758 ; 
1 T. L. R. 67. 


Sun-SECT. 10 . — Execution. 

A. In General. 

Execution generally.] — See Execution, Vol. 
XXI., pp. 407 et seq, 

7762. Form of writ — Must follow terms of Judg- 
ment.] — A sci. fa. on a judgment must pursue the 
terms of the judgment. Therefore where an exor. 
pleads plene administravit A pltf. does not take 
issue on it, but takes a judgment of assets quando 
acciderinty the sci. fa. on that judgment must only 
pray execution of such assets as have come to the 
exor.’s hands since the former judgment ; A if 
it pray execution of assets generally, without 
confining it to that time, it cannot be supported. 
But if the exor. receive assets between the time of 
pllf.’s suing out the writ in the first action A the 
judgment, the ct. will permit pltf. to amend his 
judgment as to the time, by making it a judgment 
as of that term when he could, at the soonest, have 
entered it up, unless deft, can show that in point 
of fact some injustice will be done by it in the 
particular case. — M ara v. Quin (1794), 0 Term 
Rep. 1 ; 101 E. R. 403. 

Annotations: — Consd. Smith r. Tateham (1848), 2 Exch. 

205. Reid. Jewesbury v. Mummery (1872), 42 L. J. C. 1’. 

22 . 

7763. Garnishee proceedings — Decree In ad- 
ministration suit.] — Where, before an administra- 
tion decree, the creditor of a deceased person had 
obtained judgment against deceased’s extrix. ; A 
a garnishee order 7iisi against a debtor to the 
estate, the ct., after decree, refused to restrain 
proceedings on the garnishee order. — ^Fowler v. 
Roberts (1860), 2 Giff. 226; 8 W. R. 492 ; 06 
E. R. 95. 

7764. .] — A judgment debtor who is 

an exor. or administrator is within the garnishee 
clauses of 0. L. P. Act, 1854 (c. 125) ; A, therefore, 
a debt due to such judgment debtor, in his repre- 
sentative capacity, may be attached by a judg- 
ment creditor of the exor, in same right. — Burton 
V. Roberts (1800), 0 II. A N. 93 ; 29 L. J. Ex. 
484 ; 158 E. R. 39. 

7765. ,] — (1) A judgment creditor 

obtained a garnishee order nisi under C. L. P. Act, 
1854 (c. 125), against the exors. of P., a debtor of 
the judgment debtor. At that time P.’s estate 
was being administered in the Ct. of Ch., A after 
the service of the garnishee order the exors. paid 
the personal estate in their hands into ct., A a 
sufficient sum to answer P.’s debt to the judgment 
debtor w'os carried to the separate account of the 
judgment debtor in the suit. The judgment 
debtor afterwards filed a petition for liquidation, 
A obtained an injunction restraining the judgment 
creditor from proceeding with his garnishee order. 
The trustee in the liquidation then applied in the 
suit for payment to him of the sum standing to 


amhitft MaetR quando . — Millar & Co. 
V. Kxahs (1889), 84 L. II. Ir. 49.— IR. 

..hlTTZ’lZ — •j-~CooKjjt t». Trkaot, 
U8061 8 I. R. 267.— IR. 

PART VII. SECT. 8, SUB-SECT. 9.— C. 
7761 i. Plea Joined trtth other pleas — • 


Issue joined on all pUaa — Representative 
successful on plene adminiwuvU prater 
— Uabdity for costs,} — To an action 
upon covenant A in debt anainst an 
adminititrator, dolt, pleaded as to 
65.000, payment, A to the whole 
deolaratlon outstanding Judgments A 
plene administravit prater. Pltf. suc- 


oeodod upon the plea of payment A 
deft., succeeded upon tho other plea : — 
Held : pltf. was entitled to tho general 
costs of the action A deft, to tho costs 
of the issue upon which he was 
successful. — ^McArthur e Macdon - 
NKLL (1880), 3 Man. L. IL 629.- -CAN. 
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Sect, 2 . — Aciioins against representative: Sub-sect. 
10, A., B. {a) & (ft). C. D. (g) (fe)0 

the separate account of the judgment debtor 
Held : there was no debt owing to the judgment 
debtor in the hands of the exors. of P . at the time 
when they were served with the garnishee o^^r, 
within C. L. P. Act, 1854 (c. 126), ss. 61, 62, & 
consequently tlie judgment creditor had no charge 
on the fund in ct. 

(2) If a garnishee order is made against the 
exors. of a debtor of the judgment debtor, it ought 
to appear on the face of it that they are sought to 
be charged as exors. — Steveks v. Phelips (1875), 
10 Ch. App. 417 ; 44 L. J. Ch. 689 ; 23 W. R. 
716, L. JJ. 

Annotations: — OeneraUy, Hontd. /Ze l^ndon Cotton Mills 
Co., Re Brander (1870, 25 W. R. 109 ; Re Watt. Ex p. 
Joselyne (1878), 8 Ch. D. 327. 


7766. Where no judgment obtained.]— 

Creditors of testator in an action for administra- 
tion of the real & personal estate of testetor moved 
for an injunction to restrain the devisees of real 
estate of testator from dealing with a fund in ct., 
which was paid into ct. in a partition action 
between the devisees, & represented rents & 
profits of real estate of testator : — Held : the fund 
could not be attached by the creditors until a 
judgment in the creditors’ action had been 
obtained.— Moon, Holmes v. Holmes, fl907] 
2 Ch. 304 ; 76 L. J. Ch. 635 ; 97 L. T. 748 ; 61 
Sol. Jo. 552. 

Annotation: — Conad. Re W’elch, Mitchell t>. Winders, 1191(5] 
1 Ch. 375. 

-.] — See Execution, Vol. XXI., pp. 617 

el seq. 


7767. Sequestration — Failure to pay money 
ordered.] — Writ of sequestration issued against 
the property of a personal representative, who was 
in default for non-compliance with an order for 
payment of money, without attachment of his 
person.— Sykes v. Dyson (1870), D. R. 9 Eq. 
228 ; 39 L. J. Ch. 288 ; 21 L. T. 096. 


7768. Equitable execution — Not granted In ab- 
sence of personal representative.]-^, being en- 
titled to a freehold subject to a mtge., a judgment 
creditor shortly before the death of S. applied 
for a receiver by way of equitable execution. The 
application was adjourned, & in the meantime S. 
died intestate. Two days after his death an order 
for a receiver was made without reviving the 
action or bringing the heir-at-law before the ct. : — 
Held : the order was ineffectual, having been 
made after the death of S. A; in the absence of any 
person to represent his estate. 

What is commonly called ecjuitable execution 
is not in fact execution, but equitable relief, which 
is granted because there is a hindrance in the way 
of execution at law, & it is subject to the ordinary 
rule that equitable relief can be granted only 
when proper parties are before the ct. Assuming, 
therefore, that execution at law can be issued 
against the estate of a deceased person without 
any leave of the ct. (as to which queere) a receiver 


by way of equitable execution cannot be appointed 
of the estate in the absence of the persons on who m 
the estate has devolved. — Be Shepharx>, Atkins 
V. Shephard (1889), 43 Ch. D. 131 ; 69 L. J. On. 
83 ; 62 L. T. 337 ; 38 W. R. 133 ; 6 T. L. R. 66, 
O. A. 

Annotations: — ^Rsfd. Blackmon r. Fvfili, [189^ 8 *9® * 

Duke V. Davis. (189^ 2 Q. B. 260 ; 8to'j;art v. ^odes, 
[1900] 1 CJh. .486. Hentd. Holmes v. MUla^ 118931 1 
Q. B. 551 ; Re Potts, Ex p. Taylor, [1893] 1 Q. B. 648 
Harris v. Beauchamp, [1804] 1 Q. B. 801; winter v. Ke^ 
Sussex & Genera! Land Soo. (1895), 72 L. T. 186 \ Re 
Ooudie, Er p. OfiBcial Receiver, 1189«1 2 
Croshaw V. Lsmdhurst Ship Co., [1897] 2 Ch. 154 , 
r. Wodeson, [1899] 1 O. B. 714 ; Thompson y. GW, [19031 
1 K. B. 760 ; R. t>. s5fe, [1908] 2 K. B. 121 ; Morgan v. 
Hart, [1914] 2 K. B. 183. 

664 


et seq. 


-.] — See Execution, Vol. XXI., pp* 


JB. For Debts of Deceased, 

(a) Judgment recovered in Deceased's Lifetime, 

See, generally, Execution, Vol. XXI., pp. 407 
et seq. 

7769. Execution awarded before death of testa- 
tor — Whether binding on goods in hands of repre- 
sentative.] — A. recovered in debt, & execution 
against B. Deft. B. died, & the sheriff levied the 
money upon the exoi*s. of B. This was nought, 
for the writ was fi. fa. de bonis cfc catallis B., which 
cannot be after liis death (per Cur.). — Thorough- 
good’s Case (1698), Noy, 73 ; 74 E. R. 1041. 

Annotations :—nd!A. Clork r. Withers (1701), 2 Ld. Raym. 

1072 ; Giles v. Grover (1832), 0 Bing. 128; Ellis v. 

Griffith (1846), 16 M. & W. 106. 

7770. ,] — If deft, die after execution 

awarded, & before it is served, yet the teste of the 
writ binds the goods in the hands of his administra- 
tor. — E arrer r. Brooks (1674), 1 Mod. Rep. 188 ; 
86 E. R. 819. 

7771. .] — Fi. fa. delivered to the 

sheriff after deft.’s death but tested before is well 
enough. — SpRiNGEai v. Sommerville (1729), Bunb. 
271 ; 145 E. R. 670. 

7772. .] — With respect to a fi. fa. 

the law is perfectly clear. . . . That writ directs 
the sheriff to seize the goods & chattels of deft. ; 
& whatever goods & chattels he had at the time 
of the teste of the writ, or which may have come 
to his possession before the return of it, may be 
seized in the hands of his exors., except so far m 
S tat. F^uds may have effected an alteration in 
favour of purchasers (Parke, B.). — Ellis v. 
Griffith (1846), 4 Dow. «& h. 279 ; 16 M. & W. 
106 ; 16 L. J. Ex. 66 ; 8 L. T. O. H. 166 ; 10 Jur. 
1014; 153 E. R. 1118. 

7773. .] — Ranken v. Harwood, Ran- 

KEN V. Boulton, No. 8314, post. 

7774. Execution awarded against representa- 
tives — Only binding on goods of testator.] — 

Re Hassel (1627), Utt. 63 ; 124 E. R. 133. 

7775. No power to obtain charging order — Until 
Judgment obtained against representative.] — Under 


PART VII. SECT. 2. SUB-SECT. 10.- 
B. (a). 

g. Execution issued on ex parte 
order .] — Orders should not bo made 
ex p. allowing issue of execution against 

g oods of testator or Intestate in the 
ands of an ezor. or administrator. — 
Re Ontario Trusts Corpk. 8c Bcbhmkr 
(1894), 26 O. R. 191.— 43AN. 

b, Priority of registered e^eeeu- 


tions .] — Registered executions existing 
In debtor’s lifetime have priority over 
an execution in a suit brought after 
debtor’s death against his administra- 
tors. — Mercuaktb Bank of Canada 
V. Amundsen, Re Amundsen Estate 
8c Merchants Bank of Canada i 
[1920] 2 W. W. R. 202.— OAN. 

k. Execution aflufnsf legeU 
sentative of legal representative.] 


The judgment-debtor under a simple 
money-decree died before execution 
was taken out against him. Execution 
of the decree was sought against his 
legal representative, into whose hands 
It was found that certain of the assets 
of doooasod judgment-debtor had oome ; 
but before anything was recovered the 
legal representatives died : — Heid : tbe 
decree-holder was entitled to execute 
his decree afginst the legal represents- 



Part VIL— Actions by and 

Judgments Act, 1838 (c. 110), s. 14, there is no 
power after the death of a judgment debtor to 
make a charging order against his exor. in respect 
of a judgment debt of deceased, unless in some way 
judgment has been first obtained against the 
exor* Qm. .* whether such a judgment can be 
under the present practice. An order 
obtained by a judgment creditor after the death 
of the judgment debtor gave him Ul^rty to issue 
execution against debtor^s exor., & ordered that, 
unless sufficient cause were shown to the contrary, 
the interest of debtor in a sum of consols should 
stand charged with the amoimt of the judgment. 
Before the order was made absolute, judgment 
was pronounced for the administration of debtor’s 
estate : — Held : the order could not bo treated as 
charging the interest of the exor., &, having regard 
to the judgment for administration, the ct. ought 
not to correct the form of the order ; therefore, 
the order was bad. — Stewabt v. Rhodes, [1900] 

1 Ch. 380 ; 69 L. J. Ch. 174 ; 82 L. T. 337 ; 48 
W. R. 354 ; 16 T. L. R 203 ; 44 Sol. Jo. 259, C. A. 

(6) Judgment recovered against Representaiive, 

7776. After plena admlnistravlt pleaded — Execu- 
tion for assets found.] — IIahgthorpb v. Milpobth, 
No. 7095, ante. 

Tm, .] — Waterhouse v. Wood- 

street, No. 7690, ante. 

7778. .] — Dorchester v. Webb, No. 

7700, ante. 

7779. .] — OXENDAM V. Hobdy, No. 

7702, ante. 

C. For Private Debts of Bepreseniative. 

See Execution, Vol. XXI., pp. 505, 506, Nos. 
791-802. 

D. Personal Liability of Bepreseniative. 

(a) In General. 

7780. Necessity for proof of devastavit.] — If 

nulla bona be returned to a fi. fa. de bonis testatorisj 
& a devastavit be suggested on the roll, a writ of 
inquiry shall be directed to the sherifT, & if by 
inquisition the devastavit be found & returned, 
tliei^ shall be a sci. fa. quare execuiionem non de 
bonis propriiSj to which, upon scire feci returned, 
the exor. may appear & traverse the inquisition ; 
but if he make default, or it be found against him, 
or two nihila be returned instead of scire feci, the 
judgment shall be de bonis propriia ; but ^though 
he neglect to appear &; traverse the devastavit 
returned, he may be relieved on audita querela. — 
Mounson (Lord) v. Bourn (1630), Cro. Car. 527 ; 
W. Jo. 417 ; 79 E. R. 1056. 

Annotaticn : — ^Befd. Rock r. Layton (1700). 1 Ld. Raym. 

580. 

7781. Necessity for second action suggesting 
devastavit.] — Where judgment is obtained agidnst 
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an exor. in an action on the bond of his testator, 
execution cannot be issued in the first instance 
against the goods of the exor., although he has 
been guilty of a devastavit, &> has no goods of 
testator in his hands, but an action must first be 
brought suggesting a devastavit . — Ward v. Thomas 
(1833), 2 Dowl. 87 ; 1 Or. & M. 632 ; 2 L. J. Ex. 
217 ; 149 E. R. 610. 

7782. Necessity for previous writ de bonis testa- 
toris — & return of devastavit.] — Pltfs., as holders, 
sued deft. B. H., jointly with another person, upon 
a bill of exchange accepted by her deceased 
husband in his lifetime &; the writ of summons, 
which was directed to her as “ E. H., extrix., etc., 
of H., deceased,” & was indorsed according to the 
Bills of Exchange Act, 1855 (c. 67), was served 
upon her on June 26. On July 10 following 
judgment for want of appearance was signed by 
pltfs. against her, describing her as ” extrix. 
etc.,” &, on the same day a writ of ca. sa. was 
issued thereon, directing the sheriff to ” take 

E. H., extrix., etc., of H., deceased, etc., to satisfy 
the sum which pltfs. lately recovered against 
B. H., extrix., etc.,” whereupon she was taken & 
kept in prison for three or four days, when, on 
payment of debt & costs, etc., she was released. 
A rule nisi having been obtained to set aside the 
writ of ca. sa. on the ground that the judgment 
was against the deft, as extrix. & that no writ of 
fi. fa. de bonis iestatoris had been issued, & no 
return of “ devastavit ” been made by the sheriff : 
— Held : discharging the rule, whatever may 
have been the form of the judgment it was im- 
possible that an execution issued against deft., 
in her character of extrix., without a previous 
writ de boyiis iestatoris, &, a return of devastavit, 
could be supported, & it was not a case in which, 
in the exercise of their discretion the ct. ought 
to impose any terms at all upon deft., who had 
suffered a considerable wrong at the hands of 
pltfs They also declined to amend the proceedings. 
— McStephens V. Hartley (1869), 20 L. T. 225. 

7783. Judgment by default against one of several 
executors — Whether personal execution limited to 
executor in default.] — Anon. (1562), No. 7690, ante. 

7784. .] — Proctor v. Chamberlains, 

No. 7691, ante. 

7785. ^ .]— Anon. (1691), No. 7692, ante. 

Effect of judgment as admission of assets.] — 

See Sub-sect 8, D., arvte. 

(b) Liability to Attachment. 

See, generally. Contempt op Court, Vol. XVI., 
pp. 6 et seq. 

7786. Not liable for attachment — Non-perform- 
ance of undertaking entered into by deceased.] — 
No attachment against an administrator for not 
performing a rule of ct. entered into by the 


tivo of the legal lepresentatlvo to the 
extent of any eeaete of the orlrinal 
jadgment-dobtor which might have 
oome Into hor posacasion. — J afri 
Bbqam V. Saxra Bibi (1900), I. L. R. 
88 All. 867.— IND. 

PART Vn. SEOT. 2, 8UB-SE0T. 10.— 
B. (b). 

l. <?enem{ rule.) — Land which be- 
longed to testator cannot bo taken in 
execution on a judgment recovered 
against his exor. for a debt due by 
testator. — D ob d. Harb v, McCall 
(1888), 1 N. B. R. (Chip.) 90.— €AN. 

m. Return of mdia bona — Judg* 


ment far recovery de bonis iestatoris.] 
— judgment against an oxor. to 
reoover de bonis iestatoris will warrant 
an execution against testator's lands, 
on the return of nuUa bona. — Dor d. 
Jrssup V. Bartlbt (1884), 3 0. S. 200. 
—CAN, 

n. Who eniUled to surplus — After 
sale in exeetUion.] — ^Where lands have 
been sold by a sheiifl under n ft. fa. 
upon a judgment against an exor. or 
administrator, the nelr-at-law is en- 
titled to reoover the surplus from the 
sheriff. — R uoolrs v. Bbikir (1834), 8 
0. 8. 876.— CAN. 

0. Judgment eg^inst one of several 


executors.] — Lands may be sold on a 
judgment against one of several exors. 
in the same manner as if it had been 
against all. — D ob d. Smith v. Suuteb 
(1838), 5 O. S. 655.— CAN. 

S . After ne ungues executor pleaded.] 
[cDaub d. O’Connor v. Dafob 
(1868), 16 U. C. R. 386.— CAN. 


PART VII. SECT. 2, SUB-SECT. 10.— 
D. (b). 

q. Not liable for attachment — Non- 
payment of sum awarded by arititro- 
for.)— Where exors. submitted to 
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Sect, 2. — Aciiotis agaimt representative: Sub-sect. 
10, D, (6). Part VIIJ. Sect. 1 ; Sub-sects. 
1, 2, 3 4. Sect. 2 ; Sub-sect. 1.] 

intestate. — Newton v. Walker (1741), Willcs, 
316 ; 125 E. R. 1191. 

7787. Failure to pay costs.] — ^An order on 

a person as adm^istrator to pay costs is equivalent 
to an order to pay out of deceased’s estate, &, if 
the assets have been properly exhausted, no 
attachment will be granted for disobedience to 
such order. Senible : an administrator might be 
g^uilty of such misconduct as to make him per- 
sonally liable for costs, but mere delay in taking 
out administration is not such misconduct. — 
Williams v. Davies, Jn the Goods of Williams 
(1804), 3 Sw. & Tr. 437 ; 4 New Rep. 301 ; 33 
L. J. P. M. & A. 127 ; 10 L. T. 583 ; 28 J. P. 604. 

7788. Non-payment of debt — Debtors Act, 


Administbatobs. 

1869 (c. 62), s. 4.]— Rc Woodward, Woodward 
v. Woodward (1886), 30 Sol. Jo. 763. 

.^nnofottmt Expid. Rc Bourme, Davey r. Bourne, [1906J 

1 Ch. 697. 

7789. .] — Where a creditor has 

obtained in an administration action an order 
against the oxor. for personal payment of his 
certified debt, & he is the only creditor of testator’s 
estate, the fiduciary relation which originally 
existed between the exor. & the creditor is at an 
end ; &> the creditor is not entitled to put in force 
against the exor. the punitive jurisdiction reserved 
to the ct. under above Act, by issuing a writ of 
attachment, or to obtain an order for payment 
into ct. of money in the exor.’s hands, for the 
purpose of founding that jurisdiction . — Re Thomas, 
Sutton, Carden & Co., Ltd. r. Thomas, [1912] 2 
Ch. 348 ; 81 L. J. Ch. 603 ; 106 L. T. 996 ; 56 
Sol. Jo. 571, C. A. 


Part VIII. — Administration by Court. 


Sect. 1 .—JURISDICTION. 

Sub-sect. 1. — Op Chancery Division. 

SeCf nowt Jud. Act, 1873 (c. 66), s. 34 (3); 
Supreme Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 56 (1). 

7790. General rule.]-~The granting administra- 
tion is in the Ecclesia^ical Ct., but the distribution 
does more properly belong to this ct. [CJt. of Ch.] 
(Trevor, M.R.). — Shute v. Shute (1700), 2 Eq. 
Cas. Abr. 157 ; Prec. Ch. Ill ; 22 E. R. 135. 
Annotation Mentd. Mundy r. Miindy (1793), 2 Ves. 122. 

7791. Estate of deceased Insolvent.] — The 

jurisdiction of this ct. [the Ct. of CJh.] to administer 
the estate of a deceased insolvent is not taken 
away by Judgments Act, 1838 (c. 110). Demurrer 
to a bill by the creditors’ assignee of a deceased 
insolvent for the administration of his subse- 
quently-acquired assets, overruled. 

The official assignee not a necessary party to 
such a bill. — Galsworthy v. Durrant (1860), 
2 De G. F. & J. 466 ; 30 L. J. CTi. 402 ; 3 L. T. 
427 ; 7 Jur. N. S. 113 ; 9 W. R. 290 ; 45 E. R. 
702, L. C. 

-••—BeM* Re Smith, Green r. Smith (1883), 24 

See Sect. 7, post, 

7792. Estate of deceased lunatic.]— The Ct. of 
Ch., in the exercise of its ordinary equitable 
jurisdiction, can entertain a suit against a com- 
mittee of a lunatic’s estate, asking for an account 
of his dealings therewith during the period of his 
committee-ship. Where, therefore, persons claim- 
mg under the will of a deceased lunatic, made 
prior to Ills limacy, instituted a suit against the 
committee of his estate, whom he had appointed 
as his exor., aUeging fraudulent dealings on the 
part of the committee with the estate of the 
l^atic during his committee-ship, & praying for 
the usual administration decree, & for an account 
of his dealings with the lunatic’s estate during 
such committee-ship, a demurrer by the com- 


mittee to so much of the bill as asked for the 
account as last mentioned, upon the ground that 
the C’t. of Ch. had not jurisdiction to take such 
account, & that it should be taken in lunacy, was 
overruled. — Scammell v. Light (1862), 4 Oi(T. 
127 ; 1 New Rep. 83 ; 32 L. J. Ch. 53; 7 I., T. 
414 ; 8 Jur. N. S. 1122 ; 11 W. R. 83 ; 66 K. K. 
618. 


Sub-sect. 2. — Op County Court. 

In general .] — See County Courts, Vol. XIII., 
p. 473, Nos. 223-228 ; BANKRurrcY, Vol. IV., 
p. 503, No. 4538. 

Transfer to Chancery Division— Amount exceed- 
ing Jurisdiction .] — See County (’ourtr, Vol. Xlll., 
p. 495, Nos. 448-454. 


Sub-sect. 3. — Foreign Domicil and Assei’s. 

See, generally, Conpijct op Laws, Vol. XI., pp. 
300 et aeq, 

7793. Discretion of court — Though more impor- 
tant questions to be decided in foreign suit.] — 

This ct. [the Ct. of Ch.] may properly entertain a 
suit instituted to carry into execution the trusts 
of a wall made in the Scottish form, for adminis- 
tration of the real & personal estate of a testator 
who had, up to the time of his death, resided 
partly in England, though not domiciled there, 
died possessed of personal estate in England, the 
bulk of his property being real &> heritable property 
m Scotland, though it appeared that the more 
important questions arising in the suit would be 
determined in the Scottisli cts., &> this ct. m^ht 
adopt any proceedings in the Scottish cts. This 
ct. would entertain such a suit, if only to clear the 
estate of debts : — Held : this question was one 
which could not properly be raised on a motion 


ttao arbitratora 


sum, 



Pabt VIII. — ^Administration by Court 


751 


to discliargo an order for service of a copy of the 
bill on defts* abroad, defts. not having appeared, 
&; the motion was refused. — ^Meiklan v. Campbell 
(1867), 24 Beav. 100 ; 28 L. T. O. S. 361 ; 63 
E. B. 296. 

In what cases granted ^ — See Conflict op Laws, 
Vol. XI., pp. 316, 386, Nos. 64, 627-034. 

By what law governed .] — See Conflict of 
Laws, Vol. XI., pp. 386, 387, Nos. 635-037. 

Restraint of foreign proceedings.!— Con- 
flict OP Laws, Vol. XI., pp. 480-484, Nos. 1335- 
1365. 


Sub-sect. 4. — Courts of Dominions and 
Dependencies. 

See cases infra. 


Sect. 2.— PARTIES. 

Sub-sect. 1. — Who may Commence Proceedings. 

Secj generally^ Practice ; R. S. C., Ord. 16, 
rr. 33, 34, 35, 38. 

7794. Only persons having sufficient interest — 
Persons neither creditors nor legatees.) — Bill to 
discover a personal estate & will ; defts. demur, 
for that pltfs. are neither creditors nor legatees, 
that defts. have proved the will, & if not duly 
proved pltfs. have a remedy in the Spiritual Ot. 

The demurrer will be allowed (per Cur.). — 
Rlondell V. Pannett (1673), Gas. temp. Pinch, 
88 ; 23 E. R. 47. 


7706. Contingent interest.] — Testator de- 

vised certain estates by name, toother with his 
farming stock & furniture, to his beloved wife to 
seU, to discharge all his creditors ; & he constituted 
his wife & T. his exors., whom he appointed to sell 
& dispose of all his estates & chattels, in such 
manner as they should jointly agree upon, or not 
to sell if it seemed most advisable to keep them, or 
in any way they should think proper, so that every 
creditor had his money, & if sold, all overplus 
to his wife, towards her support & her family. 
Upon demurrer : — Held : testator’s children had 
such an interest in the devised estates as enabled 
them to sustain a bill against the widow & her 
co-exor., impeaching a sale on the ground of fraud, 
& praying an account of the rents & profits. — 
Woods v . Woods (1836), 1 My. & Or. 401 ; Don- 
nelly, 61 ; 40 E. B. 429, L. C. 

Annotations: — Mentd. Gilbert v. Bennett (1839), 10 Sim. 
371 : Crockett v. Crockett (1842), 1 Hare, 451 ; Hodseon 
V. Green (1842), 11 L. J. Ch. .312 ; Raikes v. Ward (1842), 
1 Haro, 44.5 ; Lonsmore v. Elcum (1843), 2 Y. & C. Ch. 
Caa. 303 ; Thorp v. Owen (1843), 2 Hare, 607 ; Crockett v. 
Crockett (1848), 2 Ph. 563 ; Parkinson’s Trust (1851), 1 
Sim. N. S. 242 ; Webb v. Wools (1852), 2 Sim. N. S. 267 ; 
Greene v. Greene (1860), 17 W. II. 487 ; Lambc v, Eames 
(1871), 6 Ch. App. 597. 

^ 7796. .] — ^The contingent interest of a 

testator’s widow under an ultimate limitation of 
person^dty, in the event of the death of all his 
children under twenty-one, to those who would 
then be entitled, under Statute of Distributions, 
1671 (c. 10), is sufficient to make her a proper 
party, as co-pltf. with the children, in a suit for 
administration of the estate. — Boberts v . Boberts 
(1848), 2 Ph. 534 ; 17 L. J. Ch. 174 ; 11 L. T. O. S. 
285 ; 12 Jur. 148 ; 41 E. B. 1050, L. C. 

Annotations: — CoDfd. Greenwood v. Roberts (1851), 15 
Beav. 92: Davis v. Angel (1862), .31 Beav. 223. Dbtd. 
Clowes V. Hilliard (1876), 4 Ch. D. 413. Raid. He Parsons. 
Stockloy V. Parsons (1890), 45 Ch. D. 61. Mentd. A.-G. r. 
Munro (1848), 2 De O. & Sm. 122. 


PART Vlll. SECT. 1, SUB-SECT. 4. 

r. Prohate Court — Ilemoval of execu- 
tors.] — Where a bill was filed by 
ilovlaoos nffftlust exorn. ol tbeU' 
testator’s w'ill. alleging the inability 
oC the exors. to attend to the trusts of 
t ho will on account of bodily infirmities, 
ife praying fur the appointment of u 
trustee or trustees in their stead, the 
et. dismissed the bill, on the n'outid 
that the jurisdiction to iuterfero in 
such a cuHO belongs to the probate & 
surrogate cts., & not the Ct. of Ch. — 
CuimiOAL V. llK.NUY (1851), 2 Or. 310. 
—CAN. 

*. 2’o distribute undevised 

portion of estate .) — The Ct. of Probate 
has the saitio Jurisdiction over any 
uudevlrtcd portion of an estate as 
it has whore there is an intestacy as 
to the whole estate . — lie McDonai.d’k 
Khtatk (185.3), 2 N. S. it. (James) 123. 
— CAN. 

t. To settle accounts.] — The 

Ct. of Probate has uli tlio power of the 
Ct. of Ch. to enable it to settle the 
accounts of an estate. — yfcMoDo.NAi.D’H 
Kstatk (1855), 2 N. S. 11. (James) 
312.— CAN. 


issue licence to sell 
Uind for pautneni of drfais.l — Whore a 
potitluu to the Probate Ct. for a liuouoo 
to sell laud fur payment of debts con- 
tains the Btatomouts rcuulred by tho 
Act, k clue notice has been given to 
the parties iuterostcxl, tho ot. has 

i urisdictiun over the matter. — D ok d. 
lowsN V. Robkrtison (1861), 5 All. 
131.— CAN. 


b. To aioard remuneration to 

a /I execufor.] — Tho ct. will not refer it 


to tho surrogate judge to settle tho 
amount of compensation or com- 
mission to be allowed to an adminis- 
trator or exor„ but having possession 
of the subject matter of Uth^tion will 
finally dispose of the rights of all 
parties. — M cLennan e.HEWAnD (1862), 
9 Gr. 279.— CAN. 


iiiiuiuvopUjo SlUUaue OULSlnC 

the jurisdiction in cases where it can 
act in personam either to compel tho 
owner to advo effect to legwi obligations 
into which ho has entered or to a trust 
reposed in him. — Nistarini Dassi v. 
Nunpo Lall Bose (1899), I. L. R. 26 
Calc. 891 ; 3 C. W. N. 670.— IND. 


c. Local masters — Service out of 
J urisduUion.] — The jurisdiction of local 
masters in administration suits is not 
interfered with by O. J. Act, r. 422. 
lu such matters there is power to 
direct serviou to be made out of the 
Jurisdiction. — lie Allan, Pocock e. 
Allan (1882), 9 P. 11. 277.— CAN. 

d. 2’o consolidate motions .] — 

An application to consolidate two 
motions for administration & partition 
uonding before a local master should 
bo made to him, & not to a judge in 
chambers. — Lambier v . Lambier 
(1883), 9 P. lU 422.— CAN. 

0 . High Court — Application to 
remove cause — Discretion of fudge ,] — 
Upon on applloation under Surrogate 
Cts. Act, B. 34, to remove a cause from 
a surrogate ot. into tho High Ct., the 
import^oe of tho case & its nature arc 
not to be tried on counter-amdavits ; it 
is enough If it appears from tho nature 
of the contest Sc tho magnitude of tho 
estate that tho higher ct. should be 
the forum of trial. Much is left to the 
discretion of the High Ct. judge as to 
the disposal of each application. — 
He Hbitu V. IlEiTR (1808), 16 O. L. H. 
168 ; 11 O. W. U. 883.-<JAH. 

1. JVbere immovable pro- 

perty out of ivudsdiction.] — Tho ct. 
ussumos jurisuictiun in regard to 


g. To set aside deeds obtained 

by fraud of executor .] — Where the 
primary object of a suit Instituted on 
tho original side of tho High Ct. was 
the administration of the estate of a 
deceased testator resident within its 
jurisdiction, the principal exor. being 
also resident there Sc the actual 
administration going on there : — 
Held: tho High Ct. in its ordhxary 
ori^al jurisdiction has a right to 
order administration ol such an estate 
Sc as ancillary to such on order to set 
aside deeds obtained by the fraud of 
tho exor. — Bsnodk Bkhari Bosk v. 
SiuMATi Nistarini Dassi (1905). 9 
C. W. N. 96.— IND. ' 


n. L'oun Of jsessums Court of 
Chancery .] — ^An exor. questioned tho 
jurisdiction of the Ct. of Session in the 
administration of an estate regarding 
tho apportionment ol rents upon a 
Scotch estate as between hoir Sc exor., 
& a balance of acoouuting arising upon 
W est Indian property which had 
l>elouged to deceased. The estate had 
been put under on administration suit 
in Ch., which was still in dependence : 
— lldd : both cts. had jurisdiction to 
try the questions, but tho forum 
conveniens^ as regarded tho matter ot 
apportionment was the Ct. ot Sc^on. 
— Martin v. Stopforo-Bxjor’s Exe- 
erroRS (1879), 7 11. (Ct. ot Sess.) 329 : 
17 Sc. L. R. 208.— SCOT. 
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Executors and Administrators. 


Sect, 2. — Parties: Sub-sects, 1 <£: 2, A.] 


7797. .] — Testator by his will made in 

1854 divided the residue of his estate into fifteen 
parts, which he distributed among his nephews & 
nieces. One of the fifteen parte he disposed of in 
the following words : “In trust for my nephew, 
J,, in case he should mairy my niece E., dming 
his life subject to the proviso hereinafter contained, 
& from after his decease, in trust for the eldest or 
only child, if any, of the said J., who shall be living 
at Us decease, & the heirs, exors. & administrators 
of such eldest or only child ; but in case the said 
J. shall not marry my said niece, then I do direct 
that bequest to the said J, shall not take effect, 
but that such share shall fall into & become part 
of my general residuary estate for the benefit of 
the other legatees named in this my will.” Shortly 
after the date of the will, & in the lifetime of 
testator, J. married, but not the lady mentioned 
in the will. There was some evidence to show that 
testator assented to the marriage. On biU filed 
by infant son of J. : — Held : pltf. had no sufficient 
interest to entitle him to file a bill to have the 
share ascertained & secured. 

An existing interest, whether it be present or 
vested, or whether it be contingent, however 
future & remote it may be, if it be a present in- 
terest the party representing it has a right to 
Ue a bill to have the shai'e secured ; but the mere 
expectation of a future event happening, which 
may give interest, gives no such right. — Davis v, 
Angel (1862), 4 De G. F. & J. 524 ; 31 L. J. Ch. 
613 ; 6 L. T. 880 ; 8 Jur. N. S. 1024 ; 10 W. R. 
722 ; 45 E. R. 1287, L. 0. 

Annotations -Consd. Brteht t>. Tyndftll (1876), 4 Ch. D. 
189. FoUd. Clowes v, HlUiard (1876), 4 Ch. D. 413. Distd. 
Peaoook v. Collin? (1885), 54 L. J. Ch. 743. Refd. He 
Parsons, Stookley ». Parsons (1890), 45 Ch. D. 51 
Allcard v. Walker, [1896] 2 Ch. 369 ; Re Taylor, Atkinson 
o. Lord (1900), 81 L. T. 812; Re Madpro, [1914] 1 Ch. 
115. Mentd. Re Sheppard’s Trusts (1862), 31 L. J. Ch. 
788 ; Powell v. Rawlo (1874), 22 AV. R. 629. 


7798. .] — Testator gave his estate to 

such of his three ^andchildren, S., M., & E., as 
should survive their father & attain twenty-five, 
but in case two only of them should die in the 
lifetime of their father or under twenty-five, & the 
amount to which the surviving grandchild would 
then become entitled should exceed £10,000, then 
the excess should go to the person or persons, 
exclusive of the surviving grandchild, who, under. 
Statute of Dist-ributions, 1071 (c. 10), would 
immediately on the decease of the survivor of the 
other two grandchildren, be entitled to testator’s 
personal estate if he had then died intestate, 
S. & E. died under twenty-five, E. being the sur- 
vivor of the two, & at her death M. was the sole 
next of kin of testator, supposing him to have 
died at that time : — Held : the persons who at 
the death of E. would have been the next of kin 
of testator if M. also had then been dead, were 
entitled to file a bill for the administration of his 
estate.— White v. Springett (1869), 4 Ch. Ann. 
300 ; 38 L. J. Ch. 388 ; 20 L. T. 502 ; 17 W. R 
336, L. JJ. 


Annotations : 
L. T. 839. 
529. 


-2®*4. ^Taylor, Taylor r. Ley (1885), 52 
Mentd. Clarke r. Hayne (1889), 42 Ch. D. 


I 7799. .] — ^A fund was bequeathed to 

trustees upon trust to pay the income to a legatee, 
with power in certain events to advance to him 
so much of the corpus as the trustees ehould think 
proper, with remainder to his issue, but if he should 
die without issue upon trust to divide the fund or 
so much thereof as should not have been advanced 
to the legatee, among his surviving brothers A; 
sisters : — Held : a sister had such an interest in 
the fund as entitled her during the life of the 
legatee to bring an action to administer the trust. 
— ^Peacock v. Colling (1886), 64 L. J. Ch. 743 j 
63 L. T. 620 ; 33 W. R. 628, C. A. 

7800. .] — Be Ashton (1900), 44 Sol. 

Jo. 429. 


7801. Present or vested interest.] — Davis v. 

Angbl, No. 7797, ante. 


7802. Not mere expectation — Of happening 

of future event.] — Davis v. Angbl, No. 7797, ante. 

7803. .] — (1) Bequest on the death 

of testator’s daughters without issue to the persons 
who would be entitled under Statute of Distribu- 
tions, 1671 (c. 10), if testator had then died 
intestate. Administration action brought in the 
lifetime of the daughters, & before they had had 
any issue, by persons who would then be next of 
kin if the daughters were dead without issue. On 
demurrer ; — Held : pltfs. had only an expectation 
& not an interest, &> were not entitled to maintain 
the action. 


(2) Pltf. can only be added under R. S. C., 1876, 
Ord. 16, r. 2, where there has been a bond fide 
mistake. — Clowes v. Hiluard (1876), 4 Ch. D. 
413 ; 46 L. J. Ch. 271 ; 26 W. R. 224. 


Anno^ions : — As to (1) Consd. Peacock v. Collio? (1885), 54 
L. J. Ch. 743 : Re Partious, Stockley v. Parsons (1890), 45 
Ch. D. 61. Reid. Fussell v. Dowdiii? (1884), 27 Ch. D. 
237 ; Molyneux v. Fletcher, [1898] 1 Q. B. 648; ReMudge 
(1913), 83 L. j. Ch. 243. As to (2) BMd. Duckett v. 
Dover (1877), 25 W. 11. 455. 


7804. Personal representative.] — Testator gave 
the residue of his r^ & personal estate to five 
persons in equal shares, & appointed three of the 
five his exors. All three exors. proved the will. 
One of the exors. then filed a biU for administra- 
tion & partition against another of the exors., not 
makmg the third exor. a party. On this bill an 
administration decree was made, & the third exor. 
& the other residuary legatees were served with 
the decree. The thi^ exor. refused to come in 
under the decree & account, & the other residuary 
legatees appealed from the decree on the ground 
that the decree could not be properly xnade in the 
absence of the third exor. The ct. considered 
there was great difficulty in making a decree against 
a ^rson, who ought to be an accounting party, 
in liis absence, A pltf.’s counsel, at the suggestion 
of the ct., consented to have the decree quashed, 
with liberty to amend the bill by addirm toe third 
exor. as a deft. — ^Latch v. Latch (1876), 10 Oh. 
App. 464 ; 44 L. J. Ch. 446 ; 23 W. U. 680, L. JJ. 


7805. Appointee of fund.] — He Newbeey, All- 
croft V, Farnan, No. 7976, post, 

7806. Annuitant — Annuity not In arrear — Ac- 
counts Insufficient.] — An annuity was by will 


PART vni. SECT. 2, SUB-SECT. 1. 

7804 I. Personal representative.] — 
Since Administration of Justice Act, an 
exor. or administrator is not entitle to 
come to the ct. for the pnrpoae of 
administering the estate of deceased, 
even where the personal assets are 


ms^cient lor the satisfaction of th< 
Shipman, WAi.i.AnB; v.Snip 
MAN (1876), 24 Gr. 177.— CAN. 


RtfUculiy experienced in ad- 
mtni^ringesMe.J — Trustees Sc exors. 
stand in a dilTerent position from credl* 
tOTS or cestuis gue trust as to the right 


to have the estate administered in the 
ct.. Sc cannot, without exporlenolng 
some dlffloulty in oarnlng out the 
truste or admtnlstoring the estate, file 
a bill for that purpose. — Colb v, 
Olovbb (1869), 10 Or. 392.— CAN. 

1. Infant — By next friend .] — An 
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charged upon the general residue of testator's 
estate. The annuity was not in arrear, but 
accounts, though asked for, had not been supplied 
until after the issue of the writ, & were still 
insufQcient : — Held : the annuitant was entitled 
to administration. — ^Wollaston v. Wollaston 
(1877), 7 Oh. D. 68 ; 47 L. J. Oh. 117 ; 26 W. R. 
77 ; auh nom, Woolaston r. Woolaston, 37 
L. T. 631. 

7807. Jud. Act, 1875 (c. 77), s. 10.]— 

Testator covenanted to pay to trustees during the 
life of D. an annuity of £500 for the benefit of her 

her children. After testator’s death the 
trustees issued an originating summons for the 
administration of his estate on the ground that it 
was insufficient to provide for the payment of the 
annuity in full. No payment of the annuity was 
at the time in arrear : — Held : although above 
sect, gave a right to an annuitant to prove in 
administration proceedings for the capital value 
of an annuity, yet it conferred no right upon the 
annuitant to obtain an order for administration so 
long as the annuity was punctually paid, although 
the estate might be insolvent, & the summons must 
therefore bo dismissed . — Re Hakoreaves, Dicks 
V. Hare (1890), 44 Ch. D. 236 ; 59 L. J. Ch. 375 ; 
62 L. T. 819 ; 6 T. L. R. 264, C. A. 

Annotaiwns: — Consd. lie Reeman. Fowler t«. James. [1896] 

1 Ch. 48. Befd. He Blow, St. Bartholomew’s Hospital v. 

Cambden. [1914] 1 Ch. 233. Mentd. He Hall, Hope v. 

HaU, 11918] 1 Ch. 502. 

7808. Legatee — Or assignee thereof.] — A party 
entitled to, or taking by assignment a legacy, or a 
sliare of a residuary estate, may institute a suit 
for the administration of such estate at any time 
before the complete administration of the assets, 
or before such legacy or residuary share is with- 
drawn from its position as assets unadministered, 
& constituted a trust fund applicable to the 
specific trusts of the will. 

Semble : where the right is unnecessarily 
exercised, the ct. may make the decree without 
costs. — Cafe v. Bent (1845), 5 Hare, 24 ; 67 
B. R. 812. 

Annotations: — Mentd. Morgan v, Morgan (1851), 14 Beav. 

72 ; He NicholHon, Eudo v, Nicholson. 119U9] 2 Ch. 111. 

7809. .] — On a bill filed by a pecuuiai’y 

legatee against the exors. of a will for payment of 
a legacy, it appearing that the residuary legatee 
had already filed a bill against the exors. & 
legatees for administration of the trusts of the 
wSl, which suit had been ordered to stand over for 
a year, & it appearing to bo a question whether 
pltf.’s legacy was primarily charged on a par- 
ticular real estate of testator, to which real estate 
the residuary legatee was entitled as heir or 
devisee of testator, & it being admitted that there 
was sufficient personal estate to pay all debts & 
legacies : — Held : the exors. raising the question, 
the residuary legatee was a necessary party in the 
legatee’s suit. — De Zichy (Countess) v. Lonsdale 
(Earl) (1845), 6 L. T. O. S. 328 ; 9 Jur. 785. 

7810. Payment of legacy Into court — Suit 


dismissed.] — ^A bill was filed by a legatee 
against the exors. of a testator for the payment of 
ma legacy. Upon the exors. payffig into ct. the 
amount of the legacy, together with the costs of 
the suit to pltf., the bill was ordered to bo dis- 
missed against all the exors. except one, who was 
the representative of an incumbrancer of the 
legacy, & between whom & pltf. a question of 
account was raised in the suit. — Sawyer v. Mills 
(1849), 1 Mac. & G. 390 ; 1 H. & Tw. 569 ; 19 
L. J. Ch. 242 ; 16 L. T. O. S. 293 ; 13 Jur. 1061 ; 
41 E. R. 1316. 

7811. Of residue.] — C afe v. Bent, No. 

7808, ante. 

7812. Residue unascertained.] — A 

residuary legatee has a right to institute a suit 
where the estate is considerable, & it is imcertain 
whether there will be a residue or not. — Re 
Simmond’s Estate, Morgan v. Middlemiss (1866), 
as reported in 14 W. R. 414. 

Annotations : — Mentd. Re Segelcke, Zieglor v. Niool. [1906] 
2 (3h. 301 ; Re Yates. Singleton v. Povah (1022), 128 L. T. 
619. 

Creditor.] — See Sect. 6, post. 


Sub-sect. 2. — ^Who are Necessary Parties. 

A, In General. 

See, generally. Practice ; R. S. C., Ord. 16, 
r. 39. 

7813. All persons interested — Suit against execu- 
tors.] — Atwood r. Hawkins (1673), Cas. temp. 
Finch, 113 ; 23 E. R. 62. 

Annotation : — Mentd. Bast India Co. v. Coles (1783), 3 Swan. 
142, n. 

7814. By co-executor.] — One of three 

exors. & trustees filed a claim to have testator’s 
real & personal estate administered, making his 
co-exors. alone, not including any person bene- 
ficially interested, parties : — Held ; the suit was 
defective. — Leslie v. Smith (1851), 5 De G. & Sm. 
78 ; 18 L. T. O. S. 119 ; 15 Jur. 1120 ; 64 E. R. 
1026. 

7815. Suit by residuary legatee.] — Sherrit 

V. Birch (1791), 3 Bro. C. C. 229 ; 29 E. R. 605. 

7816. .] — The strict rule, that all per- 

sons, materially interested, must be parties, dis- 
pensed with, whei*e it is impracticable, or very 
inconvenient ; as in the case of a very numerous 
assocn. in a joint concern ; in effect a partnership. 

Generally, a residuary legatee must bring before 
the ct. all persons, interested in the residue. 
Exception, where not necessary or convenient.— 
OocKBURN V. Thompson (1809), 10 Ves. 321 ; 33 
E. R. 1005, L. C. 

Annotations : — ^Befd. Lon^ v. Yongo (1830), 2 
WUlats V. Buaby (1842), 5 Boav. 193 ; VVilaon v 
(1846), 2 CoU. 629; ^dford v. EUis, [1901] 

Markt v. Elnight S.S. Co., Sale & Fxusar v. KnJg] 


Sim. 369 ; 
. Stanhope 
A. C. 1 ; 
litS.S.Co.. 


Infant, moving by his next friend, can 
properly make am application for an 
administration order. — Re Hill, lU 
O. L. T. Ooo. N. 87.— CAN. 

m. .] — An administra- 

tion of an estate in which infauta were 
interested was made on the mere 
suggestion of their next friend that it 
womd ho for their benefit, without 
going into the merits of the case between 
pltf. & the exor , — Re Wiubon, Llotd 
V. Txchbobnk (1881), 9 P. R. 89. — CAN. 


n. Legatee — Or his personal repre- 
seYiiotiee.}— 'An order may be obtained 
under the general ordera for the 
administration of the x>er8onal estate 
of testator by the personal repre- 
sentative of a legatee as well as by the 
legatee himself. — Simpson v. Hornk 
(1880), 28 Gr. 1.— CAN. 

o. JVidow of inteskUe .} — The widow 
of an intestate entitled, under Intes- 
tates’ Estates Act, 1890, to a charge 
for £500 upon his real & personal 


estate, has a suffloient interest in the 
real ertate to entitle her to maintain 
an action for its administration. — 
M’Fkrxuln V. M’Fkkkan, [1897] 1 
I. R. 66.— IB. 


PART Vlll. SECT. 2, SUB-SECT. 2.— A. 

p. Atiomev-Oeneral — Where charity 
bequest declared void.] — The A.-(i. is a 
neoesaary d-ft. to a bill filed to 
administer i estate, 6c dedare a 



764 


Executoks and Administrators. 


Sect 2.—PaHies: Svb-aect 2. A. B. (a).] 

{1910] 2 K. B. 1021. Montd. York Ciorpn. _ ^ 

(1737), West temp. Hard. 223 ; WaUwortho. Holt(lS41), 
5 My. 3c Cr. 619 : Deeks o. Stanhojie (1844), 14 Sim. 67 ; 
Pwell ». Wright (1844), 7 Bear. 444 ; Soott v. Scott, 
[1812] P. 241. 


7817. Alleged creditor of estate — Debt satisfied 
improvldently — Suit against executors.] — (1) A 
person having a claim against a testator’s estate 
prevailed upon the exors. to hand over to him 
part of testator’s assets under circumstances from 
which he must have known that in so doing the 
exors. were acting hastily, improvidently, & 
against their duty as exors. : — ffeld : such person 
was a proper party to a suit instituted by a legatee 
against the exors. for the administration of the 
estate, although the bill contained no charge of 
collusion or insolvency. 

(2) A person appointed by will receiver of 
testator’s real estates with a salary is a proper 
party to a suit for the administration of those 
estates. — CoNSErrr v. Bell (1842), 1 Y. & C. Ch. 
Cas. 569 ; 11 L. J. Ch. 401 ; 6 Jur. 809 ; 62 
E. R. 1020. 

^ntwMiojis :—A8 h (1) Reid. Stalnton r. Carron Co. (1854), 
OencraUUt Kentd. Finden v. StopheiM 
temp. Cott. 318 ; Alexander v. Bramo 
(1855), 25 L. T. O. S. 298. 


I oeased*8 astateJ — B arkbb v. Hogkbs, KoaifiKS v. 
Rogers, No. 8216, post, 

7821. Bankrupt beneficiary — ^Prlor to veitlng of 
property — Under bankruptcy.] — In a suit for the 
administration of a testator’s estate, A., in whom 
certain leaseholds were vested, was made a party. 
A. became bkpt., & an official assignee was 
appointed. Before the creditors’ assignee was 
appointed A. put in a plea, alleging his bkpev. * — 
Held : the plea could not be supported, k bkpt. 
was a necessary party prior to the creditors’ 
assignee having been appointed & having elected 
to t^e the lea^olds ; until that time there could 
be no final vesting of the property. — Turner v. 
Nicholls (1849), 10 Sim. 605 ; 18 L. J. Ch. 278 ; 
13 Jur. 293 ; 60 E. R. 094. 

7822. Title of plalntUT beneficiary doubtful — 
Persons disputing title Joined.] — Where, in an 
administration action, the title of plif. as a 
beneficiary was doubtful, & the trustee of Uie will 
was the sole deft., the ct., on the application of the 
trastee, ordered that the person interested in 
disputing pltf.’s claim should be made a deft. — 
Day r. Radcliffe (1876), 24 W. R. 844. 


7818. Receiver appointed by will— Of testator’s 
realty.]— CoNSETT v. Bell, No. 7817, ante. 

7819. Devisees of realty — Suit by residuary 
legatee — Of realty & personalty,]- Testator, by 
his will, having given several pecuniary legacies, 
devised two estates, L. & D., to liis children, as 
tenants in common in fee, & made his wife resi- 
duary legatee of ail his real &> personal estates, 
& appointed K. & B. his exors. Testator died in 
J^y, 1841, leaving his wife, then enceinte, & four 
children him surviving. The other child was born 
in Nov, following. The wife filed her bill against 
the two exors., K. & B. & also against testator’s 
live children, all of them infants, praying for an 
account of the personal property of testator, A an 
account of the rents produce of his real estates 
devised to pltf., A; also for an account of the 
rents, profits, A pi-nducc of the two estates L. A D., 
which had been mixed by K. A B. with the per- 
sonal estate of testator, A the rents A prolits of 
the real estate devised to pltf., A the same secured i 
& m the meantime, that the whole of the moneys 
might be secured by the direction of the ct., for 
the benefit of pltf. A the children of testator. To 

^ ^ h^-ving demurred, for 

multifariousness A for want of equity. Demurrer 
overruled. 


There is certainly an equity. . . . The chiJdrei 
ought to be made parties. . • . The accouiiti 
cannot be taken without the childi-en, ... A 
demuircr ought not to be filed without gooc 
grounds to support it {per Cur.). — Sanders v 
Kelsey (1846), 7 L. T. O. S. 506 ; 10 Jur. 833. 

7820. Claimant to property used by deceased— 
As executor of another — Administration of de- 


B. Personal Representatives. 

(a) In General. 

See B. S. C., Ord. 16, rr. 8, 40. 

7823. General rule — Should be made a party.^ — 

Bill to discover the estate, etc. Deft, demurs, for 
that the administrator of him, of whose estate a 
discovery is sought, is not made a party, A pleads 
Stat. Limitations. 

Demurrer A plea both allowed (per C’UK.). — 
UUMNEY V. Mead (1677), Cas. temp. Finch, 303 ; 
23 E. R. 160. 


7824. .j— Pltf. did not make cxoi’s. 

or administrators parties ; therefore ordered to 
amend his bill. — A.-G. v. Twisden (1078), Cas. 
temp. Finch, 336 ; 23 E. 11. 184, L. C. 


7825. .j — (1) No suit for the adminis* 

tration of an estate can be sustained unless a 
personal repre^ntative of testator or intestate, 
properly constituted in this country, be made a 
party to it. 

(2) Where a demurrer is allowed for want of 

E arties, it is not of course to give leave to amend 
y adding parties, but it is discretionary with the 
ct., & depends on the probability of makinig tlio 
suit effective. — Tyler v. Bell (1837), 2 My. A Cr. 
89 ; Donnelly, 190 ; 6 L. J. Ch. 169 ; 40 E. K. 
575, L. C. 




fo/* ,9*^- Graham (1842), 1 Haro. 

482 ; Uarmlohaal v. Carmichael (1846), 0 L. T. O. 8. 17 ; 
Horvoy r. JlUpatrick (1864), Kuy, 421 ; Vanqiielln r. 
Ilouard (1863), 15 C. B. N. 8. 341. Ah to (2) B«td. Kay 
r. Vjall (1845), 9 Jur. 128. Oeiuralln, Baxd. Creaaor r. 

Smith t. anUth 

(1856). 21 Boav. 385. 


legacy lor roligious purposes void.— 

G863). 2 Ch. Ch. 


PART VIII. SECrr. 2, SUB-SECrr. 2 
B. (a). 

7823 i. OtTieral rule — Should he m 
a i>or#y.]-Where the will had not h. 
proved, a blllflled for an account agai 
persons said to be in possession of 
assets, was dismissed on the groi 
that the personal representative i 


a,,V®®®**ary party. — ZiUMRitMAN v. 
O’llKiLLV (1868), 14 Or. 646.— CAN. 


^ ,’^9,23 6* — ; —.1— A motion for an 

administration order was refused with 
costs on the ground that no ucrsonal 



7823 «i. 

pAONO.v (1906), 4 W. 
Man. L. H. 232.— CAN. 


-McDouoajll V . 
L. It. 425 ; 16 


7828 Iv. .] — No legal pro- 

ceedings can be instituted against an 
estate, or for the recovery of, or laying 
claim to any assets belonging to an 
estate, without joining the exor. of 
such an estate as a party to the suit. — 
Fitzoerald V. Oreicx (1910), E. D. L. 
209. — 8. AF. 

NeccHHity for re- 
. prani .) — The legdi personal 
representative of a deceased intestate 
is a necessary party to a suit tor the 
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7826. .] — (1) A fund was alleged to 

have been carried in an administration suit, “ to a 
separate accoimt, intituled the general account.** 
In another suit, to give effect to the assignment 
of a share of the fund : — Held : the legal personal 
representative of testator was a necessary party. 

(2) The ultimate limitation of a legacy was to a 
paity’s “ personal representatives or next of 
kin ** : — Held : both classes must be made parties 
to a suit affecting the fund.— Salmon v, Anderson 
(1846), 0 Beav. 446 ; 60 E. R. 415. 

7827. .] — A claim filed for the adminis- 

t-ration of personal estate dismissed with costs, on 
the grounds that there was no personal representa- 
tive of testator before the ct., & that the claim 
eiToneously stated that deft, was the exor. of the 
extrix. of testator, & sought relief against him in 
that capacity. — B ouldinq v. Boulding (1862), 16 
Jur. 1154 ; 1 W. 11. 40. 

7828. .] — The ct. will not, under 

Court of (’hancery Pi'ocedure Act, 1852 (c. 86), 
dispcriHo ^^^tIl the personal rcpi’csentative of a 
trusUn*, where such personal i*epresentativc has 
necessiwily active duties to perform in the execu- 
tion of tlie. trust. — Fowler v. Bayldon (1853), 0 
llare, App. 11. p. Ixxviii ; 68 E. K. 802. 

Annotation Reid. C'urt iuH v, Caledunlau Fin* & Life IiiBce. 

(1881), 51 L. J. Ch. 80. 

7829. .J — A legacy was bequeathed 

with a direction that it should be paid as soon 
as conveniently might be after testator’s death, 
which took place in 1822. An annuity charged 
by the will on the real estate tcTminated in 1856. 
In 1858, the legatee filed a bill, insisting that the 
legacy was charged on the real estate, & ought to 
be paid out of a fund arising from it, A set apart to 
answer the annuity. The bill made the trustees 
of this fund jjarties, but fio personal representative 
of testator. It was not proved that the personal 
estate was exhausted : — Held : whether the real 
estate wan charged or not with the legacy, the 
peiTional estate was primarily liable, A: the bill was 
too late, & wjis defective for want of parties, & 
leave to amend at the hearing was rtdused. — 
Bright r. Larcher (No. 2) (1856), 4 l)e G. & J. 
608 ; 28 L. J. Ch. 837 ; 33 h. T. O. S. 354 ; 5 Jur. 
N. S. 1233 ; 7 W. B. 658 ; 45 E. 11. 23(1, L. JJ. 

Inriotatums: — Mentd. Bright v. Lopreilon (No. 1) (18G»), 2a 

Boav. 00 ; lie llowo, Jacobs r. Hiud (1880), 58 L. J. Ch. 

703. 

7830. .] — The legal pemonal representa- 

bive of a testator is a necessary jiarty to a suit for 

le administration of his real & personal estate ; 

if he is not made a party, no decree can be made 
Jlhi such a suit, even although an exor. dc son tort & 
i the trustees of the real estate arc before the ct. — 
Bowsell V. Morris (1873), L. B. 17 Eq. 20 ; 43 
L. J. Ch. 97 ; 29 L. T. 446 ; 22 W. B. 67. 

Annotations -Consd. He Lovett, Aiiiblor v. Lindsay (1876), 

3 Ch. D. 198. Reid. Nokes v. Gaudy (187J), 13 L. J. Ch. 

276. 

7831. Effect of Jud. Act, 1873 (c. 66).j 


— ^Above Act has not altered the former practice 
of the CTi. Ct., which required that for the purpose 
of general administration of an intestate’s estate a 
general administrator must be before the ct. 
Where, therefore, A. commenced a suit to 
administer an intestate’s estate, claiming to be the 
sole next of kin of intestate & alleging that in- 
testate’s estate had been improperly distributed 
amonf^t his illegitimate child^n ; — Held : an 
administrator ad litem appointed by the Probate 
Div. for the purpose of being made a party to the 
suit to substantiate the proceedings therein, did 
not sufficiently represent intestate’s estate for the 
purposes of the suit. — Dowdeswell v. Dowdes- 
WELL (1878), 9 Ch. D. 294 ; 48 L. J. Ch. 23 ; 38 
L. T. 828 ; 27 W. B. 241, C. A. 

7832. .] — Where an originating sum- 

mons was taken out against an alleged administra- 
trix, for an account & administration, & it subse- 
quently transi)ircd that deft, was not the 
^ministratrix & that there was, in fact, no exor. 
or adminLstrator of the estate, but that deft, had 
intermeddled, leave was refused to amend the 
summons & describe deft, as administratrix dc son 
iortf because an administrator de son tort is not 
liable to account until it has been proved that he 
has intermeddled, A this can only be done in an 
action & cannot be done on an originating sum- 
mons, it not being a matter falling witliin R. 8. C., 
Ord. 55, at all . — Re (Jhalmers, Chalmers v, 
Chalmers (1921), 65 Sol. Jo. 475. 

7833. Representatives of particular character — 
Sufficiency of — Administrator at litem.] — Willis r. 
Hurloc’K (1822), 1 Coop. temp. Cott. 307 ; 47 
E. R. 899. 

7334 , ,] — A bill was filed by a 

residuary legatee, against A. & B., the administra- 
tors of deceased’s effects, for an account of the 
assets received by them. A. died without having 
appeared to the bill ; & C. obtained letters of 
administration of his goods, limited for the purpose 
only to attend, supply, substantiate & confirm 
the i^roceedings in the suit, until a final deert'e 
should be made & executed ; iSc C. w'as brought 
before the ct., by a supplemental bill : — Held : 
owing to the limited nature of those letters of 
administration, an account of A.’s receipts could 
not be taken, but a general administrator to A. 
must be brought beforc the ct. — Clough v. Dixon 
(1841), 10 Sim. 564 ; 59 E. B. 734; sub nom. 
Clough v. Bond, 11 L. J. Ch. 52 ; 6 Jur. 49. 
Annotation : — Refd. Faulkner v. Daniel (1843), 3 Hare, 199. 

7835. .] — The ct. will not decree 

a general account & administration of assets, in 
a suit in which deceased is represented by an 
administrator ad Idem merely. — Croft v. Water- 
ton, Waterton V. Croft (1844), 13 Sim, 653 : 60 
E. B. 254. 

Annotation : — Dbtd. Davis v. Chunter (1818), 2 I’h. 515. 

7836. Suit against executor of 


nlministration of his personal estate, 
fe no ilecroe can bo made in such a 
luit In Ireland against a party who 
kd obtained a grant of letters of 
« ministration In England, which has 
lot been re -scaled in Ireland, even 
ough such party is resident in Indanil. 
M‘8wkknkv V. Mukphv, 11919] 1 
U. 10.— IR. 

78331. Hcpresentalives of particular 
.mracter — HuMeiency of — Adminis- 
raior ad litem.] — The ct. may proceed 
dthout any personal representative 

J. — VOL. XXIV. 


of docooBod M’hero uono has been 
appointed, or may appoint some 
person to represent the estate for the 
pnrnoBe of the suit. This does not 
apply to cases where parties have a 
bouefleial or subst'antial interest, but 
only to cases of mere formal itaridcs. — 
SHKltWOOD V. FfUdfiLAND (1857), 6 
Gr. 305.— CAN. 

7833 ii. .] — An appli- 

cation for the appointment of a person 
to represent the estate of deceased 
was refused where it was considered 


that deceased conld not be said to 
be interested in the matters in question 
in the suit, or that the porsoum repre- 
sentative, if appointed, w'ould be 
merely a formal party. — Leonard v. 
Cta'DKSDAT.k (1871), G P. 11. 142. — CAN. 

p. Adfiiiniatratrix de 

honis iwn — Married xcoman.] — Where 
pltf., a married woman, who was an 
unpaid legatee, obtained letters of 
administration de bonis non^ Sc hied a 
bill against the administrator te have 
the estate administered in Equity, & 
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Executors and Administrators. 


Sect. 2.— Parties: Svb-sect. 2, B. (q).] 

testator’s executor.] — A. devised iiis real & pt*r- 
Bonal estate, charged with the payment of his 
debte, to B., whom he appointed his exor., & B. 
devised them to C., whom he appoint-ed his exor., 
upon trust for the payment of his own & A.’s 
debts. After the death of A. & B. a bill was lilod 
on behalf of the creditors of A. against 0. & D., 
chargfing that, by collusion between C. & D., the 
latter had fraudulently obtained large sums of 
money arising from the real & personal estate 
of A., & praying tliat the transactions between 

C. & D. might be set aside, & for the due adminis- 
tration of A.’s estate. There were also some 
charges of misapplication of A.’s assets by B., & 
the bill prayed that B.’s estate might be charged 
with the losses occasioned thereby. To this bill, 

D. having refused probate of B.’s will, a person was 
made a deft, who had obtained a grant of letters 
of administration of B.’s estate, authorising him 
to attend, supply, substantiate & confirm the 
proceedings which had been already had, or which 
might be had in tlie suit, until a final decree should 
be had: — Held: B.’s estate was sulficiently 
representt'd in the suit by this administrator. — 
Ellice r. (Ioodson (1845), 2 CoU. 4 ; 03 E. K. 
610. 

Annalaiions : — Befd. Robiuwin r. Bell (1S47). 11 Jur. 1019 ; 
Dowdeswell r. I)owdet<wi*U (1878), 9 Ch. D. 294. Mentd* 
He Toleman, Westwood v. Booker, [1897J 1 Ch. 866. 

7837. — ' — The ct. will direct a 

party to appear in a suit A: repivsent the estate of 
a deceas<‘d deft., who had died interstate, though 
no letters of administration had bcKui granted. — 
Ely (Dean & (’hapter) r. Edwards (1853), 22 
L. J. Ch. 030 ; 17 Jur. 210. 

AnmUxlion Edwards c. Batley {18.»l), 2 Eq. Rep. 

(Uo. j 

7838. -Dowdkswell v. Dow- 

DESWELL, No. 7831, anti'. 

7839. Executor de son tort.j —A bill 

by a creditor to administer the estate of a testator 
^eged that U*stator by his will gave to his wife, t 

the use for lier life of half his estate, A 
appointed her guardian of his cliildien ; that 
admmistration with the will annexed liad been 
granted to deft., who was the only legal personal 
representative A al.so heir of the undisposc-d of 
moveabU's A immoveables,” A that she, had 
received A entered into possession of all the real 
A personal estate of decea.sed. Plea, that deft, 
w^ not, nor liad ever been, administratrix with 
annexed or legal personal representative of 
deceased : —Held : if deft, w*us not administratiix, 
she was extnx. de non tort, A the bill could ' be 
susteined. — Kaynkr v. Kokiii.ek (1872), L. ){ 

W. ‘ '*'• 

Whlttlnxton (1873). L. R. 16 534. 

Ambler v. Lindsay (1876), 3 C’b. D. 198,'^™*** tiOitlt, 

1 filed by a 

legatee for general administration against deft. 

who, it w^ stated, hail proved the will A hnei 
possessed himself of the assets A made various 

pleaded in bar to the whole bill 
that he had not proved the will, A was not the legal 

an a^unt taken. A pitf. did not make 

• ,.tne bill should be amended 7a^a i 

Pltf-l. hnsband a <«S._ ’J** ■ 

A^aub. rfboKST (18»#), 1 N. fi. E,. thi airt?. it U iSj 


personal representative of deceased : — Held : the 
plea was a good one, A must be allowed, A without 
liberty to amend. — Cary v. Hills (1872), L. B. 
16 Eq. 79 ; 42 L. J. Oh. 100 ; 28 L. T. 6 ; 21 
W. R. 160. 

Coote r. Whittington (187.3), L. 11. 
16 Eq. 534. R^. Rowscll v. Morris (1873), L. It. 17 Eq. 

7841. — — ,] — Where a person 

posses^s himself of the assets of a testator or 
of an intestate without having administered, a bill 
for an account, to the extent of the specific assets 

I he has received, will lie against him as exor. de eon 
iorU though there is no legal personal representa- 
tive. — Coote v. Whittington (1873), L. R. 10 
Eq. 534 ; 42 L. J. Cli. 840 ; 29 L. T. 200 ; 21 
W. B. 837. 

Adnitoto/ipns Dbtd. Rowscll r. Morris (1873), L. U. 17 Eq. 
20. Oosid. He Lovett, Ambler v. Linflsay (1876), 3 Ch. D. 
198. Befd. Nokes r. Gandy (1874), 43 L. J. Ch. 276. 

7842. .]— llOWSELL V, MullBlB, 

No. 7830, ante. 

7843. j 

(’iialmers, Chal- 
mers V. Chalmers, No. 7832, ante. 

7844. Must be constituted in this country - Will 
of testator proved abroad.] — Testator resident in 
India A having all his i>roiiei’ty there, bequeathed 
his residuary estate to L., but if slie sliould die 
before him, tlien to lier cliildrt*n. L. diiMl before 
testator A the exor., who was also resident in 
India, proved the will there A remitted the lesidue 
to his agent in England, with dirc'ctions to pay it 
to L. or her chUdnui. A suit having l>een insiit uted 
by the children, who w<*re infants, against the 
exor. A his agents to l»avt‘ thi‘ rc’sidue secur».»d ; — 
Held: administration to tt‘8taU)r ought to have 
been taken out in this country A ivdmmistrator 
made a party to the suit. — L ^igan r. FAtiiLiis 
(182.5), 2 Him. A St. 284 ; 3 1.. J. O. S. Ch. 152 ; 
57 E. R. 355; on upiteal (1835), 1 My. A (’r. 
50. 

Anm^itinnJi : ~Md. A.-G. r, Diinnnd (1831). I Cr. H J. 

**• 2 My. & (Jr. 89 ; Hoiul r. Gralmtn 

<1842^. 6 Jur 62« ; llt*rvi*y r. Fitxpatriek (1H54), 2 ' 
lO'p. 444. Mmtd. Hr EwJn (1830), 1 Cr. A J. 151 ; 

2 Cr. & J. 436 ; A.-G. r. Forbes (1834), 2 
*'• (1834), 4 H78 ; Oooinbo 

r. lri«t (18J.,). 1 A C'r, 69 ; Arnold c. Arnold (1837), 
^ barilable l>oiuitioni» (Jc»mrH. r. iSi^vereux 
* Tbomwon p. Advocate General (1845), 
12 Ci. A tin. 1 ; A.-G. r. Napier (1851), 20 L. J. Ex. 173. 

7845. — -.J— To a suit in resptjct of an 

unadiiiinistered part of a testator’s estate, w'hich 
has been remitted from India, A remains in the 
hands of an exm*. residing in England, but who was 
only const it uU‘d exor. of testator in India, against 
such exor. a personal representative constituted 
in England is a necessary party. — B ond v. Graham 
( if ^^R Hare, 482 ; 11 U J. Ch. 300 ; 0 Jur. 620 ; 

7846. Where personal representative bankrupt— 
Whether assignees should be joined.] - I’itf. in an 

administration suit is not compellable to make the 
reprijsentat ives or aKsIgnecs of a deceased or bkpt. 
exor. of U'stator, whose estate is sought to bo 
^minisitired, parties to the suit. — M asters e. 
Baknk« (1843). 2 y. 45 0. (^h. ()«b. 010 ; 18 L. J. 
f .h^ 31 ; 2 L. T. O. 8. 200 ) 7 Jur. 1107 ; 03 B. B. 


7?^?** I. . ^^■^*^vtarde$nntortA 

thn°anari,?‘*ii*?^ »lmlntatr»Uon <if 
loe Assets, it Is not tiUBoietit tn 


iMi exor. ^ mn tort alone before 
ct. The Iseal personal rep r ee eo tatire 
must be a party.— B ukajk e. sfAwati 
(1885), 1 Ir. 440.-W. 
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7847. .] — In a suit for the administra- 

tion of assets, by residuary legatees against the 
exors., one of whom had become bkpt. after suit 
commenced : — Held : the assignees of such bkpt. 
exor. were necessary parties, they having to 
account for sums rcjceived by bkpt. — Lewin v. 
Allen (1860), 2 L. T. 799 ; 8 W. R. 603. 

7848. Personal representatives as beneficiaries.] 

— Salmon v. Andbbson, No. 7826, arUe. 

7849. Estate ol testator the residuary estate of 
prior testator — Dealings between the several repre- 
sentatives — Representatives of prior testator to be 
Joined as parties.] — The residuary estate of one 
testator having devolved uiK>n another, it is proper 
to join Uio exors. of the lirst testator in a suit to 
administer the estate of the sticond, & to take the 
accounts of both estates in one suit. 

Where the residuary estate of one. ttistator 
devolves upon anotlu'r tc'stator, the exors. of the 
flmt testator may well be joined in a suit for the 
administration of the estate; of the second testator, 
in all cases in which thei-e have been such dealings 
between the two sets of exors. as would prevent 
the rights of the parties suing from being fully 
iS: fairly worked rnit, if the suit for the administra- 
tion of the estates of the first testator were bmught 
by the exors. of the second (TuiiNEii, V.-(\). — 
VoUNO r. lloiKiES (1852), 10 IJarc, 1.58 ; 68 E. It. 
880. 

7850. Deceased possessing no interest.] — (1) 

Testator, after giving the income of his resfeluary 
rt*al & j>t*rsonal esUate to A. for life As after ln»r 
decea.se t<» B., for life, directed his trustees then 
to sell his est^iU'S, As divide tlie proceeds amongst 
“ the following persons, or their heirs, for ever : the 
m*andchildrt*n of D., As the grand<*hUdn*n of E.’s ” : — 
Held : the ct., being satisfied that neither the heii*s- 
at-law nor the ][H*i*s<mal repw'scntiitive.s of tlie 
deceased grandchildixm liad any reasonable gi\nmd 
of claim, it was not neceswvry to make them part ies 
to the suit. 

(2) A distinction between suits by crtMlitore As 
suits by legatees is that, in suits by cixiditors, 
where one sues on behalf of others, the law gives a 
power to the irustws to deal with the estate, 
which it does not give in the case c»f legatees.-- 
l)ooi>Yt’. IIKKJIN.S (1852), 9 Ilari'., App. 1. xxxii ; 
1 W. R. 30 ; 08 E. R. 774. 

AnttoUUUins : — Oenemlly, Mentd. Low v. «mJlh (I «:><»>. 'i:> 

L. J. Ch. 503; Watters c. Jones (1860), 2 L. T. 205; 

IMyott t?. Pigott (1863), 2 Now 14 ; Ur Prvston'M 

Trusts (1863), 1 Now llop. 470 ; Neilsou r. Moiiro (1879), 

if L. T. 209; Kcay v. Boulton (1883), 2.5 (^h. D. 212; 

lie Staunard. Stauuard v. Burt (1883), 52 L. J. Ch. 355. 

7851. Appointment by court — Where no other 
representative.] — A suit was instituted against a 
person who was extrix. & legatee for life of residue* 
under a will, by the person entitled in remainder, 
for the administration of testator's estate. 
Pending the suit the extrix. died. The title 
deeds of least^holds, being part of testator’s pro- 
perty, were then in the nands of her solr., who 
claimed a lien upon them for liis costs of the suit. 
Pltf. revived the suit against the administrator 
de bonis non of testator, Ab obtained the common 
administration decree. A bill was then filed in the 
name of the administrator against the solr. for the 
delivery up of the deeds. It was alleged on the 
part of pltf. that the extrix. was a debtor to the 
estate but had died insolvent: — Held: until it 
was shown, which could not be done in the absence 
of her personal representative, that the extrix. 
was hidebted to the estate, she, & through her the 


solr., had a lien upon the deeds for the costs of the 
suit, as costs incurred by a trustee in the execution 
of a trust. 

Semble : the ct., under the above circumstances, 
there being no personal representative of the 
extrix., would appoint a person to represent her 
estate for the purpose of these proceedings. — 
Turner v. Letts (1855), 7 De G. M. & G. 243 ; 
3 Kq. Rep. 846 ; 24 lu J. Oh. 638 ; 25 L. T. O. 8. 
154 ; 1 Jur. N. 8. 1057 ; 3 W. R. 494 ; 44 E. R. 
Oo, L. J J. 

Annotaiions : — ^Mentd. Brlaiiuy r. Fffcnch (1873), 8 Ch. App. 

919, n. ; lie Austin, Kjt p. Yuldun (1876), 4 Ch. 1). 129 ; 

lie Dec Estates, Wright v. Dec Estates, 11911] 2 Ch. 85. 

— .1 — A'ct*, further y Part II., Sect. 12, sub-sect. 
10, ante. 

Only executors proving will.]— Nos. 7864, 
7865, posL 

7852. When dispensed with — Representative not 
known.] — No good cause of demurrer that an exor. 
is not a party, when i)Itf. alleges in his bill, he knows 
not wht) is exor.. A: prays deft, may discover him. — 
Bowyer V. Covert (1682), 1 Vem. 95 ; 23 E. R. 
337, L. C. 

7853. Suit against consignee of legacy 

moneys — Leveies specifically appropriated.]— A 

clear ascertained fund was remitted from abioad 
by an exor. to a person in England, to distribute 
between the legatees. The ct. determined the 
rights of the legatees, without having a legal 
personal repr<*scntative before the ct., the consignee 
being a party to the suit. — Arthur v, Hughes 
(1841), 4 Beav. 506 ; 49 E. R. 435. 

7854. Under Chancery Procedure Act, 

1852 (c. 86), s. 44.] — Above sect, does not apply 
to the case wliero the estate to which it is desired 
to appoint a represtmtative Ls the estatt' being 
administemi bv the ct. — -Silver r. 8tein (1852), 
I Drew. 295 ; 61 E. R. 405. 

Annolatioruf : — Co&ld. Maclean & Maclean r. Dawson (1859) 

1 .<\v. & Tr. 425. Reid. Aahinall r. Wood (1855), 4 W. U. 

60 ; James r. Aster (1856), 27 L. T. O. S. 33 ; Ma^eau 

r. Dawson (No. 1) (1859), 27 Beav. 21 ; Curtis r. Caledonian 

Fire & Life Inscc. (1881), 30 W. K. 125. 

7856. .]— Fowler v, Bayldon, No. 

7828, ante. 

7856. .j — A bill of fort'elosurc w.-is 

filed by a sub-mtgee. ; tlie mtgee. had died, A: 
his ivpresentative was not known ; — Held : the 
cl. could not, under above sect., direct the suit to 
procei*d in the absence of a representative of the 
mlgce., against whose estate a decree was asked. — 
Bruiton r. Birch (1853), 1 Eq. Rep. 136 ; 22 
L. J. Ch. 911 ; sub nonu Bruiton r. Hughes, 21 
L. T. O. 8. 123. 

Annotations : — ^Dittd. Band t». Randle (1854), 23 L. T. O. S. 

21. Reid. CurtiuH v. Oaludonian Firo & Life Insoc. (1881), 

30 W. 11. 125. 

ScCy noiCy R. 8. C., Ord. 16, r. 46. 

7857. Appointment of receiver — In creditor's 

action.] — The ct., in a creditor's ac^inistration 
action, there being ixnal estate of an intestate but 
no personal estate, will appoint a receiver of rents 
& profits of the real estate where no legal personal 
representative is before the ct.. As all ^lossible 
efforts have been made to procui'e the appointment 
of such representative. — He Dawson, C^larkb t>. 
Dawson (1906), 75 L. J. Cli. 201 ; 94 L. T. 130 ; 
60 Sol. Jo. 223. 

Secy furthery Part 11., Sect. 12, sub-sect. 10, D., 
ante* 

Q 2 
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Executors and 

2. — Parlies: Sub-sect. 2, B. (b) A* (<•).! 

(6) Where More than One Bepreseniativc. 

7858. General rule — All properly made parties.] 

— person cannot bring a bill in equity for an 
account against one co-exor. only, cither as a 
creditor or as residuary legatee. — SciuuiY 
Morse (1724), 9 Mod. Rep. 89 ; 2 Eq. Ctis. Abr. 
168 ; 88 E. R. 333. 

7g69. .]— A. is made an extrix. ; she 

being an infant administration durante minore 
cetate is committed to R. A. afterwards comes of 
age. B. dies, & 0. becomes his representative ; 
on a bill brought against A. for an account of the 
personal estate of her testator, C. must be made a 
deft. In bills of this sort all persons who have 
ossessed themselves of testator’s estate tnight to 
e made defts. — Glass r. Oxenham (1710), Barn. 
Ch. 332 ; 2 Atk. 121 ; 27 E. R. 067. 

Annotation: — ^Refd. Holland c. I’rlor (1831), 1 Mj. & K. 

237. 

7860. .1 — Though every trustee €)f 

part of the personal estate is not to be called to 
account by a particular pecuniary legatee, but only 
by the exor. or administrator, A though sueli 
trustee who leceives the ti*ust money, A theieby 
becomes a debtor, is not to be considered A 
chargeable i\s exor., merely because be is so nameil 
in a will, yet where he is made a co-exor., A dtM‘S 
not rt*nounce, whilst lie receives the ti*ust money, 
he is properly made a deft, to a suit for a general 
account, A is accountable therein for his I’cceipt s ; 
A this, the more especially, since his being named 
exor. is a release of the debt at law. — MooiiK r. 
Moore (1755), 2 Yes. 8en. 590; 28 E. R. 380, 
L. C. 

Annotations: — ^Hentd. Doe d. Wight wick r. Tnil>y (1771), 

2 Wm. Bl. 911 ; Gould r. White (18o4), Kuy, Gsj. 

7861. .] — ITamp r. Robinson (180.*i), 

3 Do G. J. A Sm. 97 ; 40 E. R. 571, 

7862. ,] — (1) In an action coninu*nre«l 

in the lligh (’t. in 1905, A transferi*ed t^» the 
county ct., against one of two exors. of a testator, 
who died in 1897, in respect of (daims accruing due 
in 1903 A 1904 upon a guarantee given by testator, 
pltfs. alleged a devastavit to have been commit tetl 
by deft., in U'rongfuUy lianding over iissets of 
testator to a beneliciary under the will in 1898, 
more than six years before the commencement 
of the action, without making any pi*ovision for 
futui*e liability under the guarant4H‘. Tin* county 
ct. judge having given judgment for pJtfs.*, 
adjudging that deft, had committed a devastavit ^ 
A ordered execution against deft, de bonv^ jtrofrriis: 

-Held : the claim in respect of tin* devastavit wjvs 
barred by St at. Limitations, A therefon* the order I 
for execution de hoyiis propriis was wrong. 

(2) In this action pltfs. cannot obtain admin is- 


Administrators. 

, tration. They have not brought the other exor. 
I xi.. _4. T4. received 

assets which are available, A the estate, if it were 
worked out, may be anmly sufficient to satisfy 
pltfs.’ claim (Buckley, 1<.j.). — Laconb v. War- 
moll, [1907] 2 K. B. 360 ; 76 L. J. K. B. 914 ; 97 
L. T. 379 ; 23 T. L. R. 496, O. A. 

Annotations : — As to ( 1 ) Reid. Be Croydon, Hhicki o. Huberts 
(1911), .^5 8ol. Jo. 632 : He Blow, Bt. Bartholomew’s 
Hospital o. Cambdou, (1914] 1 Ch. 233 : He Uiqhanlson, 
Pfdo V. Pattondon, [1919] 2 Ch. .50. As to (2) Retd. He 
Blow, St. Bariholuicw's Hospital r. Caiubdon, (1914] 1 
Ch. 233. 

7863. Disclaimer & renunciation by one executor 
— Possession of assets afterwards obtained — As 
agent of former co-executor — Not proper party .1 — 

If one of two persons named trustees A exfirs. 
disclaims A itmoimces, A afterwards possesses 
himself of assids as the agent of the other, who has 
accepted the trust A pitived the w'ill, he does not 
thcivby bt‘eoine accountable a.s a trustee A exor., 
A ought iiot> to be made a party to a suit for the 
atlminist ration of (he estate. — Dove v. Everaiid 
s. A M. 231 ; Taml. 376 ; 39 K. R. 
89. 

Ammtotions : — CoQld. Biirllrtt r. \5'«H>d ( 1800 ), 2 L. T, HJ. 
Mentd. A.-G. v. Cbcslerflild (IH.'il). 18 Bcuv. 396. 

7864. Only those proving wlll.l- If a deft, dies, 

having appointed two or more exors. A all of them 
do not prove* the will, it- is suHicient f<ir pltfs. to 
wvive the suit against those who prove. — N tuK’K- 
LAND r. Strickland (1812), 12 Sim. 403 ; 11 

L. J. (’h. 197 ; 59 E. R. 1210. 

Annotation .•—Mentd. Vick. rs r. Bell, Ik*U r. Vkkerh (1863). 
1 9 L. T. 600. 

7865. .] —An alh'gation that A., B., A (’. 

wen* named exeu’s., A that A. A B. pi*ov«‘d the will 
A an? the personal n‘pi*eH<*ntativeH of testator, may 
be proved by the pnHluction of the probate ; A, 
in the absence of any denial of that fact by the 
answei*s, eer any avernu’nt that ('. also jimved, C. 
is not a neeessarv ]»artv to tiu* suit. -Dyson r. 
.Morris (1842), I Jlan*,' 413 ; Jl L. J. (?b. 241 ; 
0 Jur. 297 ; 00 E. U. 1094. 

Annotations : — Reid. Virk<*r» r. Boll. Bt-ll r. Virkorw (1863), 
9 L. T. 600. Mentd. Cmwftird r. FlHhur (1812), 1 Hurc, 
136; Huliiiiid r. Httkur (1813). 3 Hurt*, 68; .Ioiivh v. 
Jlowullrt (1813), 2 Han*. 312; i.«*vtlH r. Hiiitem (1814), 2 
L. T. O. S. 4.».» : ParkcT r. (UirttT (|84;>), 4 Han*. 400 ; 
Wil.soii r. Slmrt (18 IS), 6 Han*, 366 ; WilkliiHoii r. FowkuB 
(1831), u llaiv, 193; Stamford. Spuldiiijf & Bustuii 
Banking Co. r. Ball (1862), 8 Jur. N. 8. 420. 

7866. Suit by one executor- All co-executors to 
be made defendants.] ~ Latch v. Latch, No. 7804, 
ante. 

7867. One executor resident abroad.! — Pltf. 
brought an action against S., n*sident in this 
country, A B., resident at P., abroad, the two exors. 
of thi? will of a testatrix A also against othitr 
m(?mbers of her family who wen? n*sid(?nt in this 
country. Testatrix had died possessc*d, as pltf. 
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B. (b). 

7864 i. Only those proving will.] — An 
exor. who has not proved iw not a 
necessary party to a suit for admlnis* 
tration of testator’s assets. — DfuenaE 
V. Matheson (1879), 6 V. L. K. 266. — 
AUS. 

•. Difslainier if* renunciation hy 
one exccutor—OomjH’te.nry of eo-exeevtor 
to sue.] — In an action by two exors. 
under a will, one of them filed disavowal 
of the proce<?dln(cs In his name 
Held : not conipetcnt for one of the 
joint exors. to bring an action without 
the consent of the other, &, should 
he do BO. he must do so in his own name 
alone. — Clement v. Oeeb, Pettis v. 


pltCJUMOVn iC Cl.KMK.NT 
L. c. Jt. lo:;. - CAN, 


(1831). 


4 


t. Xrrrssity for jirmif of.]- 

A rcHlduur> ilevlwe lileil a bill aguinHl 
one of three exors. & tnistees, to have 
the trusts In the will carried out; 
alleging that the other tw'o persoriH 
nuniod as exors. A' trustei's hail 
reiiniiiieed ]>robu(e. A had never ui'U‘d 
In the trusts, n?sideiiee was 

unkiiuvyii to pltf., & servioo had b<M*n 
etfected hy advertiseiueiit, the hilt 
i?***u^*'^*'*^ against him jtro ronfrsso. 
ec there was no evlilenee other titan 
siirti admission of deft., us to the other 
parties having reiioutieed or rcfu84^ to 
act. The ct. refused to make any 
decree in the absonee of the co-exors.— 


Lank t. Yocnu ( 1870), IT Gr. 100. — 

CAN. 


n, .] — Testator devised 

Ills real estate to two iwrsoiis as his 
exors., but only one of them proved the 
will. Alt appin., by a iterson <?laiinJng 
to l>e a li^teo A creditor, for an 
administration order won dlsniiiwoil, 
the exor. who hud proveit the will 
having alone ItCHUt Hervisl with notioi*, 
A it nut being shown that the other 
exor. hud rettoutte^sl or diselalmed.-- 
Ue Pkttkk, McKini.kv t*. Bk.\i>lk 
(1871), 6 P. 11. 1.57.- CAN. 


7867 i. One executor resident abroad. ] 
— Where on an appUoatlou for an ad- 
ministration order It appeared that two 
exoni. bad proved the will, but only 
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allogedy of certain assets in this country & also at 
P., the latter forming part, as pltf. alleged, of the 
estate of his late wife, who had died intestate at 
P. Deft.,^B., was sued in his personal capacity as 
well as being one of the exors. of testatrix. Pltf. 
claimed administration of the estate of testal-rix ; 
an inquiry what assets belonging to the estate of 
his late wife, were received by testatrix during her 
lifetime or by defts. or any of them ; an account of 
their dealings with any assets wliich they or any 
of them had taken possession of ; & an order for 
transfer & delivery up of any of the assets that 
nnnained or payment of damages for any of which 
had been converted by defts. or any of them. 
Deft., B., was therefore, sued as one of a number 
joint &> several tortfeasors : — Held : deft., B., was 
a necessary & proper party to the action as framed, 
ic therefoi'e he was rightly served with the writ 
out of the jurisdiction. — He Heck^ Attia v. Seed 
(1918), 87 L. J. (Ii. 118 L. T. 929; :U 

T. L. K. 289, C. A. 

nnoiatioH : — Msntd. Payne r. BrU Iwh Time Poeonler C‘o., 
2 K. U. I . 

{(') Death of Personal Hepreseniaiire. 

7868. Joinder of representative of deceased.] — 

Olas.-^ V, OxENiiAM, No. 7859, ante. 

7869. - .] - The ex or. or administrator of a 

deceast'd exor. or administrator stated to have 
rtH'eived immies in that cliaraeter, although 
sometimes treated as a men* debtor to tlie estate 
of the original testator or intestate, is properly 
made a deft., together witli the continuing exor. 
or new administrator of sucli testator or intestate, 
in a suit for the administration of his assets. — 
Holland r. Pkior (1834), 1 My. A- K. 237 ; (’oop. 
teynp. Biough. 429 ; 47 E. H. 152, L. V. 

Aniiotatiom : — Befd. Hn'eimitty Foorjeonioncy pdshoo r. 

Dcmibnndo.s Mullick (18.>7), 6 Moo, Iml. App. ; J{e 

l.ovett, AmbliT v, LindHay (1876), 11 Oh. D. 168: lie 

Blow, St. llar(bolomow’8 Hospital r. Cutiibdon, [1914) 

1 Ch. 23:L 

7870. General representative— Not repre- 

sentative ad litem.] — t’Lorcm ?*. Dixon, No. 783 1, 
ante. 

7871. .] —Testator died, having appointed 

two <*xors., one of whom died before* an.swer, 
having posse.ssed as.s<*ts A pi*oved the surviving 
exor. auswer<*<l bill of revivor supplement : — 
Held : the personal representative of the deeeas(*d 
exor., who liad possessed a.ss<ds, must b<* before 
the et. — B rydoes v. Branfil (1842), as report <*d 
in 11 L. .1. (^h. 219. 

7872. Not compellable.] — Masters v. 

Barnes, No. 7849, ayite. 

General account asked.] — A bill 
sought to charge the survivor of two exoi's. witli a 
loss occasioned by a breach of trust committed by 
bo til, A also asked a general account/ of testater’s 
estate : — Held : the repi*esentati ves of t hc^ d(*ceas(*d 
exor. were necessary paiiies to t he suit ; seens, if 
no general account had been prayed. — H urls v. 
Penn (1845), 14 L. J. Ch. 320. 

7874. .] — Testator appointed three persons 

his exors., who proved the will. One of them died. 


& a bill was filed by the residuary legatees of 
testator against the survivors, alleging that the 
exors. had committed a breach of trust, & praying 
that the two survivors might be held liable, A for 
the administration of tet^tor’s estate. One of 
them by his answer submitted, that the representa- 
tives of the deceased exor. ought to be made 
parties to the suit : — Held : notwithstanding 
Ord. 32 of Aug, 1841, the repre^ntatives of the 
deceased exor, ought to be parties to the suit. — 
Hall v. Austin (1840), 2 Coll. 570 ; 15 Ij. J. C5h. 
.384 ; 7 L. T. O. S. 279 ; 10 Jur. 452 ; 03 E. R. 
805. 

AnnoUiiinn : — Befd. Coppard v. Allen (1864), 2 Dc G. J. & 

Sm. 173. 

7875. .] — Where testator had devised A 

bequeathed his property to his wife for life or 
widowhood, with remainders over to other parties, 
after her death or second marriage, A appointed 
two persofLS liis joint exors., but some of the 
parties entitled in remainder, A also the next of 
kin, as well as one of the 0 x 01 * 8 ., had died, A no 
personal representatives of any of the deceased 
pei'sons were before the ct., the remaining exor. 
being sole deft, on a suit for the administration 
of testator’s estate, A maintenance for the infant 
pltfs. : — Held : notwithstanding 15 A 19 Viet, 
c. 89, the sole surviving exor. did not siiniciently 
represent the interests of all parties uivder the will, 
but the representatives of the deceased remainder- 
men, A the other exor. must be before the ct. — 
Headden r. Emmott (1853), 22 L. T. O. S. 199. 

7876. Representation of original testator— 

Must be averred.] — Bouldino v. Boulding, No. 
7827, ante. 

7877. Where representative dispensed with — 
No representative appointed — No assets. | — Where 
there was neither representative nor assets of an 
exor., who had died indebted to tlie estate, for the 
administration of wliich the suit was brought, an 
objection for the want of sucli a representative 
was overruled. — M ilEvS v. Hawkins (1829), 1 
Coop. temp. ('ott. 399 ; 47 E. R. 898 ; suh riom. 
Hawkins v. Miles, 4 L. J. O. S. Ch. 139. 

7878. Estate of deceased representative in 

England — Estate administered by deceased In India.] 

— A., one of the exoi*s. of tin* will of B., who died 
in India, pi-oved the will, A po.ssessed testater’s 
assets in India. The widow A extrix. of A. proved 
lier Imsbamrs will, A possessed his assets in India, 
A having aft<*rwards come to England, she was 
made a party to a suit for the administration of 
B.’s estate : — Held : it was not necessary that an 
administrator of A.’s estate in England should be 
also a T>«'rty to this suit. — ^A nder.son v. Caunter 
( 1833), 2 My. A K. 793 ; 39 E. R. 1130. 

Anvoialion : — Consd. Tyler r. Bell (1837), 2 My. & Or. 89, 

7879. No general account asked.] — Higgs 

i\ Penn, No. 7873, ante, 

7880. Incapacitated persons interested In 

estate— Saving of expense.] — Whittington v. 
Hooding (1852), 10 Hare, Apii. I. xxix ; 98 
E. R. 1130. 

7881. Surviving executor co-executor of 

deceased — Heir of deceased party to suit.] — Testator 


one had been served with notice of 
the application, the other bciiifir out 
of the jurisdiotiun. an order was rofusod 
until the absent exor. should lie 
served . — He Fkkeborn, FKKKnons t». 
Carholl (1874), 6 P. 11. 188.— CAN. 
b. Where repreaeniaiirt an infant 


A ppearance bu guardian. ] — A d minis* 
tratlon proceedings taken against an 
infant oo-exor. without, observins the 
usual practice of serving the official 
guardian, were held to be invalid. 

V, Massey r. Ckookshaxks 
1\ It. 475.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 2.— 
B. (0). 

0 . Where representative dispensed 
with — Surviving executor co-executor of 
deceased.] — Testator had appointed 
four exors., three of whom died, but 
those so dying had never reedved 
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Secf. 2. — Parties: Suh’-scci. 2, i?. (r), C., D. d: E."] 

directed his two sons, who were also his exors., 
to carry on his trade with his general peiwnal 
estate, for the benefit of themselves & the widow 
& sisters, which the sons did accoidingly. One of 
the sons died intestate. A bill^ was then filed for 
an account against the suiwiving son, who con- 
tinued to carry on the trade ; but no letters of 
administration being taken out to the son who had 
died, thelt^ was no personal repivsentative before 
the ct. His eldest son & heir-at-law was, however, 
a party : — Held : his legal personal l•epl•esentative 
w’as not a necessaiy party to the suit. — G oddard 
V. IIasi^am (1855), 1 Jur. N. S. 251 ; 3 W. R. 357. 

7882. No allegations as to rendering 

accounts — By deceased executor.] — When all the 
exors. under a will act, & one dies, in a suit to 
administA^r the estate, in the absence of allegations 
of rendering any account by the deceast*d exor., 
or of receij)t. of assets by any of the exoi*s.. common 
decree ordeivd without the rejii*esentalive of the 
doc<*ased exor. — M ontgomery r. Floyd (1808), 
18 L. T. 847. 

C. Heir-at-Law, 

See R. S. C., Ord. 10, rr. 32 (a) (b), 35. 

7883. Whether necessary party — Estate of realty 
in India — Liable for payment of debts.] — (1) A 

jierson, in satisfaction of a previous debt due from 
liim, gave his crt*ditor a bill of exchange. A: before 
the bill arrived at maturity went to India, whence 
he never r(.‘tumed. As soon as circumstances 
would permit afG*r his death in India, his will 
was ]»iY)ved by his exors. in England, Ar within six 
years after his death a credit-or’s bill w’as filed 
against the exor*s. : — Held : pltf. was not barred 
by Stat. limitations. 

Qu, : whether, when a debtor dies abroad & 
the cause of action or suit has not accrued in his 
lifetime, a suit may not be instituted for the 
administration of his effects at any time within six 
years after probate of his will. 

(2) Real estate in India being made by statute 
pei*sonal assets for the payment of the debts of 
a deceased debtor, it is unnecessary to make 
debt<jr’s heir-at-law a paHy to a suit instituted 
for the administration of the ass<*ts. — Story v. 
Fry (1842), 1 Y. & C. Ch. Fas. 303 ; 11 L. .1. Ch. 
373 ; U Jur. 1020 ; 02 E. R. 1035, 

AnnotdUwn : — acncmllu, Mentd. Towiim r. Moud 16 

C. li. 123. 

7884. Administration of realty — & per- 

sonalty, j — In a suit by persons interested under 
the wdll of .a testator, t<) adminisU>r his real &; 
persorud estate, it is not necessary to make the 
heir-at-law a ])arty, or to prove the will. — 
MARRio'fT V. Makhiott ( 1 846), 15 L. J. Ch. 422. 

7885. — Not where possessing no interest.] — 

Doody V. Higgins, No. 7850, ante. 

D. Next of Km. 

See R. S. C., Ord. 16, rr. 32 (a) (b), 33. 

7886. Next of kin at specific period— At death of 
life tenant—AU living at time of suit.]— Where » 


property is bequeathed to A. for life, & after his 
decease to such persons as shall then be testator’s 
next of kin ; upon a bill filed for the protection of 
the property, the next of kin of testator living at 
t-he time of filing tlic bill must be made parties 
to the suit. — ^Wardrll r. thiAXTON (1842), 1 
Y. & C. Ch. Cas. 265 ; 62 E. R. 883 ; siift nom. 
Wardlb V. Hargreaves, 11 L. J. Ch. 120 ; 0 
Jur. 478. 

Annotation : — Consd. Fowler r. James (18t6), 1 Coop. temp. 
Cott. 290. 


7887 . 


Suit during life of life tenant- 


Presumptlve next of kin.] — Where property is 
settled in trust, in remainder, for the persons who 
should be the next of kin of the tenant for life at 
her death the presumptive next of kin are not 
necessary paii-ies to a suit instituted for the 
execution of the trusts during the lifetime of the 
tenant for life. — Fowler, v. .Iame.s (1847), 1 Ph. 
803 ; 1 Coop. temp. Cott. 200 ; 10 L. J. Ch. 260 ; 
41 E. R. 838, L. C. 

Amuitationa Refd. Robot I H r. RolH'rts (1848), 2 Do G. & 

Sin. 29. Mentd. i'aid v. i'uul (1880), 43 L. T. 239. 

7888 . Specific period in dispute — All pos- 

sible next of kin.] — If, in an administration suit 
instituted by the next of kin of a testator at his 
death, the question is whether testator, by the 
W'ords “ my next of kin,” meant his next of kin at 
his death or at a future period, not only the exor., 
but also the person or pei-sons wdio may, by 
possibility, be the next of kin at that period, oiiglit 
to be made defts. — U rqithabt v. Uhquhakt (1844), 
13 Sim. 613 ; 8 Jur. 161 ; 60 E. K. 239. 

Annotations : — Mentd. Nicholson r. Wilson (184.'i), 9 Jur. 

389 ; Scifferth y. Badbum (1846), 9 Bcav. 370 ; Wharton 

V. Barker (IS.'iS), 4 K. J. 483 ; Lc*e r. Lee (1800), 1 

Drew. & 8m. 8.'*. 

7889 . Next of kin generally —To be made parties.] 

— Salmon v. Anderson, No. 7826, ante. 

7890 . Bequest to heirs after specific 

period — Probable failure of heirs. [ —Testator gave 
ills real (jstate to trustees upon trust to Jay out the 
rents during twenty-one years from his death, in 
the purchase of freeliold or copyhold lands, At to 
convey tliem at the end of that UTm to the person 
then answering tlie description of t^'.stator h lieir. 
The personal estaU* w'as bequeathed to the same 
trust-ees to lay out in land for the same purpo.s<*. 
In a suit instituted shortly aft-cr U^siator’s death, 
by a pei*8on claiming to be the heir-at-law, for the 
administration of tesUiior’s »‘state : — Held: the 
next of kin wero necessary part ies, as in t h(‘ event 
of thero being no heir of testator living at tlu' end 
of the twenty-one years, th(*y 'would have an 
interest. — Ring r. Jarman (1851), 17 L. T. O. S. 
87 ; 15 Jur. 942. 


7891 . 


When dispensed with — Service of 


notice of decree.] — A bill was filed by the heir-kt- 
law of a testator, who was also a legatee under the 
will, against the exors. & trustees, praying for 
execution of the trusts, for a declaration of the 
rights of pltf. & ” all other parties ” in the real & 
personal estate ; for the usual accounts, & for the 
administration of the estate. The only defts. 
to the bill were the trustees & exors., & an infant 
devisee. The bill alleged that various questions 
arose as to the rights of the parties & of testator’s 


any portion of the assob?. lu a unit 
for the adminintration of the estaU*. 
a demurrer ore tenua that the ropre- 
eentatlvra of Huch decoaHcd exor#}. 
Bboujd be pariioH, was overruled. 
W^tkrv. Lkys( 1881), 28 Gr. 471.- 
CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.— C. 

d. Whether nece$aary party — Where 
no really.] — In a suit to administer 
the estate of testator, the heir-at- 
law ought to he a party. But where 
the personal representative filed a 


bill against the devisee, alleging that 
no lands bad descended, 9c the answer 
was silent, 6c no objection was raised 
at the healing, the ot. in the cir- 
cumstances made a decree in the 
absence of the heir, — T ifkany v. 
Tiffany (1862), 0 Gr. 158.— CAN. 
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heir-at-law & next of kin ; that it was believed 
that two persons mentioned by name were 
testator’s next of kin, & that it was intended to 
serve these two persons with notice of any decree 
which might be made in the suit. They were not, 
however, made defts. Demurrer, on the ground 
that it appeared from pltf.’s own showing that the 
next of kin of testator in the bill named were 
necessary parties, but yet that they were not made 
parties, nor any person or persons representing 
a common interest with the next of kin, overruled 
with costs. — Snepp v. Snepp (1858), 30 L. T. O. S. 
348 ; 4 Jur. N. S. 202 ; 6 W. K. 355. 

7892. Representatives appearance — One on be- 
half of himself Sc others.] — The bill alleged that 
pltfs. represented one of four next of kin of an 
intestate, & prayed the usual administration 
accounts against the administrator, & the appor- 
tionment of one-fourth of the residue & its payment 
to pltfs. Pltfs. served the three other next of 
kin with copies of the bill, under the 23d Order of 
Aug., 1841. Deft., the administrator, claimed to 
be allowed for certain payment/S out of intestate’s 
estate, as having been made with the sanction of 
one of such three next of kin. The ct. disallowed 
an objection by the administrator at the hearing 
that the three next of kin who had been served with 
copies of the bill, but did not appear, were necessary 
parties, & made a decree in their absence. — 
Knight v. Oawthron (1847), 1 De G. & Sm. 714 ; 
17 L. J. Ch. 103 ; 10 L. T. O. S. 303 ; 12 .Tur. 33 ; 
03 E. 11. 1203. 

7893. Next of kin of living person — Unascer- 
tained class.] — The circumstances were such that 
it was impossible to make her next of kin [of the 
wife] parties, because she being alive, her next of 
kin under the Statutes of Distribution were 
necessarily an unascertained class (Chitty, J.). — 
Fitssell V . Dowding (1884), 27 Ch. D. 237 ; 53 
L. J. Ch. 924 ; 51 L. T. 332 ; 32 W. K. 700. 


E. Legatees. 

See R. S. C., Ord. 10, r. 31. 

7894. Legacy charged on realty — All legatees 
must be parties — Suit by legatees.] — Every legatee 
whose legacy is charged on real estate ought to be 
before the ct. — Morse v. Sadler (1787), 1 Cox, 
Eq. Cas. 352 ; 29 E. R. 1190. 

7895. .] — Testator by his will 

bequeathed certain legacies, charging them 
generally on his real estate, but he did not appoint 
any trustees competent to sell & give discharges. 
To a bill filed by two of the legatees, it was objected 
at the hearing, that the other legatees wore not 
before the ct. : — Held : notwithstanding Ords. 
30, 40, of Aug. 1841, they were necessary parties. — 
Strickland v. Strickland (1812), 0 Jur. 550. 

7896. Pecuniary legacies — Legatees not neces- 
sary parties — Suit to recover legacies.] — Devise of 
a legacy of £100 apiece to three children. Sc the 
residue of his estate equally to be divided amon^t 
them ; two had received their legacies, & the third 
exhibited a bill for her legacy, to which deft, 
demurred, for that the other two were not made 
parties. 

The demurrer as to the legacy will be overruled, 
but it will be allowed as to the share of the residuary 
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part (per Cur.). — Dunstall v. Rabbtt (1676), Cas. 
temp. Finch, 243 ; 23 E. R. 133. 

7897. .] — Morse v. Sadler 

(1787), 1 Cox, Eq. Cas. 352 ; 29 E. R. 1199. 

7898. Suit by residuary legatees.] — 

A person to whom a legacy or an annuity is given, 
to be paid out of the residue after the death of the 
legatee for life of such residue, is not a necessary 
party to a suit for administration of the estate, 
brought by legatees of aliquot shares of the ultimate 
residue. — ^Fisk v. Norton (1843), 2 Hare, 381 ; 
67 E. R. 156. 

7899. Legatees not proper parties — Suit for 

administration.] — ^It is perfectly settled, as a 
general rule, that a pecuniary legatee is not a 
necessary or proper party to a bill for an accoimt 
of the personal estate. It is the duty of the exors. 
to protect the estate gainst improper demands. 
But where a question directly occurred between the 
i*esiduary legatee & a pecuniary legatee, which it 
was found impossible to determine in a general 
administration suit. Sc a suit was afterwards 
instituted by the residuary legatee against the 
pecuniary legatee & the exor. to determine it, a 
demurrer by the pecuniary legatee, on the ground 
that lie had improi>erly been made a party, was, 
under the special circumstances, overruled. — 
Hertford (Marquis) v. De Zichi (Count & 
Countess) (1845), 9 Beav. 11 ; 15 L. J. Ch. 58 ; 
6 L. T. O. S. 97 ; 50 E. R. 246. 

7900. .] — Where a pecuniary 

legacy is given a legatee in such terms as to leave 
the construction of the will in this respect doubtful, 
it is irregular to make the legatee a party to a suit 
for the ^ministration of the estate of testator. — 
Crackenthorp V. JouNiNO (1849), 19 L. J. Ch. 
133 ; 15 L. T. O. S. 21 ; 14 Jur. 360. 

7901. Legacy in common — Co-legatees not neces- 
sary parties.] — Where a legacy is given to A. & B., 
in equal moieties a bill will lie by A. for his moiety, 
without making B. a party to the suit. — Hughson 
V. CooKSON (1839), 3 Y. & C. Ex. 578 ; 8 L. J. Ex. 
Eq. 08 ; 160 E. R. 832. 

7902. Exceptions to master’s report — Taken by 
some legatees — Others must be Joined.J — In a suit 
to administer the estate of a testatrix, who had 
made bequests to a gi*eat number of legatees, a 
reference was directed to the master to take 
accounts which would involve accounts of all the 
legacies. The master made a report as to a few 
only of the legatees, reserving the consideration of 
the bequests made to the others till afterwards, so 
that the decision upon the legacies contained in the 
report might govern him in his judgment upon the 
others, which were mostly in the same situation. 
Exceptions having been taken to the report by the 
legatees whose legacies were reported upon, the 
ct., at the hearing upon the exceptions, declined, 
in the absence of the other legatees, to make a 
final order which should be binding upon the 
exceptants. — ^L ee v. Pain (1844), 4 Hare, 201 ; 
8 Jur. 705 ; 67 E. R. 619 ; avibaequerd proceedings 
(1845), 4 Hare, 251. 

AnnoUxHona Xentd. Bourne v. Hartley, Bourne v, Mahon 

(1854), 2 Eq. Rep. 910 ; Benbam v. Newell (1855), 24 L. J. 

Ch. 424 ; Palmer t>. Nowell (1855), 20 Beav. 32 ; Pritchard 

V. Norris (185iD, 25 L. T. O. S. 60 ; Thumall v. Rayner 

(1856), 4 W. R. 404 ; Cruse v. HoweU (1868), 4 Drew. 

215 ; john^ne v. Harrowby (1859), 7 W. R. 610 ; Tatham 


PART VIII. SECT. 2. SUB-SECT. 2.— -E. 

t. Oeneral rnJe .] — Lexatcos are not nocessory parties deft-, in an administration suit, — Harrison v, Shaw (1866), 
2 Ch. Ch. 44.— CAN. 
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Executors ani> Administrators. 


Sect. 2. — Partiefi: 
.srr/.s. 3 (t’ 1.1 


Snh-sccl. 2, J?.. F‘ 


r. Dnimmond (1864), 16 Jur. N. S. L^**U 

(1872), 7 Ch. App. 448 ; m * 

17 Eq. 56 ; Diiuond r. Itostoek (187.*), 16 C b. ; 

Ite Smith’R Trusts: (1878). 6 t’h. !>. 117 ; 

(1886), 41 Ch. 1). 518; SU'pbonsoii. ^^^^mldson r. 
Bamlwr, 11897 1 1 Cli. 7.* ; In thcjhiods of Hubbook jl»Jj*>* 
21 T. L. K. 33:4 ; Ite Whist on, \\ hi^ton i\ VS oollcj (1U2.J). 
93 L. J. Ch. 113. 


7903. Bequest of legacy equal to share of other 
legatees — Other legatees must be joined.] — lestator 
covonaniod to boquoath to one of his sons a 
which would make that son’s sliait* equtU to the 
shai'e of anv of the younger children. The son 
tiled his bill* for an account against the exoi*s. : — 
Held : the other children of lestator were necessary 
parties. — Hii.l v. Hill (1818), 12 Jur. 972. 


7904. Legatee of moiety — Suit by owner of other 
moiety.] — Hughson v. Cookson, No. 7901, ante. 


7905. .] — Bequest in trust to inve.st 

& pay the interest of a moiety to A., A afterwards 
to her children, A the other moiety to B., & after- 
wards to her children. The interest on a moiety 
of £1,000 invested on mtge. was paid to A. for 
thirty yeai'S. On her death, the mtge. was got 
in : — Held : A.’s children could maintain a suit 
for their moiety, without making B. & her children 
parties. — Hare.s v. Stringer (18.’52), 15 Bear. 200 ; 
51 E. K. 510. 


7906. Legacy assigned — Assignee necessary 
party — Suit by legatee to recover.] — The assignee of 
a legatee is a necessary party to a suit brought by 
the legatee for the recovery of the legacy, where 
the assignment took place before the in.stitution of 
the suit. — Campbell v. Dickkn-s (1840), 4 Y. A C\ 
Ex. 17; JOOE. K. 901. 


F. Pcsiduary Legatees and Devisees. 

See ll. S. C., Ord. 10, it. 33, 3.*5. 

7907. Suit against executor — By legatee.]— 

In a bill against the exor., either by creditors or 
legatees, it is not necessary to make the residuary 
legattHi a party. — Law.son v. Barker (1783), 1 
Bro. C. V. 303 ; 28 E. K. 1147. 

7908. .] — 1)E Zk’hy (Cocnte-ss) v. 

Lonsdale (Earl), No. 7809, ante. 

7909. By grantor of annuity— Claiming 

consideration therefor.] — Brown v. Dowtiiwaite 
(1810), 1 Madd. 440 ; .50 K. B. 104. 

7910. By annuitant.] — Testator gave A 

d^ised all his real A personal estate to trustees, 
who were also his exors., upon tru.st to sell A 
convert his real estatfi A such of his personal 
estate as was not money or invested in the funds, 
A out of the proceeds to pay his debts, etc., A a 
legacy of £1 ,000 ; A upon tmst to invest the residue 
m the funds, A out of the dividends to arise from 
the investment of such residue to pay certain 
annuities ; A subject to such trusts, he bequeathed 
^e residue of his trust estate to certain persons. 
One of the annuitants fUed her bill against the 
trustees, not niaking the other annuitants or the 
residuary legatees parties, A praying that the 


I estates sliould be sold, A a sufficient investment 
' uiadc to secuiv her annuilies : — Held: the other 
aimuitants A the persons interested in the residue 
were necessary parties, the bill ]>raying that the 
wliole estate might, be sold. — MiiXER r. Huddle- 
stone (1843), 13 Him. 107 ; 1 h. T. O. 8. 220; 
7 Jur. 504 ; 00 E. B. 181, 

AntMtaiions : — CODid. Jenniuiw r. Paterson (1851), 15 Bear. 

28. Meotd. Ward v. Baiwett (1846), 5 Hare, 179. 

7911. Suit by same residuary devisees or legatees 
-Remainder to be made parties.] Ddnstall v. 
Babett, No. 7890, ante. 

7912. — Hiierrtt r. Binuii (1791), 3 

Bi-o. C. C. 229 ; 29 E. B. 505. 

7913. .] — Parsons v. Neville (1791), 

3 Bro. C. C. 305 ; 29 E. B. 580, L. V. 

7914. .]— rocKBURN V. Thomp.son, 

No. 7810, ante. 

7916. .] — Some of the ivsiduaiy 

legatees under a will may lile a claim against the 
exors., without, making the ot her r(‘8idiiary legatees 
parties, but the others ought to be summoned 
before the master. — W atson v. Yoitng (1850), 1 
Him. N. H. 114 ; 15 Jur. 102 ; 01 E. B. 45. 

7916. .] — The administrator of A. 

entitled to a moiety of a definite sum, appropriated 
in respect of two thirteenth 8hari*s of a residue, A 
also entitled to a tenth part, of the other moiety, 
tiled a claim against the exor. for jiayment 
Held: the persons entitled to the other shares 
were necessary parties. — W oodford v. Woodford 
(1851), 17 L. T. O. H. 250. 

G. Appointees^ Annuitants, and Remaindennen. 

7917. Appointees — Where part only of fund 
appropriated.] — (1) Under tlie will of her husband 
a woman had a genciral power of appointment over 
a sum of £20,000 consols, which was to be raised 
A invested out of the husband’s personal estate, 
A in aid thei*eot out of Iiis realty. Upon the 
husband’s death a suit was instituted against the 
wife as his extrix. A against the devisises in trust 
of his real estate, who had power to sign ivceipt s, 
for the a<lministration of his real A personal 
estate. Pending t he suit the wife died having by 
her will appointed to various persons the £20,000 
consols pari only of wliicli, by 1 ‘eason of the 
deficiency in the liusband’s i)ersonalty had been 
appropriated A invested. Upon a bill filed against 
the wife’s exoi-s. to revive the administration 
suit: — Held: as to that part of the appointed 
fund whi<;h was invested A approjiriated, supposing 
the object of the suit te be to make it. contributory 
to the husband’s asseds, the appointees were 
nec€*88ary parties, but, as to the reinaindcT of the 
fund they were not necessary parties. 

(2) Where appointees are numerous, they may 
be represented as defts. to a suit by some on 
behalf of the rest. — Milbank v. Collier (1844), 
1 Coll. 237, 03 E. B. 400 ; suh nonu Millbank v. 
Collier, 3 L. T. O. S. 200. 

7918. Remaindermen — Representatives where 
deceased.] — Ueadden v. Emmott, No. 7875, ante. 


PART VIII. SECT. 2, SUB-SECT. 2. — ^1 

7OT7 1. Suit against executor — Ti 
Where a will supported b 
tue exor. had been condemned t 
no c^e of fraud, nofrlect, or collusio] 
had been made out ugralnst the exor 
in the conduct of the former eunse, th. 


ct. refused to permit the matter to bo 
re-opened by a now suit on behalf of 
^e reslduarj’^ lefpitoe though a minor. — 
IBjffy V. BRApy (1841), Mllw. 582.— 
1R« 


f; , — 7 “, To enforce provisions of 
“ W hero land was devised in 


equal moieties to A. A B., charged with 
the support of C., & B. parted with 
his laua without fiillllling the obligation 
resting upon him : — Held : A. was a 
necessary party to an action to enforce 
the provluons of the will.- Hmith r. 
Bbaton (1892), 25 N. H. U, (13 It. A O.) 
66. - <JAN. 
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Part VIIL— Administration by Court. 


7919. Suit against executor.] — In an a>ction i 

against an cxor., pltf., as administrator of M. 
deceased, wiio was tenant for life under testator’s 
will, claimed a declaration that a sum of money, 
which deft, liaii raised for payment of d(‘hts by 
mtge. of part <if b^stator’s (‘state*, & had subse- 
quently pai(l^ ofT out (jf income rcjceived by him 
during M.’s life, was payable out of the corpus of 
the mortgaged estate. Pltf. also claimed repay- 
ment of tlie money, an account, &, if & so far as 
necessary, administration of the trusts of the will. 
The defence was that deft, had acted on what he 
believed to b(^ th«* true construction of the will, 
& that the question at issue was one of construction 
which affected the estate of M. & the devisees in 
remainder, &> ought not to be decided in the absence 
of the latter. On preliminary objection : — Held : 
the remaindermen were not necessary parties. — 
lie Ward, Bkmment v. Balls (1878), 17 L. J. Oh. 
781. 

7920. Co-annuitants— Suit by one annuitant.] - 

Miller r. IIimidlestone, No. 7010, roj/c. 


►SiTB-SKCT. 3 . — HkPRRSKNTATIVE PARTIES. 

R. S. C., Ord. 10, IT. 9, .32 (a) (b). 

7921. General rule.] — Persons int<*rested in an 
estate* the subj(*(’t of an administration action to 
which they had not be(‘n made parties, whose 
rights or interests may be affected by an order 
directing accounts & inquiries, arc not bound by 
the proceedings under that order— at any rate 
where they ought to be served — unless they are 
s(Tved wit/h notice of the order, or an order has 
been made appointing a member of their class to 
1‘epresent them in the action. 

When the absent parties are numerous, &■ have 
t he .same intemst, Ord. 19, r. 9, .seems to apply ; 
Ac if one of them is sued as a deft, an order should 
be obtained in the f(jrm “ it appearing that the 
residuary legatees,” or wliatever the class may be, 
“ are numerous, Ac tliat A. is one of such class, 
order that A. do defend in the cause,” or matter, 
‘‘ on behalf or for t he benefit of all pei'sons so 
int-(‘resU‘d ” (Kay, .1.). — May v. Newton (1887), 

34 (!h. 1). 317 ; 59 L. J. Ch. 313 ; 50 L. T. 140 ; 

35 W. U. 393. 

7922. Appointment a matter of convenience.] — 

Wh(*re a class of pc^rsons entitled is numerous, it- is 
a (piestion of convenhmee wh(*ther the ct. will 
require them all to be made parties. One of a 
numerous class of residuary h'gatees pormitt-ed to 
sue on b(*l>alf, etc., in the ab.simce of tlie great^er 
portion of tluun. — Harvey v. Harvey (1841), 4 
B(*av. 21.5 ; 49 K. It. 321 ; subsequent vi'oceedinns 
(1812), 5 Btw. 134. 

7923. What amounts to inconvenience — 

Class interested twenty In number.]— Twenty 
creditors, interested in a I'eal estate, are not so 
large a number that the ct. will, on the ground of 
inconvenience alone, allow a few of them to 
represent the others, Ac dispense with such others 
as parties in a suit to recover the estate against the 
whole body of creditors.’^llARRisoN v. Steward- 
son (1843), 2 Haw?, 530 ; 1 L. T. O. S. 311 ; 07 
E. R. 219. 

Annotation Courage v. Wardell (1845), 9 Jur. 

1055. 

7924. ^ .] — Bill by four of the 

next of kin of an intestati*, for the administration 


of his estate, on behalf of themselves Ac all others 
the next of kin. The bill alleged that the next of 
kin were very numerous, but no evident of that 
fact was adduced. Upon an affidavit, under 13 Ac 
14 Viet. c. 35, that the next of kin were upwards 
of twenty in number, tlie ct. made the usual 
administration decree. 

I think that, before making the decree, there 
ought to be some evidence of the number of the 
next of kin. This evidence may be supplied by 
affidavit (Knight Brucje, V.-C.). — Smith v, 
Leatiiart (1851), 20 L. J. Ch. 202. 

7925. Evidence of number of class — Affidavit.] — 

Smith v. Leatiiart, No. 7924, cuite. 

7926. Appointee.] — Milbank v. Collier, No. 
7917, ante, 

792 ^ 1 , Next of kin.] — K night v. Cawthron, No. 
7892, ante. 

7928. Form of order for.] —May v. Newton, No. 
7921, ante. 


Sub-sect. 4. — Parties out op Jurisdiction. 

See, generally. Practice ; R. S. C., Ord. 11. 

7929. Whether dispensed with.] — Rogers r. 
Linton (1725), Bunb. 200 ; 145 E. R. 047. 

AnnoUitUm : — Reid. Willats r. Bu«by (1842), 5 Beav. 193. 

7930. Foreign trustees & cestuis que trust 

— Not unless special difficulty or inconvenience.] — 

(1) Testator (lirected his debts to be paid, Ac 
appointed exoi*s. in England Ac other exors. in 
Italy, directing the English exors. to transmit the 
residue to the Italian exors., Ac bequeathing such 
residue amongst classes of persons alleged to reside 
in Italy : — Held : the sum to be paid over, being 
the residue after payment of debts, the Italian 
exors. must be regarded as simply trustees of that 
fund, Ac not as exors. holding it charged with 
debts, Ac, therefore, inquiries must be directed to 
asceitain the persons b(‘ne9cially entitled to the 
fund under the bequest. 

(2) Where a trust fund is to be administered 
under the direction of the ct., tlie general rule i*e- 
quiring (.ho ceAtnis que trust to be parties is applicable 
to foi’eign trustees Ac cestuis que trust, residing out 
of the jurisdiction, unless a special case of difficulty 
or inconvenience in the application of the rule 
be shown. — ^Weatherby r. St. (tIORgio (1843), 
2 Hare, 024 ; 12 L. J. C^h. 412 ; 1 L. T. O. S. 167 ; 
7 .Tur. 717 ; 67 E. R. 257. 

7931. Representative residing 

in Ireland.] — Upon the death of an accounting 
party in an action, th(^ ct. may, upon an ex p. 
application under R. S. C., 1875, Ord. 50, r. 4, make 
an order that the action be continued between 
the continuing parties Ac the exor. of the will of 
the deceased party, notwithstanding that sucli 
exor. is resident in &, has proved the will in Ireland. 
For the purposes of making such an order, the ct. 
will require an affidavit showing the circumstances 
under which the order is applied for. — Jameson v. 
Marshall (1882), 40 L. T. 480. 

7932. Party sued as executor & Joint tort- 
feasor.] — Re. Beck, Attia v. Seed, No. 7807, ante. 

Service out of Jurisdiction.] — See Sect. 4, sub- 
sect. 4, B., post. 
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Executors and Administrators. 


Sect 2. — Parties: Stih-Rects. 5, 0 7.] 

Sub-sect, 5. — Misjoinder of Parties. 

See R. S. C., Ord,. 16, rr. 11, 12. 

7933. Misjoinder of co-plaintllTs — Creditor & 
administrator — Against party holding some assets.] 

—A., a ci*editor, & B., the aidministrator, with the 
will annexed of a testfitor, cannot join as co-pltfs. 
in a bill against O., who holds part of testator’s 
assets. Jf in a suit in which A., a cn^ditor, A,B., 
an administrator, are made co-pltfs., B. dies, after 
a decrt'e for tlie administration of the personal 
estate, B.’s pei*sonal representatives ought, in the 
further piYistHuition of the suit, to be made parties 
in respect of B.’s possession of assets ; but as they 
are accounting parties in respect of such possession, 
they must be made defts., A not co-pltfs. — ^B arne.s 
V. Lever (1823), 1 L. J. O. S. Ch. 165. 

7934. Mortgagee of testator*s estate— Mortgagee 
in possession.] — Di'visees & legatees filed a bill 
against the trustees A: exoi*s. of the will A a mtgee. 
in iiossessiou of paii of the estates, alleging that 
the trustees & exors., colluding with the mtgee., 
refused to make him account for the rents which he 
had received or to redeem the mtge., A praying for 
an account of testator’s assets, A that the mtge. 
might be redeemed. A demurrer by the mtgee. 
for multifariousness W'as allowed. 

I am of opinion that this bill is multifarious, 
because it seeks something to be done witli which 
the mtgee. has no concern, <fc it would be a grievous 
hardship upon him if he were to be kept, before the 
ct. until the various objects to which this bill 
relates had been accomplished (Shadwell, V.-C.). 
—Pkarse V. Hewitt (1835), 7 Sim. 471 ; 7 L. J. 
Ch. 286 ; 58 E. 11. 918. 

Annotations : — Befd. Lund r. Blaiitihard (1844), 4 Han*. 9: 
Jerdein v. Bright (1861), 2 John. & H. 32.». 

7935. Having exercised power of sale.] — 

Pit f. in an administration action in the county ct. 
sought to add as co-deft, a pei*8on who, having 
been mtgee. of certain real property of deceased, 
had exercised his power of sale. 3’he county ct. 
judge hiul refused t(> make the order, on the ground 
that, as mtgee. so selling, he was only in the position 
of a debtor to tin* estate ; — Held : pltf. was en( it led 
to a rule nisi far a mandainiis to comptd the county 
ct. judge to add such party. — Goodwin v. Lloyd 
(1885), 2 T. L. R. 188, D. C. 

7936. Next of kin— Having no interest.] — 

Testator, by his will, gave an annuity to his wife 
A., A gave all the residue of his real A personal 
projierty to hLs son B. ; but direct'd that, in the 
event of the death of B. under twenty-live, his real 
A personal property should go to his own right heirs, 
exors., A administrators. B., who was an infant, 
was testator’s heir-at-law, A B. A A. would have 
been entitled to his personal property under the 


Statutes of Distribution, if ho had died intestate. 
A bill was tiled bv B. against A., A against C., D., 
A Jfi., who were the persons who would have been 
entitled to testator’s real A personal property, if 
he had died intestate A without issue, for the 
administration of his estate : — Hidd : ( 1 ) the ct. 
would, at the hearing of tlie cause, decide the 
question whether 0., D., A E. ought to remain 
. parties to the suit ; A (2) from want of interest, 
they ought not so to remain, A the bill would be 
dismissed against them accoMiugly. — Wilkinson 
V. Garrett (1846), 2 Coll. 643 ; 15 L. J. Ch. 416 ; 
7 L. T. O. S. 488 ; 10 Jur. 660 ; 63 E. K. 898. 

7937. Debtor to estate — Except in oases of 
collusion or fraud — Or partnership.] — The general 
rule of the ct. in administration suits is, that a 
creditor or legatee cannot make a debtor to the 
estate under ^ministration a co-deft. with those 
who represent the estate, unless there has been 
colhision between the pei’somU representative, 
bound to get in the estate A administer it, A the 
debtor to tliat estate, or where decea.sed was 
partner with others, A the estate could not be 
ascertained without partnership accounts. — 
Burrowks V. Gore (18.58), 0 H. L. Oas. 907 ; 32 
L. T. O. 8. 21 ; 4 Jur. N. S. 1245 ; 6 W. 11. 609 ; 
10 E. K. 1551, U. L. 

Annotations : — Mentd. Mntlow t>. BIrst (1874), L K. 18 Eq. 

246 ; He. Plumptro’s Marriage SettUnt., UuderhiU v. 

I'luniptre, [lOlOJ 1 Ch. 609 ; Hr Tumor, KlaftenlKjrRcr r. 

C room bridge, 11917] 1 Ch. 422 ; He JurdiHOti, llaliie r. 

Jordison, [1922] 1 (9i. 440. 

7938. Pecuniary legatees.]— Hertford (Mar- 
quis) V, De ZicHi (Count A Countess), No. 7899, 
ante, 

7939. .]— Cra.(’KENTHorp r. Jouning, No. 

7900, ante. 


Sub-sect. 6.— Adding Parties. 

Sec, generally. Practice ; H. S. C., Ord. 16, 
rr. 2, 11, 13. 

7940. Within discretion of court — Order to add 
not of course.] — Tyler v. Belt., No. 7825, ante. 

7M1. After replication.] — Liberty given, after 
replication, to amend bill, without withdrawing 
replication, by changing one of defts., who was the 
administrator, which was, in effect, adding a 

party. — Andree v. (1792), 2 Dick. 768 ; 

21 E. R. 469, L. C. 

7942. Pendente lite —Mortgagees added.] — Wliere 
parties to an administration suit have, pendente 
lite, mortgag(*d theii' shares, tlic mtgees. may be 
made parties to the suit by a supplemental order 
under 15 A 16 Viet. c. 86, s. 52. — Brandon v. 
Brandon (1863), 3 New Rep. 287 ; 9 L. T. 570. 


PART VIII. SECT. 2, SUB-SECT. 6. 

7937 i. Debtor to estate — Kxrcpl in 
cases of collusion or fraud — Or partner- 
ship ,] — Although the general rule la 
that In an administration suit a debtor 
to the estate la not a proper party In 
the abaeneo of collnalon or inaolvcncy, 
It la not limited to those cases, but 
applies equally when the creditor has 
obtained property from an exor. 
acting hastily, Improvldently, or con- 
trary to his duty, which la known to 
rach creditor. — Bank of Toronto v. 
Bkaver & Toronto MurnAL Fire 
INHITIANCK Co. (1878), 26 Gr. 102.— 
CAN* 

7937 ii. — Peraons 


who have posscased themselves of the 
Pp^Perty of decuaseil, or are debtors 
of the eatato generally, cannot bo 
made parties to a snlt against the 
exor,, yet this rule Is relaxed In the 
case of surviving partners of deceased, 
allowed to make parties 
with the exor. in order that pltf. may 
have an account of the personal 

(1884), 

8 0. 11. 237.— CAN. 

7937 Hi. .] — PfiiLiI*s 

w. Philh-h (1844), 6 I. Eq. R. 509.— 

IK* 

? . Infants — On appeal by executors 
n same inUrest.] —Where exors. have 
appealed, infanta in the same Interest 


need not appear, A will not be allowed 
costa If they do. — M c'Larkn v. Coombs 
(1887), 2 Ch. Ch. 124.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 6. 

h. Within discretion of court — To 
prevent further liligaiion .] — Where a 
doterinlnatinn of the proper oonstnio- 
tion of a will is necessary to entitle 
pltf. to succeed. It Is not an improper 
exercise of discretion to roqtilre the 
surviving legatee, or his representative, 
to be added as a party, so as to provoiit 
an adjudication being bad as to his 
rights under the will behind hts hack, A 
to have the question decided lu one 
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Part VIII.— ADMiiasTEATiON by Court. 


7943. Pending decree — Executor.] — Piti 
Brewster (1721), 1 Dick. 37 ; 21 E. E. 181. 
Annotation : — Eefd. White r. Hall (1830), 1 Ruse. & M. 332. 


7944. After decree — Mortgagee of share of 
legatee.] Aft-or d(j(;roe for administration of 
testator s estate liad been made at the suit of a 
mtgee. of the share of one of the residuary legatees, 
the same residuary legatee made another mtge. of 
his sharc by a deed in which pltf. concurred & by 
which it was agreed tliat the two incumbrances 
should rank pari passu. An order on further 
consideration was then made without laying the 
new incumbrance before the ct. -.—Held : he 
nught be brought before the ct. by supplemental 
order under Tenancy Procedure Act, 1852 (c. 86), 
s. 62, without a supplemental bill. — Freeman v. 
Pennington (1861), 3 De G. F. &, J. 295 ; 31 L. J. 
Ch. 216 ; 5 L. T. 514 ; 10 W. E. 184 ; 45 E. U. 
892, L. JJ. 


7946. Executor- Proving will after decree.] 

— Hai.dane V. Eokpord, No. 7583, <wfc. 

7946. — .] — After a decree made 

in an administration suit, in which one exor. was 
deft., another exor. returned from abroad & proved 
the will : — Held : he might be made a deft, by 
supplemental order. — Guthrie v. Waeroud (1874), 
30 U T. 377 ; 22 W. K. 723. 

7947. .] Dracup, Field r. 

Dracup (1892), 30 Sol. Jo. 327. 

7948. Adding plaintiff under R. S. C., Ord. 16, 
r. 2 — Only where bond fide mistake.] -Clo^ves v . 
Milliard, No. 7803, mile. 


Sub-sect. 7. — Effect of Death or (^hangk op 

Parties. 

SeCt generally f Practice ; it. S. C., Ord. 17. 

7949. Death of plaintiff— Go-plaintiff— Being 
administrator — Representatives joined as de- 
fendants.] -Barnes v. Lever, No. 7933, ante, 

7950. — - No legal representative — Order 

to revive or dismiss.) —On the death of one of 
several co-pltfs. i(» was ordered that the survivors 
should revive within a limited time, or that the 
bill should be dismissed, notwithstanding there 
was no legal personal representative, it being tln*ir 
duty to obtain administration. — Saner v, Deaven 
(18.52), 16 Bcav. 30 ; 51 E. K. 687. 

7951. Tenant for life — Devolution of pro- 

perty to one of defendants — Suit continued at his 
Instance.] A L^nant for life in an administration 
suit was sole pltf., & after decree, died. The title 
to the property thereupon devolved upon one of 
defts., an infant. On motion by such infant to 
revive the suit on his behalf, the common order 
to revive was made without bill being filed. — 
Irving v. Pearson (1868), 18 L. T. 283. 

Annotation FoUd. Austen v. Gilman (1872), 26 L. T. 129, 

7962. Heir-at-law — Revivor by oo-helrs — 

Being Infants.] — Where pioceedings had been taken 
in a suit which was abated by the death of a 
party : — Held : there was no jurisdiction to make 


an order against infant heirs to revive & trust they 
should be bound by the proceedings. — C apps v, 
Capps (1868), 4 Ch. App. 1. 

Annotation :—Apld. Auster v. Haines (1869), 4 Ch. App. 

446. Distd. Ekromont v. Thompson (1869), 17 W. R. 

900 J Grunwell u. Gamer (1860), 39 L. J. Ch. 77 ; Haldane 

V, Eokford, [1879] W. N. 80. Reid. Qriffla v. Morgan 

(1868), 19 L. T. 714 ; Scott v. Buncombe (1870), 39 L. J. 

Ch. 644 ; Peter v, Thomas-Peter (1884), 26 Ch. D. 181. 

7953. Revivor by party served with decree — 

Taking benefit thereunder.] — A jicrson served with 
notice of decree who elects to take a benefit under 
it is entitled to the usual order of revivor. — ^A usten 

V, Gilman (1872), 26 L. T. 129 ; 20 W. R. 361, 
461. 

7954. Death of defendant — Suit continued against 

representatives — Only such as prove will.] — 

Strickland v, Strickland, No. 7864, ante. 

7955. — 1 & other original defendants.] — 

Deft, having died before appearing to the bill, his 
representative was brought before the ct. by means 
of a bill to which none of defts. in the first suit 
were mode parties. Upon an objection as to 
parties : — Held : all defts. in the fir-st suit ought 
to have been made parties in the second suit. — 
Foster v. Foster (1849), 16 Sim. 637; 18 L. J. 
Ch. 356 ; 13 Jur. 399 ; 60 E. R. 1021. 

7956. Representative residing In 

Ireland.] — Jameson v. Marshall, No. 7931, an/c. 

7957. Insolvent & Intestate — No repre- 

sentative obtainable.] — \Vluire one of two trustees 
sought to be lixed with a breach of trust, in an 
administration suit, died insolvent & intestate, 
& no pei'sonal representative could be obtained to 
his estate, the ct., under 15 & 16 Viet. c. 86, s. 44, 
ordered the cause to proceed in t he absence of any 
pei'sonal representative of such deceased trustee. — 
Band v. Randle (1854), 2 Eci. Rep. 439; 23 
L. T. O. S. 21 ; 2 W. R. 331. 

Annotaiwn .'—ToMA. Moore r. Morris (1871), L. R. 13 Eq. 

1 39. 

7958. Change of Interest of party — Defendant 
made plaintiff — Inheritor of property of deceased 
plaintiff.]— Irving v. Peab.son, No. 7051, ante. 

7959. Plaintiff made defendant — Becoming 

trustee on attainment of majority.] — Wliere a testa 
tor appointed his two infant sons trustees on their 
attaining the age of twenty-one, & an admin Lst ra- 
tion _ action was commenced on the elder son 
attaining twenty-one, in which tlie infants son was 
made a pltf. &- the elder son deft. ; on the younger 
son attaining twenty-one, &. becoming a "trustee, 
& thus changing his interest ^ liability, the ct., 
on an ex p. application under B. S. C., Ord. 17, r. 4, 
made him a co-deft. — lie Goold, Goold v. Goold 
(1884), 51 L. T. 417. 

7960. Birth of children — After institution of 
suit — Bound by supplemental order.] — ^Where, after 
an administration suit had been instituted, a child 
was born who took an interest in the property : — 
Held : there was jurisdiction to make an order 
under 15 & 16 Viet. c. 86, s. 52, bringing the chUd 
before the ct. & directing that he should be bound 
by the previous preceedings in the suit. — Eqre- 
MONT V. Thompson (1869), 4 Ch. App. 448 ; 17 

W. R. 900, L. C. 

Annotation Apld. Askew v. Rootli (1876), 44 L. J. Ch. 200. 


action. — Clifton r. CRAwreRD (1899), 
18 P. R. 316.— CAN. 

k. Individual creditors — In suit hy 
representaiivr body .} — In on adminis- 
tration snlt it is extremely undesirable 


that Individual creditors should 1 
added as parties unless they show sor 
verj' strung reason. — Vassonjj Ti 
& <^'o. «. Esmailbiiai Smv 
(1909), I. L. R. 34 Bom. 420.— IND. 


PART VIII. SECT. 2, SUB-SECT. 7. 

1. Change, of intere^ of party — By 
assiontnent pendente life — Discretion 
of cfMirt.J — AVhere a party to an 
administration suit assiims his interest 
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7961. After decree made— Jurisdiction of 

court to bind by supplemental order.] - In an 

adniinist ration suit a decree was made iV a copy 
served upon testator’s married daugld^'r, her 
husband, & two infant childi-en, who were not 
parties to the suit. After further pioceediiigs 
liad been taken it was discovered that tlie daughter 
had, previously t-o some of these juoeeedings, given 
birth to two other childien : — IJvUi : theiv was no 
jurisdiction to make a supplemental order under 
15 & 10 Viet. c. 80, s. 52, to bring these? childivn 
before the ct. A: bind them by the pioceedings.— 
Auster V, Haines (1809), 4 Ch. App. 445 ; 38 
D. J. Ch. 385 ; 20 D. T. J52 ; 17 \V. R. 900, L. C. 

AnnotiUiom : — Distd. Kgremont v. Thompson (1869), 4 Ch. 
App. 448. Folld. Scott r, DuncoralH* (1870). h. H. 

66.5. Diftd. Haldane v. Eckford, fl879J W. N. 80. Befd. 
IVtcrr. ThOmas-Peter (1884), 26 Ch. D. 181. 

7962. .] — Upon the birth of a 

child who is a necessary party as one of a class 
entitled, the usual supplemental orthu* may be 
obtained after decree. — Grunwell r. Garner 
(1809), L. R. 8 Eq. 355 ; 39 L. J. Ch. 77; 20 
L. T. 093. 

Annotation : — Overd. Scott v. Punconihc (1870), L. It. 9 Eq. 

66.'i. 

7963. .] — After a decree had 

been made in an administration suit an infant was 
born, who soon after his birth became inteivsted 
in possession in the estates, but was overlooked in 
the subsequent proceedings. A sale having bt'en 
made & approved, upon investigation of the title 
the omission was discovered : — Held : it was not 
necessary to rt'vive the suit, but a supplemental 
order ivas made that the proceedings should be of 
the same force & effect as if the infant had been 
made a party immediately after his birth. — 
Walker v. Walker (1870), L. R. 9 Eq. 003 ; 22 
L. T. 201. 

AnmAotion : — ^Reld. .Scott r. Diincorabe (1870), 39 L. J. Ch. 
644. 

7964. .] — After decree in an 

administration suit childi*en were born who wei*<* 
intei*e.sted in tlie e.staU* to be administered. Subsc*- 
quenily to their birth, two ordei*s wer<‘ made in the 
suit without the <'hUdi*en being biought befow* the 
ct. : — lleUl : the proceedings whi<-h liad taken 
place since the cliildren’s birth could not be madt? 
binding \ipon them by a supplemental order.- - 
vSewr V. Duncombe (1870), E. H. 9 Eq. 005; 39 
L. J. (Ml. 044 ; 22 E. T. 540. 

7965. —After Du* d«‘croe was 

made in an administration suit tiu* nuintM;r of a 
class interested in the n^sidue of the estaG* of 
it statrix was iricieased by the birth of a child of 
one of the tenants for life. Some pi*oceedings 
were Uken in the suit after his birth : — Held : 
the infant could not be bound by the proceedings 
by mean.s of the common order G) rf?vivc, but a 
supplemental bill mu8t> be filed. — A .skew v. Rootii 
(1875), 44 L. J. (Ml 200 ; 31 L. T. 819, h. C. & 
L. JJ. 


Administrators. 

.SRcrr. 3.— WHAT MATTERS MAY BE 
DETERMINED OR DEALT WITH. 

SITB-.SECT. 1. — By Action, 

7966. Not goodwill of solicitor's business.] — 

Spk’KB V. James (1830), (’ollycr’s I^aw of I'artiier- 
ship, 2nd. ed. p. 104. 

7967. Not questions between estates of residuary 
legatee, tenant for life & tenant In tall — Form of 

suit.] -A suit was instituted in the C’t. of (Mi. in 
livland, by tlie trusU'cs of A.’s will, fur carrying the 
trusts theifof into execution, At for administration 
of his estiite ; B., one of defts. thert‘to, At who 

was entitled to the residue of A.’s estate, having 
died before decree, bills of levivor At 8upplt*ment 
A amendment w'eie filed by pltfs. in the original 
suit, against B.’s personal rt*prt‘stuitatives At against 
all the parties intei'ested under his will in Ids i*cal 
A: pei’sonal estates ; A: a decive was made directing 
accounts to be taken of the personal estates, debts 
A:, legacies, of A. At of B. respect! veljL By a subse- 
qiient decree, certain unpaid legacie.s of B., At the 
interest on them, were deelaied, in the event- of 
liis personal esUite being found iiisunicieiit, to be 
charged on his real estates; the principal not- to 
be raLsed until after the death of (’., the tiTiant for 
life thereof under H.’s will, but the intemst to be 
paid out of the rents A: piodts duiing ('.’s life. 
On a question subsequiuitly arising betwivn (\ 
A: J). the tenant in tail of the real estates after C.’s 
life estate, whether a fuml in ct., pari of B.’s 
personal estate, shoulil be apjilied i‘xelusively in 
payment of arrears of interest on tln' legaides, or 
ratably in payment of the legjudes Ac- of the inteivst ; 
the ct. made orders dire<*ting the fund to be applied 
exclusively in jiayinent of the arnqirs of interest ; 
A: rtdused to ilirect an iruiuiry as to how much of 
th<* fund in ct. was principal, A how much accumu- 
lated interest : — Held : any question as t<» the 
application of B.’s pcrst>nal estate could not be 
regularly adjudicated in this form of suit, betw<*en 
co-defts. (\ A 1). ; A: the ordei's appealed from 
were a/lliTiied, with a variation A declaration that 
they should be without prejudice to any question 
between (’. A. I>. as to (he manner in which the 
principal A inteivst of the legacies should hi‘ paid. 
— Goote r. Trench (1842), 9 (M. A: Kin. 71 ; (4 
Jur. .591 ; 8 E. R. 343, Jl. L. 

.innotation : — Refd. .‘^Ijorc r. Slioiv (I8.57), 4 Drew. 219. 

7968. Not to raise money on mortgage for 
repairs — By Infant - Debts Recovery Act, 1839 
(c. 47). j -In a cnqlitor’s suit the ei. has no juris- 
diction, under above Aet, or 2 tV 3 \’ict. e. 90, to 
extend the sum to be raimql by way of intge. by 
an infant for jiayinent of the debts of his ancestor 
or devisor, so as to include money r<‘qiiired for 
repairs, evt?n where such repairs are necessa-ry in 
order to obtain an advance on intge., A wheiv a 
mtge, is much more beneficial for tlie infant than 
a sale would be. — Hill v. Maurice (1847), 1 I)e 
G, & Sm. 214 ; 10 L, J. (Mi. 280 ; 9 T. O. S. 71 ; 
11 Jur. 795 ; 03 E. R. 1038. 

7969. Enforcement of voluntary assignment by 
testator —Covenant for further assurance.] — The ct., 


pendente lile, it Ih alway'H at the dl«- ; 
cretlon of the ct. to require the aHMignieo ] 
^ made a party. The et. Ih less 
likely to require the aasignee of deft. 
to be made a party than the asaignoe of 
pitf. who bei^ tUnninua liiia makea 


PART VIII. SECT. 3, SUB-SECT. 1. 

_ _ _m. When nctinn neceamru — Va 

validity of an award caiino't bo tried 
on mution for an adiuinlMtration order, 
but a bill muat l»e filed, more 


Elliott (1860), 1 Ch. CMi. 326.— CAN. 

n. .] — An adminiatration order 

waH refuaed where the grounda on 
which it waa claimed were properly the 
aubject for a bill.— (^amkiion v. 
MacDonalo, lie MacDonald (1866), 
2 Ch. Ch. 29. - CAN. 

o. - Adminiatration of real 
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in the administration of assets, enforced against 
the estate voluntary assignments, made by testator, 
of annuities, mtge. debts & policies of assurance, 
of which assignments no notice had been given in 
his lifetime to the rntgors. or grantors, such 
assignments containing covenants for further 
assurance by testator, his exors. & administrators. 
— Clox V. Baunard (1850), 8 Hare, 310 ; 08 E. B. 
37U. 

Anmitations : — Mentd. Voylo v. (1854), 2 Sm. (it; Q. 

18 ; He CUivendlHh, lh'owue’« SeMliut. Trunls, Horner v. 

Jluvvlc «l Hoi. Jo. 27. 

7970. Disputed claim by creditor.] — 25 & 2(i Viet, 
c. 42, renders it obligatory on the Ot. of ('h. to 
decide all questions of law or fact on the deterinina- 
tion of whicli the title of any party i*elief or 
remedy in equity depends. 

In an administration suit, wheri; it is sought to 
pit)VO an alleg<*d debt, the existc’iici; or amount of 
whicli is disputed, the ct. will try the question, & 
will not as heretofore require claimant to establish 
tlie alleged debt by fiction at law . — lie Hooper’s 
Estate, Baylis v. Watkins (18(12), 3 i)<! (t. J. & 
Sin. 348 ; 1 New Uep. 115 ; 32 L. J. (’h. 55 ; 7 
J.. T. 843 ; 8 Jur. N. S. 11(35 ; 11 W. H. 130 ; 40 
E. K. 070, L. .IJ. 

AnitnUUUm« : — Expld. ("iirluwis r. Carter (1805), 55 L. J. Ch. 

57(». Mentd. He M'VeuKh, M'Vcaeh r. Croall (18G5), 32 

L. J. Ch. 521. 


in testator’s estate, to whom it was proposed to 
allot debentures, preference & ordinary shares, 
in lieu of their several interests in testator’s estate v 
— Held: thect. had no jurisdiction to sanction such 
a scheme, which was in no way authorised by 
testator’s will . — Re Crawshay, Dennis v. Craw- 
shay (1888), 60 L. T. 357 ; 5 T. L. B. 144. 

Anwttationa : — Folld. He Morrinon, Morriaon v. Morriaou* 
[1001 J 1 Ch. 701. Conid. Hr. Tollemacho, U903] 1 
4.57. Befd. He New, He Leavers, Hr Morley, [1901] I Ch. 
534. 


7973 . .] — The ct. has no jurisdiction 

to sanction an agreement by which exors. & 
trustees pitipose to concur in converting into a 
limited co. a business in which their testator was 
par*tncr where, by the terms of the agreement, 
testator’s share in the business will be exchanged 
for shares & debentures which the exors. & trustees 
are not authorised by the will to hold. — Re 
Morrison, Morrison v. Morrison, llOOl] 1 Ch, 
701 *, 70 L. .T. (3i. 390 ; 84 L. T. 383 ; 40 W. ll. 
441 ; 17 T. L. K. 330 ; 45 Sol. Jo. 344 ; 8 Mans. 
210 . 


A nnnUttiotiH : — Consd. He Tolleraachc, 
Befd. He New, He Leavers, He Morley, 


[1903] 1 Ch. 457. 
[1901) 2 Ch. 534. 


SiJB-.sECT. 2 .— By Summons. 


7971. Sale of heirlooms.] -Tlu; ct. cannot order 
a .sale of lieirloom.s, for the convenience or 
ml vantage; of the persons taking the estate wnth 
which they devolvt*. 

But where* in an admini.st ration suit a stiong 
case was made for th<* salt* of h(*irlooms settled by 
the will, liberty was given to take proceedings for 
obtaining a private Act, A: to apply in tlu* suit as 
to the cosl.s of such proceedings if they should prove 
unsuccessful. — I) ’Ey N<() CRT t*. Gregory’ (1870), 
3 Ch. J). (535 ; 25 W. H. (i. 

AiiuoUitUm : Reid. He Hivutt-Carimc's Will (1885), 30 

Ch. 1). 13G. 

7972. Transfer of business to limited company - 
Not authorised by testator. j— Testator who died in 
1870, by ills will gave an annuity t-o his wife, & 
legacies of considerable amount to trustees for the 
benefit of his seven daughters A: their husbands, 
As children, As he bequeathed one moiety of his 
^lare of tlie businesses carried on by him in 
partnership with his two eldest sons to trustees 
upon trust for his youngest son. A: he devised As 
beipicatlied the residue of liis real As personal 
estate to his two eldest sons in equal moieties, At 
lie authorised his ti^ustees to postpone tlie iTalisa- 
t ion of his estate Ac to carry on Ac manage any trades 
or businesses in which lie miglit be engaged at his 
death, for so long as th(‘y should lliink fit. Testa- 
ter, at the time of his death, carried on business in 
partnership with his two eldest sons, in various 
mining Ac colliery pi^operties Ac ironworks. Actions 
iiad been commenced for the administration of 
ids estate, Ac it was stated tliat testator's share 
in the iiartnership businesses could not be realised 
without considerable loss, Ac if I’ealised at once 
would not bo sufficient to pay all the legacies 
bequeathed in full. Apidication was made for 
the sanction of the ct-. to a scheme whereby a 
limited CO. was to be formed to take over the 
businesses in which testator was a partner, Ac to 
consist in the iirst instance of pei'SDUS inU'ivsted 


A, Under Chancery Practice Auwjidnicnt Acf, 1852, 

«. 45. 


7974. Discretion of court — Married woman— 
Husband not a party.] — Where a married woman Ac 
pecuniary legatee took out a summons in chambei's 
for administration of testator’s real Ac personal 
estate, the summons being afterwards confined to 
the personalty, Ac the hu^and was not served or 
made a party to the summons, Ac the evidence that 
he was either dead or out of the jurisdiction was 
iiisufTieient, tlie summons was dismissed as being, 
under the circumstances of the case, an incon- 
venient mode of administration. — Eesiter v, 
C’AMM (1866), 14 L. T. 07. 


7975. Estate of married woman — Under power 
In deed.]— The Master of the Rolls or a Vice- 
Chancellor has jurisdiction under sect. 45 of the 
above Act to make an order in chambers upon 
summons to administer the effects bequeathed by 
a married woman under a power contained in a 
di'cd. — Sewell r. Ashley (1853), 3 De G. M. Ac 
G. 033 ; 43 E. R. 3(35 ; norn. Ashley r. Sewell 
10 Hai*e, App. Ixvi ; 22 L. J. Ch. 659 ; 21 L. T. 
O. S. 30 ; 17 Jur. 269 ; 1 W. R. 260, L. JJ. 


AionittitionJi ; — Diftd. He N^vbery, Allcrqft r. 
(18G2), 10 w. K. 378. PoUd. Re Berkeley’s 
Berkeley v. Mason (1875), L. 11. 19 Eq. 46<. 


Fariian 

Estate, 


7975 . , — _ Under power In will.] — .cVlthough on 
the authority of Sewell v. Ashley^ No. 7975, awfe, 
the ct. has jurisdiction to make an oi'der on 
sununons to administer the effects of a married 
woman bequeathing lier property, under a power 
contained in a deed, it has no jurisdiction to make 
such order in the case of a married woman be- 
queathing property under a power contained in a 
will, at the instance of an ajipointee. 

The party, who was claiming under the exercise 
of a jiower, wa.s neither creditor, specific, pecimia^ 
nor residuary legatee, nor next of kin, except in 
so far as being an appointt*e by will she could be 


estate.] — An administration of tho action & not summary application. — 
real estate may only bo had in a very He. Armour, Moork v. Armour (1884), 
spoolal ease, « should bo sought by 10 P. 11. 448. — CAN. 


p. Preservation of assets dt account,} 
Tom V. Deane (1845), 8 l.Eq. 11. 39. 


— IR. 
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Executors and Administrators. 


Sect. 3 . — Whai nutiicrs may he deirrmhird or dealt 
tciih : Svb-secL A. 

Called a legatee (Kindeusley, — AV N*5W- 

BEBY, Allcroft v. Farnan (1802), 10 \V. K. 378. 

7977. .]— A married woman, having 

under a will an absolute jwwer oyer a fund, made 
a will whereby she appointed it spi'cUically to 
trustees upon trust for A. for life, with remainders 
over ; & made a residuary gift to the same t rustees 
upon certain trusts. One only of the tnistecs 
proved the will ; — Held : the ct. had jurLsdiction 
under sect. 45 of the above Act, to make an order 
upon summons by A. for administration of the 
estate of the married woman. Under the above 
sect., the only person to be serv'ed w'ith the sum- 
mons is the exor. or administrator of deceased ; 
but the ct. has power to direct ser\’ice of the order 
upon other persons w’ith the like effect as when 
service of a deert'e is diivcted under sect. 42. — 
lie Berkeley’s Estate, Berkeley r. Mason 
(1875), L. B. 10 Eq. Ili7 ; 44 L. J. Ch. 5.54 ; 23 
W. K. 087. 

7978. Questions of construction.! Priu-ticeof the 
ct. in granting or ndiising the coiiiinon ivdminist ra- 
tion decive, upon summons, in cases involving 
complicated (luestions. 

Testator gave his esUite to pitfs., his exoi’s., in 
trust for his son for life, remainder to his daughter- 
in-law for life, iTmainder to their children. The 
son effected a compromise with an annuitant under 
the will, by means of part of testator’s assets 
iidvanced by* pitfs. He died leaving his widow 
his extrix. & universal legatee. A decree was raa<ic 
to administer the firet testator’s estate, wherein 
the exors. were disallowed both the money 
advanced for the compromise & the annuity w’hich 
was the subject of it. They filed a second bill 
against the widow & children to have the rights of 
the parties under the compromise settled, & to 
determine other questions arising between them 
A the son, A demurrer for multifariousness A want 
of equity was overruled. 

When there is a demurivr for multifariousness 
on the record, deft, may demur ore tenus for W’ant 
of equity. 

It would be a suffichjnt cause [against a 
summons] to state that there are coniplicat<*d 
questions, involving the rights of various parties, 
arising fiom the dealings A transactions w'hich 
the exors. had during the lifetime of the tenant 
for life (llOMILLY, M.ll.). — KuMJ* v. Greenhill 
(1854), 20 Beav. 519 ; 24 L. J. Uh. 90 ; 24 h. T. 

O. S. 124 ; lJur. N. S. 123 ; 3 W. ii. 51 ; .52 E. H. 
701. 

7979. — —.] Proceedings for tlie administra- 
tion of tc*stator’s estate were commenced by 
summons before a judge in chambers under the 
above Act, a decree pronounced, A accounts taken 
under it, A a question was then raised as to the 
construction of testator’s will, involving the riglits 
of parties Held : where a question of construc- 
tion IS a simple one, the judge in chambers may 
pronounce a deci-ee uiKin the rights of the pai-this, 

without directing a bill to be previously filed 

West v. Laino (18.55), 3 Drew. 331 ; 20 L. T. O. 8. 
66 ; 4 W. 11. 1 ; 01 E. R. 929. 

.]-“Wherf‘ the representative of an 
extnx. upon being c^lcd upon to account offers 
a round sum, but in effect refuses a detailed 


account, A there is a question of construction, a 
person taking an interest under the will is iustiffed 
111 filing a bill (for administration] A It is not a 
case coming witfun the above Art A pitf. is entitled 
to his costs. -4SMITH v. Hpilsbury (i860). 1 Drew. 
A Sm. 151 ; 8 W. R. 690 ; 62 E. R. 336. 

7991. Sitting aside release.] — An order wras made 
against an exor., in chambers, for taking the 
iwconnts, under the above Act. The exor. 
insisU'd on a release : — Held : there being no 
jurisdiction to set aside the release on summons, 
the Older was irregular. — A castkr e. Anderson 
( 18.55), 19 Beav. 161 ; 24 L. J. Uh. 437 ; 24 L. T. 
O. 8. 249 ; 3 W. R. 156 ; 62 E. R. 310. 

Compare Nos. 7999, 8000, poet. 

7982. Charge of breach of trust.)— The only 
administration deert^e which can be obtained u]Km 
summons in chambi'rs under 8<‘ct. 45 of the above 
Act is the usual decn*e to make an exor. or 
administrator account for the personal estate which 
he may have received. The ct. cannot in any 
stag!' of a suit, luigraft uiK>n such a decree, whether 
made iiixm bill, or upon claim, oi iiimn summons 
in chambers, a decree* to mak<^ an exor. or miminis- 
trator account for what he might , without his wilful 
neglect or default, have ivceived : a tlecn*e of this 
iiatun* being totally difft‘rt‘nt in its principle fnmi 
the usual decree.’ — l*AKTiNtiTON v. Reynolds 
( 18.58), 4 Divw. 253 ; 27 L. .F. Uh. 595 ; 31 L. T. 
O. 8. 7 ; 4 Jur. N. 8. 200 ; 6 W. U. 388 ; 62 E. R. 
98. 

AnruiUUion : — Reid, lit' StcM'HH, Cooke r. ytevens, 118U71 

1 Ch. 422. 

79g3, ,] — In an administration suit, com- 

menced by summons, the chief clerk cert if i<‘d that 
testatrix had rontnwted to sell a house A furniture 
for a certain sum ; that the exors. ha<l completed 
the contract by assignment, but had included in 
such assignment another liou.s<> without any 
additional consideration. An attempt was mad(*, 
on the cause coming on for further consideration 
to charge the exoi*8. with a breach of trust in ii*spect 
of the lat t<*r hou.se : — Held : this could not be ilono 
upon an administration summons, though an 
inquiry might be had, if dcsii^ed. — He Delkvante’S 
Estate, Delpjvante v. (hiiLD (1860), 1 L. T. 397 ; 
6 Jur, N. 8. 118. 

Compare Nos. 7995, 7996, poet. 

7984. Sale of real estate.] — Tlie ct. has juris- 
diction, under stjct. 47 of the above Act, to make an 
firder on summons for the administration A sale 
of te.stator’s real estate, where tlie will only gives 
the exois. a iwwer to stdl such estate*, A to give 
receipts, without vesting the estate in them by 
devise. — UoLMAN v. Turner (1870), L. R. 10 Eq. 
230 ; 39 L. J. Uh. 770 ; 18 W. R. 963 ; ttub nom. 
Coleman v. Turner, 22 L. T. 836. 

7985. Claim against Crown.] — Where thi*ee suits 
were instituted for the administration of the estate 
of an intestate A the Ciown who claimed the 

)rop<*rty was deft, in all, two of them being by 
lill, A one by summons : — Held : such suit could 
be pi*opei*ly instituted against the (’rown by sum- 
mons, A a decree was xnade in all three suits. — 
PoLiNi V. Gray, L»ane v. Gray, Prando r. Gray 
(1873), 22 W. R. 255. 

B, By Oriffinaiing Summons, 

See R. 8. C., Ord. 55, rr. 3. 4. 

7986. General rule.]— The ct. has juiisdiction to 
determine upon an originating summons under 


PART VIII. SECT. 8, SUB-SECT. 2.— B. 
7086 I. General rule.] — In mutten of 


A importance It la desirable 
ijJJi^*^*®^*** ^ tnw^s should have the 
nght to have such questions dc^t with 


summarily In the Supreme C7t. hy 
oiigluatlnk summons . — He Da Biois 
(1912), 11 £. L. It. 578.->OAN. 
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B. S. 0., Ord. 66, r. 3, such questions only as the 
ct. could have determined in an administration 
action before the order came into existence. 

In this case . . . the question is one between 
the trustees of the will of a legal devisee of real 
estate of a testatrix, & the trustees of a resettlement 
made bjr another person claiming as legal devisee 
in remamder of the estate, & is not a question which 
would formerly have been determined in an action 
for the administration of testatrix’s estate. The 
trustees of C.’s will are, in short, taking out a 
summons which has nothing to do with any question 
arising upon an administration of their estate or 
trust, & 1 think therefore that Ord. 55, r. 3, does not 
apply to this case, & that I have no power to deter- 
mine the question raised upon an originating sum- 
mons (North, J.), — Re CJarlyon, (^arlyon v. 
Cart.yon (188(1), 5(1 L. J. Ch. 210 ; 5(1 L. T. 151 ; 
35 W. U. 155. 

AntMhUhn : — Refd. Re Davicu, Davies t*. DavicB (1888), 38 

Ch. D. 210. 

7087. Questions of fact in dispute.]— A summons 
is not the proper way of trying a question of debt 
where the dispute turns on questions of fivct, but 
where thei*c is no dispute of fact 1 ho validit y of the 
debt can be decided just as well on a summons 
iis in an action (Lindley, L.J.). — lie Pow'ers, 
Lindsell V. Phillips (1885), 30 (Jh. D. 291 ; 53 
L. T. 0d7, 0. A. 

Annoi/ttions : — Folld. Nutter r. Holland, fl 89-1 J 3 Ch. 408. 

Hentd. Rc Frinhy, AUIhou t?. Frisby (1889), 43 Ch. 1). 106. 

7988. .] — It is (;lear that there are facts in 

dispute, & if so this procedure is not the iiroper 
way to d(5al with the matter. I agree with what 

Lindley said in Re Powers^ Lindscll v. PhtlUpM^ 
No. 7987, antCf “ a summons is not the pi'oper 
way of trying a disputed debt where the dispute 
tui’ns on a question of fact ” (Lopes, L.J.). — 
Nu'iteh r. Holland, (18941 3 Ch. 408 ; (13 L. J. 
Ch. 932 ; 71 L. T. ,508 ; 43 W. K. 18 ; 38 Sol. Jo. 
707 ; 7 K. 491, C. A. 

Anmttntions Crompton & Evan’s Union Bunk r. 

Burton, 11895] 2 Ch. 711 ; PuUlugcr n. Buruatu, Bainuto- 

PuUlngor Pool (1896), 12 T. L. It. 280. 

7989. Questions between parties claiming under 
will— & adverse claimant.] — Re (’arlyon, Carl- 
yon V. Carlyon, No. 7980, ante. 

7990. .] — The ct. has no jurisdiction 

on originating summons, under R, S. C., Ord. 55, 
r. 3, to decide a question between persons claiming 
under a will & a person claiming adversely to the 
will, & it makes no difference that the latter person 
submits to bo bound by the order made on the 
summons. — B ridge, Franks v. Worth (1887), 
50 L. J. Ch. 779 ; 50 L. T. 720 ; 35 W. R. 003. 

7991. .] — A trader by his marriage 

settlement covenanted that if at any time during 
the marriage ho should become possessed or 
entitled by devise, bequest, purchase, or otherwise, 
of or to any property, real or personal, he would 
assign it to the trustees of the settlement. After- 
wards he effected certain life & accident policies, 
one of which contained a clause against assignment. 


The question of the right to the policy moneys, 
as between the exors. of the covenantor & the 
trustees of the settlement, was raised upon a 
petition in the Palatine Ot., a proceeding analogous 
to the originating summons under R. 8. C., Ord. 55, 
r. 3, in the High Ct. 

Qu. : whether a question between trustees & 
exors. & adverse claimants can be raised on such 
proceeding. — Rc Turcan (1888), 40 Ch. I). 5 ; 
58 L. J. Ch. 101 ; 59 L. T. 712 ; 37 W. R. 70, 

C. A. 

Annotations: — ^Distd. Re Hoyle, Hoyle v. Hayes (1889), 43 
Ch. D. 18. Mentd. Re Bendy, Wallis v. Benay, 11895] 

1 Ch. 109 ; Churston t?. BuUer (1897), 77 L. T. 45 ; Laurie 
V. West Hai-tlepool Bteamshlp Thirds Indenuiity Assoou. 
& David (1899), 15 T. L. H. 486 ; Re Hois, Ex p. Clough, 
L1904] 2 K. B. 709. 

7992. .] — Testator directed his trustees 

to allow his wife to carry on his farming business 
during widowhood, & to pay to Ium* during widow- 
hood the income of bis residuary estate. Four 
years after his death one of his exors. took out an 
originating summons under R. S. C., Ord. 55, r. 3, 
against the other exor. & the widow, asking whether 
a sum of £171, which testator had handed to his 
widow shortly before his death, which stood in 
her name at a bank, belonged to her or to his 
estate, & whether she was bound to render to the 
exors. any account of the farming business. Tiie 
widow objected to the jurisdiction as to the £171, 
but the judge overruled the objection, Ac made 
an order declaring the sum to be part of testator’s 
estate : — Held : there was no jurisdiction on 
originating summons to decide advereoly to the 
widow that the sum belonged to testator’s (‘state, 
this not being a matter which could be decided in 
an administration suit. — Re Boyle, Boyle v. 
Hayes (1889), 43 Oh. D. 18 ; 59 L. J. Ch. 1 ; 61 
L. T. 512 ; 38 W. R. 17, C. A. 

Annotation : — ^Reld. Rc Staples, Owen v. Owen, {1910] I 
Cii. 322. 

7993. Questions between legal devisees.] — 

(1) Upon an originating summons under B. 8. C., 
Ord. 55, r. 3, there is jurisdiction to determine 
such questions only as before the existence of that 
rule could have been determined under a judgment 
for the administration of an estate or execution 
of a trust. Consequently, tlierc is no jurisdiction 
upon an originating summons to decide a question 
arising between legal beneftcial devisees under a 
will. (2) An objection to the jurisdiction upon an 
originating summons having been taken by defts. 
for the first time after the hearing of the summons 
had been adjourned into ct. : — Held : the objection 
ought to have been taken in chambers, &, though 
the objection was good, & the summons must be 
dismissed with costs, defts. could not be allowed 
the costs of the adjournment into ct. — Re Davies, 
Davies v. Davies (1888), 38 Ch. D. 210 ; 57 L. J. 
Ch. 750 ; 58 L. T. 312 ; 36 W. R. 587. 

Annotations : — ^Api^d. Re HojTe, Hoylo r. Hayes (1889), 
43 Ch. D. 18. Mld> Re Staples, Owen v. Owen, [1916] 
1 Ch. 322. 

7994. Questions as to equitable limitations.] — 

H, devised real estate unto & to the use of trustees 


798611. .] — Where reasonable 

doubt exists, the exor. can take out an 
oriidnatinor sununons for the purpose 
of obtaining a judicial determination 
as to the proper oonstruotion of the will. 
— OlRROIR V. Stmonds (1920). 53 

D. L. R. 644 ; 64 N. S. R. 49.— CAN. 

7987 i. Quekiona of fact in dispute.) 
— ^Applloatlon by exors. to obtain the 
direction of the ot. whether certain 
olalxns were prefexred claims, & an 


order made, to which tho representa- 
tives of the trust creditors Sc the nou- 
trust creditors consented, giving leave 
for the issue of au originating summons 
for the purpose of obtaining the desired 
direotlou. The non-trust creditors 
entered on unoonditlonal appearance, 
but on the heetring objeoted that the 
matter could not be disposed of on 
originating summons, there being 
questions of fact to be tried : — Held : 


having consented to the order & 
having entered an unoouditioiial 
appearance to the summons, the 
representative of the non -trust ert^tora 
w'as not entitled to raise objection, 
since merely a question of law was 
involved . — Re Caldwkli. Estate, 
Western Trust Co. v. Wah Sing & 
Wah Sing Sc Moose Ja" 

Ltd., 11921] 1 W. W. 

Sask. L. H. 41 ; 66 D. L. 


►T Sbouritucs, 
R. 272 ; 14 
R, 684.— OAN. 
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Executors and Administrators. 


Sect. 3 . — What matters may he determined or dealt 
with: Sub-sect. 2, B. Sect. 4; Sub-sects. 1, 2, 
3, 4 5, A. B.1 

in fee upon trust to pay the i“ents to her sister M. 
for life, then to M.’s cliildren successively for their 
lives & after the death of M., & her children to her 
sister E. for life, & then to E.’s children successively 
for their lives, & after the deaths of M. & E. & 
all their childi*en to hold the property on such 
trusts as the longest liver of M., E. & their children 
should by deed or will appoint & in default of 
appointment upon trust for the heir of testatrix. 
M. & E. survived testatrix. The longest liver of 
M., E., & their children left a will by which she 
purported to appoint the property. The heir-at- 
law of H. claimed the property as undisposed of. 
The trustees of the will of H. took out an originating 
summons have it decided to whom they ought 
to convey the pi'operty ; — Held : the case was 
within 11. 8. C., Ord. 55, r. 3, & could be tried on 
originating summons .^ — Be Hargukaves, Midgi.ky 
V. Tatley (1889), 43 Ch. D. 401 ; 59 Jv. ,J. Ch. 
381 ; 62 L. T. 473 ; 38 W. 11. 170, V. A. 

AniioUUiovs : —Reid, i*! Parsons, Stocklcy t*. Parsons (18U0), 
45 Ch. D. 51. Mentd. Jtc AsMorth, Sibley v. Ashforth, 
11905J 1 Ch. 535 ; Re Fane, Fano v. Fane, [1913] 1 Ch. 
404. 

7995. Charge of breach of trust.] — If an origi- 
nating summons had been brought asking me to 
charge Lthe trustees] with breaches of trust, the 
first thing I should have done would have been to 
dismiss it (Kekbwick, J.). — Re Weall, Andrews 
V. Weat^l (1889), as reported in 37 W. K. 779. 

AnnoUUiona : — Mentd. Nutter v. Holland (1894), 7 II. 491 ; 
Re ShiJson, Coode, (1904J 1 Ch. 8.37 ; Re AIlsoj), Whittaker 
V. Bamford, [1914J 1 Ch. 1. 

7996. .]— It would not be competent for an 

applt. on an originating summons to ask for or* 
obtain othenvise than by consent an order founded 
on breach of trust or inquiries pointing to wilful 
default (Loud Macnaohten). — Dowse r. CioTm»N, 
[1891JA.C.190; 00 L. .J. Uh. 745 ; 01L.T,809; 40 
AV. R. 17, H. L. ; varying S. C. mb nom. Re Gohtun, 
Dowse r. Gohton (1889), 40 Gb. D. 536, (’. A. 

Annoiations : — Befd. Nutter r. Holland (1894), 71 L. T. 508. 
Mentd. Re Bach, Walker v. Bach, Lloyd.s Bank v. Bach, 
(1892} W. N. 108 ; Rc Owen, Frlaby, Dyke v. C»wcii (1892), 
06 L. T. 718 ; Re Brooke, Brooke r. Brooko, (1894] 2 Ch. 
600 ; Re Kidd, Kidd v. Kidd (1894), 42 W. It. 571 : Rc 
Millard (1895), 2 Manx. 56; Re Raybould, Itaybould r. 
Tumor, 11900] 1 Ch. 199; JcnniiigH v. Mather, (190IJ 
1 K. B. 108; Re Frith, Newton v. llolfc, (1902) 1 Ch. 
342 ; Re Nowland, Bush v. Summers, fl904) W. N. 181 ; 
WatliuR r. Lewis, I1911J 1 Ch. 414 ; Re .Salmon, Salmeii r. 
Bernstein (1912), 107 L. T. 108 ; Rc East London County 
& Westminster Banking Co. v. East (1914), 111 L. T. 101 ; 
Rc Oxley, Hornby p. Oxley, [1914] 1 Ch. 604 ; i?€ Reynolds, 
Exp. White, 11915] 2 K. B. 186. 

Compare Nos. 7982, 7983, ante. 

7997. Accounts on the footing of wilful default.] 

— Accounts & inquiries on the footing of wilful 
default cannot be directed in proceedings by 
originating summons notwithstanding that the 
paHies to be charged vith such default are pltfs. 
submitting to account (Kekewich, J.). — Rc 
llENGLER, Fhowdb V. Hengler, [1893] W. N. 37, 

7998. Administration of assets aiready dis- 
tributed.] — This being in effect not a case of simple 


administration but a proceeding for obtaining 
repayment after the exors. had divided the assets, 
is improperly made by originating summons, & 
the case must go into the general paper (Kay, J.). 
— Re Warren, Weadon v. Beading, [1884] W. N. 
112 . 

7999. Setting aside release.] — Two legatees hav- 
ing alleged that they had been induced to execute 
a n'lcase, indemnifying the exors. of testator’s 
estate, without having had independent advice ; — 
Held : they were entitled to take out an originating 
summons under B. S. C., Ord. 55, r. 3, to have 
the release set aside, the question of the validity of 
the release being one arising in the administration 
of the estate, & affecting the rights of the legatees 
within the meaning of that order. — Re Garnett, 
Gandy v. Macaulay (1884), 50 L. T. 172 ; 32 
W. B. 474 ; on appeal (1885), 31 (Ui. D. 1, C. A. 

AmutUilioiui : — Mentd. Mohou p. Maaon (1886), 2 T. L. 11. 

266 ; Re Farman, Forman r. Smith (1887), 57 L. J. Ch. 

637 : Wildish v. Fowler (1888), 5 T. L. R. 113. 

8000. .]■ — This was an originating summons 

taken out by two beneficiaries asking that trusf-ees 
might be oi’dercd to tlelivor an account notwith- 
standing a rolefis(“. Tlie objection was taken that 
pltfs. sliould have bi*ought an action to set aside, 
the release, as the case was not one to be heard 
on affidavit evid(‘ncp ~ Held : the case was not one 
to be tried on originating summons, but a writ 
should issue . — Rc Ellih, Kelson v, Ellis (1888), 
59 L. T. 924 ; 37 W. B. 91. 

Compare No. 7981, ante. 


Sect. 4.— PRACTICE. 

Sub-sect. 1. — In General. 

8001. Defence in form& pauperis - Husband & 
wife.] - • Husband A wife allowed to defend an 
administration suit in formd pauperis wluu’C the 
wife was sole extrix., A separately int<*ivsted in the 
estate. — Everson v. MArniEW (1855), 3 W. B. 159. 

*SVc, /low, B. S. C., Ord. 1(5. 

8002. Setting aside judgment -Appeal.] - Wliere 
an administration summons is heai*d A detennined 
by the judge personally, pltf. cannot file a bill 
for the same object in another branch of the ct. 
of co-ordinate jurisdiction ; but if he is dissatisfied 
he must resort to tJic aj/pellat^; tribunal. — 
Thompson v. Thompson (1863), 8 L. T. 490 : 11 
W. B. 797. 


Sub-sect. 2. — How rnocEKDiNUS 
Commenced. 

8003. How summons intituled.] — Eyre v. Cox, 
No. 8366, post. 

8004. Objection to matters being dealt with by 
summons— Time for taking.] Re Davies, Davies 
V. Davies, No. 7993, ante. 

By action.] — Sec Sect. 3, sub-sect. 1, ante. 

By summons.]— iS’ee Sect. 3, sub-sect. 2, ante. 


7995 i. Charge of breaxh of trtiti .] — 
An exer. bavlne: retained £1,000, 
claimed aK a dmiatio vutriis cavm, A 
the estate tieime iiiHiiftiPlent to pay in 
full the legacies (>e(nieutJicd, a legatee 
whoHO legacy abated, upt4i('d on 
HummonH for adminlstrutiun : — Held: 
the question whether the sum re- 
tained by the exor. fonned part of 
testator’s assets should not be tried 


by ^ministration suinmonH. — N kii.a n 
( 1891). 20 L. R. Ir. 12.— 
IR. 

Q. Where no exeeutar appointed.]- 
\Miere there Is no exor. or express 
truKtec under tlio will creating a trust, 
ct'* will not decree ^ministration 
of the trust property upon an origina- 
ting summons.— -C onnell v. Dunne A 


Nuoknt (1913), 17 I. L. T. 130.— IR. 

PART VIII. SECT. 4. SUB-SECT. 2. 

r. Motim - Neeesnig for jtrodur- 
tion of leiterH of udmiumration .] — In 
moving for an ati ministration order 
the letters of administration should be 

S roducod . — Rc Israel (1869). 2 Ch. Ch. 
92.— CAN. 
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Sub-sect. 3. — Time fob OoMMBNoiNa 
Fboceedings. 

8005. Within year of death.] — The ct. may order 
administration of an estate l^fore the expiration 
of a year from the death of testator. — Re Tennant, 
Pbosseb V. Mossop (1881), 29 W. R. 439. 

8006. Law of Property Amendment Act, 1860 
(o. 38), 8. 18 — ^Effect of as bar to suit.] — The opera- 
tion of the above Act is retrospective, so that the 
limitation of twenty years “ next after a present 
right to receive the same shall have accrued ” 
thereby imposed upon claims to recover personal 
estate of “ any person dying intestate, possessed 
by the legal personal representative of such 
intestate,” is not confined to the case of persons 
dying intestate after Dec. 31, 1800, the time fixed 
bv the sect, for commencement of the operation 
of the enactment. Accordingly a claim by next 
of kin for general administration of the estate of 
an intestate who died in 1848 was barred at the 
end of twenty-one years from that date ; & leave 
to revive an administration suit relating to the 
same estate in which no proceeding had been 
taken since the decree in 1855 was refused. But 
with respect to assets of the intestate not received 
by the administrator until 1870, more than twenty 
years after the death, & within twenty years before 
the issue of the writ, the claim of the next of kin 
to administration, limited to such assets was not 
barred ; there being no “ present right to receive ” 
on the part of the next of kin until the assets had 
been actually recovered by the administrator. Part 
payment by the administrator out of a particular 
asset which has so fallen in will not revive the 
right to sue for general administration which 
was at the time of payment barred by statute. — 
Re Johnson, Sly v. Blake (1885), 29 Ch. D. 964 ; 
52 L. T. 682 ; 33 W. R. 502. 

AnnotaUons : — ^Re!d. lie Owen, 11894] 3 Ch. 220 ; lie Laoy. 

Royal General Theatrical Fund Assocn. v. Kydd. (18991 

2 Ch. 149 ; lie Rlolu^son. Pole v. Pattenden, (1919] 

2 Ch. 50. 

See, also, Limitation of Actions. 

Effect of statutes of limitations in creditors* 
actions.] — See Sect. 6, sub-sect. 0, post. 


Sub-sect. 4. — ^Affidavit in Support. 

8007. Need not be made by plaintiff .] — Re 

Mundbll, Fenton v. CuMBBRLEaE (1883), .52 
L. J. Oh. 756 ; 48 L. T. 776. 


Sub-sect. 5. — Service. 

A, On Whom, 

8008. Of summons — On sole proving executor.] — 

Re Berkeley’s Estate, Berkeley v. Mason, 
No. 7977, ante. 


B, Service out of the Jurisdiction, 

See, generally. Practice. 

See, now, R, S. 0., Ord. 11, rr. 1, 2, 8 a. 

8009. Old practice — Effect of Ord. 11, r.l.J — The 

old practice as to service out of the jurisdiction 
is no longer in force. No leave to serve a deft, 
out of the jurisdiction can be given except in 
the cases specified in R. S. C., Ord. 11, r. 1. — 
Re Eager, Eager v, Johnstone (1882), 22 Oh. D. 

86 ; 52 L. J. Ch. 56 ; 47 L. T. 685 ; 31 W. R. 
33, C. A. 

Annotations: — Befd. Speller v. Bristol Steam Navigation 
Co. (1884). 13 Q. B. D. 96; Field v. Bennett (1886), 56 
L. J. Q. B. 89 ; He Clift, EdwardH v. Brown, 11896r2 
Ch. 21 ; Deiiteohe National Bank v. Paul, [1898] 1 Cli. 
283. 

8010. Jurisdiction of Court.] — All the 

parties to a writ except pltf. are domiciled 
Scotsmen & the mass of the property is in Scotland 
but pltf. takes a security on the faith of some 
property in England from a Scotsman temporarily 
resident here, such property being vested in 
exors. by virtue of an English probate. An order 
is made for service of the copy of the bill upon 
deft, in Scotland. A motion to discharge such 
order refused with costs. The ct. has a discretion 
both in granting & discharging an order for service 
of a copy of the bifl upon defts. out of the juris- 
diction.— Cook V, Wood (1859), 7 W. R. 424. 

8011. In what cases granted — Concurrent 

proceedings In Scotland.] — ^Where Scottish exors. 
had under an English probate possessed themselves 
of English assets of a Scottish testatrix, & removed 
the gi*eater part of them into Scotland, in which 
country a suit was pending for administration of 
those as^ts & of Scottish property comprised 
in the will : — Meld : the existence of such a suit 
was not sufficient ground for refusing leave to 
serve the exors. who were out of the jurisdiction 
with a bill filed in the Ct. of Ch. of England for the 
administration of testatrix’s estate. — Innes v, 
Mitchell (1857), 1 De G. & J. 423 ; 26 L. J. Ch. 
719 ; 29 L. T, O. S. 273 ; 3 Jur. N. S. 991 ; 5 
W. R. 748 ; 44 E. R. 787, L. JJ. 

Annotations: — Apld. C!ook v. Wood (1859), 7 W. R. 424. 
Reid. Cooknoy v, Audertun (1862), 7 L. T. 491. 

8012. Assets mainly in Scotland.] — 

J Meiklan V, Campbell, No. 7793, ante, 

8013. Estate partly stocks or shares in 

public company.] — ^A creditor filed a bill for the 
administration of his deceased debtor’s estate ; 
but the bill did not state specificallv of what the 
estate consisted. Deft., the extrix., had not 
proved the will, but had gone abroad. An order 
was made for serving her with process out of the 
jurisdiction ; after which she entered a conditional 
appearance, & moved to discharge the order 
for service as irregular. Pltf,, in opposition to 
the motion, filed an affidavit to show that tester’s 
property consisted of {inter alia) shares in a public 


PART VIII. SECrr. 4, SUB-SECT. 8. 

8006 1. Within year of deeUh .] — An 
order for the aaministration of an 
estate of a deceased person was refused, 
on the ground that twelve months had 
not elapsed from the death of the 
deoeoBed, no special clroumstanoes 
iMdng shown. — Grant v. Grant (1882), 
9 P. R. 211.— CAN. 


8006 ill. .] — Theot, will not grant 

to a creditor an order for administra- 
tion of his debtor’s estate, within twelve 
months after debtor’s death, without 
his first showing some speoial grounds 
for granting It, as that the exor. might 
act Improperly, or a reasonable tear of 
a devastavit. — ^Barbstt v. Harper 
(1907), 3 £. L. R. 89.— CAN. 


thereof by his will, devolved upon & 
beoame vested in deft, exors., upon 
trust to pay the debts & lei^es, 
that in such a case the Statute of 
Limitations did not apply: — Held: 
this oontention was wrong Sc action 
was dismissed with costs. — M oEiniey 
e. Grauam (1912J. 21 O. W. R. 228 ; 
3 O. W. N. 645 ; 2 D. L. R. 916.— CAN. 


8006 11. .] — An action for ad- 

ministration can be brought against 
the exors. before the expiration of one 
year allowed to creditors to put In their 
— TOWNBHXND V. BrOWN (1890), 
29N7s. R, (10 R. Sc G.) 432.— CAN. 


f. Effect of Statute of lAmiiaUons.'l 
— Dausditer of test«d;or. In an action for 
administration of her father’s estate, 
contended that, as testator died prior 
to Mar. 4, 1891, all his real Sc personal 
estate, notwithstanding the disposition 


PART VIII. SECT. 4, SUB-SECT. S.—B. 

t. In wiwi cases granted .] — The ct. 
has power to order service of process 
out of the lurisdiotionin suits lor ^e 
adiutnlstration of assets, which consist 


J, — VOL. XXIV. 


R 
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Executors and 

Sect. 4. — Practice: Svh^sect. 6, B. / svb-secta. 6 
7.1 

CO. : — Held : a motion to discharge an order for 
service of process on a party out of the jurw- 
diction requires no affidavit to support it. 
Although the hill did not show that testators 
property conprised shai*es in a public co., still, as 
the fact of their existence was made ^ apparent 
in the suit, & they were clearly within 4 & 5 
Will. 4, c. 82, the service elTected upon deft, out 
of the jurisdiction was perfectly regular. 
National Insurance & Investment Assocn. 
(Official Manager) v. Carstairs (1863), 2 
New Rep. 348 ; 8 L. T. 717 ; 9 Jur. N. S. 955 ; 11 
W. B. 866. 

Annotations: — ^Befd. Foley r. Malllardet (1804), 9 L. T. 
700 ; Pike v. DIcjkliison (1873), 21 W. R. 862. 

8014. R. S. C., Ord. 11, r. 1 — Property In England 
& Scotland — Convenience of administration.] — 

Testator, domiciled & resident in Scotland, made 
a will in Scottish form, appointing six exors. & 
trustees, two of whom were resident in England, & 
a third occasionally resided there. The whole 
estate was in Scotland, with the exception of a 
comparatively small amount of personalty. The 
trustees duly proved the will in Scotland, & 
constituted themselves personal representatives 
in England. An infant legatee brought an 
administration suit, by his next friend, in the Ch. 
Div. of the High Ct. of Justice in England. The 
trustees appeared, &; as no action had been com- 
menced in Scotland for administration there, a 
decree was made in the ordinary form for the 
administration of the whole estate. The present 
action was afterwards commenced in the Scottish 
ct. for the sequestiation of the estate, & the 
appointment of a judicial factor : — Held : (1) the 
Scottish ct. had not exclusive jurisdiction in the 
matter, & could not prohibit the trustees from 
accounting to the English ct. in accordance with 
the decree made in the English suit ; (2) the 
Scottish ct. had jurisdiction to sequestrate the 
estate in Scotland, & to appoint a judicial factor, 
an undertaking being given that pltf . in the Englich 
suit should be at liberty to become a party to the 
Scottish ailministration. — Ewing v. Orh Ewing 
(1885), 10 App. Cas. 453 ; 53 L. T. 826 ; 1 T. L. 11. 
645, H. L. 

Annotations: — As to (1) Befd. lie Trufort, Trafford v. 
Blanc (1887), 36 Ch. D. 600 ; He Do Penny, Do Penny v. 
Christie, [1891] 2 Ch. 63; Logan v. Bunk of Scotland 
(No. 2), [1906] 1 K. B. 141 ; Egbert v. .Short, [1907] 2 Ch. 
205 ; lie Bonnefoi, Surrey v. Peirin, [1912] P. 233. 
OeneraUy, Hentd. Macivor v. Bums, [1895] 2 CJh. 630; 
Sudeley v. A.-G, (1896), 66 L. J. Q. B. 21. 

8015. Executors outside Jurisdiction.] — 

Testator died, domiciled in Jersey, leaving a widow 
& two infant children. By his will he gave the 
whole of liis personal propeity subject to a certain 
annuity to his wife, to his children. He died 
possessed of £13,000 of English consols, & also 
of certain property in Jersey. The principal 
part of the latter consisted of a share in the pro- 
perty of a certain partnersliip, which had since 
his death become insolvent. His widow & two 
others were his extrix. A; exors. A gentleman 
resident in Jersey was shortly after testator’s 
death appointed “ tuteur ” of the infant children 
in accordance with the law of Jersey. The widow 


Administsators. 
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married again, A with the two children came to 
reside in England. An action vras commenced 
in the Oh. Div. by the infant children for adminis- 
tration of testator’s real A personal estate, A for 
the appointment of guardians. Leave was given 
for service of the writ out of the jurisdiction on the 
“ tuteur ” A exors. in Jersey, but after service, A 
before appearance, they moved to discharge the 
order, on the ground that the proceedings were 
wrongly instituted in this countrv ; — Held : 
inasmuch as pltfs. were resident in England A the 
bulk of the property was in England, there was no 
reason why the action should not be brought 
there. — lie Lane, Lane v. Robin (1886), 65 L. T. 
149. 

8016. One executor within Jurisdiction.] — 

Where testatrix resided A was domiciled in 
Ireland, A died in Ireland, A her will was made A 
proved in Ireland, A she appointed three exors., 
two residing in Ireland A one residing A domiciled 
in England, A the exors. sold some consols A 
invested the proceeds in the purchase of some Irish 
land, a beneheiary brought an action against the 
English exor. in England, claiming that the 
investment was improper, A the exors. were 
liable to replace the money. Leave having been 
given to serve the writ on the two exors. in 
Ireland ; — Held : it was a matter of discretion for 
the judge, A the action having been properly 
brought against a man within the jurisdiction, 
the case fell witliin the above Ord., r. 1 (c), A 
the motion must be refused. — Harvey r. 
Dougherty (1887), 56 L. T. 322. 

Annotation : — ^Befd. McCbeane v. Gyles, [1902] 1 C)h. 287. 

8017. Service outside Jurisdiction of 

Palatine Court — By order of Court of Appeal- 
Court of Chancery of Lancaster Act, 1854 (c. 82), 

s. 8.] — Re Johnson (No. 2) (1892), 36 Sol. Jo. 
411, C. A. 

8018. Order made upon originating 

summons.] — The ct. Iws no power under R. S. C., 
Ord. 11, A Ord. 16, r. 40, to give leave to serve 
out of the jurisdiction notice of an order for 
administration made upon originating summons. 
In such a case the person having the conduct of 
the i)roceeding8 can, without leave, give to the 
person interested who is out of the jurisdiction 
notice in writing of the making of the order, A 
that, if he does not appear A object, the administra- 
tion will be proceeded with in Ills absence : A 
then, if he does not appear, the ct. can, upon proof 
of the service of such notice, proceed under the 
order in his absence. — Re Cliff, Edwards r. 
Brown, [1895] 2 Oh. 21 64 L. J. Ch. 423 ; 72 

L. T. 440 ; 43 W. R. 436 ; 11 T. L. R. 312 ; 39 
Sol. Jo. 362 ; 13 R. 425, C. A. 

Annotations: — Held. Deutsche National Bank v, PauL 

ri898] 1 Ch. 283 ; Doulton v. Madras Corpn., I1920j 

W » N. 91. 

8019. Testator domiciled in England.] — 

Service having been effected in Scotland under 
C. C. R., 1889, Ord. 61, r. 23, on deft, in an adminis- 
tration action the action was transferred to the 
High Ct. on the ground that the value of the 
estate exceeded the limit of the jurisdiction of tJie 
county ct. Deft, answered interro^tories in the 
coimty ct. but objected to the order for service 


p^ly of land or stock. — Finlay v 
Barton, Finlay v. WusTKMiA (1867) 
1 I. R. Bq. 61.— IR. 


a. .] — Nswland V. 

(1868), 2 1. R. Eq. 277.— IR. 

b. .J — Stewart v. 


Arthur 

SneWART 


(1007), 41 I. L. T. 162.— IR. 

0 . Foreign residing abroad — 8er 
of summons .] — If it i 
desired to make a foreigner resldtni 
out of the Biltteh dominlo^ a part] 


to proceedings to be oommenoed by 
administration summons, he shoida 
be served with notice of the imnxnons, 
A not with the summons itself . — JU 
M’LAuamjN, Koulston v. HliAtroa- 
UM <1800). 26 L. R. Jt. 618.— IR. 



Pabt VIIL — ^Administration by Court, 


773 


both in the county ct. & the High Ct. i—UeUi 

service would have been 
if the action had remained in the county 
CT,, after to tra^fer, the question depended upon 
R, S. 0., Ord. 11, CT, 1 (d), & 2, & deft, ought to 
have an opportimity of filing evidence as to the 
domicU of testator & as to whether there was 
^equate concurrent jurisdiction in Scotland.— 
Wood r. Midden, [1897] 1 Oh. 151 ; 66 L. .T. 

149 ; 75 L. T. 480 ; 45 W. R. 184 ; 41 Sol. Jo. 
167. 


Sub-sect. 6. — Transfer op Proceedinqs. 
See, generally, Practice ; R. S. C., Ord. 49, r. 5. 

8020. Of what proceedings— Action against 
executor— Charging devastavit.]— Rc Timms, No. 
8076, post 


for administration of intestate estate & transfer 
to the Oh. Div. — ^A non. (1876), Bitt. Prac. Cas. 85. 


8026. 


Action to wind up partnership — By 


executor only.]— A judge 
of the Oh. Div. in whose ct. an administration action 
is pending can order the transfer to himself of such 
^tions only, brought in^ other divisions against 
the exor. of the person' whose estate is being 
administered, as are brought against him qua 
exor.— Chapman v. Mason (1879), 40 L. T. 078. 

8022. 


„ •] — Re Pimm, Malkin v. 

Pimm, Steward v. Sharpe (No. 2) (1916). 60 
Sol. .To. 527, C. A. ^ f y h 

8023. Judgment before administration 

order — Judgment not signed.] — A creditor who has 
obtained a judgment against the exor. of his 
deceased debtor before a decree is made for the 
administration of the debtor’s estate has priority 
over other creditors, & that priority is unaffected 
by 32 & 33 Viet. c. 46. But where A., a creditor, 
had obtained in an action in the Exch. Div. an 
order nisi to sign judgment against the extrix. of 
his debtor, & before judgment had been signed 
another creditor obtained in the Oh. Div. a decree 
for the administration of deceased debtor’s estate, 
A. was held to have no priority, & the action in the 
Exch. Div. was transferred to the Ch. Div., & 
proceedings therein stayed upon motion, made for 
that purpose. — Be Stubbs’ Estate, Hanson v, 
Stubbs (1878), 8 Oh. D. 154 ; 47 L. J. Oh. 671 ; 
26 W. R. 736. 

AnwUUiom : — Reid. Crowder v. Stewart (1880), 16 Ch. D. 

368 ; lU Jones. Calver v. Laxton (1885), 31 Ch. D. 410. 


surviving partner.] — An action was brought & a 
decree made in the Oh. Div. for administration 
of the personal estate of A., & for an inquiry 
whether his moiety of certain real estate had 
become assets of his partnership business carried 
on with B. B., the surviving partner, brought 
an action for winding up the partnership in 
another branch of the Oh. Div. : — Held : B.’s 
action ought to be transferred to the judge before 
whom the action for administration was pending. 
— Davis v. Davis (1878), 48 D. J. Ch. 40. 

8027. Arbitration award — ^Made rule of 

court.]— A local board of health served a notice 
to repair a road on a testator, &, as the notice was 
not complied with, repaired the road themselves. 
After his death demand was made by the board on 
the tenant for life under his will & the exor., as 
statutory owners, for payment of the apportioned 
part of the expenses of the repairs. The statutory 
owners diluted the assessment & denied their 
liability. The matter went to arbitration, which 
the owners neglected to attend ; & the award was 
subsequently made a rule of ct. in the Q. B. Div. 
& the costs taxed. Demands were made on the 
tenant for life &; the exors. for payment of the 
amount found due under the award & the taxed 
costs. Testator’s estate was being administered 
in the Ch, Div. On a motion by the exors. to 
transfer all the proceedings to the Oh. Div. & 
restrain the board from taking any steps to enforce 
the award : — Held : the ct. had jurisdiction under 
R. S. 0., Ord. 51, r. 2a, to transfer all the pro- 
ceedings. — ^W est V. Downman (1879), 39 L. T. 
666 ; 27 W. R. 355 ; on appeal, 27 W. R. 697, 

0^. ^L. 

8028. Application for — How made — ^Ex parte.] — 

Field v. Field, [1877] W. N. 98. 

Annotation: — ^Bafd. Re Landofe, Siemens Steel Co. (1879), 

40 L. T. 35. - 

8029. .] — Whitaker v. Robin- 

son, [1877] W. N. 201. 

Annotation Re Landorc, Siemens Steel Co, (1879), 

40 Xi* 3d* 


8030. 


-.] — Re Sharpe, Scott v. 


8024. 


In nature of administration 


sult.J — Where an action was brought against the 
surviving partner & the exor. of a deceased 
partner of a firm of builders, & the surviving 
partner had absconded, the judge at Nisi Prius 
transferred the action to the Oh. Div., as being, 
in substance, an administration suit. — Bankart 
u. Haddon (1876), 2 Char. Pr. Cas. 106. 


8025. 


Action by executor— Administration 


order obtained by defendant — On counterclaim.] — 

On an application by deft, in an action to mgn 
judgment according to the terms of the defence 
& the counterclaim, the master had referred the 
matter to the judge as he could not transfer to the 
Oh, Div . of the ct. which he thought was the course 
that should taken. The action was brought 
on a bill of exchange by the exors. ; deft, claimed 
an administration order as next of kin. Order 


Sharpe, [1884] W. N. 28. 

See, now, R. S. 0., Ord. 49, r. 5, 

8031. Order of transfer — ^Not to be made In 
administration order.] — ^An order for the transfer 
to the judge before whom an administration action 
is pending of actions against the exors. should not 
be made by the order for administration. — Be 
Poole, Poole v, Poole (1880), 55 L. T. 66. 

8032. To what court — ^From one judge in 
Chancery — ^To other judge in Chancery.] — Re 
Pimm, Malkin v. Pimm, Steward v. Sharps 
(No. 2) (1916), 60 Sol. Jo. 627, 0. A. 

Court of bankruptcy.] — See Bankruptcy. 

Vol, V., p. 1017, Nos. 8304-8306, 


Sub-sect. 7. — Consolidation op Proceedings. 

See, generally. Practice ; R. S. C., Ord. 49, r. 8. 

8033. General rule.] — The ct. does not allow the 
estate of a testator to be tom into pieces by a 


PART VIII. SECT. 4, SUB-SECT. 7. Ploin- 

d. Who* «cHm, & 


wills of I. dc T., & the estate of I. had 
cdalms upon the estate ol T., dc the 
exors. of 1. were the admlnlBtratoxs 

R 2 
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Sect. 4. — Practice: Siib-aecta. 7 <fi? 8, A. B , (fl).] 

multiplicity of decrees, but it makes one decr^, 

6 provides for the rights of all the persona wlm, 
when the accounts shall have been teiken, shall be 
found to have an intei*eat in the estate of testator. 
... It proceeds in one suit for the administration 
of the whole estate (Sklwyn, D.J.). — Flockton 
V. Sunning (1868), 8 Oh. App. 323, n., L. JJ. 

8034. What actions consolidated — Actions by 
creditors.] — Three creditors who were within the 
terms of a trust created by a will for the payment 
of debts, bring a bill to carry the trusts of the will 
into execution ; the rest of the creditors brought 
a second bill for the same purpose, & obtained an 
order that both bUls might be referred to a master 
to certify which would be most for the creators* 
benefit.. The ct. discharged the order, being of 
opinion, it has never been reduced to general rule, 
that one bill should be depending only where a 
number of creditors are concerned. — Anon. (1747), 
8 Atk. 602 ; 26 E. R. 1147. 

8035. Against separate estates of Joint 

debtors.] — A., B., C. & D. were co-partners. A. & B. 
died, & soon afterwards C. & 1). became bkpt. 
M., who was a creditor of the firm at the deaths of 
A. & B. & at the bkpey., filed a bill, on behalf of 
himself & all the other creditors of A. & B., against 
the exors. (who, however, had not proved), & 
devisees of both A. & B. & the .assignees of the 
bkpts., for the purpose of having the re^ &; personal 
assets of both A. & B. appUed in payment of their 
Joint & separate debts : — Held : the administration 
of the two estates might be comprised in one suit, 
&, therefore a demurrer for multifariousness was 
overruled. An objection, however, made ore 
tenu8t that no properly constituted personal repre- 
sentatives of A. & B. were parties, was allowed ; 
but the ct. did not give pltf. the costs of the 
demurrer on the record, but merely allowed the 
demurrer ore ienua without costs. — Brown v, 
Douglas (1840), 11 Sim, 283 ; 10 L. J. Ch. 14 ; 
4 Jur. 1200 ; 69 E. R. 883. 

AnnokUion Eeld. Brown v. Woatherby (1841), 10 L. J. Cb. 

190. 

8036. Separate suits for administration.] — 

Where there wtere two suits for administration, 

a motion for a receiver in each suit came upon 
the same day, the receiver was appointed in both 
suits, & the ct. gave the carriage of the order to 
pltfs. by whom the first notice of motion for the 
receiver had been given. — Hart v. Tulk (1849), 6 
Hare, 611 ; 67 E. R. 1306. 

Aniwtation: — ^Mentd. Newton v. C^orlton (1853), 10 Hare, 

App. 1, xxxi. 

8037. By executor & residuary legatee.] 

Kelk V. Archer, Archer v. Kele, No. 8047, 
'post, 

8038. .] — If several suits are instituted 

for the administration of a testator’s estate, they 
may be amalgamated in one decree, & the conduct 
of the cause will be given to a residuary legatee 
or other person having an interest in the residue, 
in preference to a creditor. — ^P bnny v. Francis, 
WooDHATCH V. Francis (1800), 30 L. J. Ch. 186 • 

7 Jut. N. S. 248 ; 9 W. R. 8. ’ 

3089 , .]— Two suits for the adminis- 

tration of one estate being instituted within five 
days of each other, there being no evidence of 


, unfitness on the part of either pltf., the ot. made 
a decree in both suits, leaving the question as to 
which should have the control of the proceeding to 
be decided with reference to the manner in which 
each party should conduct the inquiries in 
chambers. 

As an ordinary rule, in the case of two suits 
with the same object, pltf. in the first suit has the 
conduct of the proceedings. — Nowall v. Pascob, 
Thompson v. Pascob (1862), 31 L. J. Oh. 466 ; 
sub nom. Norvall v. Pascoe, Thompson v, Pascoe, 
10 W. R. 338. 

8040. .] — Hoskins v. Campbell, 

Gibbon v. Campbell, No. 8086, poat. 

8041. .], — Where three actions liad 

been commenced for the administration of the 
same estate, the ct., notwithstanding the general 
rule that pltf. in the first action is entitled to the 
conduct of the proceedings, ordered the three 
actions to be consolidated, & gave the conduct 
of the future proceedings in the consolidated causes 
to pltf. in the second action, on the ground that 
the parties thereto were the persons chiefly 
interested, by whom the costs would have to be 
borne, &, consequently, to whose advantage it 
would be to keep down the expenses. — Be Prime’s 
Estate (1883), 48 L. T. 208. 

Conduct of consolidated action — To whom given.] 

— See Sub-sect. 9, B. (a), poat. 


Sub-sect. 8. — Stay op Proceedings. 

A. Where more than one Action Pending, 

SeCi noWf R. S. C., Ord. 49, r. 8. 

8042. Suits other than for administration — Suit 
by legatees — Plaintiff in administration to apply 
for stay — Incidence of costs If no application made.] 

— Where pending an administration suit a suit is 
instituted by legatees praying no further relief 
than might be h^ in the administration suit, the 
parties to the administration suit ought to apply 
to have the proceedings in the legatees’ suit 
stayed ; otherwise the costs of the latter suit may 
be dealt with as costs in the former. — ^Tuerrby 
V. Henderson, Cosgrave v. Henderson (1842), 
1 Y. & C. Ch. Cas. 481 ; 2 Coop. temp. Cott. 313 ; 
6 Jur. 386 ; 62 E. R. 980. 

8043. Suit by mortgagee — Against plaintiff 

in administration.] — C., being exor. of L., mort- 
gaged certain hereditaments which had formed 
part of the estate of deceased. Pltf., who became 
mtgee., afterwards sued to recover possession of 
them from her lessees on the ground of a forfeiture 
for non-payment of rent. C. obtained leave to 
defend the action as landlord. A suit had been 
instituted by C. in the Ch. Div. to administer 
the estate of L., & an inquiry had been directed as 
to the mtge. An order was obtained by C. 
staying the proceedings in the action for the 
recovery of the hereditaments until the proceedings 
in the Ch. Div. should have concluded : — Hel 
the order was bad, & must be set aside.— Crowle 
V. Russell (1878), 4 C. P D. 186 ; 48 L. J. Q. B. 
76 ; 39 L. T. 820 ; 27 W. R. 84, C, A. 

8044. Suit by creditor— ReUef sought mon 

comprehensive.] — Demurrer of another cause 


with the will annexed of the estate of 
T.. an order was granted for the 
administration of the estate of I., Sc 


prooeedings were consolidated 
wi-. under an ordw alread) 

obtained for the administration of th< 


estate of T.~Be Adams, Adams « 
Muirhrad (1875), 6 P. li. 283.-- CAN 
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depending overruled, the cause depending being 
such as would not be effective, & the present bill 
making new parties. — ^Law v. Bigby (1792), 
4 Bro. 0. C. 60 ; 29 E. B. 779 ; subaequeni pro- 
ceedingst avb nom» Bigby v. Macnamaba, Law v. 
Bigby (1796), 2 Cox, Eq. Cas. 416, L. 0. 

8045. Against executor — Administra- 

tion order before Judgment obtained.] — Re 

Stubbs’ Estate, Hanson v. Stubbs, No. 8023, ante* 

8046. As executor de assignee.] — 

Be Pimm, Mawein v* Pimm, Steward v. Sharpe 
(No. 2) (1916), 60 Sol. Jo. 627, C. A. 

8047. Concurrent administration suits — Ry 
executor & residuary legatee respectively — Suit by 
executor stayed.] — The tenant for life of the 
real & personal estate of a testator, who was also 
extrix. of the will, with a power of appointing part 
of the personal estate, filed a claim for the adminis- 
tration of the real & personal estate The residuary 
devisee & legatee subsequently filed a claim for 
administration of both estates. The first claim 
was fii*st set down for hearing, but both having 
come on to bo heard together : — Held : one decree 
should bo made in both suits ; but the residuary 
devisee &> legatee should have the carriage of it, 
as having the greatest interest, though the tenant 
for life had priority both in filing the claim & 
setting it down for hearing. 

Where there are two suits for administration, 
one by the exor., &; the other by the residuary 
legatee, & the two suits come on to be heard 
together, the proceedings in the suit by the exor. 
are stayed. . . . This practice is a wholesome one 
inasmuch as the residuary legatee has the greatest 
interest in duly carrying on the suit in such a 
manner as to cause no unnecessary expense {per 
CuR.). — K elk V. Archer, Archer v. Kelk 
(1862), 19 L. T. O. S. 262 ; 16 Jur. 606. 

Annotation: — ^Befd. lie Prime’s Estate (1883), 48 L. T. 208. 

8048. Court to be informed of first suit — 

On application to institute second.] — H arris v. 
Lightpoot, Harris v. Harris, No. 8099, poet. 

8049. On behalf of Infants — By stranger & 

by father respectively — Suit by stranger stayed.] 

Two suits were instituted on beh^ of infants 
against trustees for administration, the first by 
a stranger to the infants, & the second by their 
father as next friend. The second bill stated 
that the object of the first was to stave off inquiries 
from a defaulting trustee, & prayed relief against 
him in respect of the breaches of trust, & it was 
charged in affidavits & not denied that the next 
friend in the first suit was falsely described & was 
a friend of the defaulting trustee. The ct. ordered 
the first suit to be stayed. — Virtue v. Mttxtcr 
(1871), 19 W. B. 406. 

8050. Administration In county court — Pro- 
oeedlngs In High Court- — In respect of claims provable 
In admlnlstratlon~-No power to stay.]— -Since 
Jud. Act, 1873 (c. 66), a county ct. before which an 
administotion action is penoing has no power to 
sta^ proceeding in the High Ct. in respect of 
clauns provable in the ckdministration suit. — 
Oobboij) V. Pryke (1879), 4 Ex. D. 316 ; 49 
L. J. Q. B. 8 ; 28 W. B. 269, D. C. 

Annotati^ :~Uenid. lie Barnett, Er p. Reynolds (1885), 15 

Q« B. D. 1B9* 

8051. Administration In foreign court — Ireland — 
Stay of cross action In England refused — Pro- 
ceedings not vexatious.]— An action having been 
commenced in the Insh ct. by an exor. of a 


testator who died in Ireland, claiming as against 
persons interested imder a voluntary settlement, 
made by testator, that certain proji^rty was not 
included in it, but was part of his residuary estate, 
& asking for administration of that estate, defts. 
to the action commenced a cross action in the 
English ct. for a declaration that the property in 
question had been effectually brought into the 
settlement : — Held : the action in England was 
not vexatious or oppressive, & ought not therefore 
to be stayed until after the trial of the Irish 
action. — Carter v. Hungerford (1916), 69 
Sol. Jo. 428, 0. A. 

] AnrtoUUUm: — ^Befd. Cohen v, Rothfleld, [1919] 1 K. B. 410. 

.] — See Conflict op Laws, Vol. XI., pp. 

482-484, Nos. 1363-1366, 1362-1366. 

Revocation of g[rant of administration .] — See 
Executors, Vol. XXIII., Part II., Sect. 16, sub- 
sect. 4, B. 

SeCt ycneraXly^ Practice. 


U, Where Administration Decree obtained. 

{a) In (Jeneral. 

See, now, B. S. C., Ord. 49, r. 5. 

8052. Proceedings stayed — Although no proceed- 
ings taken under decree.] — There being a decree for 
payment of debts, etc., on the suit of the trustees, 
though the parties have not proceeded imder that 
decree, a creditor restrained by injunction [by 
bill filed for the puipose], from proceeding at law 
against the exor. — ^Brooks v. Bbynolds (1782), 
1 Bro. C. C. 183 ; 2 Dick. 603 ; 28 E. B. 1071, 
L. C. 

Annotations: — ^Mcntd. Perry r. Phelipa (1804), 10 Ves. 34 ; 

Lee V. Park (1836), 1 Keen, 714 ; Waller v. Barrett (1857), 

24 Beav. 413. 

8053. .] — There being two suits to take 

exors.’ accounts, the prosecution of the first suit 
was, under the circumstances, stayed, & the 
prosecution of the decree in the second suit was 
given to pltf. in the first suit. — ^Hawkes v. 
Barrett, Williams v. Barrett (1820), 6 Madd. 
17; 66E. B. 800. 

8054. .] — Pott v. Galuni, No. 8079, 

8055. .] — Where a deci-ee had been obtained 

in Chancery for the general administration of a 
testator’s assets, a bill previously filed in this 
ct. [of Exchequer] by an annuitant under the 
will against the exors. was dismissed ; & as the 
annuitant’s bill had been filed with undue haste, 
she was not allowed the costs of the application 
to stay proceedings, although she was allowed her 
cost» up to the time of notice of the decree. — 
Hayward v. Constable (1836), 2 Y. & C. Ex. 48 ; 
160 E. B. 304. 

8056. Decree made but not drawn up.] — 

Where a decree had been pronoimced, thoimh not 
drawn up, in the Ct. of Ch. for the general adminis- 
tration of a testator’s assets, a bill filed in this ct. 
by an annuitant under the will against the exors. 
was dismissed. — ^Moore v. Prior (1836), 2 Y. &; C. 
Ex. 376 ; 6 L. J. Ex. Eq. 74 ; 1 Jur. 512 ; 160 
E. B. 442. 

Annotation Refd. Thwaiten v. Forman (1846), 7 L. T. O. S. 

297. 

8057. Decree giving required relief.] — After 

a decree in a creditors’ suit, the ct. will stop a 
creditor from proceeding in another suit for 
the recovery of a demand against the estate or 
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Sect* 4. — Practice: Suh^aect. 8, B. (a).] 

t«^tor, if the object can be obtained in the first 
suit ; but 8eou8 if the creditor would be unable to 
obtain relief in the first suit. 

A suit was instituted against the representatives 
of testator, in respect of a breach of trust ; & a 
dec^e was afterwards made in a creditors’ suit, 
against the same representatives, & an account of 
the debts, etc., was directed to be taken. Pltf. 
in the first suit established his claim so far as be 
could in the second suit, & afterwards brought 
on the first suit for hearing ; there then appearing 
to be a deficiency of assets, he waived further 
relief, & took the securities on which the trust 
fund had been improperly invested ; — Held : plii. 
in the first suit was entitled to his costs of the first 
suit out of the assets in the second. — Costerton 
V. Costerton, Oiarke v. Wenn (1838), 2 Keen, 
774; 7L. J. Gh. 302; 48 E. R. 828. 

.] — Menzies V. Connor, No. 


8058. 


9013, post. 

8059. ~ 


-.] — When an order, under a 


summons to administer an estate, will effect all 
that can be directed by a decree in a prior suit 
instituted by bill or claim for the administration 
of the same^ estate, the ct. will, on motion, stay 
the proceedings in the prior suit on payment of 
pltf.’s costs. — Ritchie v. IIumberstonb (1853). 
22 L. J. Ch. 1006 ; 17 .liir. 756. ^ 


8060. 


-.] — Suits were instituted for the 


^me matter m the Palatine Ct. & this ct., & a 
decree made in the former. The ct. refused to 
stay the proceedings here, as the suits partly 
lands locally situate out of the juris- 
diction of the Palatine Ct. 

There can be question, but that if the two cts. 
have co-extensive jurisdiction & the two suits 
are so constituted that all that is required in one 
may be obtained under the decree in the other, 
tlm ct. will stay the proceedings in the suit in 
which no decree has been pronounced & will allow 
the other to proceed (Romilly, M.R.). — Wynne 

20 Beav. 377 ; 28 L. J. Ch. 
2^^? L. T. O. S. 329; 5 Jur. N. S. 165 ; 7 

appeal^ 28 L. J. Ch. 

Xjf tJ • 

hi: 

A was filed by persons 

interested as residuary legatees under a will 

a^in^ the exors. & the otlier persons having 
intere^, praying the usual accounts A; the 
adnmugtration of the estate. The exors. put in 

setting out the acwunte 
which the biU Mked. Afterwards, under an 
^^^ent to Wluch ali parties consented, the 
exors. verified their accounts by affidavit, & the 

SSd to in their hands were 

paid into ct. in the cause. Two of deft*, then filed 

*. »Bdu>st the exors. & against ail the 

®'“*» * thereby. In 

itoiKht *>y the first ’^biil, 

J t'be exors. personally, on the 

^o^d of fraud & breach of trust. In May, 1835, 

PART VIII. SECT. 4. SUB-SECT. 8.— 

(®). 

8084 I . Proceedings stayed — VnleMH 

stay.]— A motion 

action against them, on the groand 


a decree by consent was made in the first suit, by 
which all the accounts A inquiries usual in an 
administration suit were directed. Pltfs. in the 
second suit afterwards brought on their suit to a 
hearing, but wholly abandoned the case of alleged 
fraud A breach of trust ; A a decree was m^e 
dismissing their bill, but directing that their costs, 
up to the date of the decree in the first suit, should 
be taxed A paid out of the fund in ct. in the first 
suit. 

Upon appeal, this decree was varied by directing 
that so much of the second bill, as sought to charge 
the exors. personally, be dismissed, ^th costs, A 
that pltfs. pay to all defts. so much of the costs of 
the rest of the suit as had arisen since the decree 
in the first suit, and that the residue of the costs 
of all parties be taxed, with a declaration that the 
same ought to be paid out of the estate ; any of the 
parties to be at liberty to apply in the firet suit 
relative thereto, A all proceedings in the second 
suit to be stayed. 

The decree involved so much of principle, 
especially with reference to the dealing with the 
fund in the first cause, for the purposes of costs in 
the second, as to render the appeal an exception 
to the ordinary rule which proMoits appetds merely 
on the question of costs. — Taylor v. Southgate 
(1839), 4 My. A Cr. 203 ; 8 L. J. Ch. 137 ; 3 Jur. 
214 ; 41 E. R. 80, L. C. 

Anrwiatimis Chappell tJ. Piirday (1847), 10 L. J. Ch. 

26L Mentd. /ic Bradford A Thursby A Bradioi^ A 
Farish (1883), 48 L. T. 766. 


8062. .] — To an action by a creditor to 

recover a debt due upon bond against the heir- 
at-law of an intestate, deft, pleaded that he had 
no lands by descent other than those mentioned 
m his plea, to which pltf. replied that deft, had 
other lands, whereupon issue was joined. Three 
weeks previously to the time fixed for the trial 
of the action, a decree in a creditors’ suit for the 
admmistration of the intestate’s estate was 
obtained, A on the same day notice of the decree 
was served upon pltf.’s solicitor, who refused to 
stay the proceedings in the action. A few days 
iKjfore the trial took place, the deft, moved for an 
injunction to stay the trial, which motion was 
refused ; — Held : on appeal, the injunction ought 
to have been granted. In the meantime, the trial 
having ^ been had, A a verdict given for pltf., 
injunction granted to stay execution, upon pay- 
ment of pltf.’s costs up to the time when he had 
notice of the decree. — House v, Jones (1844), 
1 Ph. 462 ; 41 E. R. 708 ; aiib nom. RoosE v. 
Jones, 14 L. J. Ch. 4 ; 4 L. T. O. S. 129 a ; 8 
Jur. 1035, L. 0. 

8063. - 

post. 


-.] — Burnett v, Burnett, No. 8324, 


that an aamlobitration action by a 
Iwatee WM pending. In which an 
administration order had been granted 
was opposed on the gronnd of incon* 
vo^enoe to pltf. A generally ae to the 

oases ; — 

Held: actions should be stayed against 


8064. Unless special grounds against stay.] 

'Where a decree^ has been obtained for the 
general ad mini stration of a testator’s estate, the 
ct. will not allow a creditor to continue a suit 
instituted by him^ unless he can show some special 
greunds for so domg. The creditor, having notice 
of the decree, will not generally be allowed hia 
costo of proceedings taken subsequent to such 
notice, but the ct. will not make him pay the costa 
of other parties. — ^Portabmngton (Earl) v, 

the estate, unless a fair consideration, 
of the claim cannot be hod by the 
wfww. — B rown v. McDonald, 86 
C.L.T.131.— CAN.. 

--- AUachmeni, of estate pro- 
by iudgmant eredUor.y^n 
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DA31BR, LiBWis V. Dambb (1847), 2 Ph. 262 i 10 

11. J. Oh. 370 I 11 Jut. 443 ; 41 E. B. 943, L. 0. 

3065. — The answer of the extiix. in 

a legatee’s suit contained no accounts« A the decree 
did not direct an account of re^ estate. A 
creditor proceeding at law, after notice of the 
decree, r^rained, on motion, without being 
allowed his costs of the application. — Busii v, 
WiNDBY (1849), 13 Jur. 273. 

3066. .] — A creditor’s suit against a 

personal representative for the administration of 
a testator’s estate proceeded to replication, when 
a decree was obtained, in another creditor’s suit, 
against the same personal representative for the 
same object. After deft, had given pltf. in the 
first suit notice of the decree, pltf. threatened 
to proceed ; & thereupon deft., upon a notice of 
motion, entitled only in the former cause, asked 
that the proceodiii^s might be stayed. The ct. 
noi^e an order in both suits, panting the 
injunction, & giving the restrained pltf. liberty to 
tax his costs of the first suit & on the motion, & 
to go in & prove his debt & such costs in the second 
suit, but declined to direct tliat the costs should 
be paid out of the first assets. —JjADBROKB v. 
Sloanb (1810), 3 De O. & Sm. 291 ; 64 E. R. 
483. 

8067. Inquiries in administration suit- 

Unnecessary in suit stayed.] — A creditors’ suit 
stayed, on the application of the exors., after a 
decree in a suit by residuary legatees for the 
administration of the same estate, notwithstand- 
ing there might be inquiries directed in the 
legatees’ suit, which would not liave been necessary 
in the creditors’ suit ; it being competent to the 
master to make a separate report, & thereby 
prevent the payment of the creditors from being 
delayed by the business of the ultimate administra- 
tion of the estate. — Golper v, Goijjbu, Lucas v. 
Gouper (1851), 0 Hare, 276 ; 22 L. J. Ch. 154 ; 
68 E. R. 507. 

8068. — -,] — The ct. constantly, in cases of 
this description, gives the conduct of the cause to 
the person who has first instituted the suit. . . . 
Pltf. in the second suit cannot derive to himself 
priority by means of a proceeding instituted after 
the other party has got priority, & where, if he 
gets priority, it is by the consent of the party, 
who is bound to exercise his duty, equally toward 
both. • • . I think this order is quite of course. 
There is a party administrator & devisee in trust 
for the payment of debts, I take for granted, among 
other things, who is sued by two parties. I have 
always thought it was accordi^ to the usual course 
of the ct. in those causes to give to the party who 
has the first suit the conduct of the cause which has 
been secondly instituted. I think, therefore, the 
right order to be made in this case is to stay the 
proceedings in the first cause [Wheelhouae v. 
Calvert)y direct the costs of that suit to be taxed 
& paid by deft, (he to be allowed them out of the 
ostete), & to give pltf. in the first cause the con- 
duct of the second suit (Turner, L.J.). — Wheel- 
house r. Calvert (1868), 41 L. J. Oh. 106, n., L. JJ. 

8069. ,] — Two concurrent administration 

suits were instituted by creditors of a testator 

July 22, 1K8G, L. obtained a monoy- 
cteoree against C. On Nov. 5. 1880, C. 
died : & properties belonging to the 
estote ot <j. were attached on Jan. 8 & 

12, 1887. Oh Dec. 21. 1886, S. filed 
a ihiit to administer the estate of 
dsoeased, on Jan. 20, 1887, obtained 


against his exor. The exor. paid off pltf. in the 
first suit, & obtained an order to stay all pro- 
ceedings in it. A third suit was instituted by 
another creditor against the exor. The pltf. in 
the second suit then obtained an order, giving him 
the carriage of the order to stay proceedings in the 
first. It was afterwards ordered that the third 
suit be transferred from the Vice-Chancellor’s 
ct., in which it was commenced, to the ct. of the 
Master of the Rolls. Pltf. in the second suit 
moved to stay all proceedings in the third ; — 
Held: the order moved for must be made, & 
the pltf. in the third suit must pay the costs of 
that motion, & of the order for the transfer of 
his suit. — Salter v . Tildesley, Tildesley v . 
Tildeslby (1805), 11 L. T. 759 ; 13 W. R. 376. 

8070. Suits on behalf of infants.] — Two suits 

had been instituted on behalf of infants for the 
same purpose, & a decree had been obtained in 
the second. Upon motion to stay the first suit, 
the ct. ordered it to be stayed giving liberty 
to the next friend in the first to apply for the 
conduct of the second. 

I shall direct the costs of the first suit to bo costs 
in the second, & give the next friend in the first 
suit liberty to go in & ask to be allowed the conduct 
of the second suit (Romilly, M.R.). — Kenyon v. 
Kenyon (1866), 35 Beav. 300 ; 55 E. R. 911. 

8071. .] — Where an action was brought by 

an equitable mtgee,, seeking in view of a deficiency 
administration of the estate on behalf of all the 
creditors &, another creditor also brought an 
action seeking administration, pltf. in the second 
action got a decree for the usual accounts & 
inquiries & then the ct. at the instance of deft, in 
both actions stayed all proceedings in the first 
action & gave the pltf. in the first action, as being 
the pltf. mainly interested, the conduct of the 
decree in the second action. — Willyams v , 
Matthews, Matthews v . Matthews (1870), 45 
L. J. Ch. 711 ; 34 L. T. 718 ; 2 Char. Pr. Cas. 149. 

8072. Not where sufficiency of assets not in 

dispute — Suit by legatee.] — Two decrees had been 
made for the administration of the estate of B., 
deceased, one in a creditors’ suit, & the other in a 
legatee’s suit. A motion, by pltf. in the former, to 
stay the proscicution of the decree in the latter, so 
far as it directed an account of deceased’s estate 

of his debts, was rofused, there being no 
suggestion of a deficiency of assets. — ^Plunkett v. 
Lewis, Evelyn v . Lewis (1840), 11 Sim. 379 ; 69 
E. R. 919. 

8073. ,] — It is no objection to 

the hearing of a suit for a pecuniary legacy in 
which assets are admitted that a decree for the 
administration of the estate of testator has been 
made at the suit of the residuary legatee ; qu. : 
whether the ct. would direct the accounts of the 
same estate to be taken in both suits. — Suisse v. 
Lowther (Lord) (1843), 2 Hare, 424 ; 7 Jur. 367 ; 
07 E. R. 176. 

Annotations : — ^Mentd. Gloucester Corpn. v. Wood (1844), 14 

L. J. Ob. 122 ; Lee o. Pain (1845), 4 Hare, 201 ; Bourne v. 

Hartley, Bourne v. Mahon (1854), 2 Eq. Hep. 910 ; Wilson 

V. O’Leary (1871), 40 L. J. Ch. 709. 

8074. Whether accounts taken in 

against other creditors. & the order 
asked for ought to be granted . — Be 
SOOBUL C^UNDBR LaW, SOOBUL 
Obundbr Law v , Hussick Laix 
MrrricR (1888), I. L. R. 15 CMc. 202.— 
IND. 


the usual administration decree. On 
May 5, 1887, S. applied lor an order 
staying all proceedings taken by L. 
against the estate of C. : — Held : the 
attachment did not create any inter^ 
in or charge upon, the properties In 
favour of the attaching ci^tor as 
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Sect, 4. — Practice: Stib^aecL 8, B, (a), (6) <fc (c), cfc 

C. ; »ub-8ect, 9, 

both suits.] — Suisse r.LowTHBB (Lord), No. 8073, 
ante. 

8075. Not action against executor for 

devastavit.] — On a summons by an exor. under 
R. S. 0., Ord. 51, r. 2a, for the transfer from the 
Exch. to the Oh. Div. of an action by a creditor 
of the estate against the exor. personally, which 
alleged that the exor. had committed a dinjastavit, 
but which had been commenced after an order 
had been made for the administration of testatrix’s 
estate ; &> for a stay of proceedings in such action 
after it had been transferred ; — Held : the exor. 
was entitled to a transfer of the action ; but the 
ct. refused to stay the proceedings .on the ground 
that an exor. cannot escape liability by reason of an 
administration order ^ving been made. — Re 
Timmb (1878), 47 L. J. Oh. 831; 38 L. T. 079 ; 26 
W. R. 092. 

8076. Decree in Palatine Court — Whether pro- 
ceedings in High Court stayed— Subject matter 
partly In Palatine Jurisdiction.] — Wynne v. UutiiiEs, 
No. 8000, ante* 

8077. .] — Be Williams, Jones v. 

Jones, [1882] W. N. 6. 

•] — SeCt further^ Courts, Vol. XV'!., 

p. 190, Nos. 1009-1014. 

Proceedings in foreign court — Decree therein — 
Stay of proceedings in England .] — See Conflict 
OP Lu\ws, Vol. XI., p. 480, No. 1330. 

Decree in England — Stay of proceedings 

abroad.]— Conflict op Laws, Vol. XI., 
pp. 483-484, Nos. 1362-1366. 

Subsequent revocation of grant of administration.] 

—See Executors, Vol. XXIII., Pait II., Sect. 10, 
sub-sect. 4, B. 

SeCi goierally^ Practice. 


(6) Other Proceedings seeking more Comprehensiee 

Relief. 

8078. No stay.] — Gwevers v. Danry (Earl) 
(1688), 3 Rep. Ch. 216 ; 21 E. R. 771. 

8(^9. -- •]“-(! ) After a decree for the adminis- 

tration of ^sets in an amicable suit, a creditor 
having filed a bill praying for the usual accounts, 
which h^ been directed by the former decree, & 
also to mve the assets marshalled, which was not 
prayed for or decreed in the first suit, the ct. made 
a second decree, directing the usual accounts & 
the assets to be marshalled, with liberty to the 
^^i^r to use the accoimts taken under the former 

(2) H the second suit had been merely for the 
same objects as the first, the decree in the first suit 
M^uld liave been a bar to it, & the ct., on motion 
befoi% answer, would have ordered all proceedings 

‘^l!*t!^0?s 7337.^ (2) Sefd ?. Conuor (1851), 18 

a ? creditor’s bill, defts. pleaded 

a, decree obtained, by other creditors in a prior 
overruled : the decree being less 
nwn <^^an they might obtain in their 

122 ; 68 <1831), 6 Sim. 

**»'“•<» »• Connor (ISSl), 18 L. T. 0. 8. 


8081. .] — OOPTBRTON V. OOSTBRTON, OLABKB 

V. Wbnn, No. 8057, ante* 

8082. .] — Where a decree for the administra- 
tion of a *t^tator’s estate was obtained in a 
creditors* suit, which decree did not bind testator’s 
real estate, the ct. refused to prevent a second suit, 
for the administration of the estate of the same 
testator, from being prosecuted. — Jones v. Cooke 
(1841), 11 L. J. Oh. 16. 

8088. .] — Where two suits are instituted for 

the administration of the same estate, & on a 
decree being obtained in one of them, an applica- 
tion is made to stay proceedings in the other ; the 
question always is, whether the latter suit asks 
anything more than can be obtained in the foimer. 
— Rigby v. Strangways (1846), 2 Ph. 175; 10 
Jur. 998 ; 41 E. R. 908, L. 0. 

Annotation : — Reid. Whlttingtou v. Edwards (1858), 32 

L. T. O. S. 187. 

Smith v. Guy, Brunwin v. Guy, 

No. 8125, post. 

8085. .] — A bill was filed by a specialty 

creditor for the administration of an inU^state’s 
estate, praying also accounts lelative to the 
carrying on of intestate’s business by his adminis- 
tratrix. Soon after, a purely creditor’s suit was 
instituted by another party & a decree obtained. 
The ct. refused to stay the proceedings in the first 
suit, holding that it embraced an object not 
provided for by the decree in the second suit. — 
Underwood v. Jee, Smith v. Jee (1849), 1 Mac. 
& G. 276 ; 1 H. & Tw. 370 ; 19 L. J. Ch. 171 ; 14 
L. T. O. S. 123 ; 41 B. R. 1271, L. C. ; svbseqmnt 
proceedings (1850), 15 Jur. 99. 

8086. .] — Where there are two suits for 

administration of the same estate. & a decree has 
been taken in one only, but the relief which can be 
obtained in that one is not so comprehensive as 
that which can be had in the other, the second suit 
will not be stayed, but both suits will be consoli- 
dated on such terms as the ct. shall think just. — 
UosKiNS i’. Campbell, Gibbon v. Campbeix 
(1864), 2 Uem. & M. 43 ; 12 W. R. 540 ; 71 E. R. 
375 ; svJb nom. Campbell v. Hoskins, Gibson v. 
Campbell, 10 L. T. 93. 

8087. .] — Pltf. who files a bill for the 

administration of a testator’s estate, charging the 
trustees & exors. with breaches of trust, may bring 
his suit to a hearing notwithstanding that the 
ordinary administration decree lias been obtained 
in a suit subsequently instituted, to which pltf. is 
not a party. If a second decree is made, both 
decrees ought to be prosecuted in the same branch 
of the ct. Where a first suit is stayed by reason of 
a decree in a second suit, pltf. in the first suit will 
ordinarily have the carnage of the decree. — .. 
Zaudaco V. Cassavetti (1871), L. R. 11 Eq. 439 ; 
24 L. T. 770. 

AnntfUUiona : — Ooxisd. Dowblggin r. Trotter, Trotter t?. 

Trottor(1872).2U W. It. 7U4. Mentd. Thomsuu r. 8. E. Ity., 

ti. B. liy. V. Thomsou (1882), 30 W. It. 637. 

8088. Partial stay — As to matters common to both 
actions.] — ^A creditor’s bill was filed, which also 
prayed other relief. Soon after a purely creditor’s 
suit was instituted by another party, A a decree 
obtained therein within seven days. The ct. 
staycid the first suit so far only as it prayed an 
administration of the assets. — Dryden v. Foster, 
Danson V. Poster (1843), 6 Beav. 146 ; 12 L. J. 
Ch. 189; 49E.R. 781. 

8089. Stay on terms — Undertaking to incorpovate 



Paet VIII.— Administeation by Couet. 


779 


In decree — Relief prayed by stayed suit.] — The com- 
mon administration decree having been made in a 
suit by one of the next of kin, a second suit was 
instituted six months after, by another next of 
kin, praying additional relief. The ct. stayed the 
second suit, on deft, in the first undertaking not to 
object to any additions to the decree which the 
judge in chambers might think reasonable. 

I will stay all further proceedings in the second 
suit, & make the costs of that suit costs in the 
the trust (Bomilly, M.B.). — (Iwyer v. Pbtekson, 
Peterson v, Peterson (1858), 20 Beav. 83 ; 53 
E. B. 828. 

Annotaiion : — ^FoUd. Matthowu v. Paluor, l^itchard v. 

Palmer (1863), 11 W. li. 610. 

8090. .] — Where two suits are 

instituted for the administration of the same estate, 
& a decree is made in one for ordinary administra- 
tion, but in the other suit the prayer extends to 
other matters, the ct. will stay proceedings in the 
suit in which no decree has been made, on the 
undei*taking of all parties in the other suit to 
introduce into their deci*co the extra matter prayed 
by that bill. — Mati’hews v. 1*almeii, Puitcuard v. 
Palmer (1803), 11 W. B. 010. 

8091. .] — A judgment creditor of 

deft, brought an action in the ct. of the County 
Palatine of Lancaster to obtain a declaration that he 
had a charge upon certain lands of deft, comprised 
in a certain deed of settlement, & to carry into 
effect the trusts of the settlement. He obtained 
jud^ent for a declaration of his charge, & for 
administration, inquiries & a receiver. After- 
wards one of the beneficiaries under the settlement 
brought an action in the High Ct. to carry into 
effect the trusts of the settlement, & charging the 
trustees with a breach of trust. Judgment was 
obtained & inquiries directed, including one as to 
the breach of trust : — Held : pltf. in the Palatine 
action was not a stranger to the action in the High 
Ct., & was entitled to the conduct of that acx>ion ; 
& he imdertaking to add the inqimy as to the breach 
of trust to the inquiry in the Palatine action, the 
Ct. stayed all pioccedings in the action in the High 
Ct. — Townsend v. Townsend (1883), 23 Ch. D. 
100 ; 48 L. T. 004 ; 31 W. B. 736, C. A. 

(c) Decree Unfairly obtained. 

ScCi ycnerally, Practice. 

8092. General rule.] — The i*ule, that when two 
suits are instituted for the administration of the 
same estate that shall be prosecuted in which the 
earlier decree has been obtained, does not apply 
where it has not been obtained fairly ; & the ct. 
held this to have been the case, where, on the same 
day of which notice had been given to an exor. to 
appear to an administration summons, he appeared 
of nis own accord at an earlier hour in the chambem 
of another judge, & consented to a decree on a 
summons then & not previously applied for by 
another pltf. — H arris v. Gandy, Wills v. Gandy 
(1869), 1 De G. P. & J. 13 ; 20 L. J. Ch. 38 ; 8 
W. B. 32 J 46 E. B. 263, L. C. & L. JJ. 

8093. Decree obtained for purpose of staying 
oonourrent action.] — ^Harris v. Gandy, Wills v. 
Gandy, No. 8092, ante, 

8094. Special directions as to proceeds of 

sale.] — Where a decree had been made in a creditor’s 
suit to take the usual accounts of an intestate’s 
estate a short time after the bill Hied, &, as alleged, 
with a view to prevent another creator who had 


itlan filed his bill for the same purpose, the ct., on 
an application to stay the proceedings in the 
second suit, will give special directions that that 
part of the real estate which it was alleged the 
administratrix was about to dispose of should be 
sold in the usual way, & the proceeds brought into 
ct. to abide further directions with reference to the 
debt due to the second creditor. — L iANKESTBR v. 
Wood, Grossman v. Wood (1866), 14 L. T. 612. 

8095. Collusive proceeding by friendly creditor.] 

— ^A trader in toe city of London against whom 
proceedings in bkpey. were pendi^, died insolv^t 
before adjudication, leaving all his property to his 
wife appointing her his extrix. A creditor 
i mm ftdiatoly filed his bill for a receiver until a 
personal representative should be^ constituted. 
The wife proved the will before a receiver had been 
appointed, & the creditor thereupon amended his 
bill, praying administration of the estate & a 
receiver. On the day on which the amended bill 
was served, a bill for administration was filed by 
another creditor in the Mayor’s Ct., a decree taken 
by consent for administration, & a receiver 
apjiointed. Tlie creditor in that suit was a friend 
of testator, who had just before testator’s death 
supported a proposal made by him for a composi- 
tion with his creditors. Part of the assets was out 
of the jurisdiction of toe Mayor’s Ct. : — Held : 
although the ct. will not generally interfere with 
the proceedings of another ct. which has power 
to do complete justice, yet, in the peculiar circum- 
stances of toe case, it was right to appoint a receiver 
in the Chancery suit. — Nothard v. Procttor 
(1875), 1 Ch. D. 4 ; 45 L. J. Ch. 302 ; 33 L. T. 709 ; 
24 W. B. 34, C. A. 

Annotation : — Mentd. Vickers «. Stevens & La (jouception 

Gold Mining Co. (1881), 44 L. T. 679. 

C. CosUi, 

See Sect. 8, sub-sect. It post. 


Sub-sect. 9. — Conduct of tub Action. 

A. In General. 

8096. Within discretion of court-^No appeal 
entertained.] — The conduct of a suit is a matter 
entirely within toe discretion of the judge in whose 
ct. the suit has been instituted, and the C’t. of 
Appeal will not entertain an appeal o n suc h a 
matter. — Dowbiggin v. Trotter, Trotter v, 
Trotter (1872), 27 L. T. 731, 20 W. B. 1024, 
L. JJ. 

3097. By what circumstances court guided 

— Action by creditors.] — Where two creditors’ suits 
have been instituted tor toe administration of the 
same estate, the question who is to have toe 
conduct of the proceedings is purely a matter for 
the discretion of the judge, to be exercised in 
chambers ; & in exercising his discretion, toe 
judare will have regard to whether the creditor, 
who has first obtained a decree, has conducted 
his suit with perfect fairness, dc to the nature & 
amount of his interest in the estate. 

A creditor took out a summons to admmister 
toe estate of a testator. The summons was 
dismissed by the chief clerk, as the will h^ not 
then been proved, but adjourned to be hewd before 
the judge in chambers. After toe will had been 

E roved, another creditor filed a bill for the adminis- 
ration of the same estate, ds obtained toe usual 
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Sect. 4. — Pradice: Sitb-acd, 0, A., B, (a) & (6)> <fe 
C. ; avb-aed. 10.] 

decree. WhUe the second suit was pending, pltf. 
m the summons, who had had no notice of the 
institution of the second suit, abandoned his 
adjourned summons, &> took out a second summons 
for the administration of the estate. An order 
was then made, at chambers, staying all pro- 
ceedings in the second summons, & giving pltf. 
in the summons the conduct of the second suit 
Pltf. in the suit now moved to discharge this 
order : — Held: as pltf. in the summons was the 
first in point of time, was the larger creditor, & 
had had no notice of the second suit, he must have 
the conduct of the j>i'ocecdmgs. — Harvey v. 
CoxwELL, Wilson r. Coxwell (1876), 32 L. T. 
52. 

8098. Interest of plaintiff seeking 

conduct.] — The general rule that where two actions 
have been commenced for the administration of the 
s^e estate the conduct of the proceedings will be 
^ven to pltf. in the first action, although the decree 
in the second has been obtained firat, applies to 
actions commenced in the Palatine Ct. of Lancaster, 
as well as to those commenced in the High Ct. of 
J ustice. In considering whetlier the rule ought to 
be applied, the ct. Avill have regard to the special 
circumstances, & will take into account the 
amoimt of the interest of pltf. in the first action, 

& his object in bringing his action. Whei'e 
pltf., being a stranger to the family, had bought up 
the reversionary interests of some of the residuary 
legatees ; — Held : not a sufficient reason for not 
giving him the conduct of the proceedings, although 
his purchase of some of the shares was disputed on 
the ground of inadequacy of consideration & undue 
influence. — Re Swire, Meu.or r. Swire (1882), 
21 Ch. D. 647 ; 46 L. T. 437 ; 30 W. K. .525, C. A. 

AnmUtlions Itr Ross, Winirtk'ld v. Blair, 11007] 1 

(^h, 482. Hentd. lie Cuiiiiolly, Wood r. Couuolly, llOllj 
1 Ch. 731. 

8099. Suits on behalf of infants — Preferential 
claim of mother of infants — Against nKpre remote 
relatives.]— (1) Upon the question as to which of 
two administration suits, relating to the same 
estate, should proceed, the ct. will prefer the mother 
of infants, as next friend, although in humble life, 
supposing she is respectable, & direct her suit to 
proceed, although a decree lias been made in the 
other suit. The appointment of a next friend is 
quite distinct from that of a guardian, the latter 
relatmg to the education, whereas the former only 
applies to the property. 

(2) Where a second administration suit is 
mstituted, the fact of there being already another 
bm filed with the same object should be stated to 
the ct., u^n the general principle, that in all 
^ P* appli^tions taken as unopposed nothing 
should be kept back. — Harris v. Liohtpoot, 
Harris v. Harris (1861), 10 W. 11. 31. 


B. To Whom given. 

{a) On Consolidation of Actions. 

8100. Party first In time.]— Habt v. Tulk. No. 
36, ante. 


— ^Residuary legatee.] — Kelk v. Archer, Archer 
V. £ele. No. 8047, ante* 

8104. .] — Penny v* Francis, Wood- 

hatch V* Francis, No. 8038, ante* 

8105. .] — Be Prime’s Estate, No. 8041, 

arde* 

(6) Where First Suit Stayed on Decree {Attained in 

Subsequent Suit. 

8106. Plaintiff in first suit.] — Hawkes v. Bar- 
rett, Williams v* Barrett, No. 8053, ante* 

8107. .] — Wheelhouse v* Oalvkrt, No. 

8068, ante. 

8108. .] — Two suits were instituted to 

administer the same estate. Pltf. in the first suit, 
was not a party to the second. A decree haying 
been obtained in the second suit, the proceedings 
in the first suit wore stayed. The conduct of the 
cause was given to pltf. in the flnst suit. — Belcher 
V* Belcher (1865), 2 Drew. & 8m. 444 ; 6 New Rep. 
314 ; 12 L. T. 792 ; 13 W. R. 913 ; 62 E. R. 689. 

8109. .] — Kenyon v* Kenyon, No. 8070, 

ante. 

8110. .] — Zambaco V. Cabsaveiti, No. 8087, 

aide. 

8111. .] — W 11 J.YAMS V. Matthews, Mat- 

thews V. Matthews, No. 8071, ante. 

8112. Unless in special circumstances.] — 

Re Swire, Mellor v* Swire, No. 8098, ante* 

8118. Second suit Improperly instituted.] — 

Two suits were instituted in the name of infants 
against an extrix., for administration ; the second 
suit being instituted in collusion with the extrix. ; 
a decree was made by consent in the second suit 
so as to defeat the first suit. The ct. gave the 
conduct of the decree to the next friend in the first 
suit. — Frost v. Ward (1864), 2 De G. J. & Sm. 70 ; 

3 New Rep. 348 ; 9 L. T. 668 ; 12 W. R. 285 ; 46 
E. R. 301, L. JJ. 

AnnotalUm Consd. Harvey v. CoxweJI, Wilson r, Coxwell 
(1876), 32 L. T. 62. 

8114. Unfair advantage obtained by second 

suit.] — A creditor took out a summons for ttie 
administration of testator’s personal estate only, 
which was insuifleient. On the day following the 
hearing of the summons, another cremtor, 
appearing by the solrs., who appeared for defts. to 
the summons, filed a bill for the administration of 
the personal estate, which bill he afterwards 
amended by making the heir-at-law a party, &; 
praying for admini^ration of both the re^ &; 
^rsonal estate, which together were sufficient. 
In the suit the same solrs. appeared for all parties. 

A decree having been obtained in the suit, the first 
creditor applied for leave to have the conduct of 
the cause : — Held : pltf. in the suit could not 
retain the advantage which had been unfairly 
obtained by him, &> pltf. in the summons must 
have the conduct of the cause. — R hodes v* Barret, 
f?* p. Singleton (1871), L. R. 12 Eq. 479; 24 
L. T. 654 ; 19 W. R. 871 ; sub nom* Rhodes v, 
Barret, Singleton v* Barret, 41 L. J. Ch. 103. 


8101. -— .]— Nowall V. Pascoe, Thompson 
Pascoe, No. 8039, ante. 

8102. ^ 

ante. 


-*]~-Re Prime’s Estate, No. 80* 


8108. Party most Interested In keeping down costs 


8115. First suit oommenoed In Palatine 

Court — Decree In High Court.]— ffe Swire, Mbllor 
V. Swire, No. 8098, ante* 

8116. ,] — Townsend v. Town- 

send, No. 8091, ante. 

8117. Not If reUef sought lmpeileetf]'-~A 
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creditor issued a writ for the admijiistratloii of the 
personal estate of S. , & subsequently obtained leave 
to amend his writ so as to include the real estate. 
Before any fmther steps were taJcen the exors. of 
S. filed a writ & obtained a full administration 
decree, & then applied for the stay of proceedings 
in the creditor’s action: — Held: 'the creditor’s 
action must be stayed, & pltf. in the exors.’ action 
was entitled to the conduct of the administration. 
— lie Smith’s Estate, MoMubray v. Mathew, 
Mathew v. Mathew (1876), 33 L. T. 804. 

8118. Hot if suit improperly instituted — 

Action by Joint creditor — Ad^nistratlon of estate 
of deceased partner only.] — A creditor of a partner- 
ship firm brought an administration action against 
the exor. of a deceased partner. Afterwards a 
separate creditor of the same partner brought an 
amninistration action against the exor. & obtained 
judgment. On an application by pltf. in the first 
action for the conduct of the proceedings in the 
second action : — Held : a joint creditor of a firm 
could not maintain a simple action for the adminis- 
tration of the estate of a deceased partner, & the 
first action was not properly con^ituted. The 
application of pltf. was consequently refused. — 
He McKae, Fobsteb v. Davis, Norden v. McRae 
(1883), 25 Ch. D. 16 ; 53 L. J. Oh. 1132 ; 49 L. T. 
544 ; 32 W. R. 304, 0. A. 

8110. Not If claim bond fide disputed.] — The 

general rule that where there are concurrent 
actions for administration the conduct of pro- 
ceedings under an order made in either action will 
be given to pltf. in the action first commenced 
does not apply where that pltf. is a creditor whoso 
claim is bond fide disputed. — He Ross, Wing- 
field V. Blair, [1907] 1 Ch. 482 ; 76 L. J. Oh. 
302 ; 96 L. T. 814. 


C. Loss of Right to Conduct. 

See, generally. Practice. 

8120. Delay — Conduct transferred to creditor.] — 

Bowen v. Webb (1794), 2 Fowler’s Exchequer 
Practice 178. 


8121. From next of kin.] — In case of 

unreasonable delay in prosecuting a decree in a 
suit by next of kin against an administratrix, the 
ct. will give leave to a creditor to prosecute a decree 
which has been so neglected. — Sims v. Ridge 
(1817), 3 Mer. 458 ; 36 E. R. 176, L. 0. 

AnnotaMon : — Oonsd. ^vanley v. Kiimaird (1843), 13 L. J. 
Ch. 65. 


8122. .] — Leave to prosecute a suit, 

mven to a creditor, a decree made some years 
before, not having been prosecuted, — ^Powell v. 
Wallworth (1817), 2 Madd. 183 ; 56 E. R. 302. 


8128. 


-.] — Leave given to a creditor to 


prosecute a suit. 

As he [the creditor] must abide by this suit, it 
is surely reasonable that he should be at liberty 
to prosecute it when the proper parties for that 

S urpose are guilty of d^y (Leach, V.-C.). — 
'lbming V. Prior (1820), 5 Madd. 423 ; 66 E. B. 
967. 


8124. Want of diligence — Bulk of assets In 
Ireland — Where another action proceeding.] — The 

assets, excepting a small part not realisea, were 
situated in Ireland, where another creditors’ suit 
for the administration of the same estate, was being 
actively prosecuted : — Held : pltf., in a creditors’ 
suit in this country, waa bound to proceed with 


proper diligence ; & not having done so, the 
conduct of the cause was riven to another creditor 
applying for the same, who had proved his debt 
under the decree. — Dbiswell v. Kino (1839), 8 
L. J. Oh. 158. 

8126. Irregularity In decree — Collusion sug- 
gested.] — (1) The ct. will not, on the ground of 
irreguhuity in a decree in a creditor’s suit, take 
the conduct of the suit from pltf. & give it to 
another creditor, though collusion be suggested. 

(2) Where there are two creditors’ suits the second 
suit seekii^ more extensive relief than the first, 
the ct. will not, at the instance of pltf. in the first, 
stay proceedings in the second suit. — Smith v. 
CiuY, Bbunwin V. (lUY (1846), 2 Ph. 169; 2 Coop. 
temp. Oott. 289 ; 8 L. T. O. S. 289 ; 41 E. R. 902, 
L. 0. 

8126. Bankruptcy of pialntil!.] — Order, in the 
nature of a supplemental decree, for a ci-editor who 
had proved ms debt to carry on a creditor’s suit, 
where the original plft. had been bkpt. — English 
V. Hayman (1853), 9 Hare, App. II, Ixxxviii ; 
68 E. R. 808. 

8127. Conduct of sale under decree— Plaintiff a 
stranger to family — & to property.] — Where a sale 
has been decreed in one of two concuivent suits, 
the fact of the party to whom has been given the 
conduct of the cause being an entii*e stranger to the 
family & to the property, is a sufficient i^eason for 
taking away from him the conduct of the sale, 
& giving it to the trustee & testamentary guardian 
of the infants. — He Garmeson’s Estate, Gar- 
meson V. Sharrod, Garmeson V. Sharkod (1872), 
21 W. R. 98. 

8128. Effect of loss of conduct — ^Papers in 
possession of former plaintiff — Right of new 
plaintiff — To inspection & copies.] — The prosecu- 
tion of a decree in a creditors’ suit having been 
taken from the pltf. & committed to another 
creditor, pltf.’s solr. was ordered to allow that other 
creditor’s solr. to inspect & take copies of all the 
papers in the cause, in his possession. — ^Bennett v. 
Baxter (1840), 10 Sim. 417 ; 9 L. J. Oh. 137 ; 
4 Jur. 50 ; 59 E. R. 676. 

AnnotaUona: — Oonsd. Simmonds v. G.E. Ily. (1868), 3 Ch. 

App. 797 : lie Hawkes, Ackenusn v. Lookhart, [1898] 2 

Ch. 1. 

8129. Former plaintiff deprived of costs — 

Subsequent to removal — Attendance at chambers.] 

— Pltf., deprived of the conduct of an administra- 
tion suit, who attended the taking of the accounts 
in chambers : — Held : not entitled to his costs. — 
Armstrong v. Armstrong (1871), L. R. 12 Eq. 
614 ; 26 L. T. 199 ; 19 W. R. 971. 

AnnoUUions : — FoUd.. Joseph v. Goode, Joseph v. Goode, 

Fisher V. Goode (1875), 23 W. R. 225. Mentd. He Watson, 

Turner v. Wataon, [1896] 1 Ch. 925 ; JSe Sewell, White «. 

SeweU, [1909] 1 Ch. 806. 

8180. .] — Joseph v. Goode, 

Joseph v. Goode, Fisher v. Goode, No. 8900, 
post. 

8131. Except hearing on further 

consideration — Application for costs already due.] — 

Joseph v. Goode, Joseph v. Goode, Fisher v. 
Goode, No. 8900, post. 


Sub-sect 10. — Proof op Will. 

8132. Whether proof of will necessary .]- 
Marriott v. Marriott, No. 7884, ante. 
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Sect, 4. — Practice: Svb-secis* 10 & 11. Sect, 5 
Svbsecta. 1, 2 8, A.] 

8138* .] — In a claim for administration of an 

estate, the probate or letters of administration 
must be produced. — ^Beaumont v. Jambs (1850), 
16 L. T. 0. S. 259 ; 15 Jur. 714. 

8184. .] — The administration of devised 

realty in this ct. does not generally depend upon 
probate of the will ; & therefore a plea by a device 
of real estate, who was also an exor. of the will, 
that he had not proved, & could not prove, the 
will, was ordered to stand for an answer. — Tem- 
pest V, Camoys (Lord) (1866), 35 Beav. 201 ; 14 
L. T. 8 ; 11 W. II. 326 ; 55 E. R. 872. 


Sub-sect. 11. — Interrogatories. I 

Sec Discovery, Vol. XVIII., pp. 200, 214- 
Nos. 1482-1484, 1014-1616. 


Sect. 5.— JUDGMENT OR ORDER FOR 
ADMINISTRATION. 

Sub-sect. 1. — When granted. 

See R. S. C., Ord. 55, r. 10. 

8135. Discretion of court — When excluded.] — 

(1) A party interested in the estate of a deceased 
person, even though that party be an infant, is 
not entitled, as a matter of course, to an adminis- 
tration judgment at the expense of the estate. 
Having regard to R. S. 0., 1883, Ord. 55, r. 10, a 
party interested is only entitled to an administra- 
tion judgment where there are questions which 
cannot be properly determined except by an 
a dminis tration action ; but the ct. has power under 
that rule to order a limited administration only, 
that is, to direct particular accounts Sc inquiries, if 
it sees ^ that the questions can thus be properly 
determined, the object of the rule being to prevent 
general administration except in cases of necessity ; 
& the ct. , in the exercise of its discretion as to costs 
under Ord. 55, r. 1, will order pltf. ; if an infant, 
then the next friend, to pay the costs of any 
unnecessary or improper administration pi-o- 
ceedings. 

Care must be taken not to give countenance to 
the notion that by seeking out an infant pltf. who 
may be a residuary legatee, or interested perhaps 
m a very small portion of the estate, an administra- 
tion judgment may be obtained at the expense of 

course as it used to be 
obtained. ^ That state of things is gone. Sc gone 
for ever : it was one of the greatest scandals of the 
profess ion. It was struck at. Sc most effectively 


by means of Ord. 55, Sc especially by Old. 65 as to 
costs, since, subject to a reservation made by the 
latter rule with regard to the right of exors* Sc 
trustees & mtgees. as to costs, the costs of adminis- 
tration actions whether instituted by next friends 
of infants, or by any one else, are in the discretion 
of the ct.. Sc being in the discretion of the ct., the 
ct will deal with them in a proper manner 
(Lindlet, L.J.). 

(2) Where real estate is devised to trustees in 
trust for sale with a discretionary power to post- 
pone the sale, the ct. will not interfere with a 
bond fide exercise of their discretion as to the time 
& mode of sale . — Re Blake, Jones v. Blake 
(1885), 29 Ch. D. 913 ; 54 L. J. Ch. 880 ; 53 L. T. 
302 ; 83 W. R. 886. 0. A. 

AnnokUiona : — As to (1) Befd. lie Piigh, Lewis v. Pritchard 

(1888), 57 L. T. 858 ; lie Richardson, Pole v. Pattenden, 

[1920] 1 Ch. 423. 

8136. Testator’s direction that adminis- 

tration by court be obtained — Effect of.] — A 

direction by testator that his exors. shall take 
pipceedings to have his estate administered by the 
ct. does not deprive the ct. of its discretion to 
refuse to make an order for administration ; but 
weight ought to be given to such a direction in 
considering whether the order shall be made. 
Where such a direction had been given, an order 
was made in chambers, on the application of one 
of the exors. more than a year aKer the death of 
testator, declaring that the estate ought to be 
administered by the ct., & directing an inquiry 
of what the estate then consisted. Defts., the 
other exor. Sc a party beneficially interested, moved 
to discharge this order, on the groimd that an 
order for administration was unnecessary. Sc 
would cause great Sc useless expense. The fudge 
refused to discharge the order. Sc his decision was 
affirmed by the Ot. of Appeal, who expressed their 
approval of the limited form in which the order 
was made. — Re Stocken, Jones r. Hawkins 
(1888), 38 Ch. D. 319 ; 57 L. J. Ch. 746 ; 59 L. T. 
425, C. A. 

8187. Matters influencing — Smallness of 

estate.] — Re Jennings, 8tock v. Jennings (1884), 
28 Sol. Jo. 477. 

gl3g, Duplication of proceedings.] — 

A mtgee. of shares of the proceeds of the residua^ 
real & personal estate of testator, who died in 
1872, brought an action in 1884 for the administra- 
tion of the estate, alleging misapplication by one 
of the trustees of moneys raised by mtge. of parts 
of the real estate Sc advances to the same trustee 
of parts of testator’s estate on equitable mtge. 
Pltf. applied under K. S. C., Ord. 15, r. 1, for the 
common accounts Sc inquiries in an administration 
suit Sc also for inquiries as to mtges. of the real 
estate &; as to advances to the trustee : — Held : 
Ord. 15, r. 1, must be read in connection with 
Ord. 55, r. 10, which makes it not obligatory on the 


PART VIII. SECT. 6, SUB-SECT. 1. 

1. Action by creditor — No personal 
ojtseta ^Nan-appearance of parties 
irUeresled in realty.] — Where in a 
creditor’s suit to administer the estate 

01 a deceased debtor to whose estate 
administration ad litetn had been taken, 
the bill allesred that there were no 
perronal assets. Sc the jparGes interested 
In the r^l estate had suffered the bill 
^ s?.^**?** agaioat them pro confesao, 
& did not appear at the hearing, the 
ct. ^de the usual decree, without 
requiring a general ailministratlon to 

2 Gr 


g. No evidence of adminiatralion 
qrarUed to nridow .] — Notice of motion 
for an order to administer the estate of 
deceased intestate, having been served 
on his widow as administratrix, the 
application was refused there being 
no evidence that letters of administra- 
tion had been granted to her . — lie 
Mahsiiai.l, Fowlkr r . Marmhali 
(1859), 1 Ch. Ch. 29.— CAN. 

h. Delay— Neceaaity for arrrice oj 
rwtice on all partiea.] — lie Fokrehter 


k. Jiiyht of creditors to adminia 


tration — Proof of right of applicant .] — 
On an application by a creditor for an 
administration order, only a certified 
copy of the will, showing deft, to be 
exor., was produced : — Held : primA 
facie evidence of appot. having a right 
to administration of the estate must be 
furnished Sc the motion was refused. 
—He Clarke (1806), 2 Ch. Ch. 57.— 
CAN. 

1. Diacretion of court — More ihan 
year since teatator'a death .] — On an 
application by a legatee for an order 
for administration of testator’s estate, 
the ot. has a discretion to grant or 
refuse the order although more than 
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ct. to order a general administration, & the Vice- 
Chancellor was right in refusing the common 
accoimts & inquiries in a case where, having regard 
to the period elapsed since testator’s death, it was 
uncertain whether a general administration order 
would be found at the hearing to be desirable & 
where if pltf . at the hearing established a case of 
breach of trust, accounts & Inquiries would have 
to be directed, going over in part the same ground 
as the common accounts &. inquiries. — Re Cyiion, 
Allen v. Taylor (1886), 29 Ch. D. 834 ; 64 L. J. 
Ch. 945 ; 63 L. T. 639 ; 33 W. R. 020, C. A. 

8189. 'Where infant beneficiaries con- 

cerned.] — Infanta were entitled under a will to 
legacies amounting together to £35,000, & they 
were also together entitled in remainder, subject 
to the life interests therein of four persons, to 
seven-elevenths of the residuary estate. An 
oririnating summons was taken out under R. S. C., 
Ord. 65, r. 4, by one of the tenants for life the 
infants, asking for the administration of testator’s 
estate. The summons was supported by one of 
the trustees, but was opposed by the other trustees 
& all the beneficiaries other than pltfs. : — Held : 
notwithstanding the discretion given to the ct. by 
R. S. e., Ord. 55, r. 10, the infants were entitled to 
an order for administration, but the ct. had power 
to direct only such accounts inquiries to be taken 
&> made as were absolutely necessary for their 
protection. — Re WiiiSON, Alexander v. Cai.dkr 
(1885), 28 Ch. D. 457 ; 54 L. J. Ch. 487 ; 33 W. R. 
679. 


8148. Right of creditors to administration—Of 
assets employed In trade — Under direction In will.] 

— ^Testator directed his ezors. to continue his 
business, & authorised them to apply the capital 
employed therein in carrying on the business, & 
to employ therein any money, part of his general 
estate. 


A. on behalf of himself & other trade creditors 
filed a bill for administration of the personal estate 
on the ground that the exors. had carried on the 
business which had since testator’s death become 
indebted to him &> others on trade debts. The 
exors. had not employed in the business any part 
of the estate beyond that which testator employed 
therein at his death. They admitted assets to pay 
all trade debts : — Held : A. ought to have 
proceeded against the exors. by action at law, Sc 
had no right to administration. — Owen v, Dela- 
MERE (1872), L. R. 15 Eq. 134 ; 42 L. J. Ch. 232 ; 
27 L. T. 647 ; 21 W. R. 218. 

Annotations : — Conid. Fairland v. Percy (1875), L. H. 3 
P. Sc D. 217 : Re Johnson, Shearman v. Robinson (1880), 
15 Ch. D. 548. Retd. Strickland v. Symons (1883), 22 
Ch. D. 666. 

See ^ f urther i Part V., ante. 


Sub-sect. 2. — Form and Amendment. 
Judgments. 


AnTiotcAion : — Conid. Re Blake, IHigho-Jones r. Blake (1885)* 

53 L. T. 302. 

To make order provisional — Requiring leave 
for proceeding under order.] — See R. 8. C., Ord. 
55, r. 10 a. 

8140. Partial administration — Power to order.] — 

Case of a decree for the purpose of carrying into 
effect an arrangement as to a part of the estate of 
testator, vrithout administering the estate or 
executing the trusts of the will generally. — 
Prentice v. Prentice (1853), 10 Hare, App. I, 
xxii ; 08 E. R. 1120. 

8141. .] — Re Rlake, Jones v. Blake, 

8142. Assets in England & Scotland— Probate 
obtained in England — Whether decree limited 
to assets in England — Testator domiciled in 
Scotland.] — ^Where the Probate Div. of the High 
Ct. of Justice has granted a general probate of the 
will of testator domiciled in Scotland, the Ch. Div. 
will make the ordinary decree for the administra- 
tion of the personal estate of testator without 
limiting it to the English assets, & notwithstanding 
the opposition of a majority of the exors. — Re 
Maxwell, Stirling-Maxwell v. Cartwright 
(1879), 11 Ch. D. 622 ; 48 L. J. Ch. 602 ; 40 L T. 
669 ; 27 W. R. 860, C. A. 

Annotations : — Oonsd. Ewlugr v. Orr Ewing (1883), 9 App. 

Cas. 34. Held. Ewing v. Orr Ewing (1885), 10 App. (Jm. 

460, n. 


SuB-SEcrr. 3 . — Proceedings Under. 

A. In General, 

8144. Service of decree — When & on whom 
necessary — Discretion of judge.] — Where a decree 
is made in an administration suit the judge in 
chambers will dispense vrith service of it on such 
parties as he considers properly may be omitted 
to be served, & will there direct service on such 
as he thinks it proper should be served. — D e 
Balinhard V. BULI.OCK (1862), 9 Hare, App. I, 
xiii ; 20 J.. T. O. S. 189 ; 08 E. R. 762. 

8146. Whether notice sufficient 

instead.] — L ee v. Sturrock, [1876J W. N. 220. 

8146. Application to vary decree — To whom 
made.] — An application on the part of a resp., who 
does not challenge any part of a decree, to vary it as 
to the administration of the estate, should be made 
to the Ct. of Ch,, not to the House of Lords. — 
Yates v. University College, Ixindon (1876), 
L. R. 7 H. L. 438 ; 45 L. J. Ch. 137 ; 32 L. T. 
43 ; 23 W. R. 408, H. L. 

Annotation : — ^Mentd. Re WiUiams-Taylor v. University of 

Wales (1908), 24 T. L. R. 716. 

Compare No. 7921, anfe. Nos. 8296, 8297, poai, 

‘ 8147. Appeal against decree — Containing declara- 

tion as to future rights — ^Whether sufficient ground 
for appeal.] — Testator gave after the death of his 


a year has passed since the death of 
testator ; Sc when the exors. are doing 
their best to realise the assets & are in 
no default, the application should be 
refused. — Re O ’Connor, O’CTonnor 
V, Fahbt (1898), 12 Man. L. K. 325. — 
CAN. 

m. — — Widow of iniedate entitled 
to fund — Onlv matter in dispute .] — 
Order for administration refused where 
the widow of intestate was clearly 
entitled to a fund which wae the only 


matter In dispute. — Re Ryan (1900), 
32 O. R. 224.— CAN. 

n. .] — The making of an ad- 
ministration decree is a question of 
procedure which lies in the discretion of 
the ct. — M aofabianb V. Brown, (19191 
N. Z. L. R. 218.— N.Z. 

o. Executor-creditor likely to con- 
sider his own interests — More than 
interests of other creditors,}— 'Vfhete an 
exor. had not probated the will for 
a very considmtfcble time Sc his con- 


ductegenerally impressed the ct. that 
he was likely, in the discharge of his 
duty as exor., to consider nis own 
interests as creditor more than the 
interests of the other creditors, an 
order was made for the administration 
of the estate in the Supreme Ot. — 
PowBR V. Munro (1912), 11 E, L. R. 
508.— CAN. 

p. Entire assets claimed by widow.] 
— Fbbly V, Fbicly (1900), 35 I. L* T. 
71.— IR. 
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Sect, 6. — Judgment or order for adminietration : 

Sijd)~8ect. 3, (a) <fc (fe), C., 2?. <fe B."] 

wife, a legacy to his son E. for life, & after Ws death 
to his chudren, & if he died without issue it was to 
be divided among testator’s “ sur\’iving children.” 
Six other legacies were given in a similai* way. All 
the seven children survived testator,^ A suit for 
administration was instituted to which all were 
parties. In 1830 an oi*der on further consideration 
was made, at which time six of the children were 
living, & it was declared, that on the death of the 
widow, E. would become entitled to the interest 
on the legacy for life, that on his death it would be 
divisible among his children then living, but if he 
died without leaving issue, then among the 
cWldren of testator who were living at testator’s 
decease. Testator’s widow died in 1838 & E. died 
in 1881 without ever having had a child. At this 
time one child only of testator was living & he 
applied for leave to appeal against the order of 
1836, on the ground that it was irregular in making 
a prospective declaration as to future rights : — 
Held : leave to appeal ought not to be granted, the 
fact that a declaration was made as to future rights 
being no sufficient reason for giving such leave in 
a case where all parties who could in any event be 
interested were before the ct. & adult when the 
declaration was made. — Curtis v. Sheffield 
(1882), 21 Oh. D. 1 ; 61 L. J. Ch. 635 ; 46 L. T. 
177 ; 30 W. R. 681, C. A. 

Annotations: — Consd. Staples, Owen v. Owen, [1916] 

1 Ch. 322. Befd. Fussell v. Dowdlng (1884), 27 Ch. D. 

237 ; Re Freme’s Contract, [1895) 2 Ch. 256. Mentd. 

Pcarethr. Marriott (1882), 22 Ch. D. 182. 

See, generally. Practice ; Judgments. 

8148. Delay in prosecution of decree — Effect of 
— On right to have conduct of cause.] — Where 
great delay has occurred in the prosecution of a 
decree for the administration of assets, a creditor 
may apply to have the conduct of the cause, 
though it has become abated by the death of a 
deft. — Cook v. Bolton (1828), 6 Kuss. 282 ; 38 
E. B. 1033, L. C. 

8149. .] — Inolts V, Bromley 

(1844), 4 L. T. O. H. 153. 

^ 8150. — — ,] — Where the prosecu- 
tion of an administration suit had been neglected 
for several years the conduct of it was given to 
parties who liad been proved to be creditors, until 
further order. — B eale' v. Symonds (1850), 2 
H. & Tw. 371 ; 47 E. B. 1727, L. 0. 

8151. ,] — ^Where a decree was 

made in an administration suit, directing the usual 
accounts & inquiries, & pltf. took no steps to 
prosecute the decree : — Held : deft, was not 
entitled to move to dismiss for want of prosecution, 
but ought to apply to obtain the conduct of the 
cause. — S imons v. Bagnell (1870), 19 W. B. 217. 

8152. Who entitled to attend — Person not a 
party — Having Interest In residue.] —Person 
interested, but not a party to the suit permitted 

to appear. v. Tucker (1844), 2 L. T. O. S. 

494. •* 

8153. Creditor— After claim established.]— 

Whore a decree has been made in a creditor’s suit 
for administmtion, leave to attend the proceedings 
will not be given to a creditor imtil hw h^s 
been admitted. — Lacey v. Hill, IjEney v. Hill 
He Zoetb V. Hill (1870), 23 L. T. 682 ; 19 W. r! 
174. 

of judge.] — ^An order had 


ADMmiSTRATOBS. 

j been made in a creditor’s action for accounts & 

I inquiries & the administration of the estate of S. 
A creditor whose debt had been admitted for 
£10,000 applied for leave to attend the proceedings 
at his own expense, or that he might at his own 
expense bo supplied by defts.’ solrs. with a copy 
of the list of claims lodged in the action & copies 
of affidavits relating thereto A defts. might be 
directed to give him notice of all proceedings to 
be taken under the order in reference to cUdms 
against the estate : — Ifeld : there was no power 
under the rules to give leave ; this was a matter 
for the discretion of the ct. under the general 
power of the judge to manage the business in his 
own chambers ; general leave to attend the pro- 
ceedings would impede the progress of business in 
chambers & ought not to be given ; appet. might, 
if he desired to do so, make a further application 
for leave to contest any particular claim ; & he 
ought to be supplied by defts. with copies of the 
affidavits & the list of claims at his own expense. — 
Ee Schwabacher, Stern v. Schwabacher, [1907] 
1 Ch. 719 ; 76 L. J. Ch. 399 ; 96 L. T. 664 ; 61 
Sol. Jo. 326. 

On claim against estate.] — See B. S. C., 

Ord. 16, r. 47. 

8155. Pending against representative — At time 
decree made — Apinropriatlon of assets for purposes 
of claim.] — There were two suits brought against 
the representatives of testator, one a creditors’ 
suit, & the other for a breach of trust. The 
accounts were taken in the first suit, & the debts, 
etc., ascertained, but the assets were insufficient 
to pay the debts in full, if pltf. in the second suit 
succeeded. The second cause not having been 
heard, the ct. ordered a part of the assets to be set 
apart to answer the claims of pltf. in the second 
suit with the costs, & the residue was apportioned 
& paid to the cieditors in the first suit. — Illing- 
worth V. Nelson, Swan v. Nei.8on (1830), 2 
Keen, 776, n. ; 7 L. J. Ch. 163 ; 48 E. R. 829. 

Annotation: — Apsrvd. Costerton v. Costerton, Clarke v. 

Wenn (1838), 7X. J. Ch. 302. 

8156. Representation of next of kin — By the 
representative — Sufficiency of.] — An order m^e in 
one suit giving liberty to prove in another suit for 
an amount to be certified by the chief ct., & a 
certificate made in pursuance of such order, are 
not alone sufficient to establish the debt in the 
other suit. 

When a fund has been brought into court in 
an administration suit, the next of kin are properly 
represented after decree by the personm repre- 
sentative imtil the fund has been distributed. 

When a decree has been made against an 
exor., & the estate of deceased exor., to make 
good a breach of trust, payment by the surviving 
exor. of the whole amount duo is a complete 
discharge of deceased exor.’s estate, 8c it is not 
competent for ct. to enforce payment against de- 
cease exor.’s estate in order to establish con- 
tribution. — Micklbthwait V. Winstanley (1864), 
5 New Rep. 204 ; 34 L. J. Ch. 281 ; 11 L. T. 682 ; 
13 W. B. 210, L. JJ. 

8157. Authorisation of lease — On counsel's certi- 
ficate— Without referring back to master.] — In an 

administration suit, the ct. upon the certificate 
of counsel, will authorise a lease without a reference 
back to the master to settle it. — ^D ay v. Croft 
( 1851), 14 Beav. 219 ; 61 B. B. 270. 

8168« Admitting life tenant into posseialon — Ot 
settled land dc heirlooms — ^Whetb«r security. 
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re<riilr6d.]^It is not now the practice, upon an 
order on further consideration in an administration 
action in ordina^ cases, to require the tenant for 
life to rive security before being let into possession 
of settled land & heirlooms, but he is only required 
to sign an inventory of the latter. — ^Temple v. 
Thbino (1887), 66 L. J. Oh. 767 j 56 L. T. 283. 

Proceedings affecting infants.] — See^ generally, 
Infants. 

Proceedings affecting lunatics.] — See, generally. 
Lunatics. 


B, Payment into Court, 

(a) By Representative. 

On admission of assets.] — See Part VI., Sect. 5, 
sub-sect. 4, B., ante, 

Blisoonduct relating to assets.] — See Part VI., 
Sect. 2, sub-sect. 4, A., ante. 


{b) By Other Persons. 

8159. Assets claimed as donatio mortis caus& — 
Whether order for payment made — ^Upon motion.] 
— ^Peacham V. Daw (1821), 6 Madd. 98 ; 60 E. R. 
1029. 

8160. .]— In a suit for the adminis- 

tration of testator’s estate, the ct. refused, upon 
motion, to order the payment into ct. of a fund 
which was claimed as a donatio mortis causd, & 
which was admitted by the answer of the party 
claiming it to be in her possession. — O utting v. 
Rand (1836), 5 L. J. Oh. 213. 

8161. Person claiming as creditor — In possession 

of estate money — Payment condition precedent to 
hearing of claim.] — A person who has received 
money belonging to an estate, against which he 
seeks to prove as a creditor, must, if his claim be 
disputed, pay into ct. what he admits having 
received before his claim can be heard (Romilly, 
M.R.). — Stevenson v. Maruioit (1870), 39 

L. J. Oh. 668. 

8162. Misappropriation by agent — Of sums re- 
ceived for payment in — Liability of principal to 
reooup-;-Negligenoe.] — M., having by an order in 
an administration action been appointed salaried 
manager of a colliery forming pan of the estate, 
paid from time to time the proceeds of the colliery 
to his solr. for payment into ct. to the credit of 
the action. The sums were misapprojpriated by 
the solr. ; — Held : M. although justined in employ- 
ing a solr. to make the payments into ct., was, 
notwithstanding, liable to make good aU sums 
misappropriated, inasmuch as the whole circum- 
stances of the case showed negligence. — Re 
Mitchell, Mitchell v. Mitchell (1884), 64 
L. J. Oh. 342 J 52 L. T. 178 ; 1 T. L. R. 163. 

8163. Defendant leaving Jurisdiction — After non- 
compliance with order — Variation of order — For 
payinent direct to plaintiff.] — By order on further 
consideration deft, was ordered to pay money into 
ct., which was then to be carried to the credit of 
an action for administering the estate of testator, 
whose extrix. was pltf . in the present action. Deft, 
went abroad without complying with the order. 
On appeal, the order was varied by ordering deft, 
to pay the money to pltf., who was then to pay it 
into ct. in the administration action, such an 
order being capable of being better enforced 
against deft.*s property than the order as originally 


framed. — ^D b La Pole (Lady) v. Dick (1886), 
as reported in 29 Oh. D. 361, 0. A. 


Annotaiions : — BcU. Robinson v. Oallard (1889), 60 L. T. 
697. Mentd. R. V. Oxfordshire JJ., 11893] 2 Q. B. 149 ; 
He Groer, Napper v. Fanshawe, U'895] 2 Ch. 217 ; Bagley 
V, Maple (1911), 27 T. L. R. 284. 


C. Appointment of Receiver. 
See Beceiverb. 


D. Accounts. 

See Part VI., Sect. 4, ante. 


E. Inquiries. 

See B. S. 0., Ord. 33, r. 2 ; Ord. 65, r. 15 a. 

Inquiry on footing of wilful default.] — See Part 
VI., Sect. 6, sub-sect. 2, B., ante. 

Who entitled to prosecute.] — See R. S. 0., Ord. 16, 
r. 39; Ord. 65, r. 9, & Sub-sect. 3, A., ante. 

8164. Discretion to order — Decree never made 
nor suit revived — ^Though commenced hundred 
years previously — Special circumstances.] — Bal- 
lard V. Milner (1895), 39 Sol. Jo. 217. 

8166. Objection to Inquiry-— Time for making.] — 

If an order directing inquiries be deemed un- 
necessary, the party objectmg should promptly 
apply to the ct. to discharge it ; as a ct. of apperi 
would not listen to objections taken after the 
delay & expense of the inquiries were incurred, & 
if it did it would reject the information so obtained. 
— Rowley v. Adams (1849), 2 H. L. Cas. 725 ; 
9 E. R. 1267, H. L. 

Annoiaiion: — ^Mentd. Paddon t>. RlohardBon (1855). 7 

Be G. M. Sc G. 563. 

8166. Matters to which inquiries directed — 
Accounts — Special ground to be shown.] — Sadlier 
V. Lushington {circa 1790), cited 13 Ves. 263; 33 
E. R. 293. 

Annotation: — ^Refd. Simmons v. Qutteridge (1806), 13 Yes. 

262. 

8167. Property In name of deceased’s wife 

— Alleged to be separate estate.] — In a suit against 
defts., who were the personal representatives both 
of testatrix, who died during coverture, & of 
her husband, praying an account of her separate 
estate, & a declaration that certain sums of stock, 
which stood, & always had stood, in her name, 
constituted pai't of that estate, although the 
husband & his exors., during a long period of 
years, had uniformly acknowl^ged these sums to 
be, &i dealt with them as being, part of her separate 
property ; & although strong evidence was 

adduced by pltf., which was not met by any evi- 
dence on the other side ; yet the ct. refused to 
make the declaration at the original hearing, & 
only referred it to the master to toke the account 
generally, with special inquiries founded upon the 

Where an inquiry as to debts has been directed 
before decree, & the master has reported that there 
ekre no debts, the decree at the original hearing 
must nevertheless direct an account of debts. — 
Hornby v. Hunter (1826), 1 Russ. 89 ; 38 E. R. 
85 ; affd. (1828), 5 Russ. 149, L. 0. 

Annotation: — Oonsd. Tomlin v. Tomlin (1841), 1 Hare, 236, 

8168. Proposed management of estate — In 

creditor’s suit.] — Inmiiries of the propriety of the 
proceedings proposed to be taken for the beneficial 
management & reedisation of the estate of testator 
or intestate will not be directed in s, creditor’s 



786 


Executors and Administrators. 


SecU 6. — Judgment or order for administration: 

Sub ^ sect . 3, E.t F . d : G .] 

suit. — OoiiLiNSON r. Ballard (1842), 2 Hare, 
119 ; 67 E. R. 49. 

8169. Legacies held on trust for religious 

purposes — ^Whether directed under common decree.] 

— ^tfpon a claim filed by some of the residuary 
devisees, under the will of testatrix who had given 
various legacies to Roman Catholic priests & 
charities, for the administration of her estate, a 
reference to the master was asked, to inquii'e 
whether any of the legacies so given by the will 
were held upon any secret trusts for the perform- 
ance of pious acts connected with the Roman 
Catholic rel^on : — Held : these inquiries could 
not he directed upon a claim. If pltfs. wanted 
more than the common administration decree 
they must file a bill for the purpose. — Gilpin 
V. Magee (1851), 20 L. J. Ch. 639 ; 17 L. T. O. S. 
293. 


8170. Propriety of infant *s maintenance.] — 

In an administration suit an inquiry as to the 
propriety of maintenance to an infant may be 
directed by the decree at the liearing.— CTross v. 
Beavan (1851), 2 Sim. N. S. .53 ; 15 Jur. 603 ; 
61 E. R. 260. 

8171. Leases made by trustee of will.] — 

Inasmuch as, by the new practice, a suitor may 
have an estate administered without formal 
pleadings, ample power is given under Ord. 20 
of Oct. 16, 1852, to the judge, upon any reasonable 
suggestion, or any fact reasonably apparent 
on the proceedings, without the expense of formal 
evidence or of discussing formal evidence, to direct 
any further account or inquiry that may seem to 
him to be necessary. 

Therefore, where a trustee under a will had 
leased testator’s estate, consisting of freehold 
houses, for sums considerably less than the 
houses let for during testator’s lifetime, the 
expenses of repairing which, were heavy, falling 
upon the lessees, inquiries as to the leases were 
directed, on the application of a residuary legatee 
who had obtained an order in chambers for 
administration of the estate. — Mutter v. Hudson, 
Hurpord V. Hudson (1855), 26 L, T. O. S. 116 ; 
2 Jur. N. S. 34. 

8172. Infant's state of mind.] — In a suit to 

administer the estate of testator, a devisee infant 
being incapable of managing his affairs a motion 
made for a decree under 15 & 16 Viet. c. 86, s. 16, 
for a reference to chambers to inquire into the 
devisee’s state of mind. Motion refused, & no 
order made. — Adams v, Smyth (1853), 22 L. J. Ch. 
968 ; 1 W. R. 475. 

See, generally. Infants; Lunatics. 

8173. Whether breach of trust by testator.] — 

In a suit for the administration of the estate of a 
deceased trustee which was instituted by persons 
claiming to be his creditors by virtue of a breach 
of trust, against his exor. k devisee in trust, 
subject to the payment of debts, & the persons 
benehcially interested under his will, & in which 
the exor. dc devisee in trust by answer admitted 
his testator’s breach of trust, but the persons 
beneflcially interested by answer denied it, & in 
which no evidence was entered into on the part of 
pltfs. the common administration decree in a 
creditor’s suit was made, without any special 
direction, for inquiry respecting the breach of 


trust. — ^T baoub V, Fisher (1856), 1 Jur. N. S. 
1037 ; 3 W. R. 587. 

8174. Propriety of sale of real estate.] — 

Re Mills, Mills v. Mills, [1884] W. N. 21. 

See, further. Sub-sect. 3, G., post, & generally ^ 
Sale of Land. 


8176. Propriety of Investments.] — An 

action was commenced by originating summons* 

on Mar. 25, 1893, it was declared that the trusts 
of a will ought to be performed under the direction 
of the ct., & certain inquiries were directed, 
among others as to the value of the mtge. securities 
& whether they were sufficient, & whether they 
should be called in or retained, & in case they were 
it^uiilcient “ under what circumstances & by 
whom the moneys owing thereon were advanced, 
& what valuations were taken by the persons 
advancing such moneys, & whether such invest- 
ments were proper.” On Nov. 6, 1894, further 
inquiries & accounts were directed, &, among 
others, an account of the personal estate not 
specifically bequeathed of testator’s estate. The 
chief clerk ceitided on Mar. 26, 1896, that the 
investments were to a certain extent improper, 
& as to one of them that it was made on no 
sufficient valuation, & found that defts. wore 
liable thereon. A summons was then taken out 
by them asking that this might be varied, & it 
was so varied on the grounds that it was beyond 
the scope of the inquiry & not borne out by the 
evidence. The question now arose, the summons 
to vary coming on with the further consideration, 
what further relief there was, if any, os it lay in 
respect of a breach of trust, k could not pi*esum- 
ably be given on originating summons ; — Held : 
the words of inquiry above set out went too far, &, 
if objection had been taken to it at the time, it 
would not have been proceeded with, but not 
having been objected to it was now binding on 
the ct. That being so, it would be idle to send 
appets. to commence another action, &>, as the 
account asked for was one upon which defts., 
if the case had occurred prior to Jud. Acts, might 
have been held liable on the common account, 
the benenciaries were entitled to have it taken. 
At the same time there was no intention of getting 
rid of the rule by a side wind which prevented 
contested cases being decided on originating 
summons, & if, therefore, it appeared on taking 
the account that it involved vivd voce evidence, 
application should be made for directing the issue 
to ne dealt with in the proper mode. — Re Stuart, 
Smith v. Stuart (1896), 74 L. T. 546 ; subsequent 
proceedings, [1897] 2 Oh. 583. 

Annotation: — FoUd. lie Newland, BuHh v. Summors (1904), 

49 Sol. Jo. 14. 

Compare No. 7279, ante. 


8176. Class entitled — Scope of Inquiry — 

Heir.] — Under a direction, in a decree or order, to 
inquire who is the heir-at-law of a deceased person, 
it is not the practice to inquire who is the customary 
heir, although it appears that deceased was entitled 
to land of copyhold tenure. — Freeman v, Roberts 
(1841), 10 L. J. Ch. 815. 

8177. Family.] — Wood v. Wood 

(1843), 3 Hare, 65 ; 1 L. T. O. S. 76 ; 8 Jur. 266 ; 
67 E. R. 298. 


AnnokUiona : — ^Befd. lie Parkinson's Tmst, Ex p, Tbonipson 
0851) J Sim. N. S. 242 : Pitt v. Clarke (1876h 45 L. j; Ch. 
849. Mentd. Webb v. Woous (1852), 21 L. J, Ch. 625. 


8178. 


-,] — After a decree 


been made on the construction of a will k for the 
administration of testator’s estate in accordance 
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therewith, a will of later date was found duly 
executed & almost an exact counterpart of the 
earlier will. Questions liaving arisen as to the 
effect of the new will on certain legacies, named 
in bolli wills, which by the decree )iad been held 
to be sui>er8eded, the ct., on the application of the 
trustees, directed an inquiry as to who were 
the pel sons interested in setting up the alleged 
new will, & that notice should be given to such 
persons that/, unless they, within a limited time 
took steps to recall the existing probate, & to 
piove the new will, the ct. would proceed to 
administer the estate on the will as proved. — 
Uariiison V. Every (1876), 34 L. T. 238. 

8179. .] — Where testator has 

left his residuary estate to a number of persons by 
various class descriptions, the more convenient 
course in an ordinary administration action is to 
insert in the judgment a general inquiry as to who 
arc entitled to the estate, & in what shares & 
proportions, instead of putting in numerous 
inquiries as to the various classes. — Re PooKS, 
Brown v. Stone (1882), 30 W. R. 923. 

SeCt gcncrallyt Wills. 

8180. Before accounts ordered.]— In 

a suit to administer an estate where inquiries are 
necessary to ascertain a class of persons benclically 
interested the regular course is to direct the inquiry 
as to such persons in the first instance, & not, 
until that inquiry is answered, to order the master 
to proceed to take the accounts. It is only where 
the circumstances of the case are such as to satisfy 
the ct. that the persons interested are parties to the 
suit that tJic ct. will, at the hearing, direct the 
master to proceed to takt; the accounts, if he should 
11 nd the persons interested are parties. — Baker v. 
Harwood, Fenwick v. Baker (1842), 1 Hare, 
327 ; 0 Jur. 552 ; 66 E, K. 1058. 

F, Getting in Assets , 

8181. Assets abroad — Appointment by master of 
person abroad — To transmit property to England.] — 

Drewry V. Darwin (1765), cited 24 L. J. Ch. 121. 
Amiotalion ; — FoUd. Hinton v. Oalli (1854), 24 L. J. CU. 121. 

8182. Refusal of executor to recover — Account 
directed against debtor.] — There may be circum- 
stances under which the ct. will, at the suit of 
universal legatees under a wiU, direct an account 
against a debtor to testator’s estate, without 
collusion being established between debtor & 
t/he personal representative, or any evidence of 
insolvency on the part of the latter, or of his refusal 
to sue debtor other than his omission to insti- 
tute proceedings for a considerable period. Qu, : 
whether an honest refusal by an exor. to institute 
a suit against a solvent person reasonably alleged 
to be equitably indebted to testator is sufficient 
of itself to enable the universal legatee of testator 
to sue the debtor in equity, maMng the exor. a 
party. — ^Barker v. Birch (1847), 1 De G. & Sm. 
376 ; 10 L. T. O. S. 66 ; 11 Jur. 881 ; 63 E. R. 
1112 . 

Annotaiioiia : — Consd. Bolton r. Powell (1851), 14 Beav. 276. 

ReM. Wilson V, Short (1848), 6 Hare, 366 ; Powlos v. 

Hargreaves (1853), 3 De G. M. Sc G. 430 ; Stainton v. 

Carron Co. (1854), 18 Beav. 146. 

8183. Against bankrupt firm — Legatees 

allowed to prove in bankruptcy.] — Where the exor. 
under the will of a creditor of a bkpt. firm, declines 
to make proof S/gainst the estate of bkpts., on the 
ground that he is ignorant of the circumstances 
under which the debt accrued, the ct. will allow 
fe J.— VOL. XXIV. 


proof by the residuary legatees under the will, 
subject to a direction for payment of the dividend 
to the exor . — Re Strahan, Paul & Batiks, fCx p. 
Oaldwell (1865), 13 W. K. 952. 

8184. Debt due to estate — By executor refusing 
to act — Payment into court.] -A. & B. were 
appointed trustees, & A., B. & C. exors. of a will. 

A. & 0. alone proved. B., in his answer, said he 
declined fx> act in the trusts ; but it appeared that 

B. Sc his partner were indebted to testatrix at her 
death, that her exor. had lent them part of tlie 
fissets, Sc that they had paid some of her debts. 
The ct., on motion, ordered B. to pay into ct. the 
balance due from him Sc his partner, who was not 
a party to the suit. — White v. Barton (1854), 
18 Beav. 192 ; 52 E. R. 76. 

8185. Where debtor to estate Insolvent — & party 
to suit.] — It is the proper course in an 
administration suit, where a debtor to the estate 
is insolvent, to direct an inquiry as to the best 
course to be pursued, where the debtor is not 
a party to tlie suit ; but if a party, to direct him 
to bring the money into ct. immediately. — 
Walker v. Simpson (1855), as reported in 1 
.Tur. N. S. 675. 

G. Sale of Real Estate. 

SeCt generally y Sale op IjAND. 

8186. Jurisdiction to order — To pay costs of suit 
— Where personalty available.] — Real estate was 
devised & vested in trustees in trust for certain 
persons, amongst wliom were an infant Sc persons 
not in esse. Debts & legacies were paid out of 
the personal estate, before any^ provision was made 
for payment of the costs of suit. While there was 
personal estate remaining, & before the facts hail 
been so ascertained as to make a sale of the i*cal 
estate proper, a decree was made for sale of the 
real estate for payment of the costs : — Held : 
although the decree was not such as would have 
been pionounced on duo consideration & would 
have been varied on a re-hearing, yet a purchaser 
under it was not entitled to be discharged from 
his purchase, on the ground of irregularity, there 
being no want of jurisdiction or parties. — Baker 
V. Sowter (1847), 10 Beav. 343 ; 16 L. J. Ch. 
333 ; 9 L. T. O. S. 530 ; 50 E. K. 614. 

8187. In suit by beneficiary.] — The ct. has 

jurisdiction to order the real estates of deceased 
debtor to be sold for payment of his debts in a suit 
instituted, not by a creditor of deceased, but 
by a person interested in liis estates under his 
will. — Rodney v. Rodney (1848), 16 Sim. 307 ; 
11 L. T. O. S. 532 ; 12 Jur. 665 ; 00 E. R. 892. 
Annotation : — Reid. Klnderley v. Jervis (1856), 22 Beav. 1. 

8188. Without mortgagee’s consent — Sale 

ordered subject to mortgage.] — Wickenden v. 
Rayson, No. 8198, post. 

8189. Notwithstanding restrictions in will — 

Direction to postpone sale.] — Testator de\dsed Sc 
bequeathed all his real &; personal estate to 
trustees upon trust as soon as conveniently might 
be after his death, to sell his real estate, excepting 
only his estate at B. as to which it was his will that 
the same should not be sold until after the expira- 
tion of five years from his death, unless in the mean- 
time a certain price could be obtained for it : — 
Held : a decree made on summons for administra- 
tion of the real Sc personal estate under 15 &; 16 
Viet. c. 86, s. 47, was properly made, notwith- 
standing tlie restriction on the trust for sale. — D e 
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La Ballb V. Moorat, Moorat v. Moorat (1870), 
L. K. ] 1 Eq. 8 ; 40 L. J. Oh. 44 ; 23 L. T. 479 ; 
19 W. R. 88. 

8190. Of land taken under writ of sequestra- 

tion — For non-compliance with order of court.] — ■ 

Doft. in an administration suit failed to comply 
with an order, wliicli had been registered, directii^ 
him to pay two sums of money into ct. to the credit 
of the cause. Sequestrators, under a writ issued 
by pltfs., having entered into possession of deft.’s 
real estate, a petition was presented by pltfs. 
under 27 & 28 Viet. c. 112, praying that such 
real estate might be sold & the proceeds applied 
in pa>Tnent of the moneys due from deft. : — Meld : 
I)ltf8. were not creditors to whom the real es^te 
of their debtor had been delivered in execution, 
& petition dismissed accordingly. — Johnson v. 
JiUROEss (1873), L. R. 16 Eq. 398 ; 42 L. J. Ch. 
400 ; 28 L. T. 188 ; 21 W. R. 453, 1.. J. 

Annotation : — ^Refd. Re Hastings, Ex p. Brown (1892), 61 
L. J. Q. B. 654. 


See, further. Execution, Vol. XXI., pp. 691 
et seq. 


8191. 


To raise legacies.] — M. had three 


daughters, & in the case of two of them, D. & R., 
lie secured by bond or covenant on their respective 
marriages the payment of a portion of £5,000 after 
his death to the trustees of their marriage settle- 
ments, & an annuity until the £5,000 became p^- 
able. By his will N. gave to his third daughter E., 
then unmarried, an annuity for life, & in case she 
should marry he gave a portion of £5,000 for her 
children attaining twenty-one, & he charged aU 
the three sums of £5,000 on his real estate. The 
real estate was settled by the will. In 1880 the 
tenant for life, who was also legal pereonal repre- 
sentative of M., commenced an action to get the 
real estate cleared of the cliarges. Defts. to that 
action were the remaindermen. The tw'o por- 
tions given to D. & E. were then raisablc, & 
an order was made that those portions should be 
raised by a mtge. of the estate to be settled by the 
judge, together with a sum paid for the enfranchise- 
ment of certain copyliolds, part of the estate. The 
annuitant R. & the portioners were served with 
notice of the jud^ent. The mtge. was executed, 
iL the money paid into ct. & distributed amongst 
the pei'sons entitled. The mtge. was made by the 
tenant for life, who was appointed to execute the 
mtge. for the purpose of conveying the interests 
of the remaindermen. It contained a recital of 
the proceedings in the action, & was expressed to 
be without pi*ejudice to any charge subsisting in 
the mtged. property under the wul. The mtgee. 
brought an action for a declaration that his m^e. 
took priority over the third portion : — Held : 
treatii^ the action as an action for the administra- 
tion of the unadministered estate of M., & the 
annuitant & portioners as legatees whose legacies 
were payable out of the real estate solely, the ct. 
had jurisdiction to direct the two portions to be 
raised & to give the mtgee. a title free from the 
third portion, but the onus was on the mtgee. to 
show that what was originally a pari paesu charge 
had been postponed, & he had not done so. 

In this view the ct. had jurisdiction to direct 
the two legacies to be raised by mtge. or sale 
(Cozens Hardt, M.R.). — Nightingale v. liEY- 
NOLDS, [1903] 2 Ch. 230 ; 72 L. J. Ch. 664 ; 88 
UT.654 ; 52W.R. l.C.A. 


8102. Matters preliminary to order — Inquiry as 
to fitness & propriety of sale.] — Testator directed his 
trustees to apply his personalty in paying debts 
& legacies, contemplating that there might be a 
surplus, & he directed the application of the rents 
of the realty on payment of such of his debts, 
except his mtge. deb1», & legacies as his personalty 
should be insumcient to pay. A suit was instituted 
to administer his estate, & the personalty being 
insufficient to pay the debts & legacies, mtge. 
debts created by testator remained unpaid, & 
no direction waik given in the suit respectii^ them. 
The two first tenants for life & a remainderman 
concurred in a petition for a sale of such part of 
the realty as should be sufficient to pay off the 
ratges. & for an account : — Held : there ought to 
be an inquiry what part of the real estate it would 
be fit & proper to sell to pay off the mtges. & for 
an account the ct. having power after decree to 
direct a sale. — Cooke v. Ciiolmondeley (1857), 

4 Drew. 244 ; 5 W. R. 836 ; 62 E. R. 94. 

8193. .] — Ke Mills, Mills v. Mills, 

[1884] W. N. 21. 

8194. Appointment of person to execute con- 

veyance — On refusal of devisees.] — In a creditor’s 
suit a decree was made that the equity of re- 
demption in estates of testator devised by him, 
subject to certain mtge. & incumbrances, should 
bo conveyed to such of the respective mtgees. as 
should be willing to release testator’s estate from 
their respective debts. The devisees under the 
will, two of them being married women, refused 
to execute a deed of such conveyance, tendered 
to them by a mtgee., & approved by the master. 
On the petition of the mtgee., presented under 
11 Geo. 4 & 1 Will. 4, c. 00, a person was appointed 
by the ct. to execute the conveyance in the place 
of the devisees. — lIooD v. Hall (1850), 19 L. J. Ch. 
312; llJur. 127. 

8196. Delivery of title deeds — From person 

not a party.] — The ct. has no jurisdiction in an 
ordinary adimnistration action to make an order 
against a person who is not a party to the action 
but has obtained leave to attend the proceedings, 
for delivei*y up of title deeds relating to the estate. 
— He Parkes, Simpson v. Parkes (1892), 66 
L. T. 151 ; 36 Sol. Jo. 217. 

8196. Accounts of personal estate — Infant 

Interested In real estate.] — In a suit for administer- 
ing the property of a person deceased, if an infant 
deft, is intei'ested in the real estates, the ct. will 
not direct those estates to be sold, until the 
accounts of the personal estate have been taken 
& the cause heard for further directions.^ — Baillie 
V. Jackson (1839), 10 Sim. 167 ; 69 E. R. 576. 

8197. Form of order.] — Bridqbn v. Lander 
(1787), 3 Buss. 346, n. ; 38 E. R. 006. 

8198. When subject to mortgage.] — In a 

creditor’s suit for the administration of real estate 
subject to a mtge. having priority to the claims of 
creditors, a sale of the estate free from the mtge. 
cannot be directed without the consent of 
mtgee. whether he is a party to the suit or not. 

If, however, the mtgee. is a party to the suit, the 
direction will not be made in the common alterna- 
tive form, namely, that the property shall be sold 
free from his security if he concurs in the sale 
subject to it if he does not concur ; but the ct. 
will require the mtgee. to elect at once whetheif he 
will concur or not. — ^W ickenden v . Ratson 
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(1865), 0 De O. M. & O. 210 ; 26 L. T. O. a 192 ; 
4 W. B. 89 i 43 B. B. 1213, L. 0. 

8199. Grounds for ordering — Payment of debts.] 

— A. by will subjected both his real & personal 
estate to the payment of his debts. Decreed that 
the heir should pay the debts by such a time, or in 
default thereof the real estate to be sold & liberty 
given to the heir to sue for the personal estate. — 
Stydolpii V. Lanqham (1705), 2 Eq. Cas. Abr. 
506 ; 22 B. R. 428. 

8200. — — .] — Rodney v. Rodney, No. 

8187, ante, 

8201. Payment of costs — Whether proper 

where personalty available.] — Baker v . Sowteii, 
No. 8186, ante. 

8202. Resulting benefit to Infant — Whether 

sufficient.] — An estate descended to an infant 
heir cannot be sold at the suit of creditors, on the 
ground that, from the circumstances of the pro- 
perty, a sale will be beneficial to the infant. — 
Brookfield v. Bradley (1822), Jac. 032 ; 37 
E. R. 989. 

8203. Effect of order — Conversion into per- 
sonalty.] — Flanagan v. Flanagan (1768), cited 
1 Bro. C. C. 500; 28 E. R. 1261, L. C. 

Annotationn : — Coiud. Fletcher v. Ashbumer (1779),! 
J3ro. C. C. 497 : Oxenden v. Compton (1792), 2 Ves. 69 ; 
Walker v. Donne (1793), 2 Vos. 170 ; Johnson v. Webster 
(1854), 4 De G. M. & Q. 474. Apld. Crowther v. Bradney 
(1873), 28 L. T. 464. Polld. Steed v. Preece (1874), 
L. Tl. 18 Eq. 192. Beld. Burgesa v. Booth (1908), 99 
L. T. 077. 

8204. .] — Testator gave the residue 

of his real & personal estate to his three sisters as 
tenants in common & empowered his exor. to sell 
all or any part of his real estate & to stand possessed 
of the clear proceeds upon trust to pay his debts, 
funeral & testamentary expenses & legacies & 
to hold the residue in trust for his three sisters as 
tenants in common & to pay & divide the same 
aAscordingly. A portion of the real estate was 
sold under an order of the ct. with the concurrence 
of testator’s sisters for the purpose of paying off 
a mtge. on another part of the estate. The pur- 
cliaso-money was paid into ct. The mtge. did 
not exhaust the proceeds tif sale : — Held : the 
conversion was absolute & the surplus was personal 
estate. — CRow'rHER v. Bradney (1873), 28 L. T. 
464. 

8205. From date of order.]— An 

absolute order for sale made within the juris- 
diction of the ct. in an administration suit operates 
as a conversion from the date of the order & before 
any sale has taken place. — Hyett v. Mbkin 
(1884), 25 Ch. D. 735 ; 53 L. J. Ch. 241 ; 50 L. T. 
54 ; 32 W. R. 513. 

Annotations: — Apld. Hartlw v. Pendarvos, [19011 2 Ch. 
498. FoUd. Burtress v. Booth, [1908] 2 Ch. 648 ; lie 
Dodson, Yates v, Morton, [1908] 2 Ch. 6S8 ; Fauntleroy 
V. Beebe, [1911] 2 Ch. 257. Befd. Herbert r. Herbert, 
[1912] 2 Ch. 268 ; Hopklnsou v. llichardson, [1913] 
1 Ch. 284. Mentd. Goomer v. Edmunds, [18931 3 Ch. 
466 : Re Appleby, Walker v. Lever, Re Appleby, Walker 
t>. Nlsbet (1903), 88 L. T. 219 ; lie PerMns, Brown v. 
Perkins (1909), 101 L. T. 345. 


PART VIII. SECT. B. SUB-SECT. 8.— G. 

8199 1. Grounds for ordering — Pay- 
ment of debts.] — 0. died leaving personal 
property & real estate. An action was 
brought against the oxtrix. of C. by the 
ezors. of a deceased brother claiming 
an Interest in the real estate. A: an 
aooountlng for rents & profits. The suit 
was defended by the extrlx. of C., 


8206* .] — An absolute order for 

sale within the jurisdiction of the ct. in an adminis- 
tration action operates as a conversion from the 
date of the order. — F auntleroy v. Beebe, [1911] 

2 Ch. 267 ; 80 L. J. Ch. 654 ; 104 L. T. 704 ; 55 
Sol. Jo. 497, C. A. 

Annotation: — ^Betd. Herbert v. Herbert, [1912] 2 Ch. 268. 

Seet further t Equity, Vol. XX., pp. 336 et aeq. 

8207. Time of sale — Before decree — Under special 
circumstances.] — ^Ajshton v. Hazlehurst (1843), 

1 L. T. O. S. 106. 

8208. Discretion of trustees — Whether court 

wili interfere.] — JBc Blake, Jones v. Blake, No. 
8135, ante. 

8209. Place of sale — Action commenced in 
district registry.] — ^An application for a decree, 
with liberty to adopt the proceedings in the district 
registry was refused, but the usual administration 
decree was made, with a direction that the accounts 
&> inquiries should be taken & made in the district 
registry, & that the sale of the real estate should 
take place in London under the supervision of the 
judge in chambers. — ^Irlam v. Irlam (1876), 2 
Ch. D. 608 ; 24 W. R. 292 ; 3 Char. Pr. Cas. 263. 

Annotation: — Folld. Re Smith, Hutohhison v. Ward (1877), 

6 Ch. D. 692. 

8210. Sale subject to contingent charge — 
Direction as to application of proceeds — Objection 
by purchaser — Payment of price into court.] — ^An 

order being made by consent in an administration 
suit for sale, out of ct. of the real estate, which 
was made subject to debts, & after discharging all 
debts & liabilities thereon, to pay the surplus into 
ct., & a purchaser of one lot, on which there was a 
contingent charge, objecting to the application 
of the moneys as directed, but being willing to pay 
the whole into ct., an order was made, on affidavit 
stating the ground of departure from the decree, 
without a petition, that the purchaser should pay 
all his purchase-mon^ into ct. — B eijamy r. 
Bellamy (1847), 10 L. T. O. S. 262. 

8211. Master’s order confirming conditional sale 
— Time from which binding.] — ^An order made by a 
master in chambers is not complete, & binding on 
the parties until it is passed & entered. Although 
the settled practice in chambers is that an adjourn- 
ment of a summons to be heard by the judge will 
not be granted unless an application is made to the 
master, at the time when the summons is heard 
by him, either for an adjournment or for time to 
consider whether an adjournment shall be asked 
for, yet the master or the judge has jurisdiction at 
any time before the master’s order becomes finally 
binding on the parties by being passed & entered 
to adjourn the summons to be heard by the judge. 

In a creditors’ action to administer intestate’s 
estate the usual judgment had been pronounced 
directing, amongst other things, a sale of the real 
estate in case the personal estate should be in- 
sufficient for the payment of the debts. A con- 
ditional contract had been entered into for the 
sale of the real estate, which on a summons taken 

q. Application by creditor — Parties 
interested in reaUy — Sufficiently repre- 
sented by exeewora — Deviseea.] — On 
application by a oredltor in an adminis- 
tration suit lor the sale of real estate 
of testator, the exors., to whom part 
of the real estate was devised, were 
hold sulIlcienUy to represent the 
parties interested in the real estate, 
lor the purposes of the motion ; 

8 2 


but resulted in establishinu pltfs.* right. 
The personalty being insumcient to pay 
costs & otbor claims against the estate, 
an order was made for the sale of the 
real estate : — Held : the order was 
within the terms of Probate Act, 
It. 8. ( 0 . 100), 8. 26, as amended by 
1888 Act (c. 26 ). — Re Clxrkk’B Estxtb 
|1802), 24 K. 8. R. (12 R. & Q.) 289.— 
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out by the plaintiff had been confirmed by the 
master in cliambcrs, but the order had not* ly*cii 
passed & entered. On applications by crediim's 
for liberty to attend the proceedings under the 
administration judgment on the ground that the 
sale was at an undervalue, & by the purchaser th^' 
tlie order confirming the sale might be forthwith 
passed & entei-ed & the sale carried into effect 
Held : the master’s order not having been passed 
& entered, the matter was still open, & tlie proper 
course was to treat the summons to confirm the 
sale as adjourned to the judge. — Re Thomas, 
Bartley v. Thomas, [1911] 2 Ch. 389 ; 80 L. J. Ch. 
017 ; 105 L. T. 69 ; 55 Sol. Jo. 507. 

II. Claims Against the lisiaie. 

(a) In General. 

Sec 11. S. C., Ord. 55, rr. 44-01. 

8212. Advertisement for claims — Whether limited 
to creditors.] — I^egatees are not to be excluded 
from the benefit of a decree under, a -will, by the 
advertisement for creditors & legatees, if the latter 
do not appear & claim. That notice should be 
confined to the case of creditors. The claims of 
legatees, & their extent, being known, a sufficient 
fund must be set apart to satisfy them. The 
reason of advertising for crcditoi’s does not apply 
to legatees. — Anon. (1821), 9 Price, 210 ; 147 
E. K. 70. 

8218. Whether necessary after decree— 

Where previously issued by representative.] — 

(lUTHBEItT V. Wharmby, [1809] W. N. 12. 

8214. Sufficiency of — Under Law of Pro- 

perty Amendment Act, 1859, c. 35, s. 29.] — The 

exors. of testator, whose estate was liable to 
replace trust money in consequence of a breach 
of trust : — Held : not protected from liability 
imder above sect., they having only issued notices 
for claims against testator’s estate, to be sent in 
within three weeks, by advertisement in local 
newspapers in the neighbourhood where testator 
resided, & not in the London Gazette. 

In this ct. we never allow an estate to be dis- 
tributed without notice being inserted in the 
London Gazette^ & generally we require an advertise- 
ment to be inserted in the Times. When an estate 
is administered of a testator in the country, the 
notice is also inserted in some newspaper having a 
local circulation in the neighbourhood (Lord 
lioMiLLY, M.R.). — ^WooD V. Weightman (1872), 
L. K. 13 Eq. 434 ; 26 L. T. 385 ; 20 W. R. 459. 

Annotation : — CSonsd. lie Bracken, Doughty r. Townson 

(1889), 43 Ch. D. 1. 

See, further. Part IV., Sect. 1, sub-sect. 4, ante. 

8215. Claim for statute-barred debt — Whether 
provable.] — (1) In an administration action com- 
menced in Dec. 1878, by one exor. of a testator. 


who was also a creditor of his testator, against his 
co-exor., the usu^ judgment in a creditor’s action 
was pronounced in Dec. 1879, & some time after- 
wards a claim was brought in by a creditor against 
the estate upon a promissory note of tesUitor dated 
ill Nov. 1873 ; — Held : the claim was barred by 
8tat. Limitations. 

(2) It is no longer the practice so far as personal 
estate is concerned to oring an action by one 
creditor on behalf of others. It is no longer 
necessary . . . excepting in cases relating to real 
estate . . . unless it has been ordered to be sold 
or there is a trust or power of sale (Jessel, M.ll.). — 
lie Greaves, Bray v. Tofield (1881), 18 Ch. D. 
651 ; 50 L. J. Ch. 817 ; 45 L. T. 404 ; 30 W. R. 65. 

Conflict of English & foreign law.]- 
See Conflict of Laws, Vol. XI., pp. 487, 488, 
Nos. 1391, 1394. 

See, generally. Limitation of Actions. 

Liability of deceased — As member of banking 
company.] — Sec Bankers, Vol. III., pp. 139, 150, 
Nos. 117, 190. 

On unpaid premiums on policy .] — Sec Com- 
panies, Vol. X., p. 1070, No. 7523. 

8216. Claim by beneficiary — Entitled to share 
of residue — ^How proved after rejection by master — 
Pending liquidation of residue.] — (1) Persons 
[residuary legatees] who claim specific portions of 
property in the possession of another [exor. of 
deceased person] at the time of his death are not 
necessary parties to a suit for administration of 
the estate of the deceased person. 

(2) In a suit for administering the estate of one 
who had been personal representative of another, 
the party entitled to a share of the residuary 
estato of such other person carried in a claim for 
such sliare, as a debt, before the master ; but the 
master disallowed the claim, on the ground that 
such residuary share could not be allowed as a 
debt, unless it appeared that the clear residue, 
after payment of debts, etc., had been ascertained : 
— Held : in such a case claimant ought to have 
forthwith applied to the ct. for a direction to the 
master to receive the claim, or to be examined 
pro inter esse suo, or for leave to file a bill for the 
administration of the estate in question, or take 
some such proceeding, & to stay the distribution 
of the estate of the representative in the mean- 
time ; & he ought not to have delayed his claim 
until after the master’s report, & the order on 
further directions. — ^B arker v. Rogers, Rogers 
V. Rogers (1849), 7 Haro, 19 ; 68 E. R. 8. 

Annotation: — As to (2) Apld. Thomas v. Griffith (1860). 

8217. Liability of beneficiaries to refund — 
Legatees paid before creditors.] — Testator leaves 
assets sufficient to pay all debts & legacies ; the 
legatees receive payment, which the creditors 
might also have had if they liad demanded it in 
time ; they lie by for eleven years, &; the estate 


the order asked for was granted. — 
Stewart v. Hunter (1867), 14 Gr. 
132.— CAN, 

r. Time for sale — Discretion of 
erecuiors .] — The exors. of a will were 
directed to sell land with fnU discretion 
as to the time when they should sell. 
At the end of a period of more than 
three years the exors. had not sold, 
ic one of the heneheiaries applied for 
an administration order. The exors. 
had good reason for believing that a 
better price could be obtained if they 


waited a little longer : 
refused to interfere. — 
(1921), 51 O. L. K. 306 ; 
199.— CAN. 


& the ot. 
lie SiKVKRT 
67 D. L. 11. 


PART VIII. SECT. 6, SUB-SECT. 3. — 
H. (a). 

■. Claim by beneficiary — timall 
estate .} — -The facts, that an estat<e is 
small, that no imputation is made 
ag^nst the exors., & that it is in- 
advisable to incur legal ex])enueH, are 


no answer to a motion by a legatee 
against the exors., for the usual 
administration order . — He Faix^oner 
(1860), 1 Ch. Ch. 273.— CAN. 

t. Filing of petition — Effect of .] — 
The filing of a petition by a creditor 
in the l^robate Ct. under R. S. (6th 
series), o. 100, s. 57 has the efleot of 
the bringing of an action in preventing 
the running of the statute in reference 
to claims brought in imder the decree. 
— lie McRae's ICstate (1895), 28 
N. S. R. (10 R. & G.) 20.— CAN, 
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is wasted ; yet the legatees shall refund. — Hard- 
wick V. Mynd (1792), 1 Anst. 100 ; 145 E. 11. 816. 

(b) Claims by Creditors. 

See R. S. 0., Ord. 55, rr. 44-61. 

8218. Time for making — While assets in court.] 

— Creditors let in at any time, while the fund is 
in ct. ; though the time has elapsed. — Lashley 

V. Ho(ig (1805), 11 Ves. 002 ; 32 E. R. 1222, L. C. 

8219. .] — In an administration suit a 

creditor’s claim was admitted as a claim only by 
the master’s iHsport, to which the creditor did not 
except. Shortly afterwards the result of a suit 
tended to establish his debt ; after more than a 
year the creditor petitioned to be admitted as a 
creditor against the estate : — Held : he might be 
admitted, without being charged with the costs, 
wliich had not been increased by the delay. — 
Lee V. Flood, Ex p. Lott (1854), 2 Sm. & G. 
250 ; 2 W. R. 348 ; 65 E. K. 386. 

8220. Though partly distributed.] — 

IVhcre a decree had been made in an administration 
suit, &, the assets had been appropriated & partly 
distributed, claimants against the estate in a 
foreign suit, which was commenced after the decree, 
were allowed to come in & prove their claim, & 
further distribution was delayed, in order that 
regular notice might be given of the intended 
distribution. — Brett v, Carmichael (1866), 35 
Beav. 340 ; 35 L. J. Oh. 369 ; 14 L. T. 247 ; 14 

W. R. 507 ; 55 E. R. 927. 

8221. .] — M. was the exor. of .1., who 

had been the exor. of A. A decree having been 
made for the administration of the estates of 
A. &; J., a sum of £496 was found due from the 
estate of J . to that of A., & on further consideration 
directions were given for raising it out of J.’s 
real estate. The account had been taken on the 
footing that at A.’s death nothing was due to him 
from J. for interest. Before anything further 
had been done, M. found a small book in the hand- 
writing of J., by which he admitted himself to 
owe to A. at A.’s death £70 for interest on the 
principal moneys due from him to A. This book 
contained a reference to a page in a larger account 
book which had been used in making out the 
accounts ; & this page contained an entry to the 
same elTcct. The book had no index, & the 
page in question was at tlie end of the book, & 
separated by a number of blank pages from what 
went before, so that it had never been observed. 
M. petitioned to have the amount to be raised out 
of .1 .’s estate increased by allowing this interest ; — 
Held : the case fell within the ordinary rule, 
that a creditor may come in as long as there are 
assets undistributed, & the additional amount 
ought to bo raised. — lie Mbtcai.fe, Hicks v. 
May (1879), 13 Ch. D. 236; 49 L. S. Ch. 192; 
42 L. T. 383 ; 41 L. T. 572 ; 28 W. R. 499, O. A. 

Amtotation : — Reid. lie McMui'du, l*ciillold v. McMui'do, 

Ih, 684. 


8222. Subject to terms.] — (1) Where 

in an administration suit there is a fund in ct., 
a creditor for a debt at law, though the appointed 
time for coming in has long elapsed, is by well- 
established practice allowed to prove against the 
general estate, subject to terms as to costs &> as 
to payments already made. 

(2) When the Ct. of Ch. had taken into its own 
hands the administration of an estate, it restrained 
creditors from pursuing their legal remedy against 
the exors. The ct. made a decree for the adminis- 
tration of the estate which operated as a judgment 
for all the creditors, &, as it precluded the creditors 
from asserting their legal remedies, it provided other 
means for them to obtain payment of their debts. 
The ct. was bound to see that the creditors whom 
it restrained from pursuing their legal remedies 
were not deprived of the means of having the 
assets of testator applied to the payment of their 
debts. It is an entire fallacy, but I think a very 
conunon one, to suppose that because the debt had 
to be proved, or the payment of the debt had to bo 
enforced through the medium of the Ct. of Ch., 
it became an equitable demand & ceased to be a 
legal demand. Its character was not altered one 
whit ; it remained a legal demand, & the right of 
the creditor who came in to prove under an 
administration decree remained a legal right & 
the debt which was recoverable was a legal debt ; 
the only difference made was in the remedy by 
which the debt could be recovered (Lord Davey). 
— Harrison v. Kirk, [1904] A. C. 1 ; 73 L. .1. P. C. 
35 ; 89 L. T. 566, H. L. 

Annotation : — Generally, Mentd. Re Bruce, Lawford v. 

Bruce, [1908] 2 Ch. 682- 

8223. Claim under mortgage deed — Con- 

struction of deed.] — A surety joined in a covenant 
to repay the principal of a mtge. debt “ on 
demand ” & interest thereon in the meantime from 
the date of the mtge. : — Held : until demand was 
made no cause of action accrued against the surety 
within Stat. Limitations so as to bar the mtgee’s. 
action against him as the covenant . — Re Brown’s 
Estate, Brown v. Brown, [1893] 2 Ch. 300 ; 62 
L. J. Ch. 695 ; 69 L. T. 12 ; 41 W. R. 440 ; 37 
Sol. Jo. 354; 3 R. 463. 

Annotations : — Consd. Bradford Old Bunk r. Sutcliffe, 

11918] 2 K. B. 833. Reid. Edwards v. Walters, [1896] 2 

Ch. 157. 

8224. Plaintm creditor’s right to contribution — 
Time for asserting — Before debts proved.] — If, in 

a creditor’s suit, pltf. does not call for contribution, 
according to the decree, before a creditor is 
admitted to prove, he waives all claim to con- 
tribution. — Shortley V. Selby (1820), 5 Madd. 
447 ; 56 E. R. 966. 

Annotation : — Held. Stanton v. Hatffeld (1836), 1 Keen, 358. 

8225. Claims of involved nature — Trial by 
official referee.] — The expression “questions of 
account’’ in Jud. Act, 1873 (c. 66), s. 57, will 
receive a large construction. A claim made in an 
administration suit by a dealer in works of art 
against the estate of testator for £19,000 the 


PART VIII. SECT. 6, SUB-SECT. 3.— 
H. (b). 

a. Delay by creditor .] — A creditor 
who had not coino in pursuant to 
odvortlsemunt, was allowed to do so 
after the master had rctiortod as to the 
debts, & after a duoree on further 
directions, but ho ^vas required to pay 
all costs of his upplicatlou. — Andrews 
u. Mavlson (I860), 1 Ch. Ch. 316. — 
CAN. 


b. Secured creditor .] — In an 

administration suit, there being an 
miallooatcd fund in ct., a secured 
creditor was allowed to prove against 
the general eotute, subjeet to terms as 
to costs, although the time for making 
elaims & moving to %ary the chief 
clerk’s eertifleate had long elapsed, & 
the order on further consldoratiou 
had been made some years previously. 
— Browne v. Browne, [1919] 1 

I. n. 251.— IR. 


0 . Failure by creditor to establisli 
claim — Fresh evidence .] — Where In an 
administration suit an alleged creditor 
was examined, but failed to establish 
his demand, the ct. refused a reference 
back in order to affortl the party an 
opportunity of calling other evidence. — 
Re KITCIIIR, 8EWERY r. BiTcniE (1876), 
23 tJr. 06.— CAN. 

d. Costs incurred by representa- 
tive .] — In proceeding under an order 
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Sect. 6 . — Judgment or order for administration: 
Sub-sect. 3, H.{h) & (c).] 

aggregate prices of twenty-hour items, consisting 
of pieties Sl articles of vertu supplied to testator 
in his lifetime, & specified in an account delivered 
to his exor., was, on the application of the exor. 
under that sect., order to be tried before the official 
referee . — Re Leigh, Rowclippe v. Leigh (1876), 
3 Ch. D. 292 ; 24 W. R. 782 ; 2 Char. Pr. Cas. 128. 

8226. What claims provable — Breach of trust 
— Whether as debtJ—BRiDGEs v. IIincksman 
(undated), cited in 5 W. R. at p. 34. 

Annotation Befd. Alexander v. Foster (1856), 5 W. R. 33. 


8227. Mortgage to secure repayment 

for breach — Whether specialty debt.] — A trustee of 
a will who had committed a broach of trust, gave 
to his cestui que trust a mtge. to secure repayment 
of part of the misapplied trust fund. Tliis mtge. 
deed contained a recital that the trustee had in 
his hands £1,582 part of the trust fund, & the mtge. 
was expressed to be made in consideration of the 
sum of £1,582 then in the hands of the trustee, 
which he thereby admitted to have received as 
purchase-money for property sold under the will 
of testator. There was a proviso for redemption 
& a power of sale but no covenant to pay the mtge. 
debt. Interest was duly paid on the mtge. debt 
up to the death of the trustee. The mtged. 
property having proved insufficient to pay the 
debt, the cestui que trust in a suit to administer the 
trustee’s estate, claimed to prove the amount due 
from him under the mtge. deed as a specialty 
debt : — Held : the debt had not become a specialty 
debt. — Isaacson v. Harwood, Brook v. Harwood 
(1868), 3 Ch. App. 225; 37 L. J. Ch. 209; 18 
L. T. 622 ; ^2 J. P. 279 ; 16 W. R. 410, L. J. 

Holland jl869)._4 Ch..A^j. 


Ull V. Boone (1871), L. R. 12 Eq“ 89. 
Firth V. Slingsby (1888), 68 L. T. 481. 


Men( 


8228. Mortgage debt — Sale of security not 

satisfying debt — Whether balance provable.] — In 

the case of a mtge. of an estate, accompanied by 
the mtgor’s. bond & covenant to pay the amount 
advanced, the mtgee., after absolute foreclosure 
& subsequent sale by him of the estate for less 
than the amount due to him, will not be permitted 
to go in under a decree for administering deceased 
mtgor.’s estate, & prove fdr the deficiency. — 
Lockhart v. Hardy (1840), 9 Beav. 349 ; 15 
L. J. Ch. 347 ; 10 Jur. 532 ; 50 E. R. 378. 

^ Kelday, Ex p. Meston (1888), 36 
W. R ^5 ; Klnna^d v. Trollope (1888), 39 Ch. D. 636 ; 
Huntington v, I. H. Comrs., [1896] 1 Q. B. 422 • lie 
Hoyles, Row tJ. [1911] 1 Ch. 179 ; Ellis’s Tmaieev. 
Dixon- Johnson, [1924] 1 Ch. 342. v. 

See, generally f Mortgage. 

Advances on behalf of estate — After 

distribution.] — T. brought in a claim under a 
decree for the administration of the estate of G.. 
a dece^d person, for the balance of an account. 
The chief clerk disallowed part of the demand. 
After the aasets had been distributed, T. had to 
advance mone^y on behalf of G.’s estate, & filed 
a biU against G. s residuary legatees for an account 
of what was still due to him in respect of his 
original claim, & of what he liad since advanced : 


Held: T. was entitled to an account for his 
subsequent advances. — Thomas v. Griffith (1860), 
2 De G. P. & J. 555 ; 30 L. J. Oh. 465 ; 3 L. T. 
701 ; 7 Jur. N. S. 293 ; 46 E. R. 736 ; sub nom. 
Griffith v. Thomas, 9 W. R. 293, L. C. & L. JJ. 

’ 8230. Not claim by local authority — 

Liability to contribute towards expenses of road 
paving.] — Notices to sewer & pave roads having 
been in 1872 served by a board of health on an 
owner, he took no notice during his lifetime, & 
the works having been executed by the board, 
notices to pay apportionments were on July 30, 
1875, served on the tenant for life under the will 
of the owner, & on the exors., who within the 
statutory thi^e months served counter-notices 
on the board, disputing the amount of the 
apportionments, & alleging that the roads were 
public roads. The boai^ then commenced pro- 
ceedings by arbn., which the owners refused to 
attend, & in their absence an award was made in 
favour of the boai'd on Aug. 9, 1877. On Jan. 19, 
1878, the award was made a rule of the Q. B. Div. 
On Feb. 12, notices of demand wore served by 
the board on the owners, & on July 9, 1878, pro- 
ceedings in the Q. B. Div. to enforce the award were 
commenced &; subsequently abandoned. On 
Aug. 1, 1878 proceedings were taken in the Q. B. 
Div. with reference to the costs of the award & 
these on .Tan. 23, 1879 were transferred to the 
Ch. Div., in which an administration action was 
pending : — Held : a summons by the board for 
leave to prove in the administration action for the 
amount awaidcd must be refused, on the ground 
that the remedy of the board was by a summary 
proceeding before justices & had become barred 
by Summary Jurisdiction Act, 1847 (c. 43), s. 11. — 
West v. Downman (1880), 14 Oh. D. Ill ; 42 
L. T. 340 ; 29 W. R. 6, C. A. 

Annotations : — FoUd. lie Boor. Boor v. Hopkins (1889), 
40 Ch. D. 572. Mentd. Lea v. Abergavenny Improvement 
ConiTB, (1885), 16 O. B. D. 18 ; lie Bettesworth & Richer 
(1888), 37 (/h. D. 635 ; Hornsey L. B. v. Monarch Invest- 
ment Bldg. Soc. (1889), 23 Q. B. D. 140 ; Sandgato District 
L. B. of Health v. Keene, [1892] 1 Q. B. 831 ; lie Willesden 
L. D. & Wright, [1896] 2 Q. B. 412: Millard v. Balby-with- 
Hexthorpe U. D. C. (1004), 90 L. T. 489. 

8231. .] — By the leases, in 1875 

& 1877, of two houses abutting on a private road, 
the lessee covenanted to pay all rates & taxes & 
to keep up the road. In 1882 the lessee executed a 
deed of gift of the two houses to his son upon trust 
for the father for life, he paying “ all outgoings 
& performing the covenants in the leases,” 
after his death upon trust for the son absolutely. 
In July, 1884, the local board served notices on 
the father under Public Health Act, 1875 (c. 65), 
s. 160, requiring him to make up the portions of 
the road on which the houses abutted ; but the 
notice was not complied with, & the board them- 
selves did the work, which was completed in 
Feb. 1885. In June, 1885, the father died, & 
the son entered into possession of the houses. 
In Sept. 1886, the son was served by the board 
with notices assessing a sum on each house for the 
proportion of expenses of making up the road, & 
m Feb. 1887, he was served with demands &> 
orders for payment of the assessed amounts by 
instalments, with interest. In an action by the 


for partition or sale of the estate 
of deceased the master advertised for 
creditors, & M. & M. sent in a claim 
for obtaining letters of administration, 
& for defending an action brought by 
W. M., a deft, in this suit, & entitled 
to a shfure of the estate, against the 
administratrix :—ficW .* the adminis- 
tratrix was Justified In defending the 


allowed. — M cKat r. 
MoKav (1880), 8 P. R. 334.— CAN. 

1**1 Halm.}- In an ad- 

ininistratlon matter pltf. claimed to 
be a creditor of the estate, by reason 
• *^PPort & maintenance by him 
2? . , wife during testator’s 

lifetime : — Held : the pTtf.*s claim 


should be supported by viva voce 
evidence, & an action was directed to 
be entered. — Groom v. Darlinoton 
(1882), 9 P. R. 298.— CAN. 

f. Who is a credUor — Adminis- 
traior removed from office — Having claim 
against es&de.) — B., who had been 
removed from the ofiSce of adminla- 
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son claiming payment of the assessed expenses out i 
of the father s estate ; — Held : the expenses were 
not a debt due from the father’s estate^ inasmuch 
as the relation of debtor & creditor was not 
created by above Act, between the board & an 
owner of property for expenses incurred by the 
board. — Be Hoor, Boor v. Hopkins (1880), .40 
Ch. I). 672 ; 68 L. J. Ch. 286 ; 60 L. T. 412 ; 
63 J. P. 467 ; 37 W. R. 349. 

Annoiaiiona : — Uentd. Homsoy L. B. v. Monarch Invetitnient 

Bldg. Soc. (1889), 23 Q. B. 1). 149 ; Tubbs v. Wynne, 

[1897] 1 Q. B. 74 ; Stock v. Moakin, [1899] 2 Ch. 496 ; Re 

Waterhouse’s Contract (1900), 44 Sol. Jo. 645 ; Re 

Allen 8c Driscoll’s Contract. [1904] 2 Ch. 226. 

8232 . Effect of acquiescence in void sale — 

Executor purchasing estate property.] — Where 
the creditors of testator knew that a sale of his 
estate by the exor. to himself was impeachable 
in equity, but took no steps to set it aside, &; 
received dividends on their claims out of the 
purchase money : — Held : on the purchase being 
set aside, they were not estopped from claiming 
what was due to them, after giving credit for the 
dividends received, in priority to a legatee of 
debtor. — B eningfield v. Baxter (1886), 12 

App. Cas. 167 ; 56 L. J. P. C. 13 ; 50 L. T. 127, 
P. C. 

Annotationa : — Mentd. Hlddingh, Heirs v. Dcnyst<en. 

lliddingh v, Donyssen. Denyssen v. Hlddingh (1887), 12 

App. Cos. 624 ; Meldrum v. Scorer (1887), 56 L. T. 471. 

8233 . Undisclosed compromise in bank- 

ruptcy — Bankruptcy subsequently annulled.]” 

Bkpt., desiring to obtain tlio annuhnent of his 
bkpey., induced some of his creditors to sell their 
debts to two trustees, who were provided with 
funds for the pui*po8e, & who were as assignees of 
the debts to consent to the annulment. I’he 
trustees obtained assignments of the several debts 
on various terms, including an assignment of a 
debt of £26,000 in consideration of £2,000 paid by 
them to the creditor. This assignment was made 
in pursuance of an agreement between the creditor 

6 bkpt., whereby bkpt. agreed to pay to the 
creditor a further sum of £6,000 at a future time. 
The bkpey. was annulled on the petition of bkpt., 
with the consent of the creditors or their assignees. 
The agreement to pay the £6,000 was not disclosed 
to the ct. or to the other creditors : — Held : there 
was no duty to disclose the agreement to the ct., 
inasmuch as the function of the ct. was mei*ely 
to ascertain whether the proper parties consented ; 
nor to the other creditors, inasmuch as there was 
no common basis of consent, & the agreement was 
valid. — Be McHenry, McDermott v, Boyd, 
Levita’s Claim, [1894] 3 Ch. 366 ; 64 L. J. Ch. 13 ; 
71 L. T. 602 ; 10 T. L. R. 614 ; 38 Sol. Jo. 667 ; 

7 R. 632, C. A. 

8234 . Joint & separate creditors of partners — 
Joint estate insolvent — Rights against separate 
estate.] — Under a decree obtained by a separate 
creditor for satisfaction out of assets, the surviving 
partner a bkpt., & the joint estate insolvent, the 
joint creditors not entitled pari passu with the 
separate creditors to the separate estate ; but 
can only claim the surplus after satisfaction of the 
separate debts. — G ray v. Chiswell (1803), 9 
Ves. 118 ; 32 E. R. 647, L. C. 

Annotations CoraH, Cowell v. Slko.s (1827), 2 Hues. 191 ; 


Brown v, Douglas (1840), 11 Sim. 283. Folld. Lee v. 

Flood (1853), W. R. 26 ; Ridgway v. Clare (1864), 

19 Beav. Ill; Lodge v. Prichard (1863), 1 De 0. J. 8c Sm. 

610. B6fd. Bowles V. York (1823), 1 L. J. O. S. Ch. 134 ; 

Devaynes v. Noble (1831), 2 Russ. 8c M. 495 ; Thorpe 

V. Jackson (1837), 2 Y. & G. Ex. 553 ; Re White, Ex p. 

Dear (1876), 1 Ch. D. 514 ; Kendall v. Hamilton (1879), 

4 App. C!as. 504. Mentd. Re Barrow 8c Geddes, Ex p. 

Moiut (1832), 1 Deao. &;Ch. 44. 

8235. .] — Where a partnership 

debt is by the form of ooligation joint & several, 
the creditor is entitled to be paid out of the assets 
of deceased partner pari passu with the separate 
creditors ; joint creditors are entitled only out of 
the surplus after the separate creditors have been 
sati6ed. — Lee v. Flood (1853), 2 W. R. 26. 

8236. .] — (1) Of two partners, 

one died possessed of large property, & the survivor 
became bkpt. A creator of the partnership 
proved his debt under the bkpey. & received a 
dividend & the whole of the bkpt’s estate being 
thereupon exhausted : — Held : the joint creditor 
was entitled, under an administration decree, to 
come in upon the estate of the solvent partner, 
for the balance of his debt, only after the separate 
creditors had been paid & not pari passu with 
them. 

(2) Where a joint creditor comes in to take the 
benefit of a decree to administer a separate estate, 
unless under extraordinary circumstances the 
exor. is entitled to his costs before the joint 
creditor has anything. But where a creditor, 
suing for his own debt against exors. who deny 
assete, obtains a decree to pay his debt & costs 
& assets are found, the creditor is entitled to costs 
in priority to the exors. — Lodge v. Pritchard 
(1863), 4 Giff. 294 ; 1 New Rep. 634 ; 32 L. J. Ch. 
775 ; 8 L. T. 722 ; 9 Jur. N. 8. 982 ; 11 W. R. 
.532 ; 66 E. R. 717 ; affd., 1 De G. J. & Sm. 610, 
L. JJ. 

Annotationa : — OeneraHy, Mentd. Re Bamed's Banking Co., 

Kcllock’s Case, Re XeroH Wine Shipping Co., Ex p. 

Alliance Bonk (1868), .3 Ch. App. 769 ; Re Budgett, 

Cooper V. Adams, [1894] 2 Ch. 557. 

8237. Appeal from disallowance — Whether 
master’s certificate necessary .j — Where a claim has 
been made by a creditor m an administration 
action, &> the judge has disallowed the claim, tlie 
creditor may at once appeal from the decision, 
without obtaining a separate certificate of the 
chief clerk, or waiting for the chief clerk’s certifi- 
cate in the action . — Be Claoei'T, Fordham v. 
Clagett (1882), 20 Ch. D. 134 ; 51 L. J. Ch. 461 ; 
46 L. T. 70 ; 30 W. R. 374, C. A. 

8238. Suspension of payment to creditors — 
Pending adjustment of Joint debtor’s rights.] — 

I Micklbthwait V. WiNSTANLEY, No. 8156, ante. 

8239. Pending settlement of landlord’s 

claim.] — Be France, France v. Clerkk, 11886] 
W. N. 167. 

(c) Claims arising after Distrihuiion, 

8240. Refund of money distributed — By persons 
erroneously found next of kin — On subsequent 
proof of claim by sole next of kin.] — Where an 
intestate’s estate has been distributed, under a 


trator of iho estate of M., hud claima 
agaiost the estate fur moueys expended, 
personal servioes, etc . : — IleJd : B. 
woH a “ creditor ” or “ person 
interested,” 8c entitled to have acoonuts 
taken. — Be McRab's Kbtatk (1806), 
29 N. S, R. (16 R. 8c G.) 20.— CAN. 

g. Servant .] — A person en- 

gaged 8c employed by deoeased in 


her lifetime as a housemaid 8c nurse 
is a creditor within C. S. N. B., 1903, 
c. 118 , 8 . 26. — Rockwell v. Parsons 
& Hall (1913), 12 E. L. R. 180.— CAN. 

h. What claima prox>ahle — Medical 
aervicea rendered .] — Where a claim 
made by pltf., for medical services 
rendered to a deoeased person, was 
obieoted to beoause pltf. had failed 


to prove registration, the ct. permitted 
such evidence to be given, there being 
admittedly about one mouth’s serviceB 
unpaid lor, but made aiv order striking 
out improper charges 8c allowing pltf. 
to rank against tho estate only for the 
balance due. — Barnaby v. O’Donnkll 
(1916), 49 N. S. R. 386; 25 D. L. R. 
739.— CAN. 
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Sect. 5 . — Judgment or order for adminUtration : 

Suh-sect 3, H. (c) (d).] 

decree in an administration suit, among persons 
found by the report to be his next of kin, a person 
claiming to be the sole next of kin of the intestate 
is not precluded from filing a bill against the 
persons alleged to have been erroneously found to 
be the next of kin, for the puraose of obtaining 
restitution of the fund so distributed ; & if the 
right of pltf. so claiming shall be established, the 
persons among whom the fund has been distributed 
will be compelled to repay it to pltf. but pltf. 
will be bound by the accounts taken in the adminis- 
tration suit. 

If a creditoi* does not happen to discover the 
proceedings in the ct. until after the distribution 
has been actually made amongst the parties 
having an apparent title . . . the ct. will upon 
proof of no wilful default on the part of such 
creditor & no want of reasonable diligence on his 
part compel the jiarties to restore to the creditor 
that which of right belongs to him (Leach, M.H.). 
—David r. Fkowd (1833), 1 My. & K. 200; 2 
L. J. Ch. 68 ; 39 E. K. 657. 

Sawyer v. Blrchiuoro (183C), 1 Keen, 
t). Griffith (1860), 2 Gitf. 504. Befd 
JVttUcr w. Uarrett (1857), 21 Bcciv 41S • lvroiVfiir4i4i* 
Peiiflcld V. McMurdo, (1902] 2 C1^684 Mentd HollJIwav 

923; Mihaa "“bSSmo*!?, 

8241. — — Subsequent claimant with equal title 
--Proportional repayment.] —The circumstance 
Uiat intestates personal estate has been dis- 
tributea, m a suit, among the persons appearing to 
be his sole next of kin, docs not necessarily pre- 
chide other persons having an equal title to that 
character, from afterwards instituting a new suit 
against the next of kin who have been thus over- 
paid, & compeUmg them to refund a proportion 
m thmr shares.-^SAwyER v. Birchmore (1837), 2 

K k 773. L. i. ^ ’ « 

\«7 , Vr I D, LyolJ (1883) 23 Ch 1 } 

387 , Mohan V. Broughton, US99JP. 211. ^ 

8242. 


veyances. Upon a bill filed by tlie extrix, of 
1. against the surviving partner & personal 
representatives of J., against G. & G., the solrs. 
who had the conduct of the suit, the simple con- 
tract creditors & the purchasers of the real estate 
in mtge. : Held: (1) the simple contract 
creditors were liable to refund the whole of what 
had been received by them ; (2) G. & G. were liable 
to make good all such sums as had boon received by 
the simple contract creditora, & by reason of 
insolvency or otherwise had become irrecoverable 
them ; (3) the representatives of J* were 
liable to refund the difference between the sums 
received by the simple contract creditors & the 
amount of the mtge. debt & interest. — Todd v, 
(1«57). 3 K. & j. 324 ; 26 L. J. Ch. 

?1U i ^ VV. li. 277 ; 69 E. B. 

J. xOjw* 



..1- Simple contract creditors — Dls- 
providing lor mortgage debt.]— 

decree m a creditor’s suit for the 
administration of the estate of II., deceased, his reS 

It appeared by the conditions 
of sale tliat a part of the property was subject to a 
mortgage for £1,000 to T. "^The c^veyinces to 

tioVoTj^^l^ were executed by T. at th^e instig^ 
tioii of J who acted as his solr. & also as solr. for 
the purchasers, in consideration of the purchase- 
moncy being paid into ct. J. was also a speeiXv 
of ^ testator, & proved a claim for a bond debt 

In mtorest & costs. Tliis debt was paid 

Srtl.TSyiWS.Tr.ffT;;" ';f ■?" 

who possession of the Vtgcl^* 

who died shortly after the execution of th^ con-’ 


PART VIIJ. SECT. 6, SUB-SECT. 3.- - 
H. (d). 

82^ i. Sufficiency of evideuve - ( Wro - 

Ooration- vvhclhcr necesmru. 1 — WbilMt 
tUc pkleutte of a claimant against tbe 
^ docof^etl person^ould be 
clear & convincjiig &, If not corr<>. 

’^dily acted on, 
there is no absolute rule of law requir- 


(d) Evidence in < 

See, also, Evidence, Vol. XXII., pp. lui cl seq, 

8243. Sufficiency of evidence — After long delay. I 

After a long delay, the cb. requires more than the 
ordinary proof of a debt in the master’s office. 

In 1817, a trust deed was executed by B. for the 
benefit of liis creditors. The deed was established 
by the decree in 1842, & an account of debts was 
directed. Petitioner, in 1846, came in under the 
decree, & claimed in respect of promissory notos 

^ father, who died 
in 1828. He produced the notes &; proved the 
signature, but gave no proof of the consideration, 
or of anything being then due .—Held : his claim 
had been properly rejected by the master, for 
after the great lapse of time the notes could not 
be admitted upon the ordinary proof. — Hartwell 
V. Colvin (1852), 16 Beav. 140 ; 51 E. B. 731. 

8244. Corroboration — Whether necessary.] 

— Hill v. Wilson, No. 7506, ante. ^ ^ 

8245. ^ Testator gave all his 
real & personal estate upon trust for sale, & 
directed his trustees to stand possessed of liis 
tmst propeity as to £1,000, paii thereof, to invest 
the same, & pay the interest, as the same siiould 
arise, to his wife during her life. The widow, 
previo^ly to her marriage, had carried on a small 
tann, & after the marriage it was arranged, os sh<i 
allepd, that she shoidd carry it on as befoi'u, 
that the stock & capital should be her separate 
estate. The farming stock was sold, &. the pro- 
ceeds were received by testator. & invested, as 
the widow alleged, by him for her use. The 
widow claimed administration as a ci’editor in 
respect of the proceeds of sale of the farm, & for 
other sums which she alleged that she had lent 
testator out of her separate estate. Slio also 
claimed delivery up of a piano & other chattels 
given her by testator : Held : in the absence of 
pr^f of a clear & unequivocal intention on the 
part of the husband to constitute himself a trustee 
lor his wife, the ct., though morally certain that 


1 


I h m province. 
DoinoK »’■ Mimals ( 1900 ), J 3 Man. 
40.— CAN. 

il 

contract or Jlabllity 
th« U®****^ eviduiioo, & where 

deccaneti would have 
been most Important, the parol 


evidence of claimant must be supported 
b.v SOUK! Httenduut cLreuuistauees, or 
SOUK* ftw’ts established aliunde which 
corroborate the claim. -McKinnon 

L- !<• 761 ; 

28 rt'uk? 77 “■ ' 

A \ l^vlriefi in executor's books.] ~ 
A claim by the next of kin of a deceased 
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the money had been lent, could not admit the 
uncorroborated testimony of pltf. as against 
testator’s estate, pltf. was, however, entitled to 
the usual order for administration, & to have the 
piano restored to her. — He Whittaker, Whittakeir 
V. Whittaker (1882), 21 Oh. D. C57 ; 61 L. J. Oh. 
737 ; 46 L. T. 802 ; 30 W. R. 787. 


8246 . 


-•] — The rule that a claim 


upon the estate of a deceased person cannot be 
maintained upon the unsupported testimony of 
claimant applies to cases of alleged debt as well 
as to cases of alleged gift. An Rnglish widow 
la<ly residing in Paris in a house wliich belonged 
to her for her separate use, married an English 
gentleman, & by the marriage settlement certain 
plate which formerly belonged to her first husband 
was settled to her separate use. After the 
marriage, her husband having family plate of his 
own, sent it to his wife’s house in Paris, & she then 
sent her own plate to her son by her first marriage. 
Upon the death of the husband his family plate, 
<& also a marble bust of himself, was in his wife’s 
house at Paris. In a suit for the administration 
of Ids estate his wife claimed the plate as having 
be(;n given her in exchange for her own plate, &: 
the bust as having been i)rescnted to her by lier 
husband : — Held : the surroimding circumstances 
did not furnish corroborative evidence in support 
of the claim by the wife to the plate &; bust, & 
as th(! claim rested on her unsupported testimony 
it could not be allowed . — Re Finch, Finch v. 
Finch (1883), 23 Ch. D. 267 ; suh no7n. He Wynne- 
Finch, Wynne-Finch v. Wynne-Finch, 48 
L. T. 129 ; 31 W. R. 526, 0. A. 

^n«ota/ion« Eefd. Wildish v. Fowler (18«8), a T. L. 11. 

113 ; llttwUason v. Scholos (1808), 70 L. T. 360. 


8247 . 


-.] — It is said on behalf of 


defts. that in the case of a conflict of evidence 
between living & dead i)ersons, there must be 
corroboration to establish a claim advanced by a 
living pci*son against the estate of a dead person. 
We are of opinion that there is no i-ule of English 
law laying down such a proposition. The state- 
ment of a living man is not to be disbelieved 
because there is no corroboration, although in the 
necessary absence through death of one of the parties 
to the transaction, it is natural that in considering 
the statement of the survivor we should look for 
corroboration in support of it (Sir J. IIannen). — 
Re Hohgson, Beckett v. Ramsdale (1885), 31 
(Jh. 1). 177 ; 55 L. J. Ch. 241 ; 54 L. T. 222 ; 34 
W. 11. 127 ; 2 T. L. R. 73, C. A. 

Consd. Wildish v. Fowler (1888), 5 T. L. R. 
ns. FolW. Rawllnson v. Scholos (1898), 79 L. T. 360. 

(1887), 57 L. J. Ch. 

V. 1 ladgate, Morgau v. Blyth, Smith 
y* Bljth, U8J1] 1 Ch. 337; Moore v. Knight, [1891 J 
1 Ch. 647 ; Wotrg:-Prosser v. Evans (1894), 64 L. J. Q. B. 

2 Ch. 295 ; Isaacs v. Solbstein, 

11910] 2 K. B. 139. 

8248 . ,] — A release to a trustee 

set aside after the lapse of more than twenty 
years, & after the death of the trustee, on evidence 
of pltf., corroborated by the tenor of tlie deed that 
it was executed in error. In such a case it is not 
necessary to prove fraud. There is no rule that 
the uncorroborated evidence of a claimant against 
the estate of a dead man will be rejected, but it will 
be regarded with jealous suspicion. 

Testator be(iueath(*d one-half of liis residviary 


personal estate to his sister &> one (quarter thereof 
to each of his two nieces ; he appointed his sister 
trustee &> extrix. of his will, & died in the year 
1855. The residuary personal estate consisted 
principally of railway shares &> stocks, &> at the 
time of passing the residuary accoimt it was valued 
at £42,000. The nieces lived with their aunt, who 
had brought them up from childhood. In 1869, 
the nieces executed a release of all suits & causes 
of action in favour of their aunt in consideration 
of the payment of £10,500 to each. At the time 
of the execution of the release, the railway sliares 
I & stocks had increased in value. Si the share of 
each of the nieces was worth much more than 
£10,500. The release was drawn up by the aunt’s 
solr. & the nieces had no independent advice & 
executed it in error, but no fraud was imputed. 
In 1879, the aunt died. In 1883, an action was 
commenced by one of the nieces to set aside the 
release : — Held : the release was invalid & must be 
set aside. — Re Garnett, Gandy v. Macaulay 
(1885), 31 Ch. D. 1, 0. A. ; jjrevious proceedings 
(1884), 50 L. T. 172. 

Annotations: — Refd. lie Fanuan, Farmaii t\ Smith (1887), 

57 L. .T. Ch. 637 ; Wildish v. Fowler (1888), 5 T. L. 11. 113. 

Mentd. Mason v. Mason (1886), 2 T. L. R. 266. 

8249. .] — There is no rule that 

the ct. must necessarily reject a claim against 
deceased person’s estate merely because it is 
supported only by the uncorroborated evidence of 
claimant. 

Such uncorroborated evidence should be 
examined with care, & even with suspicion, but if 
in the result it convinces the ct. that the claim 
should be allowed, the ct. should allow the claim. — 
Rawlinson V. ScHOLES (1898), 79 L. T. 350 ; 15 
T. L. R. 8, D. C. 

8250. .] — There is no absolute 

rule as to corroboration being necessary in the 
case of a claim against the estate of deceased 
person. — He Griffin, Griffin v, Griffin, [1899] 
1 Ch. 408 ; 68 L. J. Ch. 220 ; 79 L. T. 442 ; 15 
T. L. R. 78 ; 43 Sol. Jo. 96. 

Annotaiions Re Smith, Bull v. Smith (1001), 84 

L. T. 836 ; lie Woaterton, Public Trustee v. Gray, 11919] 

2 Ch. 104. 

8251. .] — In 1902 their father 

told pltfs., his two unmarried daughters, that they 
would be entitled on his death to the proceeds of 
certain policies of insurance effected on his life, 
& on many subsequent occasions he repeated this 
statement & told them how they woidd be able 
to obtain the money after his death. The father 
had made his will in 1897, but it contained no 
mention of the policies, nor were they mentioned 
in a codicil which he executed in 1906. After 
their father’s death pltfs. claimed the proceeds 
of the policies : — Held : action failed on the ground 
that being a claim against the estate of a deceased 
person, pltfs.’ testimony required corroboration, 
& there was no such corroboration. A joint 
claim by two persons against the estate of a 
deceased person cannot be maintained unless 
there is independent corroboration in addition 
to what is supplied by each of claimants giving 
the same testimony as the other. — ^Vavassbur 
V. Vavasseur (1909), 25 T. L. R. 250. 

Annotation : — Mentd. Re limes, limes v. Innes, [1910] 

1 Cb. 188. 


legatee euimut bo udjudicufeil uiioii 
iu the ubBotice uf a personal repi'e- 
sentative of such legatee. But wuere 
entries bad been made In the exor.'s 


books giving ereilit to sueb next of 
kin, for portions of sueb deceased 
legatee’s sbore : — Held : sueb entries 
were evidence of the relationship of 


dobt.or & creditor between such exor. 
& next of kiu . — Re Kirkpatrick, 
Kirkpatrick v. Stevenson (1883), 10 
P. U. 4.— CAN. 



796 


Executobs and Administratobs. 


8ecU 6 . — Jvdgment or order for administration: 

Svib'sect. 3, IS. id) <fc (g)» /.] 

3252. Claim by debtor of rclewe 

of debt.]— When the only evidence in support of a 
claim against a dead man is the uncorroborated 
evidence of the debtor, it has to be exa^ned 
with scrupulous care (Sabc.ant, 
Feathebstoneiiaugh V. MUllPHY {lUl4), 111 

L. T. 34 ; 58 Sol. Jo. 535. 

(f) Interest on Claims. 

See K. S. C., Ord. 55, rr. 62-64. & generaly, 
Money & Money-Lending. 

Interest or legacies.] — Sec Part IV., Sect. 5, 
sub-sect. <5, ante, 

I. Payment out of Court, 

ScCt generally t Pl^ACTICE. 

Provision for legacy duty— Before legacies paid.] 

— See Estate & Otiikk Death Duties, Vol. XXI. » 
p. 74, No. 495 ; p. 128, No. 947. 

8253. Provision for Indemnifying representative 
— On covenants in lease — Whether made before 
distribution.] — Re Sanfokd’s Trust, Bennett v . 
Lytton, No. 8301, post. 

3254. .] — Testator was the orijjinal 

lessee of certain leasehold property. In a suit to 
administer the estate the usu^ advertisement for 
creditors was made, but the landlord made no 
claim in respect of any breaches of the covenants. 
Subsequently he gave notice to the exors. of sucli 
claim. The ct. refused to distribute the estate 
without an inquiry in reference thereto, & making 
a iirovision for the indemnity of the exor*s. — 
Hughes v. Young (1864), 4 New Bcp. 17. 

Annotation: — Mentd. Re Huirhes's Settlnit. Trusts (18G5), 

2 ileiu. & M. U95. 

See, further f Part V., Sect. 7, ante. 

8255. Notice to personal representatives of 
plaintiffs — Of suit revived after hundred years — 
By creditor seeking payment under decree then 
made — Whether notice dispensed with.] — Mickle- 
tuwaite V. Vavasour (1893), 9 T. L. 11. 376 ; 37 
Sol. Jo. 386. 

8256. For costs of defence — Of Issue directed to 
bo tried— Defendants joined by order of court.] — 

Pei-sons, who were found by the master to be the 
next of kin of intestate, & were named by the ct. 
to be defts. in an issue directed to try the rights 
of other persons, who claimed also to be next of 
kin, were allowed a sum of £500 [for costs] out 
of the estate of the intestate, on giving security 
to account for it. — Gregg v. Taylor (1828), 4 
liuss. 279 ; 38 E. R. 810 ; subsequent proceedings, 
5 Russ. 19. 


with till the appeal is heard ; — Held : inasmuch as 
this was a case of great doubt & difficulty, there 
being also a new question decided for the first time 
by this ct., these were sufficiently special emeum- 
stances to warrant the retention of the fund until 
the appeal was heard, but the costs of successruUy 
defending the suit by another claimant must bo 
paid at once. — ^Baubr v. Mitford (1800), 3 
L. T. 575 ; 9 W. B. 135 ; previous proceedings 
(1859), 29 L. J. Oh. 268. 

See, generally. Sect. 8, post. 

8258. Payment to persons entitled — Residuary 
legatee — Where liable to account.] — Where the ct. 
can be satisfied, that the fund is clear, an allowance 
for maintenance will be allowed, pending the 
account, to the residuary legatee ; 
accounting party. — ^Wartbr v. — — (1806), 13 
Ves. 92 ; 33 B. B. 229, L. C. 

Annotation Eefd. Dlgby r. Boyoatt (1846), 4 Haro, 444. 

8259 . Temporary abatement of legacies— 

To secure creditor’s claims.] — (1) If in a suit to 
administer testator’s assets, it clearly appeal's tliat 
a surplus will remain after discharging all his 
debts & liabilities, although the exact amount of 
the surplus cannot be ascertained for a consider- 
able time, the ct. will by anticipation diroct 
proportional payments to be made to pecuiiia^ 
legatees, as far as that can be done with safety to 
the creditors. 

(2) Principles on which such ^ticipated pay- 
ments are to be applied in reduction of the claims 
of the legatees. — Thomas v. Montgomery (1830), 
1 Russ. & M. 729 ; 39 B. B. 279, L. C. 

8260. Married woman abroad — Payment 

to bankers abroad— On security given.]— (1) In toe 
administration of the estate of testator, who had, 
by covenant, granted two life annuities, they were 
directed to be provided for by the purchase of 
government annuities. 

(2 ) A legacy given to a married woman to be 
settled on her in Italy, was ordered to be paid to a 
banker in Italy, on his giving security 
should be settled, according to the law of Italy, 
on toe wife, for her separato use. — Biudwn v. 
Tatnaix (1837), 0 L. J. Ch. 371. 

8281. On security to refund— Special cir- 

cumstances.] — A. went abroad in Sept. 1830. His 
father died in Sept. 1833. About twenty months 
previous to that time A. was heard of for the last 
time. 

The ct. ordered a sliare of the father’s residue 
bequeathed to A. to be transferred to hw brother, 
as tJie sole next of kin of the father living at the 
fatlier’s death, on toe brother ^ving security to 
refund it, in case A. should be livmg or should have 
died after his father.— D owlby v. Winfield 
(1844), 14 Sim. 277 ; 8 Jur. 972 ; 60 B. B. 365. 


Ar^tations : — Consd. Johnston v. Todd (1841), 3 Boav. 218. 
Mentd. Coombs v. Brookes (1849), 13 Jur. 784. 


Annotations : — ^Befd. Re Benham's Timt G867), L. U. 4 Lq. 
416 : Re Phond’s Trusts (1870), 5 Ch. App. 139. 


8257. Of successful party — Though appeal 

pending.] — The Crown takes possession of 
intestate’s estate &> certain parties succeed in 
establishing their claim to it, & successfully defend 
a suit by another claimant. The Crown then 
appeals upon the whole case to the House of Lords, 
& the decree having directed taxation & payment 
of costs out of the fund, wliich, subject to such 
payment, was to be carried over to other suits in 
the same matter, the successful claimants move for 
payment of such costs pending the ajipeal. The 
A.-G. also moves that the fund may not be parted 


8262. Under deed of assignment — Whether 

separate suit necessary.] — ^An administration suit 
having been instituted by toe several persons 
beneficially interested in testator’s personm estate 
one of whom was a married woman, against the 
widow of testator, who was entitled to a life 
interest therein, & ilic exor., the ct. on a petition 
presented in the cause by the same parties, the 
widow & exor. consenting thereto, &> tlie wid<^ 
liaving previously executed an assignment to the 
married woman & her husband, of her life interest 
in such part of the personal estate as would be 
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g ayable on her death to the married woman or 
er husband in her right, declined to order any 
part of the funds to be paid to the married woman 
or her husband in her right. 

Senile : in such a case a bill is necessary to 
enable the parties to can*y the deed of assignment 
into effect. — Story v. Tonge (1844), 7 Beav. 91 ; 
13 L. J. Ch. 191 ; 3 L. T. O. S. 71 ; 8 Jur. 500 ; 49 
E. R. 997. 

AnnoUUiom : — Hall v. Hugonln (1846), 10 Jur. 940. 
Mentd. Whittle v. Henning (1848), 11 Bear. 222. 

8263. .] — A fund of small 

amount was paid out to persons entitled, subject 
to the contingency of a female of advanced age 
having after born children, upon the undertaking 
of eetch party to refund in case of that event 
happening. — ^Brown i?. Pringle (1845), 4 Hare, 
124 ; 14 L. J. Ch. 121 ; 8 Jur. 1113 ; 67 E. B. 587. 


8264. 


Creditors — Funds InsufQclent — Abate- 


ment.] — B ear v. Smith, No. 9010, post. 


8265. 


On master’s findings — Without re- 


ferring back to master.] — The master having found 
that coitain persons wore entitled to testator’s 
personal estate, which consisted of mtges. the 
ct., without referring it back to the master for a 
division, directed that the money, when received 
from the mtges. should be divided among the 

E arties declared to be entitled. — ^B ullivant v. 

lELLAlRS (1851), 20 L. J. Ch. 549 ; 18 L. T. O. S. 
24. 


8266. 
party to 


Assignee of married woman — Not 


suit.] — married woman assigned her 
share in a reversionary fund, bequeathed to her for 
separate use, & went to reside with her husband out 
of her jurisdiction. A suit was afterwards 
instituted for the administration of the estate, & 
the fund paid into ct. On the fund coming into 
possession : — Held : the share could be paid to 
the assignee, though the married woman & her 
husband, being out of the jurisdiction, were not 
parties to the suit. — Hall v. Lys (1863), 2 Eq. Kep. 
42. 


8267. 


Widow of convicted felon — Whether 


consent of Crown necessary.] — Where money stands 
to the separate account of a married woman under 
a will, her husband having been convicted of 
felony prior to the death of testatrix, an order was 
made for its payment out of ct. without the consent 
of the Crown. — ^Atlee v. Hook (1864), 2 Eq. Rep. 
038 ; 23 L. J. Ch. 776 ; 2 W. R. 611. 

See, also, Descent & Distribution, Vol. XVIII., 
p. 33, Nos. 326-328, & Forfeiture Act, 1870 (c. 23). 


8268. Infants attaining majority.] — Six- 

teen years after a decree for the administration of 
testator’s estate under which the amount in the 
hands of the exors. had been paid into Ct., & 
the decree no further prosecuted, the residuary 
legatees, being infants, on attaining twenty-one 
petitioned to have the fund paid out to them, 
according to the trusts of the will ; & upon the 
affidavit of the exors. that there were no outstand- 
ing demands upon the estate, the ct. ordered the 
amount to be paid to petitioners. — Harrison v. 
Lane (1854), 2 Sm. & Gr. 249 ; 22 L. T. O. S. 328 ; 
2 W. R. 310 ; 05 E. R. 380. 


8269. Personal representative — Transfer of 

suitor’s fund.] — On the death of an usher of the 
ct. in 1702, a la*rge sum, for which as usher he was 
accountoble, was due from him ; in a suit instituted 
for the administration of his estate more than 
sufficient was realised to liquidate the amount & 
all sums actually claimed were paid ; in 1719 the 
ct. ordered a fund sufficient to answer the un- 
claimed sums to be invested & directed the 
interest to be padd to the representative of the 
deceased usher until further oi^er ; similar orders 
for payment of the interest were from time to 
time down to 1833 made on the application of the 
existing representative of the usher, & in 1864 
a petition was presented for the same purpose by 
the then representative. On a full discussion of 
the case & on the petition being amended, an 
order was made for the transfer to him of the 
principal fund. — Trevor v. Bluckb (1854), 6 
De Q. M. & G. 170 ; 20 L. T. O. S. 97 ; 1 Jur. N. S. 
1077 ; 43 E. R. 1196, L. C. & L. JJ. 

8270. Of residuary legatee — Whether 

made.] — In an administration suit the ct. refused 
to allow the share of A., a deceased residuary 
legatee, to be paid out to her solo exor., for 
immediate distribution amongst the legatees 
named in her will, but directed such share to be 
carried to the separate account of A., with liberty 
to apply at chambers. — Gouldsm;ith v. Luntley 
(1875), 32 L. T. 635. 

8271. Under Fatal Accidents Act, 1846 (c. 93) 

— Power of court to settle distribution.] — A sum of 
money was received from a railway co. by way of 
compensation by the exors. of a person whose 
death had resulted from injuries received in an 
accident on the railway, no action having been 
brought under above Act. The exors. brought an 
action in the Ch. Div. to which all the relatives of 
deceased referred to in above Act, sect. 2, were 
parties asking for a declaration as to the persons 
entitled to the money : — Held : the ct. could 
distribute the fund amongst such of the relatives 
of deceased as suffered damage by reason of the 
death, in the same maimer as a jury could have 
done in an action under the Act. — ^B ULMER v. 
Bulmbr (1883), 26 Ch. D. 409 ; 53 L. J. Ch. 402 ; 
32 W. R. 380. 

8272. Under foreign law — Father of infant 

— Circumstances justifying payments.] — Where 
infants who were French subjects & domiciled in 
France had become absolutely entitled to a fund 
in ct., & it appeared that by the law of France their 
father was their legal ^ardian was entitled to 
receive & give leg^ discharges for all moneys 
coming to them during minority ; — Held : the ct. 
was not bound to pay out the fund to the father as 
of right, but evidence ought to be adduced showing 
that the fund would be applied for the benefit of 
the infants . — Re Chatard’s Settlement, [1899] 
1 Ch. 712 ; 68 L. J. Ch. 350 ; 80 L. T. 645 ; 47 
W. R. 615. 

Annotation: — Diftd. Thlery v. Chalmers, Guthrie, 11900] 

1 Ch. 80. 

8273. Representative as next of kin — Liable 

for loss by agent — Replacement of amount lost 
condition precedent.] — Deft., P., was administratrix 


PART VIII. SECT. 5. SUB-SECT. 3.— I. 

8264 1. Pajfmcnt to peraons entitled — 
Creditors — Funds insufficient — Abate’ 
decree for adiuiulstratiuii 
was made, at the suit of a creditor, 
ft the master’s report found that he 
held an amount of proceeds of the 


estate, less than the amount claimed 
by the creditor. Upon motion by the 
creditor for payment thereof to hiin : — 
Held : as no other creditor had provod 
ft as extrbe. was not entitled to her 
costs the creditor was entitled to the 
order, upon the terms of Its concluding 
the case. — MairriN v. Kbank (1879), 


5 V. L. It. 290.— AUS. 

1. .] — A legatee gave 

to a creditor an order on the exors. 
for payment of her share of the estate 

6 certain payments were made on 
aooount. The exors. denied having 
funds in their hands sufficient for the 
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Sect, 5. — Judipnent or order for adminisit^ion : 

Svh-Hect. 3, 1. & J. ; fmt>-sect. A, A. d; B.\ 

of H., & as one of the next of kin of intes^te 
was entitled, after payment of debts, to one moiety 
of the residue, whicn amounted to £20,000. In 
1809, before the death of H., P. settled all her 
perty by a covenant to settle after ^quired 
property. The money was misappropriated by the 
solrs. of P., & in an action to administer the estate 
of H. the chief clerk found that P. must replace the 
balance of the money so lost, part of it having 
been recovered. Pltf., S. was entitled to the other 
moiety of the rt*sidue. She, in 1879, had settled 
licr share by a covenant to settle after acquired 
property. A summons taken out by P., to v^y 
the chief clerk’s certificate was dismissed with 
costs. On the same summons : — Held : P., as 
one of the next of kin of H., could take nothing out 
of th<*- personal estate until the amount which she 
was liable as administratrix to replace had been 
made good by her. — Rc ilERVEY, Short v, Parratt 
(1889), 01 L. T. 429. 

Infants.] — 5cc, generally^ Infants. 

8274. Payment of executor not in jurisdiction — 
For distribution among legatees abroad — Whether 
made.] — Weatherby v. St. Giorgio, No. 7930, 
ante. 

8275. .] — Testiit-or, domiciled in 

New York, died in England leaving assets &> 
creditors both in England & America. AdminLs- 
tion proceedings were taken in both countries. 
In the English administration after payment of all 
creditors, there was a suiplus available for bene- 
liciaries. In the American proceedings the asset s 
were exhausted leavmg unpaid certain creditors 
whose debts were statute barred by the law of 
England, but not so by the law of New York. 
The English Ct. gave the American creditors a 
limited time in which to prove their debts, but 
they did not do so. Upon a claim by Uie American 
administrator to have the surplus English assets 
transferred to him for distribution among the 
American creditors : — Held : the English Ct., 
liaving exercised its discretion, was not bound U) 
ord(ir the surplus assets to be transferred to 
America. — Re IjOrili^d, Griffiths v. (’atfortii, 
[1922] 2 Ch. 638 ; 92 L. J. Ch. 148 ; 127 L. T. 013 ; 
38 T. L. R. GOO. C. A. 

8276. Payment direct to legatees — To save 

costs.] — Where an estate sold under a decree is 
rei)orted by the master insulFicient to pay the 
legacies charged on it, & the amount of those 
legacies is found, the ct., upon petition, will alter 
the decree, & order the purchase-money to be paid 
directly to the legatees, in order to save the costs 
of payment into ct. in pm’suance of the decree. — 
Zimmer v. Zimmer (1845), 5 L. T. O. S. 388. 

8277. Amounts less than £i0~ Whether paid 
direct to persons entitled.] The cl. will not order 
payment out of ct. to the soli*, of a Icgat/ce, of any 
sum exceeding £10.- -llAWKiNS v. Don (1841), I 
Haro, 140; llL.J.Ch. 97; 5Jur. 1130; 00 E. R. 
983. 

8278. .]— Bear v. Smith, No. 9010, 

•poai, 

8279. — — .]- Re Bkll, Bki.l v. 

[1894] W. N. 9. 


8280. Payment to defendant representative- - 
Before decree In creditor's action — On arrangement 
with creditors.] — Ex p. Burdett, Burdett v. 
Rawson (1845), 6 L. T. O. S. 142 ; 0 Jur. 841. 


J. Provisions for Annuities, 

See, generally. Bent Charges & Annuities. 

8281. How provided for — Setting aside fund.] ~ 

One by will gives an annuity out of his pe^nal 
estate ; if the exor. has misbehaved himself, the 
ct. will order part of the personal estate to be set 
aside to secure this annuity.— B atten v. Earnlby 
(1723), 2 P. Wms. 163 ; 2 Eq. Cas. Abr. 4o6 ; 
24 E. R. 683. 

Annotation Mentd. Re Hiscoo, Ulsooe v. Walto (11)02), 71 
L. J.Ch. 347. 

3282. Purchase of government annuities.] — 

Brown v. Tatnall, No. 8260, ante. 


8283. Declaration of lien on real estate.] -- 

Testator, previous to the marriage of his daughter, 
gave to the trustee of her settlement a bond, 
whereby he bound himself, his heirs, exors.^ A 
administratoi*s, in the sum of £3,000 the condition 
of the bond to become void upon payment of an 
annuity of £200 for the benelit of his daughter. 
Testator appointed another daughter his sole 
devisee. The annuity was duly paid. Upon bill 
by the daughter alleging that there were grounds 
for believing that the real estate of testator was 
being wasted, & ])raying to have the annuity 
secured : — Held .* the daughter w’as entitled to a 
decree declaring that she had a lien on testator s 
real estate to the amount of the value of the 
annuity in the event of its falling into arrear, but 
that she must pay the costs of all parties to the 
cause. — Norman v. Johnson (1860), 29 Beav. 77 ; 
2 L. T. 759 ; 6 Jur. N. S. 905 ; 8 W. R. 300 ; 54 


E. R. 555. 

Annotations :—¥oM. Burrell v. Belovanto (1862), 30 Boay. 
o50. Reid. Woolaston v. Woolawton (1877), 37 B. !• 631. 
Hcntd. Fane r. Faiio (1879). 13 Ch. D. 228 ; Blackett i’. 
Blackett (1881). 51 L. T. 427. 


8284. —Testator gave his roal & 

personal estate to trustees, in trust to convert his 
personal estate, except his leaseholds, & out 
of the x)roduce “ to appropriate a sulTicicnt 
portion ” to pay an annuity which he had agreed 
to pay on the marriage of his daughter. He gav(! 
his trustees a discretionary power to sell his real 
& leasehold estates, & they were to liold the pro- 
duce in the manner directed concerning the money 
arising from his residuary personal estate. The 
debts exhausted the personal estate, but the 
realty & leaseholds were sufficient to pay the 
annuity. A bffi having been filed, before the 
annuity was in arrear, to have a fund set apart to 
secure it : — Held : the trustees were not bound to 
sell, & the ct. only made a declaration that the 
annuity constituted a charge on the whole estate, 
k, made pltfs. pay the costs up to the hearing.- 
Burrell v. Delevante (1862), 30 Beav. 550 ; 31 
L. J. Ch. 365 ; 8 Jur. N. S. 204 ; 10 W. K. 362 ; 54 
E. R. 1003. 

Annotations : — Contd. Woolaston r. W'oolaston (1877), 37 
L. T, 631 ; Fane v. Fane (1879), 13 Ch. D. 228. 


8285. Making up deficiency Procedure.] ~ 

Tt'Htatoi* having diroctod an annuity to be paid 
out of his personal estate, a sum of 5 per cent. 


puyiiiciit of the properly 1869 the exors. bail bad sufficient eircuinstances, ordered ibo amount in 

applicable tbereto, but ou taking: the funds for that purpose. On a petition ct. to be paid out to him. — govB^lON 

accounts in ct. it appearjd that since filed by the creditor, the ct., under these v. Freeman (1878), 26 Gr. 626. — GAN* 
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stock was, in the course of the cause, ordered to 
to be set apart to answer the annuity. 

This fund having become insurflcient for the 
purpose, by ilie conversion of the 5 per cents, into 

4 per cents, the deficiency was directed <o be 
supplied out of another fund, to which other 
persons interested in the residue had been declared 
to be entitled. — Davies v, Wattier (1823), 1 
Sim. & St. 463 ; 57 E. R. 184. 

Jntutiaiiima : — Diitd. Koudall v. UiihhcII (tSUO), n Sfm. 424 ; 
ttmes V. Mltoholl (1840), 1 Ph. 710. Rrfd. Stelfov v. 
.SuRdnn (IH/iO), .lobn. 2:i4. Mentd. Arundoll r. Arniidell 
(I8H3), Coop. temp. IJrouffh. 139. 

8286. “ — .1 — ATKIN.90N V. Roys (184.5), 

5 ].. T. O. S. 345. 


SiTB-.SECT. 4 . — Effect op Judoment or 

Order. 

A. Jn General. 

Sepy generally^ .Tudqment.s. 

8287. Operation In favour of creditors — York 
r. White (1840), 7 L. T. O. S. 108 ; 10 .Tur. 108. 

8288. .]—(!) A bill filed by one 

creditor on behalf of himself A. the otliers will 
prevent the Stat. Limitation from running against 
any of the creditors who come in under the decree. 

(2) A., the widow & administratrix of B., 
continued B.’s trade after his decea.se. B. at his 
death was indebted to C. on balance of account. 
A. continued to receive goods from, & to make 
payments to 0. as B. had done, & she was charged 
m account by C. with the debt. The payments 
made by her to 0. exceeded the debt ; but a 
balance was ultimately due to C. : — Held : B.’s 
debt was discharged by A.’s payments, & the 
ultimate balance could not be proved as a debt 
against B.’s estate. 

I entertain no doubt that every creditor lias 
after filing of the bill an inchoate interest in the 
suit (Uart, V.-C.). — Sterndaue v. Hankinson 
(1827), 1 Sim. 393 ; 57 E. R. 025. 

Annotations : — As to (1) Cozisd. Re Greaves, Bray v. Tofleld 

(1881), 18 CU. D. 551. Befd. Borriugtou v. Evans (1835), 

1 Y. & G. Ex. 434 ; St. John v. Bouorhton (1838), 9 Sim. 

219 ; Watson v. Birch (1847), 15 Sim. 523 ; Bennett v, 

Bernard (1848), 11 L. T. O. S. 375: Manby v. Manby 

(1870), 3 Ch. D. 101. As to (2) Consd. Woodgate v. 

Field (1842), 2 Hare, 211. Refd. Thomas v. Griffith (I860), 

2 De G. F. J. 555. 

8289. Time from which Statute of Limita- 

tions runs.] — An ordinary administration decree 
in a legatee’s suit operates as a judgment in favour 
of creditors ; so that time under the Stat. Limita- 
tions begins to run from the date of decree. — 
Pinch v. Finch (1870). 45 L. J. Ch. 816 ; 35 L. T. 
235. 

8290. & of estate — To prevent Statute of 

Limitations running against set-off.l — Re Bali^ird, 
Lovell v. Forester, [1890] W. N. 64. 

See, further. Limitation op Actions. 


8291. Rights of creditors — How affected.] — 

Harrison v. Kirk, No. 8222, ante. 

To charge on real estate — Under Adminis- 
tration of Estates Act, 1833, c. 104.] — Sec Part IV., 
Sect. 2, sub-sect. 1, D., ante, 

B. On Whom Binding, 

8292. Whether on parties only.] — Anon. (1677), 
2 (Jas. in Ch. 232 ; 22 E. R. 923, L. C. 

8293. .] — Bijiunt v. Winterton (Earl) 

(1785), Rom. 169. 

Annotatwn: — Refd. Whittaker v. Whittaker (1792), 4 

Bro. (3. C. 31. 

8294. .] — Legatees & annuitants are bound 

by the proceedings in a suit for administration 
between the exors. & residuary legatees & devisees ; 
although there may be a question as to the debts 
being primarily charged on the real estate, & 
which may incidentally affect them. Therefore, 
after decree in such a suit, legatees cannot sustain 
an administration suit against the exors. — 
Jennings v. Patfjison (1851), 15 Beav. 28 ; 18 
L. T. O. 8. 82 ; 51 E. R. 446. 

8295. Effect of service of decree.] — Teataf-or 

invested certain moneys in the name of his sister, 
& made a will giving her an annuity, & appointing 
pltfs. his residuary legatees. Pltfs. then obtained 
the ordinary administration decree against the 
exors., served it on testator’s sister, & moved for 
an injunction to restrain her from dealing with the 
fund invested in her name by testator, which she 
claimed as her own i-^Held : the question between 
testator’s estate & his sister could not be tried in 
this way, but required the institution of a distinct 
suit. — W alker v. Seligmann (1871), L. R. 12 Eq. 
152 ; 40 L. J. Ch. 601 ; 25 L. T. 294. 

Annotation : — Apld. Re Parkes, Simpson v. Parkes (1892), 06 

L. T. 151. 

8296. .] -May v. Newton, No. 7921, 

ante. 

8297. Whether service necessary — Under 

R. S. C., Ord. 16, r. 40.] — D. the residuary legatee 
of Y. brought her action for administration of 
Y.’s estate against R. the surviving exor. Y. had 
been the surviving extrix. of her husband. V., 
one of the residuary legatees of the husband, 
shortly afterwards, brought her action against R., 
as sole deft., for administration of the husband’s 
estate, alleging breaches of trust by Y. & asking 
administration of her estate if R. as her representa- 
tive, did not admit assets to pay what should be 
found due from her estate to the husband’s estate. 
On Feb. 28, 1885, V. moved for judgment. There 
was no evidence before the ct. that Y. was indebted 
to her husband’s estate, or that she had been guilty 
of wilful neglect & default. R. by his counsel 
admitted that she was so indebted, & he submitted 
to a judgment directing an account of personal 
estate of the husband which she had received, or 
but for her wilful neglect or default might have 


PART VIII. SECT. 6, SUB-SECT. 4.— A. 

m. Power of court to sanction com- 
promise of administration actUm — After 
jtidffment^Where infants interested .] — 
SoHOLKS V. Douglas, [19111 S. R. Q. 
183.— A US. 

PART VIII. SECT. 5, SUB-SECT. 4.— B. 

8292 i. Whether on parties only. ] — The 
ct. ordered the Bale, for payment of 
debts of deceased of a portion of lands 


which deceased hold In common with 
J. Prior to the sale the devisees of 
J. had recovered judgment against 
the devisees of the interest of deceased 
& recorded the same to bind lauds : — 
Held : the judgment so recorded was 
not binding as against pltf. who pur- 
chased the land sold imder order of the 
ct., the subject of the ^e being 
the interest of doooased. — P hinnky 
V. Clarke (1895), 27 N. S. H. (15 11. 
& a.) 384.— CAN. 


8292 ii. 


.] — Legatees entitled to 


a share of the residue of an estate are 
not bound by the accounts & pro- 
ceedings In an administration action 
instituted by other residuary legatees 
in which they have not been added 
as parties, 8c of which they have received 
no notice. — U ffnkr v. Lewis, Boys* 
Home v. Lewis (1903), 20 C. L. T. 
296 ; 27 A. K. 242.— CAN. 

8292 iii. .1 — Hardman v. Lkkoh 

(1874), 8 I. 11. Eq. 400.— IR. 
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SecU 6. — Judgment or order for administration: 

Sub-sect 4, B.f C. <fe D.] 

received, with an inquiry as to balances in her 
hands, & directing administration of her estate. 
It appeared that, from information R. had received, 
he felt sure that Y. would be found a debtor to 
her husband’s estate, & that wilful default would be 
established against her, & that it was not advisable 
to incur the expense of contesting these points at 
the hearing. D., on June 26, 1886, moved under 
above rule, to discharge or vary the judgment of 
Fob. 1885. This motion was refused on the 
ground that D. had not been served with the 
judgment. * D. appealed from this refusal A; also 
applied for leave to appeal from tlie judgment : — 
Held : (1) leave could not be given to a residuary 
legatee to appeal from a decree made against the 
exor. at the suit of a creditor, as the exor. 

, completely represented the estate for the purposes 
of such a suit, & the residuary legatee could not be 
niade a party to a suit, &: the case was quite 
different from one where leave to appeal was 
applied for by a person, who, though not according 
to the jjresent practice a necessary party to the 
suit, woidd have been a proper party to it ; (2) the 
application of June, 1885, to vary the judgment 
was not supported by above rule, the case not 
falling within that ride, which only applied to 
cases where service of an order was necessary in 
order to make it binding, whereas here the order 
was binding without service, & D. was not a proper 
person to be served ; (3) although R. might have 
acted injudiciously in submitting in Feb. 1885, to 
an order which went further than any order that 
could have been made adversely on tno materials 
before the ct., the order could not be discharged 
imless the ct. was satisfied that R. had submitted 
to it fraudulently in collusion with V., & in this 
case the ct. was satisfied that R. had acted bond 
fide,— Re Youngs, Doggett v, Revett, Re 
Youngs, Vollum v. Revett (1885), 30 Ch. D. 
121 ; 53 L. T. 682 ; 33 W. R. 880. C. A. 

Annotation :~ Generally , Mentd. The Millwall, {190jJ P. 155. 

8298. Breach of trust discovered after decree — 
Whether supplemental relief granted — Breach not 
discoverable at date of decree.] — Under a decree in 
a legatee’s suit to take the usual accounts, A. went 
in &; claimed the residue, which the master found 
him entitled to ; but the residue was not then 
ascertained & no order was made in respect of it : — 
Held : A. was not precluded from afterwards asking 
relief against the exor. in respect of an alleged 
breach of trust, in a suit of his own, he not having, 
in the first suit, been in a situation to investigate 
the accounts of the exor, or to claim the relief 
which he asked in the second. — Guidici v. Kinton 
(1843), 6 Beav. 517 ; 49 E. R. 926. 


Senible: in such a case, the object being to 
obtain an addition to a decree already made, the 
proper mode of applying for leave is by petition. — 
Re Hoghton, Hoohton v. Fiddey (1874), L. R. 
18 Eq. 573 ; 43 L. J. Oh. 758 ; 22 W. R. 854. 

C, On Position of Representative, 

8300. Protection against claims on estate.] — 

An estate was administered under the ct., & all 
claims being provided for, the devisee was let into 
pos^ssion. A further claim was afterwards made 
against the estate : — Held : the trustees of the 
will were not justified, of their own authority, in 
taking possession to provide for it. 

Where the ct. administers the assets, the trustees 
are protected against all claims on testator’s estate, 
but legatees still remain liable in respect of their 
beneheial interest. — Underwood v, Hatton (1842), 
5 Beav. 36 ; 49 B. R. 490. 

8301. .] — (1) Bxors. bringing facts plainly 

before the ct. & distributing the assets under its 
direction arc absolutely protected against any 
future claims ; & the only remedy of a creditor, 
on covenant or otherwise, is against the legatees. 

(2) Where part of the estate had consisted of 
leaseholds held at a profit rent, the estate ordered 
to be distributed without rctaining assets to 
indemnify the exors. against liability on the 
covenants. — Re Sanford’s Trust, Bennett v, 
Lytton (1860), 2 John. & H. 165 ; 70 E. R. 1010. 
Annotations As to (1) Rsfd. Williams v . Headland (1864). 
i 505 . As to (2) poUd. 1(088 V. Tatham (1869), 38 
L, J. Ch. 577. 


8299. 


, r~ , •] — A common administration 

decree havmg been made &; an infant interested in 
the estote some years afterwards liaving presented 
a petition by her next friend for leave to file a 
supplemental biU, with the object of charging a 
of the estate with a breach of trust, which 
she aUeged bad been discovered since the date of 
the decree, the ct. granted leave accordingly, 
without requiring an affidavit by the next friend 
that the alleged breach of trust could not with 
reasonable diligence have been discovered at the 
date of the decree. 




8302. For property held by testator as 

executor.] — A decree in an administration suit 
practically indemnifies exors. against any claim 
in respect of property of which their testator was 
the surviving trustee & exor. 

A bill was filed for the administration of the 
estate of L., who was the surviving trustee & exor. 
of the will of C. A decree was made, & subse> 
quently a claim was sent in by persons beneficially 
interested under the will of C. On motion by the 
exor. for leave to take proceedings to administer 
the estate of C. : — Held: the exors. were practically 
indemnified by the decree, & tlie motion was 
dismissed.— Lowndes r. Williams (1871). 24 
L. T. 465. 

8308. Power to deal with assets— How restricted 
—Control by court.]— The principle acted upon by 
former Chancellors is that after a decree, an exor. 
cannot deal with the assets for the purpose of 
investment without the leave of the ct. That 
permission, will, only on special ground be extended 
to the laying out of money on mtge. {Ia)RD Eldon, 
C.).— WiDDOwsoN V. Duck (1817), 2 Mer. 494 ; 
35 E. R. 1029. L. C. 

«B304. — -.] — The effect of an order in an 

administration suit, that a personal representative 
shall get in the outstanding personed estate, & 
within a certain date, pay the proceeds into the 
Bank to the credit of the cause, is to earmark the 
outstanding personal estate, & to disable the 
personal representative from dealing with such 
proceeds otherwise than by paying them os 
directed.— Harries v . Rebs (1867), 87 L. J. Ch. 
102 ; 17 L. T. 418 ; 16 W. R. 91, L. JJ. 

BlundeU, Blundell v, Blundell 

(X888), 40 Ch. D. 370. 


18. -AUS. 

jxrtiwi of representatiw 
V. Hoban, [1898] 
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8805. .1 — After an administration 

decree has been made all powers of management 
of the estate which may be vested in trustees are 
subject to the control of the ct. ; & the judge who 
exercises such control must be personally satisfied 
of the propriety of the course proposed to be 
adopted by the trustees. Trustees having power 
to invest certain moneys belonging to testator’s 
estate at their discretion, & having also power to 
continue or change securities from time to time as 
to the majority ^ould seem meet, applied to the 
ct. in a suit for the administration of the trust 
estate for liberty to invest the moneys in & to 
convert securities into American funds or railway 
stocks. Infants were interested in the trust 
estate : — Held : if the trustees had the discretion 
they claimed, which was doubtful, the ct. ought 
not, in a case where infants were interested, to 
permit them to exercise that discretion in the way 
they proposed. — B ethell v. Abraham (1873), 
L. 11. 17 Eq. 24 ; 43 L. J. Ch. 180 ; 29 L. T. 715 ; 
22 W. R. 179. 

Annotation: — Befd. Tempest v. Camoys (1882), 21 Ch. D. 

571. 

8306. Where no injunction granted — 

Nor receiver appointed.] — A decree was made in a 
creditor’s suit for the administration of the personal 
estate of testator, but no receiver was appointed 
nor any injunction granted to restrain the extrix. 
from dealing with the assets. More than two 
years after the decree, & nearly three years after 
the death of testator, his extrix. who was also his 
sole legatee, opened an account with a bank, 
headed “ E. G. extrix. of B. G.” In the follo\i»ing 
year, the account being overdrawn, she deposited 
with the bank a picture belonging to testator’s 
estate to secure the balance then due & further 
advances. It appeared that the bankers did not 
know of the suit, & had not notice of any breach 
of duty on the part of the extrix. ; — Held: the 
bank had a valid security on the picture, for the 
doctrine of lis pendens had no application, a decree 
for administration without any injunction or 
appointment of a receiver not taking away the 
power of the extrix. to deal with the assets. — 
Berry v. Gibbons (1873), 8 Ch. App. 747 ; 29 
L. T. 88 ; 38 J. P. 4 ; 21 W. R. 764, L. JJ. 

Annotations: — Refd. Price v. Price (1887), 35 CJh. D. 297 ; 

Wigram v. Buckley, [1894] 3 Ch. 483. Mentd. lie Morgan, 

Pllhrrom V. Pillgrrem (1881), 18 Ch. D. 93. 

8307. Power to bind estate — By acknowledgment 
of statute barred debt.] — After an administration 
decree, an exor. has no right, as against the parties 
intei’estod in the estate, to give an acknowledgment 
to take a debt barred by the Stat. Limitations out 
of its operation. — P hilIxIps v. Beal (No. 2) 
(1803), 32 Beav. 26 ; 55 E. R. 10. 

Annotation : — ^Retd. Re Fleetwood & District Electric Light 

& Powor Syndicate, [1915] 1 Ch. 486. 

8308. Power to bind estate — By admissions.] — 

Earls A.,B. & C., being successive tenants in tail of 
property held under an inalienable Parliamentary 
title, & B. having, after the death of A., entered into 
possession of the entailed estates, & together with 
them, of certain leaseholds formeny in the 
possession of A., the exors. of A. brought an action 
of ejectment against B. to recover possession of the 
leaseholds as part of A.’s estate. B. having 
died before trial of the action, another action was 


brought against C., the successor in title. 0., who 
was also exor. of B., compromised the action on 
terms of giving judgment ^ buying the leaseholds 
at a certain price, with a further stipulation that 
£4,000 should be allowed as a debt from B.’s esiate 
in respect of rents received by B. Before the 
compromise a creditor’s suit was instituted & a 
decree made for the administration of B.’s estate, 
which was insolvent. On a summons by A.’s 
exors. to prove against B.’s estate for the amount 
of the rents actually received by him : — Held : 
the judment given in the action against 0. was 
not evidence of wrongful possession by B., which 
could serve as a foimdation for the claim & the 
admission by the exor. as to mesne profits in the 
compromise was inoperative, being made after the 
decree. — ^Tadbot v. Shrewsbury (Earl) (1872), 
L. R. 14 Eq. 603 ; 20 W. R. 854. 

8309. Power to prefer creditors.] — Exor. may 
pay debts of a higher nature after a decree quod 
compuiett not after final. — ^Mason v. Williams 
(1699), 2 Salk. 507 ; 91 E. R. 433, L. C. 

8310. Order for account only under R. S. C., 

Ord. 46, r, 1.] — An order in an administration action 
under Ord. 45, r. 1 merely for an account by an 
extrix., & reserving further consideration, does not 
affect the right of creditors to sue her, or her right 
to prefer creditors. Therefore where an extrix. 
who, after such an order had been made against 
her was appointed trustee of a settlement, & 
entitled as such trustee to a debt due from her 
testator’s estate : — Held : she might apply the 
balance of testator’s estate in part satisfaction of 
such debt, though other debts were unpaid. 

Before the order [to account] was made she 
cleaily could have paid the trustee the whole of 
the assets, for she would have had the right to 
prefer one creditor to another. Did the making 
of that order make any difference ? 1 do not think 

it did, for I find no decree for administration. If 
there had been such a decree, it would have put 
an end to her power of preference (North, J.). — 
He Barreti', Whitaker v. Barrett (1889), 43 
Ch. D. 70 ; 59 L. J. Ch. 218 ; 38 W. R. 59. 
Anno^Hon : — Rold. Re Harrie, Davis u. HaiTls, [1914] 2 Ch. 


8311. Power to alter relative rights of creditors — 
By refusing to plead Statute of Limitations.] — After 
a decree in a suit for the administration of assets, 
an exor. is not at liberty to do any act which 
affects the relative rights of creditors [in this case 
refusal to plead above statute], — She WEN r. 
Vanderhorst (1830), 2 Russ. & M. 75 ; 39 E. R. 
323 ; on appeal (1831), 1 Russ. & M. 347, L. 0. 


Annotations Folld. Phillips v. Beal (No. 2) (1863), 32 Beav. 
26. Reid. Briggs v. Wilson (1853), 5 De G. M. & O. 12 ; 
Fuller V. Redman (No. 2) (1869), 26 Beav. 614 ; Trevor 
tj. Hutchins, [1896] 1 Ch. 844 ; Re Fleetwood & District 
Eleotrio Light & Power Syndicate [1915] 1 Ch. 486. 
Mentd. Toinlin e, Tomlin (1841), 1 Hare, 236 : Beeching 
r. Morphew (1860), 8 Hare, 129. 


JD. As Stay of Proceedings. 

See, generally^ Practice. 

8312. General rule.] — (1) Principles upon which 
the ct. acts in restraining proceedings at law, after 
a decree, with reference to the priority of the decree 
or judgment at law dt other circumstances. 


PART VIII. SECT. 6, SUB-SECT. 4.— D. 

o. Action pending at time decree 
made.l — ^An administration order was 
grantte hy a local master while a suit 


was pending for the construction of 
the will of testator, in which adminis- 
tration was asked, 8c in which the 
exors. were charged with misoonduot, 
8l before a year had elapsed since the 


death of testator. Upon appeal, 
proceedings before the master were 
stay^. — HSYWOOO v. Sivkwrioxit 
(1879), 8 P. R. 79.— CAN. 



802 Executors and 

Sect. 6. — Judgment or order for administration: 

Sub-sect. 4, D.] 

(2) Motion to restrain a creditor, after a deci*ee 
from issuing execution on a judgincnt obtained 
from deci*e<*- de bonis Icsiaioris^ ct si non dc bonis 
propriiSf as to costs refused under tiie circumstances. 

It has been argued that in cases of this nature the 
ct. pays no regard to the question, whetlier the 
decree or judgment has priority in time, but 
considers only the quality of the judgment, & that, 
the judgment in this case being a judgment to 
i*ecover de bonis tesiaioris^ the exors. ai*e, as of 
course, entitled to restrain the judgment creditors 
fi*om issuing execution. I do not accede to that 
ai’gument. The jurisdiction in these cases was 
first established upon questions which arose 
between judgments at law, & decrees in equity, 
for payment of ascertained debts out of the assets. 
It was determined that such decrees & such 
judgments were, in the administration of legal 
iissets, to be considered of equal value, &. that the 
one which was prior in time, whether decree or 
judgment, should be drst satisfied out of the assets. 
In the beginning, a judgment, obtained aftor a 
dcci'ee computet, not being a decree for pay- 

the jurisdiction on this, that, the ct. havdng decreed 
an account of debts & assets, & ordered payment 
in a due course of administration, must be 
considered to have taken the fund into its own 
hands, & could not suffer its decree to be rendered 
nugatory by altering the course of administration, 
but ought to protect the exor. in obeying its 
decrees ; «te he, theiefore, granted injunctions to 
restrain proceedings at law after a decree quod 
computet. A:, as it was the practice, in creditors’ 
suits, for pltf. suing for himself & othei's to prove 
lus own debt prior to the hearing, then* was, 
perhaps, not much difficulty in considering a decree 
for the administration of assets, in such a suit, as 
in the nature of a judgment for all the creditors ; 
but Lord Thurlow, acting on the principle to 
which he attributed the jurisdiction, gave the like 
authority to a decree quod computet, w'hich was 
obtained in a suit instituted by the trustees under 
testator’s will, & to w’hich no creditor was a party 
(Lanodale, M.R.). — Lee v. Park (1830), 1 Keen, 
714 ; fi L. .T. Ch. 93 ; 48 E. R. 482. 

Annolaliotis .’—Grnerally, Befd. Rouse v. Jones (1844), 1 

Ph. 4<i2 ; Unnken v. Harwood, Rankon v. Houlton (1846), 

a Hare, 215; lie Woiiierhley, EtheridiTO r. Womersley 

(1885), 29 Cb. D. 557. 

8313. Judgment obtained before decree — 
Whether execution stayed.]— Lee v. Park, No. 
8312, ante. 

8314. .] — A creditor recovered 

judgment & sued out a writ of Ji. fa. thereupon, in 
the lifetime of his debtor, Ac placed the writ in the 
liands of the sheriff on the day after debtor died. 
A decree was afterwards made in the suit of an 
equitable mtgee. of certain parts of the real & 
personal estate of debtor against his devisee & 
exor. for the sale of the mtged, property, Ac if the 
proceeds of such sale should be insufficient to 
satisfy pltf.’s debt, then for an account & application 
of the general personal & real estate of testator, in 
a due course of administration. After this decree 
the judgment creditor levied, under the fi. fa., 
on goods left by debtor. The exor. thereupon 
moved for an injunction to restrain execution, 
which the ct. refused on two grounds : (a) because 
the decree for an account & administration of the 


Administrators. 

I general estate was not absolute, but was conditional 
on the mtged. property proving insufficient to 
satisfy pltf.’s demand, & {h) because the judgment 
creditor acquired a right to the goods of debtor, 
by virtue of the writ of fi.fa.. fvoux the teste of the 
writ, & thoivfon^ piu*amount to the right of the 
exor. — Ranken v. Harwood, Ranken v. Roulton 
(1840), 5 Hare, 215; 2 Ph. 22; 1 Ooop. temp. 
Oott. 293 ; 15 L. J. Oh. 41(1 : 7 L. T. O. H. 1(17 ; 
10 .lur. 791 ; ($7 E. U. 892, L. C. 

Annotation .‘—Reid, lie SkIggR, Marriage r. Sklffsrs (1859), 4 

De O. & J. 4. 

8315. .] — Where a creditor of testator 

obtained judgment against the exor. ile. bnn'is 
testaioris, & a decree was immediat<*ly afterwards 
made in a creditor’s suit Held : the exor. was 
not entitled to an injunction to stay execution <)n 
the judgment. — Vincent r. Godson (1850), 3 De 
G. & Sm. 717 ; (14 E. R. 675. 

8315a. .] — A judgment creditor prose- 

cuting an action upon his judgment against the 
exoi*s. of his debtor after notice of decree in 
administration suit will be i‘<*strained, Sc must pay 
the costa of the* exors. of proceedings iti the action 
taken after such notice, which costa will be H(*t off 


at law. — Bo.ston v. Richardson (1855), 25 L. T. 
O. S. 104 ; 3 W. R. 432. 

8316. - — .] — t^iedihjr obtained a judg- 

ment against lus debtor, who shortly after- 
wards died. The creditor then, having revived 
the judgment against the extrix., obtained a 
charging order nisi upon shaivs forming i>art of 
the estate of debtor. A decT<‘e for administration 
of the estate was made on the same day as the 
order 7ivii, but at a later hour. Pltf. in the suit 
theit*upon, & before the order >iisi could become 
absolute, applied for an injunction to restrain 
creditor from proceeding upon the order : — Held : 
the injunction could not bo granted. 

The grounds of sho^dng cause against an order 
' must be sometliing prif>r to the date of such 
order. — U aly v. Barry (1868), 3 Gh. App. 452 ; 
37 L. J. Ch. 723 ; 18 L. T. 491 : 16 W. R. 651, 
L. j.r. 

AnnoUUions : — Diltd. Finocy r. Hiiulo (1879), 48 L. J. 
Q. H. 275. Consd. lit‘ Womcrsloy, Ktlicridger. WonitTMlry 
(1885), 29 Ch. I). 557 ; Ilreretoii r. lOilwanIs (1888), 21 
g. H. D. 488 ; Stewart v. Rhodes, |19(dl) 1 (Jh. 386. 
Reid. He Imperial Steam fi Hototehohl C!oai Cu. 

37 I/. J. Ch. 517 ; He Hutchinson, Er p. Hutchinson 
(1885), 16 Q. B. D. 515 ; He BeU, Carterr. Stadden (1886), 
54 L. T. 370 ; He O’Shea’s Sottmt., Courage v. O’Shea, 
(1895) 1 Ch. 325 ; He Thomas, Sutton, CJordon i>. Thomas 
(1912), 81 L. J. Ch. 0U3. Msiltd. Hewat v. Davenport 
(1872), 21 W. R. 78. 

8317. Pendency of admlnistratiiin 

proceedings sufficient.] — Testator domiciled in 
England, but occasionally residing in Scotland, 
gave the residue of his real Ac perstjual estate, the 
bulk of wliich was locally situated in England, to 
two of liis sons, one of whom at the time of 
testator’s death was indebted to an insurance co., 
carrying on business in England Ac Scotland. The 
will was proved in England, Ac probate recorded 
in Scotland. The insurance co., liaving previously 
obtained judgment in an English ct., instituted 
proceedings against the exoi’S. in the Ct. of Session 
to arrest, in their hands, the share of debtor in 
testator’s residuary estate. One of the exom. 
filed a bill for administration of the estate in 
England, Ac moved for an injunction to I’estrain 
the proceedings in Scotland. Thi’ t;t. granted the 
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injunction upon pltf.’s undcrtaMng to obtain an 
administration decree forthwith. 

In such cases the mere fact of a bill pending for 
administration in this ct. is suflicient to support 
the injunction. It is not necessary that there 
should have been a decree. — ^Baillib v. Baillie 
( 1807), L. R. 5 Eq. 175 ; 37 L. J. Oh. 226 ; 17 
B. T. 376 ; 16 W. R. 272. 

8318. Judgment creditor of in- 

testate having obtained a gamishee order, under 
(J. L. P. Act, 1854 (c. 125), s. 01, against a debtor 
to the estate, before decree in an administration 
suit : he could not be restrained from 

enforcing such order. Bahnes, IIarpeh v. 

Barnes (1860), 30 L. J. Ch. 03 ; 15 B. T. 312. 

8319. .] — Proceedings to enforce a 

county ct. judgment obtained horia fide against an 
cxor. for a debt of testator will not be restrained by 
tlie Oh. Uiv. merely because an administration 
action wfis pending at the time that the judgment 
was pronounced, an administration decree has 
since been made. 

An extrix. having failed to satisfy a debt owed 
by lier testator, the assets being insufficient for 
jaiyinent of all his debts in full, the creditor took 
out a county ct. summons against her as extrix., 
Ai obtained judgment by default. Payment being 
still not made, he obtained an order for her commit- 
ment. Beforti the datt* of the judgment another 
e.reditor commcmced an administration action in 
the CJh. Div., in which, after the judgment, but 
befort* the commitment order, the usual admini.stra- 
tion <lecreo wiis ma<le, Ac a receiver appointed. 
There Wiis no question of ituila fides on either side. 

The exti’ix. now moved for a stay of proceedings 
under the commitment order, on the ground that 
all the assets in her hands available to satisfy the 
judgment debt had bt*en taken from her by the 
administration decree. 

Motion dismissed with costs . — lie Womeusley, 
Etheuiuue V. WoMEitsEEY (1885), 29 Ch. I). 557 ; 
54 Jj. J. Ch. 905 ; 53 B. T. 200 ; 33 W. R. 935. 

Annotation : — Reid, lie Thomas, Sutton, Carden r, ThoniaK, 

11912] 2 Ch. 318. 

8320. Judgment obtained after decree — Stay 
of execution — Against estate assets.] — If in an 

motion by a bond creditor against the heir of an 
intestate, tJie latter plead a false plea, the ct. will, 
afh‘r a decree obtained in a suit by another 
creditor for the administration of intestate’s 
assets, restrain the pltf. at law from taking out 
execution against the assets, but not from pro- 
ceeding against the h<nr personallv.-— P rK’K r. 
Evans (1831), 4 Sim. 514 ; .58 E, R. 1*93. 

Annotation Reid. Lee v. Park (1836), 1 Keen, 714. 

8321. — .] — To an action brought 

by a creditor of testator the cxoi*s. pleaded the 
decree in a suit for the administration of testator’s 
^sets. The plea was held to be bad in law, Ac 
judgnient wtus given for pltf. at law. The ct. 
restrained him from enforcing liis judgment 
against testator’s assets, but not against the 
exors. personally. — Burles v. Poppli<:well (1839), 
10 Sim. 383 ; 4 Jur. 244 ; 59 E. R. 003. 

3322. Action pending at time decree made — 
By creditor against representatives — Proceedings 
stayed.] — (1) Where a judgment creditor receives 
notice of the deci*ee in a creditor’s suit before he 
has obtained judgment against the exors. he will 
be restrained by injunction from proceeding to 
trial ; & a false plea by the exors. merely for the 

J. — VOL. XXIV. 


purpose of staying the proceedings at law, by an 
application to th^ ct., does not deprive them of 
their right to protection. 

(2) The principle of the cases on which the ct. 
restrains proceedings at law after a decree in a 
creditor’s suit considered. 

It was said that, as the exors. had put in a plea 
of plene administravily pltf. ought to have been 
permitted to go to trial in order to falsify that 
plea. ... It is clear that, on a plea of plene 
administravity if the verdict went for pltf., the 
judgment must be de bonis ieslaioris only, Ac for a 
sum not exceeding the value of the goods foymd to 
have been in the hands of the exors. The principle 
on which those decisions proceed fails, because it 
was assumed very incorrectly that the judgment 
must be de bonis iesiatoriSy et si non de bonis 
propriis. If there be goods of testator, ]plt£. 
might bring an action on the judgment against 
Ills exors., on the suggestion of a devastavit . The 
exors. cannot then plead plene administravit but 
can only deny against the exors. out of the assets. 
If they could i>rovc there were no assets, that would 
be a dischai*ge. If they proceed to trial, Ac the 
jury find assets, they will be withdrawn from the 
general administration (1x)RD Byndhubst, C.). — 
Vernon v. Thellusson (1844), 1 Ph. 466 ; 14 
B. J. Ch. 83 ; 4 B. T. O. S. 149 ; 0 Jur. 145 ; 41 
E. R. 709. 

Annotations : — As to (2) Reid, llankon v. Harwood. Kanken 

V. Boulton (1846), 5 Blare. 215 ; Vincent v. Godson (1850), 

3 De G. & Sm. 717. 

8323. — .] — Rouse r. Jones, No. 

8002, ante. 

8324. .] — The usual decree for 

an account having been pronounced in a creditor’s 
suit, Ac the usual notice of the same having been 
published, a creditor brought an action against 
the exors. for an alleged debt of testator. On 
motion by the exors. the action was restrained ; 
but the costs both at Jaw & in equity were reserved 
till it should appear whether the creditor would 
establish his claim. — B urnett v. Burnett (1845), 
0 B. T. O. S. 274 ; 10 Jui*. 4. 

8325. .] — After a creditor had 

commenced an action against the administratrix 
of his debtor a decree was made, in a suit by the 
next of kin against the administratrix, for the 
administration of intestate’s estate ; Ac t he 
administratrix gave notice of the decree to the 
creditor, lie then gave notice to her that he should 
proceed with his action, unless he was paid the costs 
of it : & the costs not being paid, he delivered his 
declaration. Whereupon the administratrix 
appeared to the action & called on the creditor, 
who was out of the kingdom, to give security for 
the costs of it. 

The ct., on the application of the administratrix, 
restrained the creditor from proceeding with his 
action, but gave liim all his costs at law Ac also 
the costs of the motion, Ac ordered the adminis' 
tratrix to bring the intestate’s assets into ct. 

■Turner v. Connor (1847), 15 Sim. 630 ; 00 
E. R. 704. 

Annotation; — Mentd. Mciizies v. Conuor (1851), 3 Mac. & 

G. 048. 

8326. .] — Upon motion for in- 

junction to stay a creditoi’s action on ground of 
notice of deci*ee in administration suit. Motion 
granted, & creditor’s costs taxed up to the time of 
notice. — M acMullbn v. Acres (1862), 1 W. R. 77. 

8327. In foreign court.] — The rule, 

T 
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Sect. 5. — JudgnwiU or order Jw 
Sttb’sed* 4, D.; avb-sect. 6. 
sects. 1 <£: 2.] 


atlmwialratwn : 
Sect, «: 5146 - 


which prevente a creditor from oiwco^ng 
action for the recovery of hie 
in an administration smt, la applicable to the 
of a creditor proceeding in a foreign ct., & wiu 
render him liable to the costs of an apphcaUon to 
restrain him after he has received ‘*"® ‘'T 

decree. — Gbakam v. Maxwell (1849), 1 Mm. & 
O. 71 : 1 U. & Tw. 247 i 18 L. J. Oh. 225 ; 13 
Jut. 217 ; 41 E. R. 1189, L. 0. - 

Annotations Peiuioll ti. Hoy 08^3)* 23 I- 

409 : Carron Iron Co. r. Mibclaren (18do), o H. Li. caa. 

416 ; J2e Low, Bland r. Low, 118641 1 Ch. 147. 


3328. Ireland.] — Under a decrt‘e 

for the administration of testator’s personal estate 
in England, P. carried in a claim for the specific 
performance of an agreement to grant a lease of 
lands in Ireland. P. aft-erwards commenced a 
suit in Ireland against the exor. & others for 
specific performance of the same agreement : — 
Held : the exors. were entitled to an injimction 
to restrain P. from further prosecuting the Irish 
suit against them. — Eustace r. I^oyu (1870), 35 
L. T. 000 ; 25 W. R. 211. 

8329. Power of court.] — ^Vlthough 

judgment has been given for the administration of 
an estate, the ct. has no power to restrain a foreign 
creditor from proceeding in a foreign ct. against 
the administrator ; but if judgment were obtained 
in the foreign ct, against the administrator by 
default, it would only be treated in the administra- 
tion action as primd facie e>idence of the debt. — 
Be Boyse, Crofton v. Crofton (1880), 15 Ch. D. 
691 ; 49 L. J. Ch: 089 ; 29 W. R. 109. 

Annotation : — Bald. 2te Low, Bland v. Low, 118941 1 Ch. 147. 


8330. In county court.] — After a decree or 

order on summons for the ^ministration of an 
estate, a legatee will be restrained from proceeding 
in the county ct. to recover a legacy, & that not- 
withstanding the legatee submits to take a 
judgment against the exor. de bonis propriis, 
alleging a devastuvU. — Ratcxiffe v. Winch (1853), 
10 Beav. 670 ; 22 L. J. Ch. 915 ; 21 E. T. 30 ; 17 
Jur. 580 ; 51 E. R. 902 ; svhaequerU proceedings, 
17 Beav. 217. 


Decree or Judgment in foreign suit.] — See Con- 
flict OF IaAWS, Vol. XI., pp. 483 ct seq.. Nos. 1359 
et 9cq. 


Sub-sect. 5. — How Enforced. 

See Debtors Act, 1809 (c. 62), s. 4. 

8331. Attachment — Failure to account.]— A rule 
for an attachment against an exor. for not 
accounting xiursuant to a rule of ct. was made 
absolute, though that rule had not been personally 
served, upon an aflidavit that deft, kept out of the 
way to avoid being served &; that a copy had been 
left at the house with the daughter of deft. — 
lie Barwick (1836), 3 Dowl. 703 ; 6 Tyr. 431. 
Annotation Betd. Re Giiard (1842), 6 Jur. 916. 

8332. Necessity for service of notice 

of motion.] — On Apr. 27 an order was made that 
deft., w'ho had not entered an appearance in the 
action should, within fifteen days after service of 
the order, leave at the chambers of the judge 
certain accounts & statements. The order was 
served on deft, personally on May 12. Deft, did 
not comply with the order & on June 8 pltf. gave 
notice of motion for leave to issue an attachment 


against him. The noUoe was not aemd 
but waa filed wiUi the offloer of the^cTpursui^t 
R. S. a, Ord. 67. r. 4 t^Held 
knew whore to find deft,, leave ou^t not to 
on to issue an attachment unless notice of t 
motion was served on deft. — Be Bassett, Basse 
V. Bassett, (1894] 8 Oh. 179 ; 63 L. J. Oh. 84 
38 Sol. Jo. 504 ; 8 II. 474. 


8333. Non-compUanoe with order to p 

into court— Sum to be paid must be specified.]— 

SwciiR, Spicer r. Spickh, [1881] W. N. 85. 

^nnoIcUum Beld. He Woftthorley (1918), 88 L. J. K. 
482. 


8334. Neeesslty to prove execute] 

control over money.] — Where an exor. 
default in payment of a sum of money which li 
beem found due from liim in an administrati 
action, & which he has b«*en ordered to pay in 
ct., ho is wdihin the third exception to DebU 
Act, 1809 (c. 02). 8. 4 (notwitlistanding that t 
.sum partly consists of a debt which was owing 
testator in hi.s lifetime), if the exor. was in 
fltiuciary relatu>n to testator in respect theieof 
testator’s lifetime. 

1 It is at tiu; fiaine time iiecoHsary to show tliat tl 
money ordered to l>e paid into ct. hA<l bt»en 
the exor.’s po.ssession or under his control. Uona 
quently where the order directs paymemt of a su 
comiK)sed of principal & interest not distinguish* 
a writ of atUw hinent cannot be issued, bocau 
so much of the sura as represtmts interest cann< 
be said to liave b«‘en in his iK>sses8ion or under li 
control. — Be Hickey, Hickey r. Colmer (188C 
55 L. T. 588 ; 35 W. R. 53. 


8335. - - In an action again 

exors. (te trustees to recover pltf.’s share of testatoi 
residuary estate, the mastiT hod by his certiliea 
found that defts. had received personal estate < 
testator not siHicillcally bequeatlied to a certai 
amount. A: had paid, or were entitled to be allowc 
in account, certain other sums, leaving a bolan* 
due from them, one-fourth of which was duo t 
pltf. 

The certificate was based upon (inter alia) a 
affidavit of defts., in which they set forth a fu 
account of testator’s personal ctstaUs which ha 
come to their hands or the hands of either of thou 
or to the hands of any person or persons by the 
order or the order of either of them, t)r tor the 
use or tile use of either of them. 


The account contained particulars of the 
receipts, including various sums of cash. 

Defts, having faih'd to comply with an oilier t 
pay into ct. the amount found to be due from thei 
to pltf., a motion for attacluneiit was made againt 
iham i ~ Held : there was no evidence of actui 
receipt by defts., Ac consequently the money wij 
not tdiown to ho “ in their jKisscssion or under the 
control ” within the exception to Debtors Ac 
1809 (c. 02), 8. 4 ; Ac no order made on the motioi 
— Be Fewster, Herdman v. Pbwstbr, [1901] 
Uh. 447 ; 70 L. J. Ch. 264 ; 84 L. T. 46 ; 17 T. L. 1 
205; 46 Sol. Jo. 240. 

Anwftatutns Folld. He WUkliui, Umsley v. Wllkina (1901 
40 8ul. .1 m. 14. Conid* Harper v, McIntyre (1908), I 
L. T. 101. TSt/ild. /teUnderwood, Be Bowies, U. v. V 
(1903), 61 W. H. 335. 


8336. .] — Be Wilkins, Eicsle 

w. Wilkins (1901), 40 Sol. Jo. 14. 

Annotation: — Consd. Harp^ v. McIntyre (1908), 99 L. ' 


8387. Representative a married woman- 

Jurisdiction to make order.] — Where a marric 
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woman administratrix is ordered to pay into ct. 
a sum of money belonging to the estate of intestate 
& shown by ner account of intestate’s personal 
estate to be in her possession^ in the absence of any 
evidence that she has committed a devasiavUt the 
order should be in the common form & should not 
be restricted to payment out of her separate estate ; 
& if she fails to comply with the order the ct. has 
jurisdiction to make an order for attachment 
against her. 

Semble : if the object of the order had been, not 
for the better seeming of the fund, but to compel 
the married woman to make good a loss occasioned 
by her devaatavUt the order should have been made 
in the form prescribed in Scott v. Morley (1887), 
20 Q. B. D. 126, & she would not have been liable 
to attachment for non-compliance with it. — 
Re Turnbull, Turnbull v. Nicholas, flOOO] 1 
Oh. 180 ; 09 L. J. Ch. 187 ; 81 L. T. 439 ; 48 W. R. 
130 ; 10 T. L. R. 45 ; 44 Sol. Jo. 59. 


Sisur. 0.— ACTION BY CREDITORS. 

Sub-sect. 1. — In General. 

8338. Suits by legatees distinguished.] — D oody v. 
Higgins, No. 7850, ante. 

8339. Payment of the debt — Right of repre- 
sentatives to pay — After suit filed.] — An exor. or 
administrator may, after a suit is instituted 
against him lor an account, pay any simple contract 
or specialty creditor, & will be aUowea such pay- 
ment in passing his accounts. — Maltby v. Russell 
(1826), 2 Sim. & St. 227 ; 3 L. J. O. S. Ch. 85 ; 67 
£. R. 333. 

AnnotatUma : — Reid. Wood r. Westall (1831), You. 303; 

Neeves v. Burraso (1849), 14 L. T. O. S. 394. 

8340. Decree for immediate payment — Not 

decree for account — Where debt admitted by 
executors.] — In a suit by a creditor on behalf of 
himself &> all other creditors, if the debt of pltf. be 
admitted or proved, & the exor. or administrator 
admits assets, pltf. is entitled at the hearing to an 
immediate decree for payment & not to a mere 
decree for an account. 

After the decree, every creditor has an interest 
in the suit ; but the question is, whether pltf., 
until decree, is not dominua litis, so that he may 
deal with the suit as he pleases (Wigram, V.-C.). — 
WOODGATB V. Field (1842), 2 Hare, 211 ; 11 L. J. 
Ch. 321 ; 6 Jur. 871 ; 67 E. R. 88. 

AnnoUdiona : — Reid. Savage r. Laue (1847), 6 Haro, 32; 

Field r. Titmuss (1851), 1 Sim. N. S. 218. 

8341. When particular not general account 
taken — Single creditor — Seeking payment of own 
debt only.] — Where a single creditor files a bill for 
the payment of his own debt only the ct. does not 
direct a general account of testator’s debts, but 
only an account of the personal estate & of that 
particular debt, which is ordered to be paid in a 
course of administration. — A.-G. v. Cornthwaitb 
( 1788), 2 Cox, Eq. Ca«. 44 ; 30 E. R. 21, L. C. 

AntMtaHon : — Conid. Be Blout, Narler v. Blout (1879), 27 

W. R. 866. 

8842. Establishment of will — Against heir — 
Necessity for — Administration of Estates Act, 1833 
(o. 104).] — In a creditor’s suit, since above Act, 


making the real estate subject to the debts, it is 
not necessary to estoblish the will against the 
heir. — Goodchild v, Tebrett (1843), 6 Beav. 398 ; 
49 E. B. 682. 

Annotation Reid. Held r. Territt (1844), 1 CoU. 1. 


Sub-sect. 2. — ^Whbn Maintainable. 

8343. Where representatives refuse to act — Or 
unable to do so.] — Suit by a creditor against persons 
accountable to the estate allowed in a specud case ; 
as, where the representatives cannot, or will not, 
act. — ^Burroughs v. Elton (1805), 11 Ves. 29 ; 
32 E. R. 998, L. C. 

Annotaliona: — Reid. Pearae u. Hewitt (1835), 7 Sim. 471 ; 

Barker v. Birch (1847), 1 De G. & Sm. 376 ; Stainton v. 

Carron Co. (1854), 18 Beav. 146. Mentd. Dosweli v. Reece 

(1865), 13 L. T. 156. 

filed a bill on behalf of 

&, other creditors against certain exors. who had 
renounced. Subsequently, he took out adininistra- 
tion, & amended his bill by inserting an aUegation 
to that effect, ds a prayer for administration 
generally : — Held : he must still be regarded as 
pltf. in a creditors* suit, & therefore could not get 
a decree until the instrument, under which he 
claimed as a creditor, had been stamped. — 
Nichols v. Nichols (1862), 10 W. R. 598. 

8345. Simultaneous suit by legatee — Decree 
obtained — No bar to decree in creditor*s suit.] — A 
residuary legatee filed a bill against the x>er8onal 
representatives of testator for an accoimt &; pay- 
ment. Before decree in that cause, a creditor of 
testator, upon a bond, in respect of which no 
interest ha^ been paid, or acknowledgment of 
debt made for upwards of twenty years, filed a 
creditor’s bill against the same representatives ; 
& defts. by their answer to the second bill, admitted 
the existence of the bond debt. Afterwards, 
pltf. in the first cause obtained the common decree 
m a residuary legatee’s suit, & defts. thereupon 
moved for & obti^ed an order that all furwer 
proceedings in the second cause might be stayed. 
The Lord Chancellor, on appeal, discharged that 
order, & in the second cause made the common 
decree in a creditor’s suit, & directed the report 
to be made in both causes. — Budgen v. Sage 
(1838), 3 My. A Or. 683 ; 40 E. R. 1089, L. C. 
Annotation : — ^Rdd. Btfiese v. Lowtber (1843), 2 Haro, 424. 

8346. Acts of deceased alleged to be felonious — 
Embezzlement.] — ^A creditors’ suit was instituted 
by A. against the representatives of B. The bill 
alleged that B. had been a confidential clerk of A. ; 
that B. had fraudulently appropriated money 
belonging to A., & conceded the fraud by false 
entries in A.’8 books, & that the fraud had not been 
discovered until B.’s death. The bill sought for 
payment to A. of the sums so appropriated. A 
demurrer on the ground that the alleged acts, 
being felonious, were not the subject of a civil 
remedy, was overruled. — ^Wickham v. Gatbill 
(1854), 2 Sm. & G. 353 ; 2 Eq. Rep. 806 ; 23 L. J. 
Ch. 783 ; 23 L. T. O. S, 252 ; 18 J. P. 677 ; 18 Jur. 
768; 2W. R. 673; 66 E. B. 433. 

8347. Against estates of two testators — Where 
Joint debtors.] — Though an account of real estate 
can only be had at suit of a creditor in a bill on 


PART Vlll. SECT. 6, SUB-SECT. 2. Held : in the absenoe of personal toaUon of the real estate of deceased. — 

p. Absence of personal estate — estate, pltfs. in a creditors' action were MoDovnkxx r. MoIsaao (1891), S3 

Oner for administration of rtaUy .\ — entitlM to an order for the adxninis- N. S. R. (11 R. Sc Q.) 407.— ^HAN. 
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Executors anu Administrators. 


Sect, (). — Action ly LTtdiiora: Sub-sects. 2i S d: -1, 
A. ( ct ).] 

behalf of all ci*editors, still, if ia a suit not so 
entitled, it becomes expedient to take such an 
account, the ct. will, at the hearing, direct the bill 
to be taken as a bill on behalf of creditors. There 
is no objection to a bill for an account of the estates 
of two testators who are joint debtors. — W oods 
V. SOWERBY (1865), 14 W. K. 9. 

8348. Where party intermeddles with assets — 
Without authority — Need not be charged as executor 
do son tort.] — (1) An exor. who has not proved his 
testator’s will, but has received assets may be made 
a deft, to an action by a creditor to the extent of 
the assets he has received. 

(2) WTiere a person has intermeddled with the 
iissets of a testator without authority, he may be ' 
sued by a ci*editor of the estate as exor. de son tort^ 
to the extent of the assets he has received ; it 
is not necessary, to support such an action, to 
charge him expressly with having acted as exor. 
dc son tort ; it is sufficient to allege iliat he has 
intermeddled Avith the assets without authority. — 
He LovE-n’, Ambler v. Lindsay (1870), 3 (’h. D. 
198 ; 45 L. J. Ch. 768 ; 35 L T. 93 ; 24 W. K. 
982. 

8349. After laches by creditor.] — Crt;ditoi*s are 
not relieved in equity after gross laches : therefore 
where a creditor seven years after coming of age 
filed a bill to obtain the benefit of a decree to 
account, & after answer took no step for thirty- 
three years, & then filed another bill against 
residuary legatoes of a party, wliose assets were 
distributed with notice to pltf., & against other 
ivpresentatives, the bill was dismissed upon the 
laches only ; though the question of satisfaction 
Avas doubtful. — JI ercy v. Din woody (1793), 2 
A’es. 87 ; 4 Bro. C. C. 257 ; 30 E. K. 536. 

Annotations : — Coiud. Caniubcll v. Graham (1831), 1 lluss. 

M. 453. Reid. I’ickeriuK v. Stamford ( 1795), 2 Ve.s. 581 ; 

I'earson v, Belchlcr (1799), 4 Ves. 623 ; Chulmer r. Bradley 

(1819), 1 Jac. & W. 51 ; Cholm<mdeloy r. Clinton (1820), 2 

.lac. A AV'. 1 ; Grenfell v. Glrdlestoue (1837), 2 V. ^ C. Ex. 

662 ; Jie Newbouse, EV p. Newhouae (1841), 1 JMout. D. 

& De G. 508 ; Curtis r. Sheftleld (1882), 46 L. T. 80. 

8350 . Fund remaining in court., — Lasiiley 

17. Hogg, No. 8218, aiite. 

8351. .] — In a suit of C. v. Ji., instituted in 

1858 for the administration of the estate of ,T., who 
died in 1 836, B. & H., the trustees of testator’s will, 
were, by an interlocutory order made in 1860, 
ordered to transfer into ct. a sum of £4,100 consols, 
to answer breaches of trust committed by B. This 
order was never obeyed, & process of contempt was 
issued, which II. av'oided by leaving England. By 
an order made upon the further consideration of 
C. V. M. in 1863, the beneficial interests of B. &> 
H., who were children of testator, were ordered 
to be impounded, to make good pro tarUo the 
breaches of trust ; but no personal order was ma<le 
for payment, either then or on the sunsequent 
further consideration in 1866. In 1870 11. returned 
to England, & resided in the neighbourhood of 
Loudon, apparently in comfortable circumstances, 
until her death in 1880. This was known to 
pltf. in the present action, who was the then acting 
trustoe of the will of J., & also to the cestuis que 
trust. They, however took no further stops against 


II. in lier lifetime ; but aftci* her deatJi the trustee 
commenced the present action against her exors., 
on behalf of himself &> all her other creditors, 
seeking to make lier estate liable in respect of 
the unsatisfied balance of the £4,100 consols. 
Some of the cestuis que trust were still infant s. ^J’he 
action was dismissed on the ground that the 
claim was a stale demand. But on appeal : — 
Held : (1 ) the cestuis que trust were not banned of 
their rights by any laches which they or their 
trustee had committed ; (2 ) their trustee was the 
proper person to sue, & therefore the ordinary 
order ought to be made for the administration of 
the estate of H. as in a creditor’s action. — Be Cross, 
Harston V. Tenison (1882), 20 Ch. D. 109 ; 51 
L. J. Ch. 645 ; 45 L. T. 777 ; 30 W. K. 376, C. A. 

Annointions : — Generally, Befd. Soar r. Ashwcll, 11893) 

Q. B. 390 ; Rochefoucauld r. Bouhtcad, [1897] 1 Ch. 196. 


Sub-sect. 3. — By Whom Maintainable. 

See R. S. C., Ord. 55, rr. 3, 4. 

8352 . Creditor to testator *s business— Executor 
carrying on business — Debts Incurred subsequent 
to testator’s death.] — Testotor, tlie owner of 
plantations in Jamaica, having been for many 
years jirevious to his death, engaged in a course of 
dealing with a commercial house at New York, 
who furnished the necessary supplies to his estates, 
& Avere to reimburse themselves out of the produce 
consigned to them, one of his acting trustees, who 
after liis doatJi, liad the management of the estates, 
continued the same course of dealing, & on passing 
his accounts annually in an amicable suit instituted 
in the island, had credit for sums due in respect 
of the supplies so furnished, as being personally 
charged thorowdth ; he afterwards died insolvent, 
leaving a balance due to the American house, made 
ujj paitly of sums for which he had had credit in 
passing his accounts, & partly of sums for whicli 
he had not so had credit : — Held : the New ’ii'ork 
house had a right to claim the payment of the 
whole balance against the produce of the estate, 
whether existing in the hands of the surviving 
trustees, or under the protection of the Ct. of Ch. 
in England. 

To a suit for that purpose, the piM’soiial 
repre.sentative8 of deceased trustees, who acted, 
are necessary parties, unless there be a waiver of 
all personal remedy against the trustees, in respect 
of the produce come into their hands. — Simond 
V. IIiBBEHT (1825), 4 L. J. O. S. Ch. 38 ; on appeal 
(1830), 1 Russ. M. 719, L. C. 

Amwtationn Eefd. Rtcelo r. Miiriihy (1841 ). 3 Moo. P. G. (*. 

445. Mentd. MorrlHon r. MorriHon (1855), 2 & G. 

564 ; Twynain r. Hudson (1862), 31 L. J. Ch. 577 ; Dauicl 

V. Trotman (1863), 1 Moo. P. C. C. N. 8. 123. 

8353 . .] — Be Bach, Walker v, 

Bach, Lloyd’s Bank v. j3ach, [1892] W. N. 108. 

8354. — — .] — \Vlicrt*. a testator has 

authorised his exors. to carry on his business, an 
order for administration of his estate may be made 
at the suit of a subsequent creditor of the business^ 
even although there are no creditoi’S of testator 
himself. — Jie Hhorey, Smith v. Shorev (1898), 79 
L. T. 349 ; 47 W. U. 188 ; 43 Sol. Jo. 29. 


PART VIII. SECT. 6, SUB-SECT. 3. 

q. Persoruil rejirrsentative a credU 
wr.j — The perisotial representative 
may flic a bill um a creditor simply 


upon Uwtator’H estate aKainst a <lcvlw,i 
or lands imder the will, after th 
per^nal estate is exhausted. & obtal 
a decree as an ordinary creditor. - 
1 ITT ANY V. Tiffany (1862), 9 Gi 


158. CAN. 


r. Person tulvanriny money to pay 
— Whore pltf. had, at the 
ro<iucHt of the mother of Infant heirs. 
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8355. Mortgagee.] — A bill may be maintained 
by a mtgee. on behalf of himself & all other the 
creditors of a deceased mtgor. — S key v. BENNPrrr 
(1843), 2 Y. A (!. dh. Vfifi. 405 ; 7 .7nr. 571 ; 03 

K. n, ISI. 

8356. Claimant for unliquidated damages — On 
breach of contract.]— Claimant for unliquidatf‘d 
damages by reason of a breach of covenant [on a 
sale of land] may institute a creditors’ suit to 
administer the estato of the deceased covenantor, 
— Bukcu V, Coney (1850), 14 L. T. O. S. 414 ; 14 
.Tur. 1000, 

8357. Voluntary assignee of debt.] -A voluntary 
assignee of a debt due from a person deceased 
cannot maintain a suit for the administration of 
deceased’s estate. — Sewell v. Moxsy (1852), 2 
Sim. N. S. 189 ; 21 L. J. Ch. 824 ; 18 L. T. O. S. 
270 ; 10 Jur. 008 ; 01 E. R. 313. 

8358. Joint creditors — Partnership — Administra- 
tion of estate of deceased partner.] — Any creditor of 
a deceased partner, whether joint or separate, 
may institute a suit to have the partnersliip as well 
as the separate estate administercid in this ct., 
& the assignees of a surviving partner, who has 
become a bkpt., are proper parties to the suit. — 
BRfcrrr V. Beckwith (1850), 20 L. J. Ch. 130 ; 
28 L. T. O. S. 214 ; 3 Jur. N. S. 31 ; 5 W. U. 112. 

8359. ,'\~Qu. : whether a joint 

creditor of a partnership firm can take out an 
originating summons for the administration of the 
cistate of the deceased partner. — Re Barnard, 
Edwards v. Barnard (1880), 32 Ch. D. 447 ; 
55 L. J. Ch. 935 ; 55 L. T. 40 ; 31 W. B. 782, 
C. A. 

8360. Creditor for trivial sum — Five pounds.] — 

An annuitant under a will, who was also entitled 
to a debt of less than £5 from testator’s estate, 
aft(‘r having boon informed by testator’s exors. 
tJiat they had sot apart a sullicicnt sum of stock 
to answer lier annuity, filed a bill for the adminis- 
trat ion of testator’s estate. On the motion of the 
exors., the .suit was stayed without costs, upon the 
ground that the bill ought never to have been filed 
in r<;siject of tlic debt alone, & that there was no 
f)ther dispute between the parties to sustain a suit. 
— Rudd v. Rowe (1870), L. R. 10 Eq. 010 ; 39 
I.. J. Ch. 840 ; 22 L. T. 785 ; 18 W. It, 077. 

8361. Poor law guardians — Poor Law Amend- 
ment Act, 1849 (c. 103), ss. 16, 17.] — Deceased had, 
for over six years prior to her deatli, been supported 
as a pauper lunatic at the county lunatic asylum. 
During the whole of this period she was, in fact, 
entitled to an annuity of £24 10.s. Od., payable by 
the comrs. for the reduction of the national debt. 
This fact only came to the knowledge of the 
guardians at the time of her death, or shortly 
thereafter; — Held: (1) the guardians were 
creditors of deceased, within above sects., &, as 
sucli, entitled to administration of her estate ; 
(2) the claim of the guardians was not limited to 
the period of twelve months prescribed by sect, 16, 
but in respect of such period, they were entitled 
absolutely to repayment, under the statute, &, 
as to a further period, not exceeding five years, 
making six years in all, they were entitled to come 
in & claim as ordinary creditors, notmthstonding 


the fact of their having taken no steps to recover 
payment for such expenditure, during the lifetime 
of the deceased pauper lunatic. — liAMBETH 
Guardians v. Bradshaw (1886), 57 L. T. 80 ; .50 
J. P. 472. 

In respect of what debts.] — Sec Sub-sect. 9, post. 


Sur-.sect. 4. — On Whose Behalf Maintained. 
A. Administration of Realty, 

(a) Before 1898. 

8362. On behalf of all other creditors — As well 
as on own behalf.] — A creditor cannot have a decret^ 
for the administration of real estate, unless he sues 
on behalf of all creditors. — ^P onsford v. Hartley 
( 1862), 2 John. & 11. 736 ; 70 E. R. 1256. 

Annotation : — Apld. Worrakcr v. Pryer (1876), 2 Ch. D. 109. 

8363. Suit not so entitled — Accounts 

taken on that footing.] — W oods v, Sowerby, No. 
8347, ante. 

8364. .] — A single creditor can have 

administration of the real & personal estate of his 
deceased debtor without suing on behalf of “ all 
other the creditors,” <te he should indorse his writ 
with a claim fis a creditor simply. — C ooper v. 
Blissett (1876), 1 Ch. 1). 691 ; 45 *L. J. Ch. 272 ; 
24 W. K. 235 ; 2 Char. Pr. Cas. 283. 

Annotation : — N.P, Worraker v. Pryer (1876), 2 Ch. D. 109. 

3305, , 1 — Adcock i\ I^eters (1870), 

2 Char. Pr. Cas. 288. 

S 300 . , 1 — (i) qq,e of summons in 

an action for administration ought to bo intituled 
in the matter of the estate. 

(2) In a creditor’s action for administration of 
real estate it is sufficient that the statement of 
claim should expr(*ss that pltf. .sues on behalf 
of all creditors. — E yre v. (V)X (1S76), 24 W. R-. 
317 ; 2 Char. Pr. Cas. 287. 

Annotations : — As to (2) Ezpid. A Folld. Re Tottenham, 
Tottenham r. Tottenham, 11896J 1 Ch. 628, Reid. Dover 
I’lcturo Palace Jfc Pesser.s r. Dover Corpn. & Grimdall, 
Wraith, Gurr, & KnlgTht (1913), H L. G. 11. 971. 

8367. .] — In a creditor’s action for the 

administration of the reiil estate of a deceased 
person, who has not devised the real estato t-o 
trustees with power to sell & give receipts, pltf. 
must sue on behalf of all creditors. — W orraker r. 
Pryer (1876), 2 Oh. D. 109 ; 45 L. J. Ch. 273 ; 
24 W. R. 269 ; 2 Char. Pr. Cas. 284. 

Annotations: — ^Apld. Adcock r. Peters U876), 2 Char. Pr. 
Cas. 288. Folld. Re Hoyle, Fryer r. Hoyle (1877), 5 Ch. D. 
mo ; Re Vincent, Parham v. Vincent (1877), 26 W. H. 
94. Consd. Re James, James v. Jones, 11911) 2 Ch. 318. 
Mentd. Loudon Assoon. for Protection of Trade i'. Green 
lauds, [19161 2 A. C. 15. 

8368. .] — In a creditor’s action for the 

administration of an intestate’s real & personal 
estate the writ must be indorsed with a claim by 
pltf. “ on behalf of liimself ^ all other creditors.” — 
Ue Boyle, Fryer v. Boyle (1877), *5 Ch. D. 540 ; 
30 L. T. 441 ; 25 W. B. 628. 

Annotation : — FoUd. Re Vincent, Parham v. Vincent (1877), 
26 W. 11. 94. 

8369. .] — In an action by a creditor 

administration of the real & personal 
estate of a deceased debtor, he must 
do BO in the name of himself & all 
other creditors of deceased. — Re 
Moody, Hbid v. Moody & Munro 
(1888), 0 N. Z. L. R. 402.— N.Z. 


advanced money to pay debts of their 
ancestor to save the costs of suits 
therefor ; — Held : ho was entitled to 
sustain a suit for administration as a 
creditor. — Glass v. Munskn (1865), 
12 Gr. 77.— CAN. 


PART Vin. SECT. 6, SUB-SECT. 4.— 
A. (a). 

8362 I. On behaJf of all other creditors 
— -4s well as on own behalf .] — Where 
a creditor brings an action for the 
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Sect, 6. — Adion by creditors: Sub-sect. 4, A. (a) <£? 
(6), B. ; sub-sects. 5, 6 <fc 7. A.] 

for the administration of the real estate of a 
deceased person, it must be expressed in the writ 
of summons that the action is brought on behalf of 
pltf. & all other creditors. — Re Vincent, Parham 
V. Vincent (1877), 20 W. R. 94. 


8370. Unless realty devised to trustees — 

With power to sell.] — Under an Act of Parliament 
the real estates of a testator were vested in trustees 
upon trust to sell, &, after applying the purchase- 
moneys received for the respective estates in 
discharge of the incumbrances alTecting them 
respectively; to pay the surplus moneys into the 
Ct. of Oh., thei*e to be applied in payment of 
testator’s debts in a due course of adimnistration. 
The various classes & also the individual names of 
creditois were specified in schedules to the Act. 
On a bill filed by the assignee of a specialty creditor 
on behalf of himself & all other the creditors of 
testator to have the trusts of the Act carried into 
execution : — Held : it was not necessary that all 
the scheduled creditors should be made parties 
to the suit. — Batten v. Parfitt (1843), 2 Y. & O. 
Ch. Gas. 343 ; 63 E. R. 151. 

Annotation : — Consd. Doody v. Hlgglna (1852), 9 Hare, 
App. I. xxxii. 


8371. .] — Pltf., at request of 

A., became surety for the repayment of a sum of 
£50, advanced to B. & A. gave pltf. a bond of 
indemnity. A. died, having appointed defts. his 
exors. & having devised to them certain property 
in trust to pay the £50, “ if then due from him as 
surety.” Creditor called upon pltf. to repay the 
£50 & he had requested defts, to do so ; — Held : 
pltf. could maintain a bill to administer the estate 
of A. & execute the trusts of his will & he need not 
sue on behalf of himself Sc all other creditors. — 
Wooldridge v. Norris (1868), 1j. 11. 6 Eq. 410 ; 
37 L. J. Ch. 640 ; 19 L. T. 144 ; 16 W. R. 965. 


Arm^ions Apld. Ck)opor v. Blissett (1876), 1 Ch. D. 691. 
Ezpld. Worraker v. Fryer (1876), 2 Oh, 1). lOU. Reid, 
.^herson ^ Tredesrar Dry Dock & Wharf Co., (19091 2 
Ch. 401. Mentd. UugheH-Hallett r. Indian Mammoth 
Gold Mines Co. (1882), 22 Ch. D. 661 ; Hobbs r. Wayet 
(1887), 36 Ch. D. 256 : Wolmershansen tJ. Oolllck, [18931 
2 Ch. 514 ; Mills r. Ignited Counties Bank, [1911J1 Ch! 
669. 


1 Ch. 628 ; 65 L. J. Ch. 549 ; 74 L. T. 876 ; 44 
W. R. 539. 

Annotations : — Held. Dover Picture Palace Sc Pessers v. 

Dover Corpn. Sc Gnmdall, Wraith, Gurr, & Knight (1918), 

11 L. Q. R. 971 ; London Assocn. for l^otectlon of Trade 

V. Greenlands, [1016] 2 A. C. 16. 

(6) Since 1897. 

See Land Transfer Act, 1897 (c. 65), ss. 1, 2 
(repealed by Law of Property Act, 1922 (c. 16), 
8. 156 (11)); Administration of Estates Act, 
1925 (c. 23), ss. 1~3 ; R. S. C., Ord. 3, r. 4 ; 
Ord. 16, r. 9 ; Ord. 55, rr. 3, 4. 

8379. On own behalf only.] — If a creditor desires 
administration of real estate of a person who died 
after the date of Ijand Transfer Act, 1897 (c. 65), 
it is no longer necessary that he should sue on 
behalf of all the creditors. — Re James, Jame.s v. 
Jones, (1911] 2 Ch. 348 ; 80 L. J. Ch. 681 ; 106 
L. T. 214. 

B. A dminisiraiion of Personalty, 

See R. S. C., Ord. 16, r. 9. 

8380. On own behalf only.] — Any one bond 
creditor may bring a bill against an exor. for a 
discovery of assets, & for satisfaction, as the ct. 
decrees only an account, & directs the exor. to 
pay in a course of administration. — Anon. (1747), 
3 Atk. 572 ; 26 E. R. 1130. 

8381. .] — Cooper v. Bussett, No. 8364, 

ante, 

8382. .] — In a creditor’s action for the 

administration of the personal estate of a deceased 
pei*son, pltf. need not, since 15 & 10 Viet., c. 86, 
s. 45, sue on behalf of all the creditors in order to 
obtain a general account of debts. — Re Blount, 

I Naylbr V. Blount (1879), 27 W. R. 

8383. .] — Re Greaves, Bray v. Tofield, 

No. 8216, ante. 


Sub-sect. 5. — Against Whom Maintainable. 
See Sub-sect. 7, A. & B., j> 0 Ht. 


8372. ,] — Worraker v. Pryer, 

No. 8367, ante. 


Sub-sect. 0. — Statutes of Limitation. 


8373. .] — Re Greaves, Bray v, 

Tofield, No. 8215, ante. 

8374. Where such claim to be set out — 

Writ or statement of claim.] — Eyre v. Cox, No. 
8366, ante. 


8375. 


(1876), 2 Char. Pr. Cas. 288. 


.] — ^Adcock v. Peters 


8376. 


Royle, No. 8368, ante. 

8377. 


V. Vincent, No. 8369, ante. 


-.] — Re Royle, Fryer v. 
.] — Re ViNCTENT, Parham 


TT 7 in a creditor’s 

action for the administration of real & personal 
estate does not show that pltf. is suing on behalf 
of all the other creditors of deceajaed, this fact 
ought to appear in the title of the statement of 
claim, &, not merely in the body thereof.— 
Tottenham, Tottenham v, Tottenham, [1896] 


See, generally f I^imitatton of Actions. 

8384. Whether bar to action.] — A debt upon 
wliich Stat. Limitations has attached, will enable 
the creditor to compel an administrator to account 
in the Spiritual Ct. — Wainford v. Barker 
(1697), 1 1^. Raym. 232 ; 91 E. R. 1061. 

8385. .] — Story v. PitY, No. 7883, ante. 

8386. Failure of defendant to plead statute.] 

— In a creditor’s suit for administration the 
extrix. set up Stat. Limitations at the hearing, not 
having set it up on the pleadings : — Held : she 
was too late, Sc the usual aecree was made 

A creditor came in under the decree. Sc attempted 
to set up the statute against pltf. : — Held : it was 
clearly not competent to him to do so. — Adams v, 
WALI.ER (1866), 35 L. J. Ch. 727 ; 14 L. T. 727 ; 
14 W. R. 789. 

8387. Whether bar to particular creditors — 
Proving in action.] — Sterndale v. Hankinson, 
No. 8288, ante. 


part VIII. sEcrr. e, sub-sect. e. 

8887 i. "Whether har to particular 


credits — Proving in action .] — ^Whero i 
a ludgment iM sucoewfully impeached 
un the ground ot brand & collusion I 


between the creditor SC the exor. of 
the debtor, It it open to the pai^ee 
interested In the estate of dece a sed 



Pabt VIII. — ^Administeation by Court. 


809 


8388. .] — Adams v. Waller, No. 8386, 

ante* 

8389. .] — Jle Greaves, Bray v. 

Tofield, No. 8216, ante. 

8390. From when statute runs — ^Death of debtor 
—•Or grant of probate.]— Story v. Fry, No. 7883, 
ante. 


Sub-sect. 7. — Parties. 

A. Personal Representatives. 

See, generally. Practice ; R. 8. C., Ord. 16, r. 8. 

8391. Necessary defendants.] — Griffith v. 

Bateman (1677), Cas. temp. Pinch, 334 ; 23 

E. R. 183. 

8392. Completely representative of estate.] 

— The general rules are plain, that a creditor of 
testator or intestate need not make any body but 
the personal representative a party. At the same 
tine in this ct., if there are any persons who have 
possessed the estate, or any debtors of deceased, 
& any collusion between them & the representative, 
they may here, though not at law, follow the assets 
& make them parties, & demand an account 
against them ; but that is not to be done, unless 
there is some proof of collusion ; but I take the 
case of partnership to be difTcrent ; & though 
there was no suggestion of collusion, yet I do not 
think the bill would have been demurrable to, 
as has been insisted on. Many bills are brought 
in this ct., not only making the representatives 
parties, but also any other persona who have 
possessed the specific assets ; & there are many 
instances, where the surviving partner is made 
party, that they may have an account of the 
personal estate entire (Lord Hardwicke, 0.). — 
Newland V. Champion (1748), 1 Ves. Sen. 105 ; 
2 CoU. 46 ; 27 E. R. 920, I.. C. 

AnmUdiona : — Conid. Doran v. Simpson (1799), 4 Vea. 

♦151 ; Holland v. Prior (1834), 1 My. & K. 237 ; Law v. 

Law (1845), 2 Coll. 41. Bela. Alsager v, Kowley (1802), 

0 Ves. 748, 

8393. .] — Rc Youngs, Doggett v. 

Revett, Rc Youngs, Vollum v. Revett, No. 
8297, ante. 

8394. Unless able to be found.] — (1) A. & 

B. partners in a goldsmith’s trade, are bound in a 
bond to .T. A. & B. break olf the partnership & 
divide their stock ; J. the obligee in the bond 
knows this, & that A took upon him to pay the 
debts, & after a great distance of time brings a 
bill against the oxors. of B. yet he, .T., shall recover. 

(2) Where an exor. in trust was outlawed & a 
witness proved he had inquired after, & could not 
find him, not necessary to make him a party. — 
Heath v. Percival (1720), 1 P. Wms. 082 ; 2 


Eq. Gas. Abr. 630 ; 1 Stra. 403 ; 24 E. R. 570, 
L. 0. 

Annotations T — As to (1) Consd. Ex p. Bradbury (1839), 4 
Deac. 202. Biefd. Ex p. Hnffln (1801), 6 Ves. 119 : Da^d 
u. EUice (1826), 5 B. & C. 196; Oakeley v. Pasbeller 
(1836), 4 Cl. 8c Fin. 209 ; Wilson v. Lloyd (1873), 42 
Li. J. Cb. 559 ; Be Head, Head v. Head (No. 2) (1894), 
63 L. J. Oh. 549. As to (2) Held. Brown v. Bloimt (1830), 
9 L. J. O. 8. Ch. 74. 

8395. .] — In a creditor’s suit for the 

administration of real & personal estate, charging 
appropriation of testator’s property by deft. G., 
the sole exor. & trustee, for his own use, the usual 
order having been obtained under Consolidated 
Ord. 22, r. 4, a decree was made at the hearing 
by the Master of the Rolls that the bill should be 
taken pro confejiso against him, subject to the 
general orders of the ct. relating to decrees founded 
on bills taken pro confesso, & the usual a<hninistra- 
tion accounts & inquiries in a suit of the above 
nature were directed. Application for leave to 
dispense with service of the decree, & with the 
summons to proceed in chambers on G., as other- 
wise by r. 13 no proceedings could be taken under 
it, & by r. 15 it could not be made absolute until 
after the lapse of three years. Affidavit produced 
that G., was believed to be out of the jurisdiction, 
but that his residence could not be discovered, 
& that pltfs. were unable to make such service 
on him. Order made. — Merriman v. Goodman 
(1867), 17 L. T. 101 ; 15 W. R. 1132. 

8396. Representative of deceased executor — 

Executor carrying on testator's business — Debts 
in respect of business.] — Simond v. Hibbert, No. 
8352, ante. 

8397. .]— -A., by will, directed his debts to 

be paid out of his personal estate, & the deficiency 
to be made up out of his real estate ; &, subject 
thereto, he devised his copyhold messuages. 
Testator died. A creditor’s bill was then filed, 
but neither the heir-at-law nor any personal 
representative were parties ; in fact, the will had 
not been proved ; there was no personal estate : — 
Held : administration cum testamento annexo must 
be taken out, &. the administrator & heir-at-law 
must be parties, & the bill must be so amended. — 
Fordham V. Rolfs (1829), Taml. 1 ; 48 B. R. 1. 

8398. .] — Brown v. Douglas, No. 8036, 

ante. 

8399. .] — A creditor’s suit was instituted 

by the judgment creditor of an intestate, against 
the heir-at-law of deceased, a mtgee. & trustee for 
sale of a portion ojE the real estete of intestate, 
also against a purchaser of that portion of the 
estate, for the purpose of having the estates 
administered under the directions of the ct., but 
without making the personal representative of 
intestate a party. To this bill, two separate 
demurrers were put in, by the purchaser & the 


to set tip Stat. Limitations to the claim 
of the creditor, which the exor. had 
omitted or nesleoted to plead. — 
JARDINX V. Wood (1873), 19 Qr. 617. — 

CAN. 


s. From when statute runs — 
Forged wUl.] — Held : the period o: 
limitation would not heffln to run imti 
after the discovery that a will provec 
Sc admitted to probate was a foivery.— 
McDonnell v. MoIsaao (1891), 2i 
N. 8. R. (11 R. & G.) 407.— CAN. 


t. Whether har to action — Notice 
^ ctdminUirator repudiating claim — 
Foreiffn grant of letters .] — The olaim of 
a orecUtor against the estate of a 
deceased person, whose domloU was 


In Manitoba, is not barred in e 
Manitoba Ct. by failure to sue wtthir 
nx months after a notice undei 
R. S. o. 146, 8. 31, repudiating th< 
claim, given by an administrator oJ 
suoh estate appointed by a forelgi 
ct., thongh the letters of adminlstra 
tion be afterwards re-sealed In Monl 
toba pursuant to Surrogate Cts. Act 
Such a notice, to be effectual, must b< 
given by the person who is at the tlm< 
the duly appointed administrator o) 
the estate in Manitoba. — Doidob v 
Mimmb (1900), 20 C. L. T. 90; IJ 
B4an. L. R. 48. — CAN* 


a. By creditor — Discovery of 

fresh assets by repre^ntoHve.} — Inte^te 


died in 1893, & the administrator in 
1896, distributed amongst the creditors 
whose claims were filed 8c allowed by 
him the proceeds of all the aseets of 
the estate of which he had any know- 
leclge. suoh proceeds beliv only 
sumoient to pay the creditors a dividend 
of about 3'41 per cent. In 1909, tho 
administrator realised a further sum 
for the estate upon assets then recently 
disoovered. There had been no pay- 
ment on account or written acknow- 
ledgment made by the administrator 
to any creditor since 1896 : — Held : 
the dalmB of the creditors were 
barred by Stat. Limitations . — Be 
Bboson’b Estate (1910), 19 Man. h. R. 
664.— CAN, 
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Sect. 6. — Action by creditors: Svh’Seci. 7, A., It. 

&C.] 

lieir-aWaw, on the ground tliat no personal i-eprc- 
sentativc of the intestat>c was btdoi'o the ct. One 
of the demurrers contained a misnomer false 
description, tlie cither a false description only 
— Held : on this account the demurrers must be 
overruled, for the suit was defective for want of 
intestate’s pei'sonal representative. — Manton r. 
Roe (1844), 14 Sim. 8.13 ; 4 h. T. O. S. 190 ; 00 
30. H. 394. 

8400. .] — In a suit by some of many credi- 

ters, on behalf of themselves tk others, for an 
account of property which htwl been vested in 
defts., the trustees, for the benefit of such creditoi's, 
& one of the trustees died after answer, tlie otlier 
trustees are not necessary parties to the bill of 
revivor, or revivor & supplement, against the 
representative of the deceased trustee. The author 
of the trust, or liis personal representative, is a 
necessary party to such a suit ; & he is not 
regularly or properly a party therc'to by being a 
deft, to a bill of revivor, or revivor & supplement, 
against the representatives of a tnistee who died 
after the institution of the suit, even though all 
the trustees are, unnecessarily, parties to such bill 
of revivor, or revivor & supplement ; he must be 
made a party to the original bill, or to a bill in 
which the trustees arc all properly defts. — B ate- 
man V. Maroerison (1848), 6 llaiv, 490; 07 
E. R. 1200. 

At^taiion Consd. Kiiight v. Cawthron (1817), 1 Do G. & 

Sm. 714. 


8491. Representative to be constituted in 

this country.]— Testator dying in the Mauritius 
appointed exors. in that country, & left the residue 
of his property to his mother in England. The 
0X01*3. in the Mauritius transmitted the residue to 
England, but the mother of testator having died, 
the amount was paid to her exors., wlio paid all 
her debts exceeding the amount to which she 
became entitled from testator’s estate. Pltf. was 
a creditor of testator, & filed a claim to obtain 
payment of liis debt, or to have testator’s estate 
administered : — Held : the Mauritius exors. were 
improperly made parties to this claim, & pltf. 
could not have relief against the exors. of testator’s 
mother without having a legal personal repre- 
sentative of testator constituted in this country, 
a party to the suit. — Silver v. Stein (1852), 21 
L. J. Ch. 312. 

appoint representative. > 

— Bill filed by one of the creditors of an intestate 
against the son, who had alleged that he became 
entitled to all his father’s property under a deed 
of ^ft, & i>raying that such deed might be declared 
void as against pltf. on the ground of fraud, or 
Uiat, if nece^ry the suit might be taken as on 
behalf of all the creditors of intestate. Upon 
demurrer : Held : it was necessary to liave a 
pe^nal representative of intestate before the ct. 
& it was not sufficient in such a case to nominate 
a person under the recent Act [16 & 16 Viet., c 80] 
to repre^nt the estate.— James v. Aston (1856), 


8M3. ^ .] — A judgment creditor took out ar 

originating summons under R. S. C., 1883, Ord. 65 


rr. 3, 4, against the husband of the judgment 
debtor, who had died intestate, as the person 
“ entitled to take out letters of administration of 
the estate ” of deceased, for administration of 
that estate. Deft, liad applied for, but liad not 
yet obtained, letters of administration, & tliore 
was in fact no legal personal rt'presentative of 
intestate yet constituted. Pltf. moved for the 
appointment of a receiver. In opposition to the 
motion, an affidavit was made by deft., stating 
that since his wife’s death lie had taken all neces- 
sary steps to take out letters of administration, iSc 
that it was liis intention to do so immediately : — 
Held : the summons was entirely bad, even treat - 
ing it as a writ, since it asked only for administra- 
tion of the estate, & there was no legal personal 
representative before the ct. — Ite Leask, Richard- 
son V. Lease (1891), 65 L. T. 199. 

8404. Attorney of representative — Representa- 
tive resident In India — Attorney obtaining repre- 
sentation — Receiving rents of real estate.]-— Sub- 
stituted service of a svbpcena to appear ordered in 
a creditor’s suit on one, who, acting as the attorney 
of the exor. «& general devisee & legatee resident 
in India, hod obtained administration here, Ac had 
entered into receipt of the rents of the real estate. — 
Weymouth t>. Lambert (1840), 3 Boav. 333; 49 
E. R. 131. 

Annotatiims : — Refd. Plnnof-k r. Rifirb.r (181*2), 11 I^. .7. C*h. 

408 ; Hornby r. Holmes (1845), 4 liaro, 30G. 

8405. Right to representation disputed -Joinder 
of both claimants.] —Cohens r. Nairne (1845), 5 
L. T. O. S. 30. 

8406. Executor de son tort.] — Vickers v. Bell, 
No. 7582, ante. 

8407. — Rayner V. Koeht.er, No. 7830, 

ante. 

8408. .] -Re Lovett, Ambler r. Lind^^ay, 

No. 8318, ante. 


B. Other Persons. 

See, generally. Practice ; R. S. C., Ord. 16, r. 8. 

8409. Debtor to estate --Only on collusion 

shown.]— Newland r. Champion, No. 8392, ante. 

8410. Or Insolvency.] -Bicklev v. 

DorringtC)N (1737), Went temp. Hard. 169; 2.7 
E. Ji. 877 ; Slid num. Becki.ey v. Dorhi noton, 
cited 6 Ve.s. 749, L. (\ 

Annotations Alsager r. l{cn\lov (1802), G Ves. 748 ; 

Cori-sctt V. IJoII (1842), II L. J. C'h. 401. Rdd. Krancklvii 
r. Fern (17 40). Bam. Ch. 30; Holland v. Prior (183*4), 
1 My. & K. 237 ; Barker v. Birch (1847), 1 De G. Hin. 
370. 


8411. - — .] -The established rule 

of the ct. is ccKairily . . . that in ordinary c:uses a 
debtor to the estate cannot be made a part y to a 
bill against the exor. ; but there must be . . . 
collusion or insolvency (Loud Eldon, ().). — 
Alsaoer V. Rowley (1802), 6 Ves. 748 ; 31 
E. R. 1289, L. C. 


Annotatwns :^VoiM. Ambler r. Llndaay (187C), 3.7 L. T. 
y.H. Bezd. Benfleld r. BolomoiiH (1803), U Vee. 77 ; 
Holland tJ. Prior (1834), 1 My. & K. 237 ; Conaett r. Bell 
1*5^2). I y, & C. Ch. (Jas. 569 ; Barker v. Birch (1847), 
1 Do Q. & Sm. 376. 


8412. Or fraud.] — Burrowes r. 

Gore, No. 7937, ante. 

8413. .] — Creditor filing a bill against exor. 


PART VIII. SECT. 6, SUB-SECT. 7.— B. 

rufe.) — A creditor of 
deoeanod suing for ttdmlniHtratJon b< in 


vua same anuaiion with regard tf 
permns as if be were bringing an ac 
awIiiHt the ^mio^ratoi 
a debtor to the estate of deceased 


only bo mode answerable as such 
debtor by the repreisentatlvo of 
deceased's estate. There being nothing 
to show that defts. were In the position 



Pakt VIII. — Administration by Court. 


811 


cannot make a debtor of the debtor a party 
Uttbrson V. Mair (1793), 2 Ves. 95 ; 4 Bro. O. O. 
270 ; 30 E. R. 540, L. (J. 

Annotations: — Refd. Troujfhton r. BlnkcB (1801), 0 Vcb. 
/»73 : Alsafft'r r. Ifowiry (1802), G Vcb. 748; IJowon v. 
1‘hiIIipfl (1890), 76 L. T. 028. 

8414. Surviving partner.] -Newland v. Cham- 
pion, No. 8392, ante. 

8415. -.] — Demurrer to a bill filed by a 

creditor, against A., the ex(»r., &; his partners B., 
C., etc., alleging, that a.s8(*t8 of testator had come 
into the hands of the part nership, Ac that all the 
partners claimed to retain these assets, in satis- 
faction of a debt due from testator to their firm, 
but not alleging in terms collusion between A. & 
the other defts. : demurrer overruled. — Gedgb v. 
Traill (1823), 1 Russ. & M. 281, n. ; 2 L. J. 
O. S. Ch. 1 ; 39 E. R. 109. 

Annotations : — Consd. 2ls Lovett, Ambler r. LindBay (1870), ' 
Ch. 1). 198. Refd. irollaud v. I’rior (1834), 1 My. & K. 
237. 

8416. Though no decree sought against 

them.] — -To a bill filed by joint creditors for the 
purpose of obtaining relief against th(? assets of a 
deceased partner or Joint contractor, (lie surviving 
jiartners or joint contractors must be made parties, 
1-hough no decree is sought against them ; such 
persons being necessarilj’^ int-orested in taking the 
lu^counts. — Thorpe v. .Iackson (1837), 2 Y. Ac C. 
Ex. 553 ; KiO E. R. 515. 

Annotations: — Consd. Slater r. Wheeler (1838), 2 Jur. 887. 
Mentd. Jones v. Beach (1862), 2 De G. M. & G. 886 ; 
ijytU V. Anlt (1852), 7 Exch. 009 ; Other v. Iveson (18.65), 

3 Drew. 177 ; Bereslord v. llrovming. Browning v. Beres- 
ford (1875), L. B. 20 Kq. 501. 

8417. .] — The surviving partner of a firm 

is a necessary party to a claim by a creditor for 
payment out of the estate of a deceased jiai'tner 
of a partnership debt. — Hills v. M‘Rae (1851), 9 
llar<i, 297 ; 20 L. J. Ch. 533 ; 17 h. T. O. S. 212 ; 

15 Jur. 760 ; 08 E. R. 510. 

Annotations: — Consd. lie Hodgson, Beckett v. Ranisdalo 
(1885), 31 Ch. D. 177. Refd. Barnard, Edwards v. 
Barnard (1886), 32 Ch. D. 447 ; Blyth i’. Eladgate, Morgan 
V. Blyth, Smith v. Blyth, 11891] 1 Ch. 337 ; Moure r. 
Knight, [1891] 1 Ch. 647. 

8418. Assignee of — Bankruptcy of partner.] 

- -B REIT V. Beckwith, No. 8358, ante. 

8419. .] — Burrowes v. Gore, No. 7937, 

ante. , 

8420. Heir-at-law — Testator having no personal 
estate.] — Fordham r. Rolfe, No. 8397, ante. 

8421. .] — The heir of a deceased debtor is 

not a necessary i>arty to a suit instituted under 
3 Ac 4 Will. 4, c. 104, which makes real estates 
assets for payment of simple contract debts. — 
Weeks v. Evans (1835), 7 Sim. 510 ; 5 L. J. Ch. 

16 ; 58 E. R. 947. 

Annotation: — ^N.P. Brown r. Woatherby (1811), 10 Sim. 
125. 

8422. .] — To a suit for administering the 

real assets of a testator under 3 Ac 4 Will. 4, c. 104, 
the heir as well as the devisee is a necessary party. 
— Brown v. Weatoerby (1841), 10 Sim. 125; 
12 Sim. 0; 10 L. J. Ch. 190; 5 Jur. 384; 59 
E. R. 500. 

Annotation: — NJP. Bridges v. Hinxman (1847), IG Sim. 71. 

8423. .] — Testator devised all his real estate 


to his widow : — Held : his heir was not a necessary 
party to a suit to administer his real estates under 
3 Ac 4 Will. 4, c. 104. — Bridges v. Hinxman (1847), 
10 Sim. 71 ; 00 E. R. 799. 

8424. Creditor claiming specific lien.] — A 

creditor, who claims a specific lien on the part of 
testator’s assets, which, at the time of his death, 
was at testator’s disposition, is properly made a 
deft, to a creditor’s suit, for the administration of 
the estate, though the bill does not charge collusion 
between liim Ac tJie exor. — Tylp:r v. Manson, 
Manson V. Tyler (1820), 5 L. J. O. S. Cli. 31. 

8425. Tenant for life — Devise with power to sell 
— Discretion of court.] — Testator devised an estate, 
to trustees, upon trust for his widow for her life, 
with power to sell the estate, if they should sec 
fit or in case such sale should bo necessary for the 
payment of his debts, during the life of his widow. 
On a creditor filing his bill for the usual accounts 
in a creditor’s suit, without making testat-or’s 
widow a pai^y : — -Held : the case came within 
the words at the conclusion of Ord. 30 of Aug. 20, 
1841, respecting the discretion of the ct., Ac, under 
the particular circumstances, it was proper for 
it to act under those words, by directing that Uie 
widow should be made a party to the suit. — Hill 
V. Ledbrook (1842), 6 Jur. 1078. 

8426. Legatee — Legacies charged on realty.] — In 

a suit since the 30th Ordcrof Aug. 1841, to establish 
the claims of creditors of a test-ator against his real 
estate devised, legatees, whose legacies are charged 
on such real estate, are not necessary parties, 
where there are devisees in trust, having the 
powers specified in the order. — Ward v. Bassett 
(1840), 5 Hare, 179 ; 07 E. R. 877. 

8427. Of residue.] — Re Youngs, Dogoktt 

V. Revett, Re Youngs, Vollum v. Revett, No. 
8297, ante. 

8428. Co-trustees — Revived suit against repre- 
sentative of deceased trustee.] — Ba'i’p^ian v. Mar- 
GERisoN, No. 8400, ante. 

8429. Official assignee — Deceased insolvent.] — 

Galsworthy v. Durrant, No. 7791, ante. 

8430. Remaindermen.]- .Ke Ward, Bemment v. 
Balls, No. 7919, ante. 

C. Effect of Death of Parties. 

See, generally. Practice ; R. S. G., Ord. 17. 

8431. Plaintiff — Co-plaintiff —Suit continued by 
representatives of one — Joinder of representatives 
of other.] — A creditors’ suit was instituted by A., 
a specialty creditor, & B., a simple contract 
creditor of a debtor deceased, At a decree made 
ill it. A. died, At B. declined to go on with the 
suit. A supplemental suit was instituted by the 
representatives of A., to which B. was made a 
party. A: the usual decree in a supplemental suit 
was made in it. B. afteiwards died : — Held : the 
representatives of B. wei*c necessary parties to 
the suit. — Williams v. Jones (1843), 13 L. J. Ch, 
04. 

8432. Suit continued by other creditor — 

Necessity for filing supplemental bill.] — If, after a 
decree in a creditors’ suit, the suit abates by the 
death or bkpey. of pltf,, another creditor cannot 


of an oxor. or administrator de son tort, 
or that they had been partners with 
dooeased, or that they oonld not bo 
sued. If necessary, by the legal repre- 


sentative himself, & there being no 
other clroumstanoes which would 
make it equitable that they should be 
sued jointly u4th the legal repre- 


sentative, they were wrongly made 
parties.— DiiiTNRAJ r. Broughton 
(1875), 15 B. L. B. 296.— IND. 
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Sect. 6 . — Action hy creditors: StU>-sect. 7, C.; sub- 
sect. 8.] 

upon petition, without filing a supplemental bill, 
upon leave for that purpose, obtain an order giving 
to him tlie conduct of the cause. — N ash v. Ward, 
Ward v. Ward, Sapte v. Ward fl840), 9 L. J. Ch. 
205. 

Annotation : — ^Befd. Paddon r. lUchardaon (1855), 7 De 
O. M. & G. 563. 

8433. Where debt proved or allowed.] 

— In an administration suit, on the death of the 
sole pltf., an order to the effect of the usual 
supplementary decree, under 16 & 10 Viet. c. 86, 
8. 52, was made on behalf of a person not a party 
to the suit, but found a creditor by the master’s 
report, he having served the parties with notice 
of the application, & they not having appeared. — 
LiOwes V. lx)WES, Lowes v. Ives (1852), 2 De G. M. 

6 G. 784 ; 22 L. J. Ch. 179 ; 20 L. T, O. S. 190 ; 
10 Jut. 991 ; 1 W. R. 34 ; 42 E. R. 1079, L. JJ. 
Annotation FoUd. Bell v. Bell (1863). 33 L. J. Ch. 384. 

8434. .] — Upon the death of 

pltf. in a creditors’ suit, the common oi'der to 
revive was made in favour of another creditor, 
whose debt had been proved & allowed by the 
chief clerk’s certificate, although the certificate 
had not been signed. — I nchley r. Axlsopp (1801), 

7 Jur. N. S. 1181 ; 9 W. R. 049. 

8435. — .] — Where pltf. in a 

creditor’s suit died pending the proceedings, on a 
supplemental statement to the original bill, the 
ct. made an order in favour of other creditors 
whose debts had been allowed by the chief clerk, 
although the certificate had not yet been made 
out. — B ell v. Bell (1863), 33 L. J. Ch. 384 ; 9 
L. T. 043 ; 10 Jur. N. S. 14 ; 12 W. R. 230. 

8436. Defendant — Plaintiff creditor representa- 
tive of deceased — Suit continued by other creditor.] 

— Scott v. Maxwell (1872), 41 L. J. Ch. 000 ; 20 
W. R. 763. 


8437. After order for administration — 

Appointment of Interim receiver.] — The extrix. of 
testator in a creditor’s administration action being 
the sole deft. & having died after the usual order 
for administration A: pending a summons for the 
appointment of a receiver, the ct., upon the ex p. 
application of pltf. who had applied for administra- 
tion ^ bonis non to the estate, made an order 
appointing an interim receiver upon terms . — lie 
Parker, Cash v. Parker (1879), 12 Ch. D. 293 ; 
48 L. J. Ch. 091 ; 27 W. R. 835. 

;-^ngd. Re Shephard, Atkins v. Shephard 

Mofm’ Clark, Clark r. Clark 

(IPIO), 5.) Sol. Jo. 64. 


SuB-SEcr. 8 . — What Creditors »iay Prove. 

See B. S. C., Ord. 10, r. 47. 

8438. General rule.]— Be Schwabacher, Stern 
V. Schwabacher, No. 8154, ante. 

8439. Equitable creditors— Not without direction 
of cour^Partnership— Estate of deceased partner.] 

— Equitable creditors cannot prove their debts, 
under decree for the proof of debts, without a 
decimation of their right by the ct., or some 
sp^ial diction to the master. Therefore, one 
partner haying died, & the surviving partners 
afterwards becoming bkpt., creditors by promis- 


sory notes of the original partnership cannot, 
imder a common decree, prove their claims against 
the estate of the deceased partner. — ^B owles v. 
York (1823), 1 L. J. O. S. Ch. 134. 

8440. Joint creditors.] — In a creditor’s suit for 
administering the assets of B., a joint creditor of 
A. & B. was permitted to prove, A. having become 
bkpt., & it appearing that there were no joint 
assets of A. & B. — Cowell v. Sikes (1827), 2 Russ. 
191 ; 38 E. R. 307, L. C. 

Annotatit ^ : — Gonad. Lot^ v. Pritchard (1863), 4 Glfl. 
294. Befd. Thorpe v. Jackson (1837). 2 Y. & 0. Ex. 
563 ; Winter v. Innes (1838), 4 My. & Cr. 101 ; Crossley 
V. Dobson (1848), 2 De G. & Sm. 486; Jones v. Beach 
(1852). 2 De G. M. & G. 886 ; Lodge v. Prichard (1863), 
1 De G. J. & Sm. 610. 

8441. Legatee.] — An exor. paid interest on a 

legacy & died. The legatee filed a bill for payment 
of the principal, against the exor.’s representative. 
The legatee afterwards presented a petition con- 
senting to abandon his suit, & praying for liberty 
to prove for his legacy & for the costs of his suit 
& of the petition t;he exor.’s estate, in a 

suit subsequently instituted by creditors of the 
exor. The prayer of the petition was granted. — 
Turner v. Wardle (1834), 7 Sim. 80 ; 68 E. R. 
707. 

Annotations : — Msnid. Re Hawksworth, Lovell v. Shorwin 
(1853), 2 W. K. 34 ; Jenkins v. Robertson (1853), 1 Eq. 
Hep. 123; Holland v. Holland (1869), 4 Ch. App. 
450, n. 

8442. Holder of promissory note.] — A. having 
lent B. £1 ,000, without taking any security for it, 
stated to C. & his family that the money had been 
held by him, A., in trust for C. Afterwards, B. 
becoming embarrassed in his circumstances, & 
unlikely to repay the money. A., at the urgent 
solicitation of C., gave the latter his promissory 
note for the amount. Subsequently, B. died 
insolvent, &; without having repaid the money. 
Then A. died. In a suit for the administration 
of A.’s assets, there being no evidence to rebut 
the trust ; — Held : (!J. might prove the note against 
A.’s estate as a valuable security. — ^Burkitt v. 
Ransom (1846), 2 Coll. 395 ; 16 L. J. Ch. 174 ; 
6 L. T. O. S. 452 ; 10 Jur. 193 ; 63 E. R. 786. 

8443. Covenantee — Not as specialty creditor.] — 

Where an intestate & another had mortgaged a 
leasehold estate, of which they were tenants in 
common, to secure payments in respect of shares 
held by them in a benefit building society, & had 
entered into a joint covenant to make the pay- 
ments, but were not partners, & had no joint estate, 
& intestate’s co-debtor was sworn to be in insolvent 
circumstances ; — Held : the covenantee was not 
entitled to prove as a specialty ci’editor under a 
decree for the administration of intestate’s estate. 
— Crossley v. Dobson (1848), 2 De G. & 8m. 
486 ; 64 E. R. 217. 

8444. Company — Calls on shares — Existing Sc 
future calls.] — A creditors’ suit being instituted 
to administer the estate of a testator who died 
poss€»SBed of certain shares in a co., a claim was 
made by the co. for payment of calls already due 
upon the shares, Sc for a provision as to future 
calls : — Held : the calls already made were 
specialty debts, but no provision could be n^e 
for future calls, as against the simple contract 
creditors. — Wentworth v. Chevill (1867), 26 
L. J. Ch. 760 ; 29 L. T. O. S. 383 ; 3 Jur. N. S. 
805 ; 5 W. R. 743. 

.] — Sec^ further. Part VI., Sect. 1, ante* 

8445. Judgment creditor — Cross-examination af 
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to judgWiOiit — Pormisslblc.] — Where a judgment 
creditor brought in his claim in an administration 
suit, & submitted to answer any questions as to 
the debt, but refused to be examined as to the 
judgment : — Held : he might be cross-examined 
thereon. — Lbuton v. Brut>enell, Jle Baker 
(1864), 10 L. T. 869 ; 12 W. R. 1127. 

Barber, Burgess t). Vlnnlcome 

(188U), 31 Ch. D. 665. 

8446. Purchaser— Of realty— Administration of 
vendor’s estate — Damages for breach of covenant.] 

— A vendor, being seised of an estate in fee simple 
subject to an executory devise over in an event 
which subsequently happened, in a deed of con- 
veyance of the same estate, entered into covenants 
with the purchaser similar to those which are 
usually contained in an absolute conveyance of 
an estate in fee simple, including a covenant for 
quiet enjo^nnent : — Held : the purchaser could 
not be admitted as a creditor in a suit for the ad- 
ministration of the vendor’s estate in respect of 
damage which he had sustained in an ejectment 
brought by the parties entitled to possession under 
the executory devise. — Hunt v. White (1868), 37 
L. .T. Ch. 326 ; 19 L. T. 141 ; 16 W. R. 478. 
Annotation: — Befd. Page v. Mid. Ry., 11894] 1 Ch. 11. 

8447. Foreign creditor — After report of master 
Security for costs given.]— A foreigner, who claimed 
to bo a creditor of testator in the cause, petitioned 
to have Ids claim referred to the master, after he 
had made his report. The ct. made the order, 
upon condition of Ids giving security for the costs. 
— Drever r. MAUDEJSLiiy (1828), 6 Russ. 11; 
38 H. R. 031. 

Annotation Re!d. Atkinf* v. Cook (1857), 5 W. R. 381. 

8448. Administrator of such creditor 

English administration unnecessary.] — Where 
judgment had been obtained in a foreign ct. by 
the foreign administrator of a creditor against an 
English debtor who had since died, & wiiose 
estate was being administered in England : — 
Held : the foreign administrator could prove 
without taking out English administration to his 
intestate. — He Macnichol, Macnichol v. Mac- 
niojiol (1874), Li. R. 19 Eq. 81 ; 31 L, T. 566 ; 
23 W. R. 67. 

8449. Administration of English estate 

Deceased foreigner domiciled abroad.]— In the ad- 
ministration of the English estate of a deceased 
domiciled abroad, foreign creditors are entitled to 

dividends pari passu with English creditors. 

Re Rloebe, K.ANNREUTHEII V. Geiselbrecht 
(1884), 28 Ch. D. 175 ; 54 L. J. Ch. 297 ; 52 E. T. 
19 ; 33 W. R. 391 ; 1 T. L. R. 139. 

^ I^orillard, Griffiths r. Catforth, ^ 

8460. Scottish creditor.]— J. died in Apr. 

1892, resident & domiciled in England, but having 
a small amount of property in Scotland. He had 
borrowed money from L., who was resident & 
domiciled in Scotl^d, the recovery of which was 
. ^ lAxnitatiioi^a in England, but not 

in Scotland. In Dec. 1892, 1^. commenced pro- 
ceedings in Scotland against the administratrix 
of J. to recover the money. On Jan. 17, 1893 
a creditor commenced an action in England for 
the administration of J.’s estate, & an administra- 
tion order was made on Jan. 20. On Feb. 1, 
judgment was given against the administratrix in 
the Scottish action in her absence ; but on the 
14th she obtained leave to defend. On Mar. 24, 


L. applied to prove his debt in the English action, 
& by his affidavit stated the pendency of the 
Scottish action. The Chief Clerk refused to ad- 
journ the question till after the decision of the 
Scottish action, & on May 1, made his certificate 
disallowing L.’s claim. On May 30, L. recovered 
judgment in the Scottish action, & on July 22 
this judgment was registered in England under 
Jud^ents Extension Act, 1868, s. 3. The 
administratrix applied for an injunction to restrain 
L. from enforcing his judgment, & an injunction 
was granted. On appeal ; — Held : the injunction 
ought only to have been granted on the terms of 
£ul^tting L. as a creditor for the amoimt of the 
judgment debt & the costs of registration, for 
under Judgments Extension Act, 1868, s. 3, E. 
was in the same position as if on the day of regis- 
tration he had recovered judgment for the amount 
in an English ct. against the administratrix, in 
which case, the assets being still under the control 
of the ct. undistributed, it would have been of 
course to allow him to prove for the amount of 
the judgment in the administration. — Re Low, 
Bland v. Low, [1894] 1 Ch. 147 ; 63 L. J. Ch. 60 ; 
70 L. T. 67 ; 10 T. L. R. 106 ; 38 Sol. Jo. 78 ; 7 
R. 346, C. A. 

Annotation : — Consd. Re A Bankruptcy Notice, [1898] 

I Q. B. 383. 

8451. Mortgagee — Unsatisfied balance of debt.] — 

In a foreclosure suit the mortgaged estate was, by 
the consent of all paiHes, sold, & the purchase 
money invested in consols, which were subse- 
quently sold at a lower price, & the produce paid 
to the mtgee. At the time of investment the 
purchase-money was sufficient to satisfy the debt, 
but the produce of the consols was not sufficient. 
The mtgee. claimed to be entitled to the difference 
out of the assets in an administration suit ; — 
Held : the mtgee. was still a creditor, & entitled 
to the balance of his principal, interest, & costs, 
including the costs of tliis application. — T ompseit 
V. WicKENs, Bridger V. WiCKENS (1855), 3 Sm. 
& G. 171 ; 26 L. T. O. S. 163 ; 2 .Tur. N. S. 10 ; 
4 W. R. 136 ; 65 E. R. 611. 


8452. 


Deceased insolvent before death — 


Mortgagees taking no part in composition scheme.] 

— ^A receiving order having been made against H. 
on his own petition, H. mu^e a composition with 
his creditors under Bkpey. Act, 1883 (c. 52), s. 18, 
which provided for their being paid by instalments 
extending over a year, & died shortly after the 
expiration of the year. The instalments were 
not pMd, & an action was commenced in the 
Ch. Div. by a creditor tn administer H.’s estate. 
Certain mtgees. of H. who had neither attended 
the^ creditors’ meeting nor assented to the com- 
position, took out a summons in the Chancery 
action to be admitted as creditors in that action 
in respect of the balance of the mtge. debt after 
deducting the assessed value of their security ; — 
Held: under sects. 108 & 18, of above Act, the 
Ct. of Bkpey. would have jurisdiction to proceed 
notwithstanding H.’s death, & would apply its 
powers & exercise its jurisdiction in favour of 
appets., & pltf. in the Chancery action having 
submitted to take the opinion of the Ch. Ct. as 
to what would be the result of appet.’s proceed- 
ing in bkpey., the application of the mtgees. were 
consequently allowed. — Re Hardy, Hardy v. 
Farmer, [1896] 1 Oh. 904 ; 65 L. J. Ch. 461 ; 74 
L. T. 403 ; 44 W. R. 603 ; 40 Sol. Jo. 437 ; 3 
Mans. 150. 

In respect of what debts.] — Sec Sub-sect. 9, poetU 
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SuB-SEor. 0 . — In respect of What l>EnTs. 

8453. Legacy— Administration of executor’s 
estate.] — Turner v. Wardle, No. 8141, ft/tfe. 

8454. Joint debt— No relief sought against sur- 
viving debtors.] — Thorpe p. Jackson, No. 8410, 
ante, 

8455. Partnership debt— Suit after dis- 

solution of partnership.] — H eath i\ Peucivat., No. 

, ante, 

8456. .] — Buett V. Beckwith, No. 

8358, 

8457. Admitted debt — Admission by executors.] — 

The admission of the debt by the answer of one of 
two exors., is a sufficient foundation for a decree 
in a creditors’ suit. — B urdett r. Booth (1841), 
10 1.. J. Ch. 350. 

8458. Same debt against two estates.] — Bonser 
V. i)ox, No. 8529, post. 

8459. Debt payable in futuro — When immediate 
security obtainable.] — A creditor having debitum in 
presenii solvendum in futuro may maintain a 
creditors’ bill. Whether he can obtain a decree 
for immediate security must depend on ciremn- 
stances. — W hitmore i'. Oxboruow (1842), 2 
V. <te C. Ch. Cas. 13 ; 12 L. J. Ch. 21 ; 0 Jur. 
985 ; 63 E. R. 0. 

Annotaium : — Consd. Re Hargrroaves, Dicks v. Hare (ISOO), 

44 Ch. D. 236. 

8460. Unliquidated damages — Arising in breach 
of covenant — On sale of land.] — B urch v. Coney, 
No. 8350. mite. 

8461. .] — Hunt v. White, No. 

8446, ante. 

8462. Debt under instrument — Paid by surety 
of obligor— Right as simple contract creditor.] — 

A. & B., his surety, executed a joint He several 
bond to C., conditioned to be void on payment of 
£5,000 by A. C. proved the £5,000 as a specialty 
debt, under the decree in a suit instituted by A.’s 
creditors after his death. Afterwards B. paid the 
£5,000, &, thereupon, C. executed to liim a general 
release of all claims & demands in respect of the 
bond, &, by the same deed, covenanted to stand 
possessed of all moneys to be received under the 
proof & of all the securities for the £5,000, in trust 
for B., & to use his utmost endeavours to obtain i 
payment of that sum for B.’s benefit ; — Held : 
the legal effect of the release was not controlled 
by the covenant, & the master, when he made his 
report in pursuance of the decree, was justified in 
disallowi^ the £5,000 as a specialty debt, & in 
allowing it merely as a simple contract debt to B. — 
Warwick v. Richardson (1845), 14 Sim. 281 : 
60 E. R. 360. 

8463. Instrument must first be stamped.] — 

Nichols v. Nichols, No. 8344, ante. 

8464. Maintenance of lunatic.] — Upon a refer- 
ence in lunacy, it was found &> reported that the 
sum of £413 14s., was due to A. for the mainte- i 
nance of the lunatic, & necessaries supplied by^him 
to the lunatic during his lunacy. The heir-at- 
law & next of kin of the lunatic had notice of & 
was present at the proceedings under the reference. 
Before A. received payment of the sum of £4 1 3 14«., 
or any part of it, the lunatic died intestate, At it 
having been ascertained that his personal estate 
had bec*n exhausted, A. instituted a creditor’s 
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suit against the heir-at-law for payment of his 
debt out of the real estate of the lunatic ; — Held : 
th<‘ heir-at-law uas bound by the proceedings in 
lunacy, A A. had established a sulfieicuit prhnd 
facie caw? (^> entitletl him to a referenet* to the 
master to inquire At find whether any debt was 
due to him from the estate of the lunatic. — 
Wentworth r. Trim (1842), 12 Ji. .). (Jh. 61 ; 6 
j .Tur. 980, li. (5. 

Annotations : — Coosd. Re IHiodos, IthodoH r. IJliodcH (1800), 

44 Ch. 1). 94. Rdd. Re Kutt«r, C^hester v. Ilcdfe (I8.'«3), 

4 De (1. M. & (1. 798 ; Rc NonlKstria’s Estate, 

I V. Newbeglu (1887), 30 Ch. D. 477. 

8465. Pauper lunatic.] — Lamhetii fiuAU- 

DiANS i\ Bradshaw, No. 8361, ante. 

8466. Costs — Suit against executor’s estate — To 
recover legacy.] — Turner r. Wardle, No. 8441, 
ante. 

8467. In consistory court-- Monition to 

pay.] — An order of a consistory ct. to i)ay costs 
tollowed by a monition to pay the amount croat<*s 
a debt upon which a creditor’s suit for administra- 
tion of debtor’s estate can be foun(h‘d. — lie 
Nateus, Ainger V. Naters (1919), ss E. J. (Mu 
521 ; 122 L. T. 15 1 ; 83 J . P. 266 ; 63 Sol. Jo. StM). 

8468. Bank overdraft —Interest & commission 
not Included.] — A customer of a bank be(>ame of 
unsound mind. His son arranged witli the hank 
to continue the lunatic’s banking account A: to 
draw upon it on behalf of the lunatic! for tin* 
maintenance of the lunatic’s houseliold A for the 
necessary outgoings of his estate. At the <l('ath 
of the lunatic this banking account was over- 
drawn. In a creditor’s action to administer the 
real A personal estate of tin' lunatic the bank 
claimed to prove as creditors for the amount of 
the overdraft, wliich included usual bank charges 
for interest A commission: — Held: (1) although 
the bank were not creditors of the lunatic, tiny 
were entitled und(*r the doctrine* of subrogation 
to stand in the slioes of creditors paid by the son 
by means of the banking account, for ne(‘essaries 
supplied for the maintenance of the lunatic’s 
household, A for th(! necessary outgoings of his 
estate; (2) the bank were not entit.led to prove 
for interest A commission on the overdraft. — 
He Beavan, Davies, Banks A Co. r. Bkavan, 
[1912] 1 Ch. 196; 81 J.. J. Ch. 113; 105 J.. T. 
784 ; subsequent proceedings^ [1913] 2 (Uu 595. 

Annotation: — GeneraUv, Mentd. Lloyd r. C'ootc A Hull, 

11 91 5 J 1 K. H. 242. 

8469. Affiliation order — Made in foreign court.] 

— A posthumous affiliation order ff)r an alinu^ntary 
allowance for her child obtained by a girl against 
the estate of the dead father of such child in 
Malta, whicli is an order unknown to the English 
law, is not enforceable as a claim in an adminis- 
tration action in England . — He Macartney, 
Macfarlane r. Macartney, [1921] 1 Ch. 522; 
90 L. J. Ch. 314 ; 124 L. T. 658 ; 65 Sol. .lo. 435. 
Annotation : — Mentd. Beatty v, Beatty, fl9241 1 K. B. 807. 


Sub-sect. 10. — Control op Action ry 
Creditors. 

8470. Every creditor has inchoate interest — 
After bill filed.] — Sterndale v. Hankinson, No. 
8288, ante. 

8471. Prior to decree — PlafntlfT’s right as to suit 
— Dismissal of suit — On satisfaction of own debt.] — 

Where a pltf. files a bill on behalf of himself A 
all other persons of the same class, he retains the 
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absolute dotiiinion of the suit until the decree, & 
may dismiss the bill at his pleasure ; but after a 
decree he cannot deprive the other persons of the 
same class of the benefit of the decree, if they 
think fit to prosecute it. A creditor who had filed 
a bill on behalf of himself & all other creditors 
against trustees to whom estates had been con- 
veyed for payment of the debts, having, in con- 
sideration of payment of his debt by an agent 
of debtor, dismissed the bill before any decree, 
although he was paid out of the tmst fund, a bill 
filed by another creditor on behalf of himself 
& all other creditors, against j)ltf. in the first suit 
iSc the trustees, for lecovery of the sum paid to 
him, was dismissed with costs, it appearing that 
the trustees gave no authority for the payment 
out t>f the trust fund, A. that he did not know that 
lie had been paid out of that fund. — H andfokd 
r. Stokik (1825), 2 Sirn. & St. 100 ; 57 E. R. 320. 

A unoUtHons : — Consd. Wood v. Westall (18:11), You. 305 ; 

y.V Alpha Co., Word v. Alpha Co., 11U03] 1 Ch. 203. 

8472. To what extent applicable.] 

— Sterndale V. IlANKiNSON, No. 8288, ante, 

8473. .] —It is competent to a 

ereditor filing a bill on behalf of himself & all 
other the creilitors of a testator, to compromise the 
suit & dismiss the bill ; & in such a case a fund 
brought into ct. by the exors. will, with the consent 
of the exors., be paid to pltfs. — W ood v. Westai.i. 
(1831), You. 305 ; 159 E. R. 1008. 

8474. — .] — WooDOATE r. Field, No. 

8310, (tn/e. 

8475. Compromise.] — \V’ood v. 

Westall, No. 8473, atUc. 

8476. Adverse report by master — As to 

status of creditor — Whether deprived of conduct 
of suit.] -IMtf., who sues as creditor, will not be 
deprived of the conduct of the suit, because the 
master has report-ed that he is not a creditor, if 
exceptions to that finding of the report arc pending, 
A there is no reason to suppose that the exceptions 
will not be prosecuted actively. — .J eudwine v. 
Agate (1828), 5 Russ. 283 ; 38 E. R. 1033, L. C. 

8477. Executors* right to dismiss suit — On 

payment of plaintiff’s debt.] — Where a pltf. files his 
bill on behalf of himself & the other unsatisfied 
eredit-oi’s of testator, the exors. arc entitled to 
dismiss it before decree, on payment of pitf.’s 
lirincipal d(‘bt & int-ercst, with the costs of the 
suit as betw<!(‘n pai*ty «fc party. — I 'emberton v. 
Tupiiam (1838), 1 Reav. 316 ; 2 Jur. 1009 ; 48 
E. R. 962. 

Annoialwn :~-Retd. Pajuitcr r. Carow (1854), 2 W. It. 345. 

8478. After decree — Every creditor entitled to 
benefit.] — IIandford v. Storie, No. 8471, a?iie. 

8479. .] — WooDGATE V. Field, No. 

8310, anie. 

8480. Adoption of creditor’s action— By legatee 
— Creditor cannot sanction — Legatee must start 
fresh proceedings .] — lie Ainsworth, Cockcroft 
r. Sanderson, [1895] W. N. 153. 


Seci\ 7.— administration OF INSOLVENT 

ESTATES. 

Sub-sect. 1. — Administration in Bank- 
ruptcy. 

See Bankruptcy, Vol. IV., pp. 501-507, Nos. 
4609-4577. 


Sub-sect. 2. — Administration ai»art from 
Bankruptcy. 

A. When Bankruptcy Buies Apjjlicd. 

See Jud. Act, 1875 (c. 77), s. 10 ; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8481. General rule.] — An equitable mtgec. 
obtained a common decree for administration of 
his deceased debtor’s estate, & sent in a claim for 
the whole amount of his debt. When the certifi- 
cate of debts came to be settled the mistake was 
pointed out, the chief clerk required pltf. to 
put a value on his security. He did so, & was 
admitted as a ci*editor for the balance, £28. The 
estate was then believed to be insolvent, but the 
fact had not been formally established. After the 
certificate had become binding pltf. took out a 
summons asking that the property might be sold, 
& that he might be allowed to prove for the 
deficiency. A sale was ordered, & the summons 
directed to stand over. The property sold for 
much less than the value set upon it, & the 
summons was then brought on again : — Held : 
by Jud. Act, 1875 (c. 77), r. 101, of the Bankruptcy 
Rules of 1870 was made applicable to the case, & 
pltf. could only stand as a creditor for £28. 

It [sect. 10 of above Act] provides that, in the 
administration by the ct. of the assets of a person 
who dies after the commencement of the Act & 
whose estate may prove to be insufficient for the 
payment in full of his debts & liabilities, the same 
rules shall prevail as to the rights of secured &; 
unsecured creditors, & as to debts &. liabilities 
provable, as may be in force for the time being 
under the law of bkpey. with respect to the estates 
of persons adjudged bkpt. “ may prove to be 
insufficient ” cannot mean shall be proved to be 
insufficient, for the insufficiency cannot be 
established tiU afterwards. The words must 
mean only that there is sufficient reason to believe 
that the estate will turn out insolvent (.Tessei., 
M.R.). — Be Hopkins, Williams r. Hopkins (1881 ), 
18 Oh. P. 370 ; 45 L. T. 1 17 ; 29 W. R. 767, 0. A. 

Annotations : — Distd. Re McMurdo, Peiifleld r. McMxirdo, 

[1902] 2 Ch. 684. Rrfd. Re Hlldick, Hipklns v. Hlldiok 

(1881), 44 L. T. 547. Mentd. Couldery v. Bartrum (1881), 

19 Ch. D. 394. 

8482. When estate insufficient — Anticipation of 
insolvency — Proof unnecessary.] — Be Hopkins, 
WILLIAMS V. Hopkins, No. 8481, anie. 

8483. Application of mutual credit clause — 

Bankruptcy Act, 1869 (c. 71), s. 39.] — The mutual 
credit clause, sect, 39 of above Act, will not be 
applied in tlie administration of the estate of a 
deceased person until it is shown tliat the estate 
is insolvent, but the ct. may direct that a debt 
claimed on behalf of the estate from a creditor 
shall be paid into ct. to a separate account, with 
liberty to the creditor to apply, in case the estate 
shall prove to be insolvent. — Be Smith, Green r. 
Smith (1883), 22 Oh. D. 586; .52 L. J. Oh. 411 ; 
48 L. T. 254 ; 31 W. R. 413 ; subsequent pro- 
ceedings, 24 Oh. D. 672. 

Annotation : — ^Refd. Re Hoes, llees v. Itces (1889), 60 L. T. 

260. 

Rule in bankruptcy.] — See Bank- 
, ruptcy, Vol. IV., pp. 397, 414, Nos. 3627, 3744. 

8484. How Insolvency ascertained — Costs of 
administration Included.] — (1) By the combined 
effect of Married Women's Pi’opeity Act, 1882 
(c. 75), 8. 3, & Jud. Act, 1875 (c. 77), s. 10, in the 
administration by the ct. of the assets of a deceased 
person whose estate may prove to be insolvent, 
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the claim of the widow for money lent to deceased 
for the purposes of his trade or business is post- 
poned to the claims of the other creditors. 

(2) It is settled that the rules in bkpey. wliich 
increase a bkpt.’s assets, e.g.t the reputed owner- 
ship clause, the fraudulent preference clause, & 
the sections which defeat certain settlements & 
executions do not apply to the administration in 
Chancery of the assets of a deceased person 
(Lindley, L.J.). 

(3) It only remains to notice the point that the 
husband’s estate is not proved to be insolvent. 
When he died his assets exceeded his debts ; 
but, unfortunately, the costs of the administra- 
tion action have to be provided for, &: it is admitted 
that his estate is insolvent if the costs of the 
administration action are to be taken into account. 
But these costs must be paid out of the estate of 
deceased before any question can arise wliich 
concerns the payment of his creditora (Lindley, 
L.J.). 

(4) Jud. Act, 1875 (c. 77), s. 10, does not import 
into administrations those provisions of the bkpc 3 '. 
law which merely go to swell the assets of the 
estate which is being administered, such, for 
instance, as the provisions by which a judgment 
creditor is not allowed to reap the benefit of his 
execution by reason of a bkpey. intervening before 
its completion (Smith, L.J .). — Re Leng, Tarn v. 
Emmebson, [1895] 1 Oh. 652 ; 64 L. J, Oh. 468 ; 72 
L. T. 407 ; 43 W. R. 406 ; 11 T. L. R. 286 ; 39 
Sol. Jo. 329 ; 12 R, 202, 0. A. 

Annotations : — As to (1) Coxisd. Re Aiiiblor, Woodbead t>. 

Ambler, 11905J 1 Ch. 697. BdU. Re Heywood, Parklmrton 

V. Heywood, fl897] 2 Ch. 593 ; Re Webb (Smlthflold, 

London), 11922] 2 Ch. 369. As to (4) Refd. Re Whitaker, 

Whitaker v. Palmer, [1901] 1 Ch. 9. 

84^5. Direction to apply bankruptcy rules — 
Necessity for inclusion In administration order.] — 

In a ci'editor’s administration action, when there 
is any probability that the estate of the deceased 
person will prove insufficient for the payment in 
full of his debts & liabilities, there shoidd be in- 
serted in the judgment a provision to the effect 
that if the estate is so insufficient, the rules in 
bkpey. are to apply, following the terms of Jud. 
Act, 1875 (c. 77), s. 10 . — Re Hildick, Hipkins v. 
Hildiciv (1881), 44 L. T. 547 ; 29 W. R. 733. 

8486. .] — It is unnecessary to include 

in the judgment upon a creditor’s administration 
action the statutory direction that in case the 
estate shall prove insolvent the rules with respect 
to the estates of persons adjudged bkpt. shall 
prevail & be observed . — Re Murray, Woods v. 
Green WELL (1882), 45 L. T. 707 ; 30 W. R. 283. 


B, To What Extent Bankruptcy Rules Applied. 
(a) In respect of What Debts. 

8'ecJud. Act, 1875 (c. 77), s. 10; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8487. Debts & liabilities provable.] — Jud. Act, 
1875 (c. 77), s. 10, by which in the amninistration 
of the estates of deceased persons, & in the winding 
up of cos., the same rules are made to apply as to 
the rights of secured &, unsecured creditors, & 
as to debts & liabilities provable, & as to the 
yalimtion of annuities & future & contingent 
liabilities, as may be in force for the time being 
imder the law of bkpey., does not assimilate the 


administration of such Insolvent estates & the 
winding up of cos. in all respects to the adminis- 
tration of bkpt. estates, but only in respect of the 
debts & liabilities provable. Consequently, the 
priority of payment secured by Bkpey. Act, 1869 
(c. 71), in favour of local rates, etc., dc^s not 
extend to the winding up of cos. or the administra- 
tion of the estates of insolvent deceased persons. — 
Re Albion Steel & Wire Co. (1878), 7 Ch. D. 
547 ; 47 L. J. Oh. 229 ; 38 L. T. 207 ; 42 J. 1». 
279 : 26 W. R. 348. 

Annotations: — ReU. Re D’Epiueuil (1S82), 51 L. J. Cb. 
491: Re Mag^, Wlnehouse v. Winehouse (1882), 20 
Ch. D. 545 ; He Lenier, Tam v. Erameroon, [1895] 1 Ch. 652 ; 
Re Heywood, Parklngton r. Heywood, [1897] 2 Ch. 593. 
Mentd. Re IMotin? &; Numerical Uofflsterluir Vo. (1878), 
8 Ch. D. 535 ; Re Bridgewater Euffinoeriiifi: Co. (1879), 
12 Ch. D. 181 ; Re lUchards (1879), 11 Ch. D. 676 ; Re 
West of England Bank, Ex p. Brown (1879), 12 Ch. D. 
823 ; Re Northern Comities of England Fire Insoe., 
Macforlano’s aaim (1880), 17 Ch. D. 337 ; Re Land 
Financiers Assoon. (1881), i6 Ch. 1). 373 ; He Webb (Smith- 
field. London), [1922] 2 Ch. 369 ; Re Winget, Burn v. 
The Co., [1924] 1 Ch. 650. 

8488. .] — Re Hopkins, Williams v, Hop- 

kins, No. 8481, ante. 

' 8489. Debt satisfied by legacy— Election by 

creditor — As to proof.] - Lechmeue r. Blagravk 
(1707), Oilb. Ch. 04 ; 25 E. K. 45, L. C. 

8490. Contingent liability — Contingency happen- 
ing during administration — Application of bank- 
ruptcy rule.] — Testator covenanted by deed for 
payment to his daughter of a sum of £5,000, with 
interest at 4 per cent, per annum, within one month 
after the death of liis wife ; also for payment to 
his daughter of an annuity of £100 during the 
joint lives of liimaclf &; his wife & the life of the 
survivor, if liis daughter should so long live. 
Testator died in 1879, in-solvent, leaving his widow 
& daughter survi\dng, a judgment was made, in 
a creditor’s action for administration of his 
estate. The daughter having sent in claims in 
re8i>ect of the principal sum A the annuity, they 
were both allowed on a valuation as at the date of 
the judgment, but subsequently the widow died. 
No certificate had yet been made in the action : — 
Held: applying the rules in bkpey. as to contingent 
liabilities the daughter was entitled to prove for 
the full amount of the £5,000, less a lebate of 
interest at 4 per cent, per annum for tlie period 
between the date of the judgment Ac the death of 
the widow, & her proof in respect of the annuity 
must be treated on the same principle. — Re 
Bridges, Iliix v. Bridges (1881), 17 Ch. 1). 342 ; 
50 L. J. Ch. 470 ; 44 L. T. 730. 

Annotation : — Xentd. Sovereign Life Absco. r. Dodd, [1892] 

2 Q. B. 573. 

8491. Rent due — Not limited to one year’s rent.] 

— Upon the construction of Bkpey. Act, 1883 
(c. 52), 88. 42, 125, an order obtained in the Ch. 
Div. by a creditor for administration of a deceased 
debtor’s estate, not followed by any proceedings 
in bkpey. is not equivalent to or included in the 
terra “ order of adjudication,” sect. 42, so as to 
limit the power of the landlord, or other person 
to whom rent is due from the deceas(*d person’s 
estate, to recover by distress one year’s rent only 
accrued duo prior to the datt^ of the administra- 
tion order. — Re Fryman’s Estate, Fryman v. 
Fryman (1888), 38 Ch. D. 468 ; 57 L. J. Ch. 862 ; 
58 L. T. 872 ; 36 W. R. 631. 

8492. Call on shares in company — Estimated 
value of future calls — As well when company going 
concern — As when being wound up.] — In the 

administration of the insolvent estate of a deceased 
person the amount due for calls which may be 
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in a CO. held by him 
should be estimated & proved for as well when the 
CO. 18 a going concern as when it U being wound 

1 Fuller v. McMahon. [1900] 
1 Oh. 173 ; 69 L. J. Oh. 142 ; 81 L. T. 716 • 16 
T. L. R. 73 ; 7 Mans. 38. ^ -l. , 16 

Proof of debts — Rules in bankruptcy.! — See 

3330 ^''''**^''''* PP* 243-365, Nos. 2303- 

Priority of payment.]— ^ce Sub-sect. 2, B. {c) 
•post ” 


(b) Nature of Assets to he Administered. 

See Jnd. Act, 1876 (c. 77), s. 10; Administra- 
tion of Estates Act, 1925 (c. 23), s. 31. 

8493. Assets of Insolvent estate not enlarged 

By appUcatlon of bankruptcy rules.]— Jud. Act, 
1876 (c. 77), s. 10, IS not intended to enlarge the 
assets of an insolvent estate, but only to vary 
the rights of the persons entitled to the assets ; 
therefore, that sect, does not apply the rules of 
bkpey. so as to make an unregistered bill of sale 
void as against the unsecured creditors of an 
insolvent estate . — Re D’Epineuil (Count) (1) 
Tadman V. D’Epineuil (1882), 20 Ch. 1). 217 ; 5i 
L. J. Ch. 491 ; 46 L. T. 409 ; 30 W. R. 423. 

.^nsd. m Gould. Ex p. Official Receiver 
699^’ Hasluck v. Clark, 11899] 


8404. — — .] — The bkpey. rules as to 

reputed ownership are not imported into the 
winding up of cos. by Jud. Act, 1875 (c. 77), s. 10. 
A limited co. being indebted to H. & Co. on an 
^ceptance, wrote to them a letter in Jan. 1885, 
in the following terms : “ We hold at your dis- 
posal the sum of £425 due from Messrs. C. & Co. 
for goods delivered by us to them up to Dec. 31, 
1884, until the balance of our acceptance for 
£660 has been paid.” No notice was given by 
H. & Co. to C. & Co. until Eeb. 5, 1885, which 
was after a petition for winding up the co. had 
been presented : — Held : as the bkpey. rules as 
to reputed ownership did not apply to the winding 
up of cos., the debt did not form part of the assets 
of the CO. at the commencement of the winding up. 

It is not intended to bring into the assets of the 
estate being administered, or of the co. being 
wound up, any property which would not be 
otherwise assets, but to regulate the mode of 
dealii^ with the assets which are proved to belong 
to tl^ CO. ; it was to do away with the difference 
which was known to exist between the mode of 
dealing with the assets in bkpey. & the assets in an 
adnumstration or in a winding up by the Ct. of Ch. 
The order & disposition clause in Bkpey. Act, 1883 
(c. 62), has nothing to do with the respective rights 
of the secured & unsecured creditors, but is 
mtended to include in the estate which is being 
ad^nistered property that would otherwise 
belong to somebody else (Cotton, L.J.). — 
Gorrinqb V. Irwell India Rubber & Gutta 
Perota Wo^RKS (1886), 84 Ch. D. 128 ; 56 L. J. Ch. 
86 ; 65 L. T. 672 ; 36 W. R. 86, C. A. 

Aniwtcrfio^^Mentd. Hug-hes (1888), 59 L. T. 580 ; Re 

Sheward, Showard r. Brown, [1893] 3 Ch. 602. 

•]— ^ Leng, Tarn v. Emmer- 

80 N, No. 8481, ante. 

8496. Avoidance of unregistered bill of sale 

As against unsecured creditors — Bankruptcy rule 

(1878), 7 Ch. D. 549, n. ; 

20 tV • Xv* o4;9» 


^^34<97. .] — Re D’Epineuil 

(Count) (1), Tadman v. D‘Epinbuil, No. 8493, 
ante. 

8498. Avoidance of security — Bankruptcy rule not 
applicable.] — The Master of the RoUs thmks that 
this enactment [Jud. Act, 1875 (c. 77), s. 10], in- 
volves the proposition that, whereas under certain 
circumstances a security is avoided in bkpey., 
therefore, in the administration of the assets of a 
decea^d person &, in the winding up of a co., a 
security is to be avoided under similar circum- 
stances. There are, to my mind, no words in the 
sect, which, expressly or by implication, lead to 
that result (James, L.J.). — lie Withernsba 
Brickworks (1880), 16 Ch. D. 337 ; 60 L. J. Ch. 
185 : 43 L. T. 713 ; 29 W. R. 178, C. A. 

Annotations .—Reid. He Hopkins, 'Williams v. Hopkins 
(1881), 18 Ch. D. .370 ; Re. D'EplnouU (1), Tadman v. 
D’Epineuil (1882), 20 Ch. D. 217 ; Re Ma«»i, Winohouse 
V. Winehouse (1882), 20 Ch. D. 546 ; Gorrlnge v. Irwell 
India Rubber & Gutta Peroha Works (1886), 34 Ch. D. 
128 ; Re Gould, Exp. Official Receiver (1887), 19 Q. B. D. 
92 : Pratt v. Inman (1889), 43 Ch. D. 176 ; Re Lengt 
Tarn v. Etnmerson, [1896] 1 Ch. 662 ; Hasluck v. Clark, 
[1899] 1 Q. B. 699; Re Whitaker. Whitaker v. Palmer 
(1900), 83 L. T. 342. Mentd. Re Northern Counties of 
England Fire Insce., Macfarlane’s Claim (1880), 17 Ch. D. 
337 ; Thomas v. Patent Lionite Co. (1881), 17 Ch. D. 
250 ; Re Vron ColUery Co. (1882), 20 Ch. D. 442 ; Re 
National United Investment Corpn., [1901] 1 Ch. 950. 

8499. Property in reputed ownership — Bank- 
ruptcy rule not applicable.] — Gorrinoe v. Irwell 
India Rubber &. Gutta Percha Works, No. 8494, 
ante. 

8500. ,] — Re Lend, Tarn v. Emmer- 

SON, No. 8484, anU. 

8501. Restriction of rights under executon or 
attachment — Bankruptcy rule not applicable.] — A 

trastee having failed to comply with an order 
directing him to pay money into ct., a writ of 
sequestration was issued against his estate & 
effects & subsequently the sequestrators were 
authorised to sell certain chattels in their possession 
belonging to the trustee. Before any sale was 
effected the trustee died & a creditor’s action was 
brought in wliich the usual judgment was made & 
a receiver appointed. The trustee’s estate was 
insolvent & the receiver & the administrator of the 
deceased trustee commenced an action against 
the sequestrators to restrain them from selling the 
chattels & moved for an injunction ; — Held : 
Bkpey, Act, 1883 (c. 62), s. 45, restricting the 
rights of creditors under execution or attachment 
is not made applicable to the administration of 
insolvent estates in the Ch. Div. by Jud. Act, 
1875 (c. 77), 8. 10. — Pratt v. Inman (1889), 43 
Ch. D. 175 ; 59 L. J. Ch. 274 ; 61 L. T. 700 ; 38 
W. R. 200 ; 0 T. L. R. 91. 

Annotatione : — ^Beld. Re Leng, Tam t>. Emmerson, [1895] 

1 Ch. 652 ; Re Whitaker, Whiteiker v. Palmer (1900), 
83 L. T. 342 ; Re National United Investment Corpn., 
[1901] 1 Ch, 960. Mentd. Re Hastings, Ex p. Brown 
(1892), 61 L. J. Q. B. 654. 

8502. .] — Re Leng, Tarn v. Emmer- 

son, No. 8484, ante. 

8503. .] — Bkpey. Act, 1883 (c. 62), 

s. 46, which restricte the rights of creditors under 
execution or attachment, does not apply to the 
administration of the estate of a deceased insolvent 
in pursuance of an administration order made 
under sect. 126 of the Act. — Hasluck v. Clark, 
[1899] 1 Q. B. 699 ; 68 L. J. Q. B, 480 ; 80 L. T. 
454 ; 47 W. R. 471 ; 15 T. L. R. 277 ; 43 Sol. Jo. 
352 ; 6 Mails. 146, C. A. 

Annotations: — Conid. Johnson v. Plokering, [1908] 1 K. B, 
1. Befd. Re Rhoades, Ex p. Rhoades, [1899] 2 Q. B. 
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347 ; Re National United Investment Corpn., f 1901} 
1 Ch. 950 ; Re MeUlson, Exp. Day, [19061 2 K. B. 63 , Re 
Sarjoaut, [19231 2 Ch. 302. 

8504. Avoidance of fraudulent preference — 
Bankruptcy rule not applicable.] — Rc Leng, Tarn 
V. Emmerson, No, 8484, anie. 

Effect of administration order — Whether equiva- 
lent to receiving order.] — See Bankuui’Tcy, Vol. 
V., p. 820, Nos. 6964, 6965. 

Property available for distribution — Rules In 
bankruptcy.] — See Bankruptcy, V’ol. V’., pp. 
630-97J, Nos. 5676-7953. 


(r) Order of Payment of Debts. 

.hid. Act, 1875 (c. 77), s. 10; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8505. Secured & unsecured creditors.] — The 

rule by which a judgment creditor of a tesUitor 
is entitled t<i priority over simple contract creditors 
in the administration of the assets of testator under 
an administration decree is not atlected by Jud. 
Act, 1875 (c. 77), s. 10, which provides that in such 
administration of assets the same rules shall 
prev''ail as to the respective rights of secured & 
unsecured creditors as may be in force und«u* 
the law of bkpey. with respect to bkpts.’ estates. — 
Smith v. Morgan (1880), 5 0. P. D. 337 ; 49 
L. J, Q. B. 410. 

Annotations : — Apld. Re MaRgrl, Winchou*e r. Wliiclioiise 
(1882), 20 Ch. 1). oiH. Consd. Re Jone.s, Culver v. Laxiott 
(1885), 31 Ch. D. 440, Dbtd. A N.F. Re Whitaker, 
Whitaker v. Palmer, 11901] 1 Ch. 9. Beld. Rc Ijcnt;, 
Tarn t. Emmerson, [i893] 1 Ch. 652. 

8506. “.j — Re Hopkins, W illiams v. 

Hopkins, No. 8481 , anie. 

8507. .] — Jud. Act, 1875 (c. 77), s. 10, does 

not introduce into the administration of insolvent 
estates of deceased persons the provision of Bkpey. 
Act, 1869 (c. 71 ), s. 32, that all debts, with certain 
exceptions, are to be paid pari passu. 8e*ct. 10 
of former Act affects only the rights of the class 
of secured creditors as conflicting with tliose of the 
class of unsecured creditore ; it does not alTect 
tlie rights inter se of the members of those classes. 
Therefore, if a creditor of an insolvent testator 
n-covers judgment for his debt against the exor. 
before the date of a judgment in an administra- 
tion action, he is, notwithstanding sect. 10, entitled 
to be paid out of the assets in priority to the other 
creditors of equal degree. — Re Magoi, Winehouse 
V. Winehouse (1882), 20 Ch. D. .515 ; 51 C. J. Ch. 
560 ; 40 L. T. 362 ; 30 W. K. 729. 

AnnotatUrns : — Consd. Re Art Eiimaving Co. (1889). 60 L. T. 
.381 ; Re Leng, Tarn v. Emmerson. [18951 1 Ch. 652. 
Overd. Re Whitaker, Whitaker r. Palmer, [1901] 1 (Jh. 9. 
Befd. Re. Gould, Exp. Official llccciver (1887), 19 6. B. D. 
92 ; Re. Williams, Jones v. WiIJiams (1887), 36 Ch. D. 
673 ; Re Whitaker, Whitaker v. Palmer, [1904] 1 Ch. 299 : 
Re Ambler, Woodhead v. Ambler, [1905] 1 Ch. 697. 

8508. .]— The right given by I’ost Oflicc! 

Savings Banks Act, 1863 (<;. 14), s. 14, to a savings 
bank to recover from tfie estattj of any one of its 
officers moneys due to it from him in priority to all 


other claims, is destroyed by Bkpey. Act, 1883 
(c. 52), s. 40, in ca.8e8 in which his estate is being 
administered in bkpey., but not in cases in which 
his estate is being administered by the Ch. Div., 
since Jud. Act, 1875 (c. 77), s. 10, does not operate 
to introduce into administrations in the Ch. Div. 
the bkpey. rule that all debts due from the estate 
are to oe paid pari passu. — Re Williams, Jones v. 
Williams (1887), 36 Ch. D. 573 ; 57 H. J. Ch. 264 ; 
57 L. T. 756 ; 36 W. R. 34 ; 3 T. L. R. 805. 

8509. .] — The effect of Jud. Act, 1875 

(c. 77), 8. 10, is to inti*oduco into the administra- 
tion of the estates of deceased insolvents by the 
Ch. Div. the rule in Bkpey. that voluntary creditors 
are to be paid pari passu ^\ith creditors for value. — 
Re Whitaker, VV^hitakeh v. Palmer, [1901 j 

1 Ch. 9 ; 70 L. J Ch. 6 ; 83 L. T. 449 ; 49 W. R. 

I 106; 17 T. E. R. 21; 45 Hoi. Jo. 43, C. A. 

proceedinys. [1901] 1 Ch. 299. 

Annatatunis : — Consd. fie Whitaker, Whitaker r. 1 'aimer, 
[1904] 1 Ch. 299. Reid, iic Webb (Suilthlicid, London), 
[1922] 2 Ch. 369. 

8510. Claim by savings bank —Against estate of 

officer.] — Rc William.s, Jones v. Williams, No. 
8.508, ante. 

Rule in bankruptcy.] —Ncc Bankkuitcy, 

Vol. IV., p. 473, Nos. 4272-4275. 

8511. Rates - Preferential payments.] ~ J!c 

Aluion Steel A Wire Co., No. 8487, ante. 

8512. The priority as to rates A 

wages conferred bv Pi'eferential Payments in 
Bkpey. Act, 1888 (e. 62), applies in the ease of a 
deeeased in.solvent whose estate is being 
ailministered in the Cli. Div. where- the date of his 
death occurs aft<*r the eoiiiineneement of the Act. — 
Re Heywooi), Parkington r. Heywooo, [18971 

2 tni. 593; 67 L. .1. Ch. 25 ; 77 L. T. 423 ; 46 
W. R. 72 ; 42 Sol. Jo. 33 ; 4 Mans. 321. 

.'—Expld. Re Luycock. Layroek r. Ineonn* Tnv 
Special CornrM., [1919] 1 Ch. 211. Befd. Re Whitaker, 
Whitaker r. Palmer, [1900] 2 Ch. 676 ; Re Webb (Smith* 
field, London), [1922] 2 Ch. 369. 

Rule in bankruptcy .] — See BANKiiun'CY, 

Vol. IV., p. 474, Nos. 4277-4283. 

8513. Wages — Preferential payment.) — ■ Re. 

HEYWOOU, PARKINtiTON V. Heywood, No. 8512, 
I ante. 

Rule in bankruptcy.] — *SVc BANKKUJ''rcy, 
Vol. IV., pp. 475-178, Nos. 4284-4321. 

8514. Loan from wife to husband — Postponement 
— Married Women’s Property Act, 1882 (c. 75), 
s. 3.] — Re Leng, Tarn v. Emmerson, No. 8484, 
ante. 

Rule In bankruptcy.] —S'cc BANKiium’CY, 

Vol. IV., pp. 181, 182, Nos. 4335 -4342. 

Priority of debts— Rule In bankruptcy.] —SVe 

BANKKUi’'rcv, Vol. IV., pp. 171-485, Nos. 1250- 
4360. 


{d) Extent to which Crown Bound* 
See Pai-t 1\'., Sect. 2, sub-sect. 3, B., ante. 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (0). 

c. Comnvon law 2 teiority of rlassrs 
— Pari passu in each clews.]— 26 Geo. 
III., c. 11 , 8 . 18, directs ox orH., where 
an estate is insolvent, “ tq divide It 
in due proportion to & among the 
creditors.” It is their duty to pay 


debts according to the ctmunon law 
priority of ciasscs. Sc j»ari jtassu in 
o^h class.— JoHKPii V. McLkop (1833), 
N. B. Dig. 370.— CAN. 

d. Priority of iudgmerU obtained 
before decree for adminUlralion — Pay- 
Tnent out of fund in court.}-— Whote a 


creditor obtained judgment against 
an administratrix before decree lor 
administration, the Judge in chambers 
ordered his demand to bo paid In 
full out of a fund in ct. In priority to 
the other imseoured creditors. — Soon 
V. MuiU'HY (1883), 13 L. It. Ir. 10.— 
IR. 
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(e) Bight of Retainer » 

See Part IV., Sect. 4, ante, 

( / ) Interest on Debt, 

See Jud* Act, 1875 (c* 77), b. 10 ; Admixdstration 
of Bstatea Act, 1925 (c. 23), s. 34. 

8515. Funds aooniing after decree — Interest 
from admission of proof of debts->No Interest on 
shares u n c l ai m ed.] — A decree made in a creditor's 
administration suit o^rates as a judgment in 
favour of creditors, & when, in the case of a deficient 
estate, the available assets have been apportioned 
amongst & directed to be paid to certain creditors 
who have proved their debts, but some of such 
creditors have left unclaimed for may years the 
sums directed to be paid, the creditors named 
in the decree have a vested right to the sums 
originally’ apportioned to them, & the ct. has no 
jui^diction to order payment of those apportioned 
sums, however long they may have been left in ct. 
unclaimed, to any one but the creditors to whom 
they were apportioned by the decree, or their 
representatives. Where, many years after the 
administration decree in such a suit, funds had 
accrued to the estate, & some only of the creditors 
named in the decree, or their representatives, 
appeared in answer to advertisements : — Held : 
(1) the newly accrued fimds must be apportioned 
amongst all the creditors named in the decree, & 
any other persons who might prove that they were 
creditors ; (2 ) those cremtors who appeal^ in 
answer to the advertisements were only entitled 
to the proportions of the new funds which their 
debts bore to the total amount of the debts 

roved against the estate, & the remainder must 
e retained to meet any future claims by other 
creditors ; (3) the creditors whose debts carried 
interest were entitled to interest on the unpcdd 
balances of the debts from the date of the master's 
report certifying the proof of their debts, except 
those creditors who h^ left the sums apportioned 
to them unclaimed, 4c wlio were not entitled to 
interest on the sums so left imclaimed by their 
own neglect. — ^Ashley v. Ashuhy (1877), 4 Ch. D. 
757 ; 46 L. J. Ch. 322 ; 30 h. T. 200 ; 25 W. K. 
350, 0. A. 

Anndationa: — OeneraUy, Msiltd. Re IUggiiwon & Dean, 
Ex p. A.-G., {1899J I Q. B. 325 ; WUson v. Church (1911), 
106 L. T. 31. 

8516. To what date payable — Date of judgment 
for administration — ^Not date of payment.] — In an 

action for the administration of the estate of a 
person who has died insolvent since the commence- 
ment of Jud. Act, 1876 (c. 77), a creditor on the 
estate, whose debt bears interest is not entitled 
to interest up to the day of payment, but only to 
the date of the judgment for administration, wmch, 
by sect. 10 of the Act, is equivalent to an adjudica- 
tion in bkpcy . — Be Summers, Boswell v. Gurney 
(1879), 13 Oh. D. 136 ; 27 W. R. 806. 

AnnoMion :—mM. Re Talbott, King v. Chick (1888), 
39 Ch. D. 667. 

8517. Payment of Interest out of surplus — 
Application of dividends — ^Method of accounting.] — 

One of two obl^ors in a joint 4c several bond 
became bkpt. The obligee having by several 
dividends in the bkpcy. been paid 20a. in the 


pound upon the amount of principal 4c interest 
due at toe date of the commisuon, also carried in a 
claim in respect of toe same bond under a decree 
in a suit for the administration of the estate of the 
co-obligor who liad died : — Held : the amount duo 
to tlto obligee in respect of such claim was to be 
computed by treating the dividends as ordinary 
payments on account, that is, by applying each 
dividend in the first place to the payment of the 
interest due at the date of such dividend, 4c 
the surplus, if any, in reduction of the principal. 

Semble : the same principle of computation 
was applicable in bkpcy. as Itotween bkpt. 4c the 
creditors, where there was a surplus of the estate 
after pa^^ent of 20a. in the pound upon all the 
debts proved. — ^Bower v. Marris (1841), Or. 4c Ph. 
361; 10 L. J. Ch. 366 ; 41 E. B. 625, L. C. 

Annotations : — ^BeM. Re Humber Ironworks Sc Shipbuilding 

Oo., Warrant Finance C!o.'b Case (1869), 4 Ch. App. 643 ; 

WhittlngBtail V. Grover (1886), 65 L. T. 213 ; Smith v. 

Law Guarantee Sc Trust Soo., [1904] 2 Ch. 569 ; Re 

Calgary Sc Medicine Hat Land Co., Pigeon v. Calgary Sc 

M^icine Hat Land Co. (1908), 78 L. J. Ch. 97. 

8518. .] — For many years prior to 

1856, A. carried on a banking busmess in partner- 
ship with B. On Mar. 13, 1856, A. died. On 
Aug. 14, 1856, the bank stopped payment, 4c on 
the 27th of the same month B. was adjudicated 
bkpt. Several actions were commenced for the 
administration of the estate of A. By an order 
made in 1861 in one of those actions it was declared 
that the separate creditors of A. were entitled to 
be paid out of his estate in priority to the joint 
creoitors ; &, it was also declared that the separate 
creditors of A., whose debts did not by law or 
special contract carry interest were not entitled 
to interest in priority to the joint creditors in 
respect of the principm due to such creditors. B. 
died in 1863. The joint estate of the banking 
firm down to A.'s death, called the ante-mortem 
estate, & the assets of the bank as carried on by 
B., down to his bkpcy., called the jfost-mortem 
estate, 4c the separate estate of B. were 
administered in bkpcy. The result of the actions 
to administer the estate of A. 4c of the administra- 
tion in bkpcy., was to pay dividends amounting 
to 20s. in the pound to the joint 4c separate 
creditors of the partners. It was then found that 
some surplus assets would remain, but not enough 
to satisfy all the interest on the joint as well as on 
the separate debts. Accordingly, a question 
arose between the creditors of the joint estate 4c 
those of the separate estate of A., whose debts did 
not by law carry interest, whether such creditors of 
the separate estate of A. were entitled to take the 
interest on their debts out of the surplus in priority 
to the joint creditors, or whether the surplus 
should be distributed between the joint 4c separate 
creditors pari passu. There was a further question 
as to the manner in which the dividends out ot 
the estate ought to be accounted for in ascertaining 
the amount of interest due : — Held : (1) the 

question of interest should be decided in accord- 
ance with the established rule as to the principal, 4c 
consequently the separate creditors were entitled 
to take their interost in priority to the joint 
creditors ; (2) the dividends received ought to 
be accounted for, in ascertaining the amount of 
interest due, by treating the dividends as ordinary 
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8516 ii. .1 — the adminis- 

tration of an insolvent eabate a aeomed 
creditor is only entitled to interest on 
the amount at wUkdi he values his 
seourity from the date of valuing It, 
Sc not mtm the lodgment for adimnis- 


tration, which is the equivalent for 
adjudication in hkpcy. — Boss v, Ross 
(1890), 25 L. R. Ir.T62.— IR. 

a. Arrears — From date of eom- 
meneement of suits.} — Oreditdra who 
had lUed bills to enforce their olalma 
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pa^^ents on accotmt, & applying each dividend 
first in the payment of interest calculated to the 
day of such dividend, & the surplus, if any, to the 
reduction of the principal. — W hittingstaix v. 
Grover (1886), 65 L. T. 213 ; 36 W. R. 4. 


8519. 


Whether bankniptoy rule prevails.]- 


H. died in 1882. In 1883, an order was made for 
the administration of his estate in a creditor’s 
action. The estate was then insolvent, consisting 
of shares in a co. which were worthless. These 
shares afterwards became valuable. In 1866, 
the chief clerk made a certificate stating the amount 
of the debts in which he calculated interest on the 
debts carrying interest only down to the date of 
the judgment. The estate turned out more than 
sufficient to pay the certified debts : — Held : 
(1 ) the questions as to which the rules of bkpcy. 
were incorporated by Jud. Act, 1875 (c. 77), s. 10, 
weie all settled by the certificate, & those rules 
had nothing to do with the distribution of the 
surplus ; (2) the surplus must be distributed 

according to the rules of the Ch. Div., viz. in 
paying first interest on the debts which at law 
caiTied interest down to the date of payment, at 
the rates fixed by their contract, & subject thereto 
in paying interest at 4 per cent, to the other 
creditors on their debts . — JRe Heni.ey, Alcock 
V. Henley (1896), 75 L. T. 307. 

Annotation: — As to (2) KJP. Re Whitaker, Whitaker v. 

Palmer, [1904] 1 Gh. 299. 


8520. 


-.] — In the administration of an 


estate which is insolvent at the date of the judg- 
ment, but afterwards realises enough to pay the 

S rincipal of all the debts, but not the whole of 
tie interest allowed by the ct., whether on debts 
which by law carry interest, or on debts which do 
not, the payment of interest must be governed by 
the rules of bkpcy. & not those of the Ch. Div. — 
Re Whitaker, Whitaker v. Palmer, [1904] 1 
Ch. 299 ; 73 L. J. Ch. 166 ; 90 L. T. 277 ; previous 
proceedings f [1901] 1 Ch. 9, C. A. 

8521. Income tax on interest— Method of com- 
putation.] — Re Green, Bail r, Elus, [I90i] 
W. N. 78. 

Claim of creditors to interest -Rule in bank- 
ruptcy.]— *SV<; Bankrui^tcv, Vol. IV., pp. 305-307, 
Nos. 2852-2875. 

{g) Property Acquired after Bankruptcy, 

See Jud. Act, 1876 (c. 77), s. 10 ; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8522. Property acquired after second discharge 

Order of payment of creditors.]— A person, who had 
taken the benefit of the Act for the relief of i^lvent 
debtors, first in 1814, & a second time in 1820 
died in 1826, leaving assets more than sufficient 
for the payment of all the debts which he had 
contracted subsequently to his second in^lvency • 
—Held : the assets ought to be applied in payment 
first of these subsequent debts, A, secondly, of the 
debts scheduled imder the second insolvency & 
thirdly of the debts scheduled under the first 
insolvency. — Barton v Tattbbsall (1830). 1 
Kuss. & M. 237 ; Taml. 378 ; 39 E. B. 92. 
Annotations : — Oonsd. lie Bender, Ea: *>. FenwloV nsiiAi 
6 L. J. Bey. 46 ; Ward r. Painter aSjSr* bUv. 
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637 flhe Smith, Gwen v. Smith <rt83), 24 Oi. D. 672. 
R^. Re Moylan (1862). 16 Beav. 220. Itoltd. Ward v. 
Painter (1840), 6 My. Sc Or. 298 ; Re Lyon, Ex p. Boblne^ 
(1844), 2 L. T. O. B. 440 ; Re Emmlngg (1849), 14 L. T. 

O. S. 208. 

8528. Estate of discharged bankrupt — Proof hy 
creditor in Insolvency — Whether admissible beyond 
amount shown in schedule.] — In a suit for adminis- 
tration of assets of a deceased person, who had 
been discharged many years before under the 
Insolvent Act, the ct. will not order the master 
to admit proof by any creditor of a larger sum than 
that mentioned to be due to him in the schedule 
filed in the Insolvent Ct. — Barton v, Tattbrsall 
(1831), 2 Russ. & M. 641 ; 9 L. J. O. S. Ch. 199 ; 
39 E. R. 500. 

8524. Estate of unesrtifleated bankrupt — Rights 
of creditors subsequent to bankruptcy — Priority over 
former creditors.] — An uncertifleated bkpt. carried 
on business for several years after his bkpcy, with 
the knowledge of his assi^ees ^ of others who 
were his creditors at the time of the bkpcy. He 
died possessed of considerable property. On a 
claim filed by one of his exors. against the other 
& the official assignee under the bkpcy . : — Held : 
the creditors subsequent to the bkpcy. were 
entitled to priority over the former crecutors, & 
the estate ought to be administered in Chancery. 

The Ct. of Bkpcy. can have no jurisdiction to 
administer the estate of bkey. for the benefit of 
the creditors subsequent to the commission. 
These creditors have proved no debts under the 
commission, dc have no lights under it (Turner, 
L.J.). — Tucker v, Hernaman (1853), 4 De G. M. 
& G. 395 ; 1 Eq. Rep. 360 ; 22 L. J. Oh. 791 j 17 
Jur. 723 ; 1 W. R. 498 ; 43 E. R. 661. L. JJ. 

Annotations : — Ctolifd. Kcrakooec v. Brooks (1860), 14 Moo. 

P. C. C. 452. ExMd. 7(e Mosnus, Ex p. Bob«i«on (1873), 
42 L. J. Bey. 85. CODSd. Ungelbaok r. Nixon (1875), 
L. U. 10 C. P. 845 : Re Caugboy. Ex ». Ford (1876), 1 
Cb. I>. .521. Exw. Meggy v, Impenal Dlacount Co. 
(1878), 3 g. B. 11/711. Hod. ColUns v. Barton (1859), 
33 L. T. U. 8. 313 ; Re Gorton, Bowse v. Gorton (1889), 
00 L. T. 30.5 ; Re Burr, Ex p, Pannell (1901), 84 L. T. 
327. lUntd. Re M'Uutook, Ex p. 8oott 0854), 23 
L. T. (>. 8. 2.'>8 ; .Tallby r. Offlclal Booeiver (1888), 13 
App. Cas. 523. 

8525. Property aequirod after elote of bank- 
ruptcy — Surpius after payment of new creditors — 
Administratrix entitled — As against old creditors.] 

— An undischai’gcd bkpt. died intestate within 
three years after the close of his bkpcy., having in 
the interval acquired fresh property & contracted 
fresh debts. Only a small efividena had been paid 
in the bkpcy.. Sc bkpt. had not, after the close of 
the bkpcy., made any further payments to the 
creditors who had proved. An a^on was brought 
by one of the new creditors to administer bkp^’s 
estate. The estate was sufficient to pay the 
costs of the action, to pay the new creaitors in 
fuU, Sc to leave a surplus. This surplus was 
claimed by the old creditors : — HM : the adminis- 
tratrix was entitled to the suiplus, Sc the old 
creditors had no right to it . — Be oicmi, Gkbbn e. 
Smith (1883), 24 Oh. D. 672 ; 62 U J. Oh. 921 ; 
49 L. T. 297 ; previous proceedingBt 22 Cb. D. 680. 

Property acquired after cloie of hankmptcy or 
after discharge — Rule In bankruptcy .J — See 

Bankruptcy, Vol. V., pp, 788-740, Nos, 
03H0-6391. 


from piwM»dlng with {hekotmimJteVS 


eomputed baek from the oeauaenoe- 
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(h) of Deceased Partner, 

See tTud. Act, 1876 (c. 77), a. 10 ; Administnttion 
of Estates Act, 1925 (c. 23), s. 84. 

8529. Joint & separate assets — Distinction 
between— Application of bantcruptcy rules.] — The 

distinction l^tween joint & separate assets is 
not restricted to the cases of a distribution under 
a bkpcy. or insolvency ; it applies equally to the 
case of the administration of assets of deceased 
partners. In the administration of the assets of 
a deceased partner, wi^re both partners are solvent, 
there is no^ distinction made between joint & 
several creditors ; they are all paid, & in ta^ng 
the partnership accoimts, the joint debts thus paid 
will be allowed in accoimt by the surviving 
partner. If the estate of the deceased partner be 
insolvent, & that of the surviving partner solvent, 
the joint creditors will naturally go against the 
surviving partner, who will then be a creditor 
against the separate estate of the insolvent 
partner for the amount paid by him to the joint 
creditors beyond his share. If both the deceased 
& surviving partner are insolvent, then the joint 
creditors mu^ resort, in the first instance, to the 
joint estate, &, can only go against the separate 
estate of each partner after the claims of his 
separate creditors have been satisfied. If both 
pt^ners die before administration takes place, 
the rule is the same. — IIidgway v. (1854), 

lOBeav. Ill ; 52E.Jl.291. 

AnnoUsiion : — Bctd. Lod^ v. Pritchard (1863), 4 Gift. 204. 

8527. Surviving partner solvent — Joint creditors 
satisfied by surviving partner — Claim of surviving 
partner against estate of insolvent partner — 
Amounts paid beyond his share.]-— Ridgway v. 
Glare, No. 8526, ante, 

8528. Surviving partner insolvent — Position of 
Joint creditors.] — Ridgway v. Glare, No. 8526, 

a7iie. 

Joint & separate estates — Rules in bankruptcy.] — 

See Bankruptcy, Vol. IV., pp. 420-471, Nos. 
3788-4249. 

(J) Creditor Claiming against Two Estates, 

See Jud. Act, 1876 (c. 77), s. 10 ; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8520. Right to dividends from both estates — On 
same debt.] — A creditor against two estates for 
the same debt is entitled to receive dividends on 
the full amount from both estates, until he has been 
satisfied his debt. — Bonsbr v. Cox (1842), 6 
Boav. 84 ; 49 E. R. 756. 

{k) Disposal of Uficlaimed Shares, 

See Jud. Act, 1876 (c. 77), s. 10 ; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8530. To be retained In court — Not distributable I 
Mnong other creditors.] — Alderson v, Petrie ' 
(1873), 26 W. R. 361, L. 0. 

AfmotaHon : — ^IVdld. Ashley v, Ashley (1877), 4 Ch. D. 757. 

8581. No Interest payable.] — ^Ashley 

V, Ashlbt, No. 8515, ante. 


8582. .] — Under an administration 

decree made in 1866 divers creditors carried 
proofs, but the proceedings were not completed, 
m consequence of an insufficiency of assets. In 
1888, further assets fell in, & by the chief clerk’s 
certificate it appeared that there was a sufficient 
fund in ct. to pay all the creditors, but that some 
of the creditors whose claims were allowed could 
not be found : — Held : the proper course was to 
retain in ct. to the credit of each of such last- 
mentioned creditors a sum of consols repr^enting 
the amount of his debt & the interest thereon, ik> 
to fully administer the residue of the fund. — 
Re Macdonald, McAlpin v, Macdonald (1889), 
69 L. J. Oh. 231 ; 62 L. T. 641. 

Disposal of unclaimed dividends — Rule In bank- 
ruptcy.] — See Bankruptcy, Vol. IV., p. 499, Nos. 
4494-4499. 

(1) Position of Secured Creditors, 
i. Before Judicature Act^ 1875. 

8538. Former law.] — Mason v, Bogg (1837), 2 
My. & Or. 443 ; Rome v. Young (1840), 4 Y. & 0. 
Ex. 204 ; Rhodes v. Moxhay (1861), 10 W. R. 
103 ; Lovbl V, Lovel (1881), 45 L. T. 262. 

it. After Judicature Act, 1875. 

See Jud. Act, 1875 (c. 77), s. 10 ; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8584. General rulq,] — Re Hopkins, Williams v. 
Hopkins, No. 8481, ante, 

8585. Valuation of security — Sale below valua- 
tion — Proof restricted to difference between valua- 
tion & debt.] — Re Hopkins, Williams v, Hopkins, 
No. 8481, ante. 

8586. Sale above valuation — Benefit of 

security not limited to estimated value.] — Secured 
creditors of an insolvent estate claimed for £400 
&> interest ; they valued their security at £500 ; 
their names were struck out from the schedule 
of creditors in the chief clerk’s certificate. The 
security realised more than £500 : — Held : their 
right to the benefit of security was not limited to 
£500. — Re Hopkins, Wilijamb v, Hopkins (1883), 
52 L. J. Ch. 736 ; 48 L. T. 613 ; 31 W. R. 495. 

8587. Depreciation of value — ^Admission of 

proof for deficiency.] — E. died in 1880 insolvent, 
& an order was made for the administration of his 
estoto. A creditor for £47,000 held as security 
{inter alia) shares & debentures of the Delagoa 
Bay Ry. The railway was seized by the 
Portuguese Govt., & an arbn. tribunal was 
appointed in 1891. The creditor declined to 
prove for bis debt, Ac stated that he preferred to 
rely on his securities. In 1893, the chief clerk 
filed his certificate in which the creditor’s claim 
was entered as disallowed. In 1900 the award 
was made, Ac resulted in the creditor only receiving 
£1,448 in respect of his shares Ac debentures. In 
Jon. 1902, he took out a summons to vary the 
certificate by allowing his claim At for liberty to 
prove for his debt : — Held : under Jud. Act, 
1875 (c. 77), 8. 10, the bkpcy. rules applied to the 
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f . Survkiiftg partner entitled to rank 
■^For boJoMM due — In reepett of 
partnenhip tranaatiian,} — In the 
iMtUalnbrtxation by tbc ot. of tbo 
Insolveiit Citato ox a dcoeaaed partner 
toe muvlvliig partner Is entitled to 


rank -for a balance dne to him In 
respect of partnerabip transaotioiM eC 
partnership debts paid by him, when, 
apart from his claim, towe would m 
no surplus available for partnership 
or^toi^ — JBe Ruby, TRuats Oorto. 
OF Om^abIo V, Ruby (1897), 94 A. R. 
509.— vAN. 
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case, Ao under them the creditor could come in 
An prove at any time if there were assete undis- 
tributed, An if no injustice would be caused ; ho 
could do the 'same thing in an administrataon in 
the Oh. Div. ; inasmuch as his debt had not been 
adjudicated upon, the disallowance of it ^ the 
certificate was not a fatal objection ; if it was 
necessary to show special circumstances he liad 
done so ; tlie certificate need not be varied, & 
the creditor must be allowed upon terms to come 
in & prove. 

Semhlc : a mtgeo. of shares is not bound to 
watch the market so as to sell them at the highest 
price ; Ai he does not by failing to sell at the most 
favourable opportunity lose his right to prove 
against the ee^te of the mtgor. 

The legislature clearly contemplated the right 
of a creditor, on any alteration during the bkpcy. 
in the value of his security by realisation of that 
seciuity or otherwise, to be allowed to re-adjust 
his claims — of course not by so doing thereby 
creating any injustice to the other parties & 
of course not interfering with anythii^ that had 
been done as to dividend or otherwise prior to 
change of proof (Bomeb, L..T.). — Re McMurdo, 
Penpield V. McMuudo, [1002] 2 Oh. 684 ; 71 
L. J. Ch. 691 ; 86 L. T. 814 ; 50 W. R. 644 ; 46 
Sol. .To. 6.50, C. A. 

8538. Mortgaged shares — Not sold at 

best price.] — Re McMurdo, Pknpield v. McMimoo, 
No. 8.537, ante. 

8589. Application of proceeds of security — Ap- 
plied first In payment of Interest — Next In discharge 
of principal — Right to prove for balance of principal.] 

— ^In the administration of an insolvent estate, a 
mortgaged property of testator having been sold 
in the administration action, the proceeds of sale 
paid into ct. : — Held : the mtgee. was entitled 
to have the proceeds of sale applied first in pay- 
ment of interest on the mtge. debt down to the 
date of payment, An then in payment of principal, 
Ac to prove against the eet&te for the unpaid 
balance of principal, but the amount of the proof 
could not exceed the amount of principal due at the 
date of the judgment in the action. — Re Tai.bott, 
Kino v. Chick (1888), 39 Ch. D. 507 ; 58 L. ,1. Ch. 
70 ; 60 L. T. 45 ; 37 W. R. 233. 

A ntuAoHon Befd. Re London, Windiior Ac Groenwlcb 

Hotels Co., Qaartenuaine*(t (Jase, [18S2J 1 Ch. 63U. 

8540. Election to assign security — ^Assignee of 
mortgage security .] — Re Nelson, Nelson v. 
Collins (1919), 147 L. T. Jo. 4. 

Rules in bankruptcy.]— Bankruptcy, Vol. 
IV., pp. 355-389, Nos. 3331-3660. 

(w) Time for Proving 

See Jud. Act, 1876 (c. 77), s. 30; Administration 
of Estates Act, 1925 (c. 23), s. 34. 

8541. General rule — Application of bankruptcy 
rule— To chancery practice.]— Jje McMuroo, Pen- 
field V. McMurdo, No. 8537, ante. 

8542. Creditors admitted while assets undis- 
tributed.]— 1/Ashley V. Hood, No. 8218, ante. 


8548. AHhouf h fund aaporaciied-<-dB triiu- 

ferred to AocountantHlcnerml,] — Creditor allowed* 
on morion, to prove his debt under a decree upon 
a creditor’s bill, though money apporthmed 
amongst the cr^itors, Ac transferred to the 
Accountant-General ; on paying the costs of the 
morion, Ac of reapporrioning the funds. 

V. Haddon (1816), 1 Mad029 ; 50 £. B. 194. 

8544. .] — In a creditor’s suit for the 

administration of the assets of an intestate who 
had joined in a bond as a surety, the bond creditor, 
being aware of the suit, omitted to prove till the 
time limited by the advertisements for creditors to 
come in liad expired ; a decree on further directions 
had been made, the administratrix bad admitted 
assets, Ac the principal debtor in the bond had 
become bkpt. : — Held : he might still be let in 
upon terms, the fund remaining undistributed. 

It seems to me, therefore, that 1 must give the 
creditor an inqui^ as to the debt, he paying the 
costs of the petition, Ac undertaking to abide by 
any order that the ct. may think fit to make as 
to subaequent costs (Knioht-Bruce, V.-G.). — 
Brown v. IjAKE (1847), I De O. & Sm. 1J4 ; 63 
E. R. 1008. 

Annotation: — Ooud. Re McMurdo, Pcnflold v. McMurdo, 

ri902] 2 Ch. 684. 

8545. .] — Brett v. Carmichaei., No. 8220, 

ante. 

8546. .] — Re Metcalfe, Hicks r. May, No. 

8221, ante. 

8547. Unless debt previously adjudicated 

upon — By master.] — Re McMuhdo, PknfiklI) v. 
McMurdo, No. 8537, ante. 

3543 . Proof by secured creditor— On 

depreciation of security.]— Re Hopkins, Wiluahs 
V. Hopkins, No. 8481, ante. 

8549. .] — Re McMurdo, Pen- 

field r. McMurdo, No. 8537, ante. 

8550. .] — Harrison v. Kirk, No. 8222, 

ante. , 

8551. After assets distributed — Refund by bene- 
ficiaries.] — David r. Frowd, No. 8240, ante. 

8552. After order for payment made.]— In an 

administration suit, afU^r an order lias been made 
for the payment of a specific dividend to the 
creditors who have proven!, a creditor will not, 
though the dividend Ims not actually been jiaid, 
be allowed to come in Ac prove, so as to disturb 
that order. — Hull r. Falkonek (1865), 5 New 
Rep. 206 ; 1 1 L. T. 701 ; 1 1 Jur. N. S. 151. 
Annotation : — Beld. Tho Zoe (1880), 11 P. D. 72. 

8558. On what terms admitted— Payment of 
costs — Of motion— dc rc-apportionment of fund.] — 

Anoell V. Haddon, No. 8543, ante. 

8554. Undertaking as to future costs.] 

-Brown v. Lake, No. 8544, ante. 

3555, .]— Harrison t>. Kirk, No. 8222, 

ante, 

8556. Such as court considers proper.]— Re 

McMurdo, Pbnfibld v. McMurdo, No.8537,atiff. 

8557. Regard to payments alroady made— 


operation of Judicature Act, a credltmr 
holding a eeouiitr cent in a claim in 
the auit, Ac, in answer to a notice 
c al l i n g on him to value his aecwltr. 


^rioed it at the full amount of bis 
debt ft interest ; — Heid : the oredHw 
could not rabaequently reduce the 
valuatioD of the aeoniity in order to 


prove on the estate for the hahukoe <4 
his <daim.~^FiNPLATXR «, Bunaa 
(1880), 5 h. R. Ir. 8A.--^UI. 
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ittfUM to O^iir p«itiM.]~iiee McMuhdo, Pbnfield 
V, McMuKpo, No. 8537, ante, 

$558, ,] — Haiibisonv. Kibk, No. 8222, 

ante* 

liino for proof — ^Rule in bankruptcy.]— iSce 
BANKiiUFTcy, Vol. IV., pp, 321, 322, Nos. 3004- 


Heot. 8. — exists. 

Sub-sect. 1. — Costs op Repkesentative. 

A. Jn General, 

See II, S. 0., Ord. 65, r. 1, A, generally t Practice. 

8569. General rule — Representative entitled to 
costs — ^Unless $uilty of misconduct.] — (1) An exor. 
or trustee who retains a balance in his hands, & 
against whom a suit is instituted, will not be 
charged with the costs of the suit, except under 
circumstances of considerable misconduct. 

(2) Where a suit is instituted Hath unnecessary 
haste against an exor. or tnistee who has not grossly 
misconducted himself, he will be allowed his 
costs. — ^Bennett v. Attkins (1835), 1 Y. & O. Ex. 
247 ; 4 L. J. Ex. Eq. 35. 

8560. .] — Re Knioht’s Will, 

No. 9014, post. 

8561. .] — (1) The decision of a 

judge of the High Ct., ordering deft. exor. to pay 
to costs of an administration action, on the ground 
that he has caused litigation by refusing to furnish 
accounts, is subject to appeal. 

(2) L. & P. were the exors. appointed by the 
wiU of X., who died in May, 1883. I*, proved the 
will in June, 1883. On May 20, 1884, the solr. of 
L. wrote a letter to P., saying that L. had in- 
structed him to take out administration to the 
estate as joint exor. with P., A asking P. to 
furnish accounts. On May 31, 1884, the same 
solr. wrote another letter to P., asking for a reply 
to his former letter. Neither letter contained any 
threat of litigation. P. denied that he haa 
received either letter, & there was no strict 
evidence that cither letter was posted. 

On July 2, 1884, L. proved the will, & on 
Aug. 0, 1884, P. was served with the writ in an 
administration action brought by L. No threat 
of litigation had been made in the meantime : — 
Held : no misconduct had been established & P. 
was entitled to his costs. — Re Puqh, Lewis v. 
Pritchard (1888), 67 L. T. 868, C. A. 

8562. .] — (1) An administrator 

is entitled to his costs of an administration action 
even though the action has been caused by a 
claim by him for the allowance of certain payments 
made by him out of the estate & subsequently 
disallowed in his accounts in the action ; provided 
the claim was made under an honest mistake, 
Ai was neither fraudulent nor monstrous. Nor if 
ho complies with an order for payment into ct. of 
the balance representing the payments so dis- 


^owed, is he, in the absence of special circum- 
stances ehilrgeable with interest thereon. 

(2) By the judgment in a probate action, un- 
successfully brougnt by two of the children & next 
of kin of a father who had died leaving a will 
against the exor. for revocation of the probate 
deft.’s costs were ordered to be taxed A to be paid 
by pltfs. Subsequently, in an action for adminis- 
tration of the estate of the mother who had died 
intestate deft., her administrator, who was the 
same person as exor. of the father, paid into ct. in 
that action a balance which had b^n found due 
from him in taking the accounts. On a summons 
in that action for the distribution of that balance 
among the several persons entitled to intestate’s 
estate two of whom were assignees of the share of 
two next of kin pltfs. in the probate action : — 
Held : deft, was entitled to set off his costs of the 
probate action, which had been taxed but not yet 
paid against the shares of the two assignees whoso 
assignments were dated one before A the other 
after the judgment in the probate action. 

(3) A man who fulfils the difficult duties of 
an administrator, exor. or trustee is, in common 
sense A common justice, entitled to be recouped 
to the very last penny everything that he has 
expended properly — ^t^t is to say, without 
impropriety — in his character of administrator, 
exor. or trustee (Kekewich, J.). 

(4) Of course, if an action is brought for the 
purpose of making the exor. or administrator 
liable for breach of trust, A he has been found 
guilty of a breach of trust, A costs have been 
incurred in resisting the action, it is only right 
that, where these costs have been ascertained the 
exor. or administrator should pay them as part 
of the penalty for the breach of trust. Again, 
if an exor. brings in claims strictly in his character 
of exor., which the ct. can see from the evidence, 
documentary or arising out of cross-examination, 
or otherwise, or by a sort of intuitive process, 
or by a general view of the case, arc not honestly 
brought forward, then the ct. notwithstanding 
the general rule, may fairly deprive the exor. of his 
costs, A if he is convicted of dishonesty, may, 
I have no doubt, order exor. to pay the costs 
so incurred. Again, apart from dishonesty, the 
ct. may, in my opinion, visit exor. with costs, or 
deprive him of his costs, where the claim is of a 
monstrous character, that is, one which no reason- 
able man could say ought to have been put 
forward. Even though exor. may have believed 
it, A a solr. may have prepared the case A counsel 
may have argued it ; in such a case the ct. has 
quite sufficient power to deprive exor. of his costs, 
or even to make nim pay the costs he has occasioned 
to the estate. But subject to these limitations 
there is no doubt that the general rule prevails, A 
that, even though exor. makes a mistake, even 
though he endeavours to charge against the estate 
items which the law does not iffiow him to charge, 
or where the endeavour to prove them has been 
defeated with costs, still he may have his costs 
if they have been incunud wathout impropriety 
or fraud, or if they do not partake of that mons- 
trosity to which 1 have alluded (Kekewich, J.). 


PART VUl. SECT. 8, SUB-SECT. 1.— A. 

8559 1. General rule — Representative 
snHtted to costs — Unleu guwy of mis- 
cofidwet.}— It is a general rule that 
whore a cureffitor proceeds against a 
■ ‘ " >r the adminia* 

estate, A the 


result shows that there was no personal 
estate at the time of the oonuuenoe- 
ment of the suit, A therefore nothing 
to pay the costa of Um pwaonal repre- 
sentative, A that the personal repre- 
sentative is not in any default, pltf. 
must indemnify the personal repie- 
sentatlvo in cespeot fd the ooete of tho 


proceedings. — H ibernian Bane v, 
Lavvkr, [1898] 1 I. R. 262. — IR. 

g. Executors sntnnitting questions to 
oowi — Ri(M of executors lo coste 
<sy9tP^.j~--l^or8. were refused tl^ 
costa oi appeal out of the estate the 
ground that having applied to the ct. 
lor advlco A received It 4hoy had no 
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ExECxnroBS and Administbatobs. 


Sect, 8» — Costa: Svib-aect, 1, A, & 

“Be J ONES, Ohbistmas v. Jones, [1897] 2 Oh. 190 ; 
66 L. J. Oh. 439 ; 76 L. T. 454 ; 46 W. B. 698. 

A.n$uitaHon >--Aa to (1) Bdd. Be England’s Settlmt. Trusts, 
Dobb V. England, ^918] 1 Ch. Si. 

8568 . Fact of mlsconduot^Matter for appeal.] — 

Re Knight’s Will, No. 9014, post, 

8564 . ,] — Re PuGH, Lewis v. 

PRITOIIAIID, No. 8561, ante. 


8671. In favour of deceased representative’s 

I estate.] — Tueneb v. Letts, No. 7861, ante* 

8572. Costs, charges 6c expenses — What included 
under — In order to tax.] — ^An order to tax the 
costs of an exor. in a suit, including any costs, 
charges & expenses properly incurred by him in 
the execution of the trusts of the will, does not 
include the ccurts of his defence to other suits 
instituted against him as exor. — ^Paynb v. Little 
(1859), 27 Beav. 83 ; 64 E. B. 33. 


8565. .] — Re Isaac, Oeonbach v. 

Isaac, No. 8637, post. 

Compare Nos. 8678, 0013, 9014, post. 

8566. Application of rule — Right to immediate 
payment — Althou^ liable to as debtor of estate — 
Debt due at future date.] — ^By the master’s report, 
made in an administration suit, exor. was found 
to be indebted to testator’s estate in a sum payable 
at a future day : — Held : notwithstanding that the 
exor. was entitled to immediate payment of his 
costs of suit. — Stephens v. Pillen (1848), 17 
L. J. Ch. 214 ; svb nom. Stevens v. I^llen, 10 
L. T. O. S. 481 ; 12 Jur. 282. 


8567. Size of estate not material.] — Sheh- 

MAN V. Kendall & Bobinson (1885), 1 T. L. B. 
627, 0. A. 


8568. Under R. S. C., Ord. 65, r. 

Administration not asked for.] — An originating 
summons under Ord. 65, r. 3, for inquiries or 
directions, without administration, is equivalent 
to the old Chancery practice of commencing an 
administration suit, raising the particular i>oint 
by the pleadings, obtaining an inquiry or direction 
upon that point, & then staying further pro- 
ceedings. Accordingly, upon such a summons, 
the ct. has jurisdiction, provided it has proper 
parti^ before it under r. 6, to deal with the 
question of costs although no estate or fund is 
sought to be administered, & if the summons had 
been taken out by trustees, they are precisely 
in the same position, as regards their right to 
coste under Ord. 65, r. 1 , as if it were an ordinary 
action for administration . — Re Mediand, EiiAND 
V. Medland (1889), 41 Ch. D. 476 ; 58 h. J. Ch. 
572 ; 60 L. T. 851 ; 37 W. B. 753 ; 6 T. L. B. 
623, 0. A. 

Chapman, Cocks r. Chapman, 

[1890] 2 Ch. 763. 


8569. Retainer of same solicitor — By executor 
& co-defendants — ^Proportion of costs out of estate.] 

— ^Harmer V, Harris, No. 8758, post. 


8570. Lien for costs — Order for payment Into 
court — Effect on lien.] — (1) Where an order h as 
been made directing the costs of certain residuary 
legatees to be taxed as between solr. & client, the 
ct. refused to vary the order on the mere ground 
that it had been obtained without the consent 
of all the residuary legatees. 

^ (2) An exor. having been ordered to pay money 
into ct. is not thereby deprived of his Uen on the 
fund for his costs. — Blbnkinsop v. Poster (1838). 
3 Y. A C. Ex. 205 ; 8 L. J. Ex. Eq. 8 ; 160 E. B. 
675. 


8578. .] — (1) An order in an 

administration suit to tax the costs, charges, & 
expenses properly incurred by exors., not being 
costs in the cause, may include costs incurr^ 
by them in defending testator’s estate to a suit in 
another ct., although such costs have not been 
provided for by the decree in the otlier suit, or in 
the order in the administration suit. 

Semble : (2) it is not the ordinary practice that 
such costs should be provided for by £he dcci'ee in 
the other suit. 

Serrble: (3) such cost«, when incuri'ed before 
the institution of the administration suit, may be 
properly included under the head of just allow- 
ances. 

Exors. of a will were also residuary legatees. 
An administration suit was instituted, &, after the 
decree, a creditor’s suit was filed by a partner of the 
testator, to have the partneiship declared void, 
& a receiver appointed. Some delay in appointing 
the receiver occurred, & exors. filed a bill for an 
account of the partnership assets, Si also for a 
receiver, & a receiver was then apx>ointcd by 
consent. Exors. also defended the creditor’s 
suit, although the question had been decided at 
law on the merits, but, in taking the accounts, 
they succeeded in reducing the creator’s claim by 
a considerable amount : — Held : (4) after the 

verdict at law, exors. were not justified in defending 
the creditor’s suit on the merits, without applying 
to the ct. for leave to do so, but were entitled to 
their costs subsequent to the decree ; (5) they 
ought to have applied to pltf . in £he creditor’s suit 
to move to appoint a receiver, A not having done 
so, were not entitled to their costs of the third 
suit. — Graham v. Wickham (1865), 2 De G. J. & 
Sm. 497 ; 5 Now Bep. 292 ; 34 L. J. Ch. 220 ; 12 
L. T. 39 ; 11 Jur. N. 8. 168 ; 13 W. B. 396 ; 40 
E. B. 467, L. JJ. 

Annotation: — Oooid. Fulton v. Andrew (1876). 40 L. J. Ck. 

131. 

8574. Proceedings to strike 

solicitor off rolb*] — A solr. acting lor the adminis- 
trator of deceased intestate, retrod in his hands 
a portion of the estate, & failed to account for the 
same. The administrator applied for Si obtained 
in 1876, in the Q. B. Div,, a rule that the solr. 
should be struck off the Jlolls, or should answer 
an affidavit relating to we retention of the sum 
by him. A writ of attachment was issued against 
the solr., who absconded, & the writ was renewed 
in each term down to 1887. In that year, upon 
further consideration of an action to administer 
the intestate’s estate, the taxing master was 
directed to tax the costs, diarges A expenses of 
the administrator properly incurred. He dis- 
allowed all the costs of the proceedings against 


furtbw Interest in the matter except to 
^^t tto result of the appeal.— /ee 
Milburw v. Qbatbon, 
; 62 8. C. r! 


...I*' made, hy ienefieUtrtea.h^ 

Where In an administration actira me 
towjftctiriee set claims aaahist the 
In renM^Qf alkM bieaoliM 


them ti abandon others, they miw be 
ordered to pay tbe trustees’ coets in 
o o n n eotion with snob oliidins.— IfiLta 
e. IsaAO (1901), 20 K. OTb fwT— 

IS-®. 
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the 8olr., on the ground that they were not the 
ordinary proceedings, but were in the nature of 
punishment to the solr. : — Held : the real object 
of the proceedings against the solr. was to obtain 
the money due to the estate, & that therefore 
some of the costs incurred ought to be allowed, 
but it was referred to the taxing master to con- 
sider how far the costs incurred subsequently 
to obtaining the rule were for the benefit of the 
estate, & should be allowed . — Be Davis, Muckalt 
V. Davis (1887), 67 L. J. Oh. 3 ; 67 L. T. 766. 

Costs In probate action.] — See Part II., Sect. 6, 
sub-sect. 9, F., ante* 

8576. No order as to costs — Effect on repre- 
sentative's right.] — Graham v. Wickham, No. 8673, 
ante. 

See, generally, SoLiorroRS. 

S576. ,] — A summons having been 

taken out by a beneficiary for the administration 
of testator’s estate under which several questions 
arose with respect to the accoimts of the trustee 
& his management of the property, the judge made 
an order as to the questions in dispute, &; ordered 
the accounts to be taken, & declared that ** he did 
not tliihk fit to make any order as to the costs of 
the action ” : — Held : this declaration was a 
judicial decision that the trustee was not entitled 
to his costs in the action, & he had no right to 
retain them out of the estate . — Be Hodgkinson, 
Hodokinsok V. Hodgkinson, [1895] 2 Oh. 100 ; 
64 L. J. Oh. 663 ; 72 L. T. 617 ; 43 W. H. 594 ; 
39 Sol. Jo. 468 ; 12 11. 297, 0. A. 

8577. Costs not reserved — Practice on further 
consideration.] — In an action against an exor. or 
trustee where the ct. after hearing the facts, 
makes an order for administration without anv 
reservation of costs, it is not in accordance witn 
the practice to entertain an application on further 
consideration that exor. or trustee should be 
ordered to pay costs down to the judgment, but 
this practice does not extend to a case where the 
order is made without evidence on both sides, or 
full discussion, either for the sake of convenience 
or to save expense, or otherwise in circumstances 
in which the ct. has not a sufficient knowledge 
of the facts (Evb, J.). — Be Gardner, Egberts v. 
Fry, [1911] W. N. 166. 

8578. Administration in county court — Dis- 
cretion of registrar as to costs.] — In the administra- 
tion of an estate in a county ct. the CDsts of the 
administrator are, under 0. C. E., 1889, Ord. 60A, 
r. 20, within the discretion of the registrar, & 
the registrar, in taxing such costs in the case of 
an insolvent estate, may properly take into 
account the fact that the estate is insolvent, 
A may disallow costs which would properly bo 
idlowed if the estate were solvent, in such 
taxations of the administrator’s costs a difference 
is to be made between the cases of solvent & 
insolvent estates, & in the case of insolvent 
estates such costs only are to be allowed as are 


strictly necessary for the protection of the estate. — 
Pain v. Bowden, [1896] 2 Q. B. 301 *, 65 L. J. 
Q. B. 630 ; 76 L. T. 102 ; 45 W. E. 48 ; 40 Sol. Jo. 
622, D. 0, 

8570. Estate exhausted by creditors — Costs not 
allowed on fund In court.]-— (1) Solrs. have no 
right to look for their costs to a fund in ct. not 
belonging to their clients. 

(2) Where in an administration suit the estate 
in ct. was exhausted by creditors so that nothing 
was left for testator’s representative, & she became 
insolvent, a motion that her costs of suit might 
be retained out of the fund in ct., so that her 
solrs. might be paid, was refused. — Chick v. 
Nicholls (1877), 26 W. E. 231. 

See, generally. Solicitors. 

B. When Deprived of, or Liable far Coats. 

(o) Mistake or Neglect. 

See E. S. 0., Ord. 65, r. 1. 

8580. Mere neglect — ^Failure to get In assets — 
Costs allowed.] — Exors., against whom an inquiry 
has been directed as to what part of testator’s 
assets might, but for their wilful default, have been 
got in, Sd who have been guilty of some acts of 
negligence, may nevertheless be entitled to their 
costs of an administration suit brought against 
them. — Bailey v. Gould (1840), 4 Y. & 0. Ex. 
221 ; 9 L. J. Ex. Eq. 43 ; 160 E. E. 987. 

ArmoUdion : — RdU. Be McEachanit Gambles o. McEacham 

(1911), 103 L. T. 900 

8581. Failure to Invest balance— Not 

fraudulent — Costs allowed.] — Mere neglect of duty 
in an exor., as, for instance, the omission to invest 
balances pursuant to a direction in the will, if 
unaccompanied by fraud, is not such misconduct 
as to disentitle him to the general costs of a suit 
for the administration of the estate, although it 
may subject him to the costs of so much of the suit 
as was occasioned by such neglect. — ^Heighinoton 

V. Grant (1845), 1 Ph. 600 j 10 Jur. 21 ; 41 E. E. 
761, L. 0 

Annotation : — Ck>iifd. Tlckuer r. Smith (1855), 25 L. T. O. S. 

41 ’ 4 * 

Failure to account.] — See Nos. 8591, 8595, 

post. 

8582. Mistake — Charging items wrongfully- 
Costs allowed.] — ^A residuary legatee objected to the 
account rendered by exors., & on their refusing to 
pay, in discharge of all her claims, a sum larger than 
the amount thereby shown to be due to her, filed 
a bill against them for administration. In the 
suit they were disallowed certain items of dis- 
bursement, & in consequence the balance found 
due from them was larger than the amount which 
pltf . had offered to accept : — Held : exors. ought 
not to be ordered to pay the costs of the s^t, 
which was consequent on their mistake, but they 
were entitled to retain their costs out of the fund 
in the usual way. — Smith v. Gremer (1875), 24 

W. E. 61. 


PART VIIL SECT. 8, 8UB-8E0T. 1.— 
B. (a). 

k. Miaeondad Justifying action for 
receiver.] — Where a bill was filed 
against an exor. & hnistee for the 
administration of an estate, 8c praying 
a reoeWer on the fnround of the exor. 
haring become embarraaied, & of his 
misoondnot, 8c the olroumstaiioes were 
such as to justify alarm on the part 
of the cesim gue trust, the exor. was 


charged with so much of the ooets of 
the stdt np to the hearing as was 
occasioned by the suit being for a 
reoeiver. — B ald t». Thompson (1870), 
17 Gr. 164.— CAN. 

I. Mere neyleet — Betmtion of 
money.] — Exor. thowh in the result 
made answerable for default, by 
reason of loss incurred through 
neglect, or ohargeabie with interest 
for retaining money in bis hands, yet 
if these is nothlag beirond such ne^^• 


genoe, or retention of money is still 
entitled to the ooets of the salt. — 
TRAVsns V. Townbsnd (1828), 1 
Hoi. 496.— IR. 

m, .] — A personal repre- 

sentative who had been ordered in an 
administration suit, to bring in money 
due by him to the estate, will not be 
allowed any coats In the suit until he 
has complied with the order. — Be 
O^KAN, FSBBIS V. O’Kkan, (1967] 
1 1. R. 223.— IR. 
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Sect, 8. — Costa: Su b-se ct, 1, 13, (a), jb) <fc (c).] 

8688. .] — Be Jonbs, Ohristicas 

V. Jones, No. 8562, ante. 

Costs of trustees.] — See Trusts & Trustees. 

Seet generally, Practticb. 


(6) Breach of Trust, 

Sec, generally, Practice. 

8584. Order that costs be taxed— Not expressly 
burdening representative with costs — Liability of 
representative.] — Brbtland v. Cope (1700), Colies, 
97 ; IE. B. 199, H. L. 

8585. Fraud — Liability for costs — Notwithstand- 
ing provisions of will.] — Notwithstanding testator 
dirocted that exors., for any expenses they shall 
be put to, shall be allowed their costs out of his 
estate, yet as there was a plain fraud in this case 
in exors., the ct. decreed costs against them. — 
Hide v, Haywood (1741), 2 Atk. 126 ; 26 E. B. 
479. 


8586. Costs of accounts & inquiries — Relating to 
breach.] — Exor. charged with compound interest, 
at 5 per cent, under a direction for half-yearly 
rests, as not having attempted to execute a trust 
to accumulate, though no loss happened, & a due 
execution of the trust could not nave produced 
so much allowed, subsequent costs of proceedings, 
consequential upon those, of which the costs were 
allowed him by the original decree, not as to the 
inquiries & accoimts, relating to the breach of 
trust, nor charged with those costs, arising 
principally from a necessary investigation as to the 
rule, by which he ought to be charged. — Baphael 
V. Boehm (1807), 13 Ves. 590 ; 33 E. B. 416, L. 0. 

Annoiaiums : — Contd. Tebbs v. Carpenter (1816), 1 Madd. 
290 ; Heighington v. Grant (1845), 1 Ph. 600. Beld. 
Domford r. Domford (1806), 12 Ves, 1^7; Montgomerie 
V. Wauchope (1816), 4 Do^ 109 : Binnington v, Harwood 
(1825), Tnm. & K. 477 ; Law v. Hunter (1826), 1 Ruaa. 
100 ; tiutton r. Sharpe (1826). 1 Kuas. 146 ; A.-G. v, 
Solly (1829), 2 Sim. 518; Dooker v. Somes (1834), 2 
My. & K. 655 ; Cotham v. West (1837), DonnoUy, 199; 
Heighington v. Grant (1840), 5 My. &; Cr. 258 ; A.-G. v. 
AMord (1855), 4 De G. M. & O. 843 ; Felt^m e. Turner 
(1870), 23 L. T. 345 ; Re Barclay, Barclay v, Andrew, 
I1800J 1 Ch. 674. 

8587. Costs of investigation — Into chargeability.] 

— Baphael v, Boehm, No. 8586, ante. 


8588. Proceedings subsequent to decree — For 
distributing estate.] — A trustee was declared liable 
for a breach of trust & was ordered to pay the 
costs up to the hearing. He complied with the 
decree ; — Held : he was entitled to his costs of 
the subsequent proceedings for clearing & dis- 
tributing the fund. — Hewett v, Foster (1844), 
7 Beav. 348 ; 8 Jur, 769 ; 49 E. B. 1099. 

8; IMftd. Eaaton r. Landor (1892), 
’ ' H.P. Re Skinner, Cooper v, Skinner, 

SsoS* 


See, now. Nos. 8590, 8695, jjost. 

See, generally. Trusts & Trustees. 

8589. Direction by testator as to costs— If suit 
instituted by beneflciaiy — Payment out of bene- 
ficiary's Interest— Whether applicable when wilful 
def milt alleged.] — Testator, after giving his 
residuary real Hi, personal estate to his exors. & 
trustees upon trust to sell & convert & hold the 
in trust for certain beneficiaries, provided 
that, in case any proceedings for the administra- 
tion of liis estate should be commenced by any 
beneficiary, his trustees should hold the interest 


of the beneficiary in trust to pay thereout in the 
first place the ooi^ of such proceedings. Thirteen 
years after testator’s deatn his estate remained 
unrealised by the trustees, who kept no proper 
accounts of profits received by them from the 
estate. Annual sums payable imder the pro- 
visions of the will had b^n irregularly paid, 
capital sums payable thereunder remained unpaid. 
Some of the beneficiaries commenced an adminis- 
tration action against the exors. & trustees, alleging 
wilful default by them in the administration of the 
estate, & claiming damages for loss to the estate 

payment of the sums due under the provisions of 
the will : — Held : the provision for payment of 
costs was inapplicable to an action based on wilful 
default, which was a prdbabilia causa lUigandi, &, 
if applicable to such an action, would have been 
void as repugnant to the gift, since it would 
prevent the beneficiaries from obtaining the 
enjoyment of it . — Re Williams, Wiluams v. 
WiLiJAMS, [1912] 1 Ch. 399 ; 81 L. J. Ch. 296 ; 
106 L. T. 584 ; 56 8ol. Jo. 325. 

Failure to render accoimt.] — Sec Sub-sect. 2, C., 
post, 

(c) Conduct in relation to Accounts, 

Sec B. S. C., Ord. 65, r. 10 a. 

8590. Costs of taking account.] — In a case where 
proceedings for administration are rendered 
necessary by the gross & indefensible neglect of 
trustees to deliver accoimts, the defaulting 
trustees may be ordered to pay all the costs, 
including the costs of taking & vouching the 
accounts. Such an order may be made in pro- 
ceedings commenced by originating summons. 

Then comes the question as to the costs of 
taking the account. 1 think that the view ex- 
pressed by Lord Langdale in Hewett v. Foster, 
No. 8588, ante, as explained by the Ct. of Appeal 
in Easton v. Landor, 62 L. J. Ch. 164, was a correct 
statement of the law applicable at the date of the 
case before him. Under the old practice, inasmuch 
as every one interested in the estate had a right 
to have the accoimts taken in ct., the order for an 
account in an administration action went as a 
matter of course, & the costs of taking it came 
as a general rule out of the estate. But that is no 
longer the case now. Since Oct. 24, 1883, there 
is no longer any such general right to have an 
account taken, & it is by no jffbajos a matter of 
course that the costs of taking the account are 
paid out of the estate. The result is that 1 have 
to decide which of the two parties shall bear the 
costs of taking & vouchi^ the accounts. 1 
have come to the conclusion in the circumstances 
that 1 ought to make these two defts. pay them 
(Fabwell, j.). — Be Skinner, Cooper v, Skinner, 
[1904] 1 Oh. 289 ; 73 L. J. Oh. 94 ; 89 L. T. 663 ; 
62 W. B. 346. 

Annotation .— Rsld. Re Holton’s Settlmt. Trusts, Holton v, 

Holton (1919), 88 L. J. Ch. 444. ^ 

8591. Account obstructed — ^Necessitating services 
of accountant.] — In taking the accounts of an 
intestate’s estates pltfs., m consequence of the 
evasive & fraudulent conduct of the administratrix, 
had been under the necessity of employing an 
accountant. Before the hearing for fuHher 
directions the administratrix was ordered to pay 
the costs of employing the accountant. — ^Tonek v. 
Thompson (1834), 7 Sim. 145 ; 

8592. .] — The ct. will disallow the costs of 

exor. who vexatiously obstructs the tiddng of his 
aocountc. 
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8593. Account successfully disputed — By residuary 
lei^tee.] — residuary legatee objected to certain 
items in accounts furnished by the exors.t amount* 
ing in all to about £100, & issued a writ for an 
account specially indorsed under R. S. O., Ord. 3, 
r* 8, & paiunent of the balance. An account was 
taken imder R. 8. 0., Ord. 5, r. 1, without any 
pleadings being delivered, & the chief clerk dis- 
allowed all the items objected to, & made his 
certificate accordingly: — Held: the exors. must 
pay the costs of the action. — Be Radclyffe, 
l^ARCE V. Radclyffe, De Poe v. Radclyffe 
(1881), 50 L. J. Ch. 817 ; 44 L. T. 96 ; 29 W. R. 
420. 

8594. Mere neglect to account — Whether 
sufficient to establish liability.] — The mere fact that 
an exor. neglected to render accounts when asked, 
is not of it^lf sufficient to make him liable to the 
costs of a suit for administering the estate. — • 
White v. Jackson (1852), 15 Beav. 191 : 51 
K. R. 510. 


It is not necessary to file a bill to deprive 


(1865) 


of them . — Be Kino', Gilbert v, TiTCic 
Beav. 574 ; 12 L. T. 818 ; 11 Jur. N. S. 899': 
W. R. 1012 ; 55 B. R. 767. 


to pay costs, yet, when combined with such mis- 
conduct, 1 should order him to do so. In this case 
I find inexcusable delay, inexcusable refusal to 
furnish accounts, A misconduct in dealing with the 
trust fund. ... In that state of matters I am 
told, on behalf of deft., that he is entitled to his 
costs of the whole suit, including the costs of taking 
the accounts. 1 think he must pay the costs of 
the suit, except the costs of vouching the accounts. 
Inasmuch as that vouching was not occasioned 
by any misconduct of his, 1 think he ought to 
have those costs, & he must set them off against 
the costs, which he is ordered to pay (Jessel, 
M.R.). — ^Heugu r. Scabd (1875), 33 L. T. 659 ; 
24W.R. 61. 

AnnokUion : — Conid. Re Skinner, Ciooper v» Skinner, (1901] 

1 Ch. 289. 

8596. Fraudulent omission to account^ — Deye 
V. Stevenson (1706), Oolles, 357 ; 1 E. R. 324, H. L. 

8597. Neglect necessitating action for adminis- 
tration — Account rendered before decree — Costs 
of subsequent proceedings.] — Anon. (1819), 4 
Madd. 273 ; 26 B. R. 706. 

Annotatiana: — field. Springett v. Dashwood (1860), 2 

Oiff. 521 : SoUar r. Qriffln (1863), 33 L. J. Ch. 6. 


AnmUUion .‘—field. Springett v. Dashwood (1800), 3 L. T. 
512. 

8595. .] — Deft. S., a solr., was exor. of 

the will of testator in the cause, who left his 
lesiduary estate to be divided l^tween H. & G., 
G. being trustee of H.’s share. 8. paid £50 to G. 
on accoimt of his share, but refused or neglected 
to furnish accounts, although repeatedly re- 

a nested to do so, on the plea uiat he had mislaid 
iem. The suit was instituted, but on deft. 
furms hiM an account, pltf. agreed to compromise, 
but his offers were refused, & an order was obtained 
against 8. to pay the fimd into ct. 8. had also 
dealt improperly with the fund : — Held : he was 
liable for the costs of the suit, except in so far as 
they were not incurred through his misconduct. 

In certain cases of mere neglect or I'elusal to 
fui'nish accounts, when the neglect is very gross or 
the refusal wholly indefensible, I reserve to myself 
the ri^ht of making exor. or trustee pay the costs 
of lit^ation caused by his neglect or refusal. 
But I expressly guard myself from saying tliat in 
every case of mere neglect, or even in every case of 
mere refusal, an honest exor. or trustee who has 
fairly discharged his duty, an onerous & thankless 
one, is to pay costs. But when I find, in addition 
to unjustmcable neglect or delay, that there 
been misconduct in dealing with the trust fund, 
then 1 look upon that neglect or delay as an 
aggravation of the latter misconduct ; & although, 
standing alone, the neglect or delay might not bo 
sufficient to induce me to order trustee or exor. 


8598. Unsatisfactory conduct.] — (1) Defts. 

being exors., by their answer in a suit for adminis- 
tration, swore that nothing was due from testator’s 
estate, A that no good result could follow from 
the prosecution of the suit, as there was no estate 
of testator remaining unapplied. A decree was 
ordered for an account, whereupon defts. carried 
in an account claiming a balance of £400 as due 
to them. This account was directed to be re- 
modelled & defts. claimed a balance of £60 as due 
to them. Ultimately, the chief clerk found that 
a balance was due from defts. of £202 : — Held : 
the conduct of defts. was so unsatisfactory as to 
render them liable to pay the costs of the suit, 
with the exception of the costs of an inquiry as to 
real estate which had been needlessly pursued by 
pltf. 

(2) The rule is not invariable, that where interest 
is chargeable against exors. in respect of a balance 
retained by them in their hands, they are also to 
be charged with the costs of the suit. — Eolin v. 
Sanderson (1862), 3 Giff. 434 ; 6 L. T. 161 ; 8 
Jur. N. 8. 329 ; 66 £. B. 479. 

8599. Facilities offered to Inspect accounts.] 

— ^Trustees & exors., when called upon to render 
an account, offered to allow pltfs., who were 
residuary legatees, or an accountant, or any other 
person named by pltfs., to inspect the accounts. 
Notwithstanding this offer the acting exor. & 
trustee refused to allow pltfs.’ solr. to interiere 
with the accounts, allenug that he was inquiring 
not in pltfs.’ interest, but in his own, he having 


PART VIII. SE<n'. 8. SUB-SECT. 1.— 
B. (o). 

8694 1. Mere neglect to account — 
Whether suJjMent to eAabliah liability.] 
— An exor. ha vloff failed to file aooounta 
after the lapse of over five years from 
the grant, & after several applioations 
by a beneflolary, aoooonts were 
ordered, Sc upon the rujolt of the 
aooouuts an order was made for ludg* 
meat against the exor., with oosts 
against him personally. The exor. 
appealed on the ground that as ** an 
executor, administrator, trustee or 
psfgee., who had not unreasonably 
Instituted or uarried on or resisted 
any proceedings ’* he was entitled to 
bave me oosts paid out of the (^to : — 


Held : as between exor. & benefloiar] 
the ordw for the payment of oosti 



indemnity out of the estate for thf 
costo was a matter for oonsiderotiot 
on w final application for discharge 
on the basis of whether or not then 
were oiroumstanoes which would satis 
faotorlly explain hte no^eot. — ^Lovi 
r. I^VK (1914). 16 W. A. L. U. 131.- 
AUS. 

859411.- .J — Re Kalbton‘£ 

Estato (1857), 2 Thom. 195.— CAN. 

.. W84ill. .1— The exors. in 

thto case were held entitled to theli 
costs, bsoauBo the action was not 


occasioned by their misconduct ; but 
they were dt^owed the oosts of such 
part of the Inquiry as was caused by 
the misapplication of the funds or their 
failure to make reasonably accurate 
entries of their dealings with the 
estate.— ite HoNBBausGBR, honsbkrokr 
e. Kbaxz (1885), 10 O. R. 581.— CAN. 

8604iv. .] — Mills v. Ibaao 

(1901), 20 N. Z. L. K. 752.— N.Z. 

B. Proper Itooks of account no< 
ke]fd by execotor.}— An exor. took out 
an administration order for the purpose 
of establishing a clahn which he made 
against, the estate, & of having it paid 
by sale of the realty ; but he ndled to 
prove his claim, A, on the oontrary, a 
small balanoo was found ogahiBt hna. 
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£>ect, S.-^Costs: Sub-aect. 1, B, (c) <fe (d) <■] 

advanced money to pltfs. The exors. ^ trustees 
were ordered to pay &e costs of the suit up to the 
hearing. — ^Kemp v. Burn (1863), 4 Giff. 348 ; 1 
New Eep. 267 ; 7 L. T. 666 ; 9 Jur. N. S. 376 5 11 
W. R. 278 ; 66 E. R. 740. 

Annotation: — FoUd. Jeflrejrs v. Manhall (1870), 83 L. T. 

048. 

8600. Costs up to hearing.] — Exors. who had 

neglected to produce their accounts were deprived 
of their costs of suit up to the hearing. 

I think that deft. . . . has compelled pltfs. 
to file this bill by not producing his accounts which 
ho was bound to have ready (Romilly, M.R.). — 
Gresham v. Price (1865), 35 Beav. 47 ; 66 E. R. 
812. 

Annotation : — KJf. JeflreyB v. Marshall (1870), 23 L. T. 648. 

8601. Coupled with misconduct.] — Heugu 

V. SOARD, No. 8696, ante. 

8602. Extent to which liable — Costs 

of taking & vouching accounts.] — Jle Skinner, 
Cooper v, Skinner, No. 8690, 

8603. In respect of one share only of estate.] 

— Where exors. trustees had, prior to an adminis- 
tration action, distributed three-fourths of 
testator’s residuary property, but had been 
irregular in paying the income of the other one- 
fourth, which was held by them in trust for a 
pe^n diuing her life, & afterwards for her 
children, ds h^ persistently neglected to furnish 
accounts in respect of this share, on an administra- 
tion action being brought by the persons entitled 
to the one-fourth share ; — Held : the costs of the 
^tion, including those of the hearing, but except- 
ing those of the accounts & inquiries, must be paid 
by the trustees personally, & the remainder of the 
costs must in the first instance be thrown on the 
whole of testator’s residuary property, the propor- 
tion of them, which would have b^n payable out of 
the three-fourths, if such parts had not been dis- 
tributed, being borne by the trustees personally, 
& the remainder being paid out of the one-fourth 
share actually administered in the action. — Re 
Bell’s Estate, Bath v. Bell (1878), 39 L. T. 422. 

8604. — — .] — Under the new rules, if an 
a dm i nis tration action be rendered necessary solely 
by the neglect of a trustee to furnish accounts, the 
decree should be so framed as to enable the ct. to 
throw the whole costs of action on the party in 
default . — Re Haytbr, Re Wallbtt, Hayter v. 
Wells (1883), 32 W. R. 26. 

(d) Umiecessary or Urireasonable Proceedings 
by RepreaerUaiive. 

i. Actions by Representedive, 

See R. S. 0., Ord. 65, r. 27 (38 a), generally, 
PRACnCB. 

8605. General rule — Costs not to be borne by 
estate.] — Brown v, Burdett, No. 8610, poet. 


8606. Taklitf opinion of court — On clear case — 
Construction of will.] — trustee, refusing to pay 
a legacy without the direction of the ct., m a case 
whi^ admitted of no doubt, was refused his costs, 
but was not made to pay the costs of the suit, 
because he might have acted from ignorance, 6c 
not from any improper motive. — ^Knight v, 
Martin (1829), 1 Buss. & M. 70 ; Taml. 237 ; 89 

I E. R. 27. 

8607. .] — Testator gave a legacy 

to his daughter for life, 6c after her death to his 
grandson ; & if he should die in the lifetime of the 
tenant for life, then to the children of W. who 
should be then living : — Held : it was so clear that 
the bequest was confined to the children of W. 
living at the death of the daughter, t^t the exor. 
was ordered to pay the costs of the suit, because ho 
refused to pay the legacy without the opinion of 
the ct. on the construction of the will. — ^Harvey 
V. Harvey (1839), 3 Jur. 949. 

8608. .] — Re Oabburn, Gage 

V, Rutland, No. 8612, post. 

8609. Improper instigation of suit — & delay in 
prosecutl^.j — Where an extrix. commenced an 
action with temerity, 6c prosecuted it recklessly, 
laying the venue in Middlesex, notwithstanding 
all the parties lived in Monmouthshire, 6c twice 
violating a peremptory undertaking to try, the 
ct. refused to exonerate her from costs. — Wilkin- 
son V, Edwards (1834), 1 Bing. N. 0. 301 ; 1 
Scott, 173 ; 4 L. J. 0. P. 6 ; 131 E. R. 1132. 

Annotations: — Consd. Southgate v. Oowlejr (1835). 1 

Bing. N. C. 618. FoUd. Farlejr v, Briant (1836), 3 Ad. & 

El. 839. 

8610. Amount of taxed costs to be 

borne by estate.] — The ct. will not permit the 
costs occasioned by the improper litigation or by 
the negligent conduct of administration proceedings 
to bo paid out of an estate under its care, 6c the 
amount allowed by a taxing master as between 
client 6c liis solr. is not conclusive of the amount 
which the ct. will allow out of the estate. 

An action for administration was instituted in 
1875, 6c was uncompleted in 1887, when it came 
before Kay, J., on second further consideration, 
when he direct^ under R. S. 0., 1883, Ord. 66, 
r. 11, a reference to the taxing master for inquiry 
6c report as to the cause of the delay 6c who was 
responsible for the costs incurred thereby. The 
taxing master reported that the former solr. of 
pltf. in the action had been guilty of great delay, 
6c had improperly conducted the case. The taxing 
master, on taxation, disallowed a large sum in the 
bill of costs as between pltf. & the former solr., 
but the sum actually mlowed on taxation as 
between pltf. 6c the former solr. was £1,139. 
Kay, j., on receiving the taxing master’s report, 
consulted with the taxing master, 6c, having ascer- 
tained from him that, if the action had been pro- 
perly conducted, the amount of pltf.’s costs os 
between pltf. 6t the former solr. would have been 
only £800, he directed that, notwithstanding the 
amount of costs allowed on taxation as between 


It appeared, also, that he had no 
sept proper books of accotmt as exor. 

he should pajr the costs o 

SuLUVAi 

(1869), 16 Or. 94.^0AN. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
B. (d) i. 

8806 1. Taking opinion of court — On 
cistur case,] — An exor, or administrstor 


has no right to file a bUl merely to 
obtidn an Indemnity by passing his 
acootmts under the decree of the ot. 
There must he twme real question to 
submit to the ot. or some dispute 
requiring interpositloD, when ho will 
be aitiUed to his costs ; otherwise he 
will not reoeire them. — ^WniTK v, 
COMMUtOB (1868), 3 Or. 803.--OAN. 

o. Improper instigation qf suit — 


D^SUndties in administration caused by 
executors,] — Where diffleutties in the 
administration of an estate were 
created by a claim of the exors. which 
they fail^ to make good, they were 
charged with the costs of on admbiis- 
tra^on suit brought by a creditor. — 
McOfLL V. Oourtiok (1870), 17 Gr. 
271.— CAN. 

p. *} — AlUiough the ot. oan 
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pltt. & his tormer solr., pltf. was only to be allowed 
put of the estate, which was represented by a fund 
in ot., with regard to which pltt. was in the position 
M a trustee, the sim of i^OO for costs: — Held: 
Kay, J., had junsdiction to make such an order, 
it being based on the ground that phi*, assuming 
he was a trustee, had lost all right to costs as 
trustee out of the estate by reason of the pro- 
ceedii]^8 in the action having been unreasonably 
carried on.— Brown v. Bubdbtt (1888), 40 Oh. D. 
244 ; 60 L. T. 620 ; 37 W. K. 633 ; 5 T. L. R. 88, 
O. A. 



8611. Coupled with misconduct — Reason- 

able scheme for administrator rejected — Costs to 
commencement of action^ — Testator, after some 
small bequests, appointed his daughter residuary 
legatee, dc appointed her extrix., & another person 
exor., of his wiU. Part of the estate consisted 
of leaseholds. Exor. was guilty of great mis- 
conduct & obstruction, which occasioned much 
expense to the extrix., &, delay in the administra- 
tion of the estate, llis solrs. i^k out an adminis- 
tration summons on behalf of an assignee of a 
pecuniary legacy, whose name they had refused 
to give to the extrix., tliat she might satisfy his 
claim. The exor. commenced an action for the 
administration of the estate : — Held : notwith- 
standii^ the exor.’s misconduct he was entitled 
to obtain an indemnity in respect of the leaseholds. 
& therefore to such costs of the action as would 
have been occasioned by a simple administration 
summons, but he must pay ail costs of the legatee’s 
admini^ration summons, including the costs of the 
affidavits used there & in the action, & he must 
be disallowed ail other costs, charges, & expenses 
incurred emce a certain date, when he declined 
to entertain a rc^asonable scheme for the adminis- 
tration of the estate submitted to him by the 
extrix., but subject as aforesaid, he should be 
allowed his costs, charges, exjienses properly 
incurred before the commencement of the action. — 
Re Boswobth, Howard v. Easton (1881), 46 
L. T. 136 ; 29 W. R. 886. 

8612. Relating to small estate — Detriment 

to persons entitled.] — Pltf., trustee & exor. under 
a will, brought an action for the administration 
of a small estate, on the ground that it was in the 
interest of all parties, as there were doubts as to the 
true construction of the will, & difficulties & dis- 
agreements with regard to the interpretation of 
the trusts, & that he needed the protection of 
the ct. Defts., the benefleiaries, wno, after the 
commencement of the action, had suggested that 
the quickest & least expensive mode would be to 
state a special case for the opinion of the ct., 
denied that it was in the interest of all parties that 
the estate should be administered under the 
direction of the ct., & contended that the question 
of construction was in no respect doubtful. They 
submitted that the action should ^ dtsmissed, as 
being unnecessary, harassing, & destructive of the 
trust property : — Held : the action must be dis- 


missed with costs to be paid by trustee personally, 
as the ct. will not allow itself to be made an instru- 
ment or mere agent of oppression, nor interfere 
where the only result mui^ be to despoil of their 
property persons unable to protect themselves, & 
m this case there was no ground whatever on 
which the ct. would be asked to interfere except 
the question of construction of the will, ^ that was 
not in doubt. — Re Cabburn, Gaoe v. Rutland 
(1882), 46 L. T. 848. 

8613. Effectof R.S.C.,Ord.65,r.27 (38a).]— 

This case came before the ct. for further considera- 
tion, & defts. asked that pltf. might be ordered to 
pay the costs of the action. Pltf. was the sole 
exor. & trustee of the will of Q. B., a grocer. The 
property had been realised in the action, & the 
tot^ amount of the proceeds was about £370. 
Testator died in 1878, havii^ by his will left all 
his property upon trust for his wife during widow- 
hood, with power to carry on the business, & on 
her death or maiTiage, upon trust for sale, the 
residue to be divided among his children the 
issue then living of any deceased. On May 30, 
1870, the writ was issued in this action. In 
Apr. 1880, the statement of claim was delivered, 
in which the number & names of testator’s childmn 
were stated, the only reason given for the action 
being that difficulties had arisen in the adminis- 
traUem of the trust. The widow & J. D., an 
adult son, were defts. On Nov. 17, 1880, pltf. 
applied for & obtained an order for accounts & 
inquiries. The certificate was not made until 
June 5, 1889 : — Held : (1) many of the inquiries, 
particularly that concerning the children, were 
unnecessary & improper ; (2) the suit being 

instituted, & the order for accounts & inquiries 
made before the General Orders of 1883 came into 
operation, the trustee, under the old practice, 
was not so much to blame as to be ordered to pay 
the costs ; (3) it was a case to which the above 
rule applied. — Re Dale, Stubbs v. Dale (1889), 62 
L. T. 28. 

8614. Unreasonable claim made in bad 

faith.] — Re Jones, Curistmas v. Jones, No. 8662, 
ante* 

8616. Improper claim as beneficiary — Resulting 
in further proceedings — In which representative 
made defendant — Costs of defence.] — In conse- 
quence of a groundless claim of an administratrix to 
free bench out of intestate’s copyhold estate, she 
was made deft, in a suit. Under an order of 
reference to take an accoimt of the costs & ex- 
penses incurred by her solr., in his character of 
solr. to her as personal representative of intestate, 
the master must allow tne costs of that suit, A; 
has no authority to disallow them, because ho 
may think the suit was occasioned by the improper 
claims of administratrix herself. — ^Watkins v. 
Mauls (1823), 1 L. J. O. S. Gh. 82. 

8616. Costs of further proceedings.] — 

Generally a legatee has a right to file a bill that 
an account may be taken of testator’s estate, with 
the sancrion of oaths. Where a party in that 


protect the estate of testator by 
oharghis the exor. with the costs of a 
salt for administration mmeoesearily 
broo^t by him. it wiU refuse an 
applmation for administration made 
by the mcor. if no suffloiont ground 
exists for It, — B arry v. Barry (1872). 
19 Gr. 468.— CAN. 

«. — ,1 — Where testator pro- 
rim»d that the extdx. was to have the 
•ole numagement daiing her life, 8t 


the exors. were to manage afterwards ; 
Sc the latter filed a bill against the 
extrix. without suffloient cause, they 
were not allowed their costs. — 
Hkllbmo. Severs (1876), 24 Gr. 320. — 


r. .1 — ^Wilson e. Mapdison 8c 

OUESNUT (1868), 16 W. B. 417. — IR. 

s. NeeSiua ingtdry htfem meulkr^ 


Execuiora diapuHna claims.] — In an 
administration soit, the exmrs. ware 
charged with so mnoh of the expenses 
Of the referenoe as was incurred in the 
master’s offloe in estabiidUng ehaigas 
which they disputed. — S tewart e. 
Fletcher (1871). 18 Gr. 21.— CAN. 

t. Agtdnsl whovn itidgmsnl entered*} 
— ^In every ease commenced by an 
exor. or administrator In wbioh deft, 
becomes entitled to ooets, Judgment 
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Sect, 8. — Costs; Siib-secL 1 » B, (d) i« <& it.] 

character, Sn also as creditor, sued the co>exors. 
& trustees, his admixiistratrix, who has revived the 
cause, was allowed the costs of suit, notwith> 
standing he, as a co-exor., had joined in proving 
the will, & an inspection of the accounts had 
been offered, & the balance of the personalty was 
greatly in favour of defts. Pltf. liable to pay 
^ditional costs, if any, caused by the unsupported 
claim as a ci'cditor. Costs in the cause refused, as 
between solr. & client.— Sharples v. Biiabplbs 
(1824), M‘Cle. 500 ; 13 Price, 745 ; 148 E. B. 
211 . 

8617. .] — Where administratrix 

of a deceased pei'son claimed a portion of the estate 
beneficially, & a suit was instituted to recover that 
portion from her, in which pltfs. were successful : — 
Held : administratrix mu^ bear the costs of the 
suit. — Bruin t\ Knott (1848), 12 L. T. O. S. 3 ; 
12 Jur. 616. 

8618. Needless Inquiry before master.] — Tinstees * 
were decreed to pay the costs of an unnecessary 
inquiry directed before the master, as to the state 
of testator’s family. — Westover v. Chapman 
(1844), 1 OoU. 177 ; 63 E. B. 372. 

8619. Action on promissory note — Despite receipt 
signed .by testator-counsel’s opinion taken.] — ^An 

exor. foimd certain promissory notes in his 
testator’s possession, & demanded payment, but 
was met with a receipt in writing signed by 
testator. The notes were made the subject of 
bequest in the will to the maker, & exor., upon the 
advice of counsel, brought an action & filed a 
bill : — Held : he was entitled to retain the costs 
of such action & suit out of the estate. — Foster 
r. Dawber (1857), 6 W. B. 47. 

8620. Administration action instituted — Notice of 
other claim to administer — Revocation of letters of 
administration.] — (1 ) When pltf- is, after decree, 
found to have no title, the suit may be stayed on 
the application of a person who had been served 
wth notice of the decree. 

(2) Where letters of administration are revoked 
the adminMrator will not get his costs of an 
administration suit instituted by liim with know- 
ledge that another person claimed to administer. — 
Houseman v. Houseman (1876), 1 Ch. D. 535 : 34 
L. T. 633 ; 24 W. B. 502, C. A. 

8621. Continuing action instigated by testator — 
By leave of court— Costs out of estate.]— /fe 

Bentinck, Bentinck r, Bentinck (1893), 37 
Sol. Jo. 233. 

8622. Costs unnecessarily Incurred — Jurisdiction 
to vary order— By supplemental order.] — Though 
the ct. has no jurii^ction to alter or vary an order 
after it has been passed & entered, yest it may make 
a supplemental order, such as an order directing 
that the party benefited by the previous order 
shall not be entitled to receive any benefit under 
it except on certain conditions. 

In an admii^ration action an order was made 
in 1887 directing the trustees to raise a sum of 
taxed costs which they had incurred to their 
solr. to pay into ct. the amount when raised. 
The tnistees raised the amount but, instead of 
paying into ct., allowed their solr. to retain it in 


Administratoes. 

payment of his costs, although no order for 
actual payment had been made. In 1892 the 
trusl^s obtained orders directing certain further 
costs to be taxed & paid to them dc those orders 
were duly passed & entered ; but before they had 
been acted upon Kbkewioh, J., was informed of 
the default of the trustees under the order of 
1887, & moreover that the taxed costs directed to 
be raised by that order amounted to about ono- 
third of the value of the whole estate & had 
mostly been incurred in fruitless & uimeccssary 
proceedings carried out under the advice of the 
trustees* solr. He accordingly made an order 
supplemental to the orders of 1892, directing tliat 
although the taxation of costs under those orders 
should be proceeded with, none of those costs 
should be paid to the trustees until they had first 
complied with the order of 1887. On appeal that 
supmemental order was affirmed. — He Scowby, 
ScowBY V. Scowby, [1897] 1 Ch. 741 ; 66 L. J. Ch. 
327 ; 76 L. T. 363 ; 41 Sol. Jo. 330, ( 5 . A. 

Costs of trustees.] — See Trusts & Trustees. 

ii. In Actions against Hepresentatives. 

See B. S. C., Ord. 05, r. 27 (38 a), &, generally. 
Practice. 

8623. Failure to apply for stay of proceedings — 
In second administration action — Instituted with 
notice of first.] — A person to whom a legacy was 
assigned upon certain trusts, having filed a bill 
agahist exors. to recover the legacy, notwithstand- 
ing he had notice of a subsisting suit decree for 
a£ninistering the assets, the ct. refused to allow 
the legacy to be paid over to him because he had 
acted improvidently, or to give him his costs, 
& it also refused to give exors. their costs because 
they had answered the bill instead of moving to 
stay proceedings in the suit.— -Pack wooi> r. 
Maddison (1823), 1 Sim. & St. 232 ; 1 L. J. O. S. 
Ch. 107 ; 57 E. B. 93. 

8624. Refusal to inform legatee — Resulting pro- 
ceedings.] — (1) Exor., though he has discharged 
himself by paying the money into ct., in a suit, is 
nevertheless Iwund to give every proper informa- 
tion to the parties interested respecting their 
legacies. Senile : that if he improperiy refuses, 
he does so at the peril of the costs of a subsequent 
suit. 

(2) The ct. will not, on an interlocutory applica- 
tion by pltf., order deft, to pay the costs of a 
second suit, which has been caused by deft.’s 
misconduct in not giving proper information, 
although it appears that it will to useless to proceed 
in such second suit. — Woollett v. Harris, 
Fulker V. Harris (1835), 4 L. J. Ch. 161. 

8625. Claim unreasonably resisted — Legitimacy 
of grand-daughter — ^Mentioned as such In will.] — 

Green v. Challenor, No. 7748, ante* 

8626. Identity of legatees.] — Whore exor. has 

received satisfactory evidence of the identity 
of legatees, prior to the institution of a suit for 
payment, the ct. in making a decree in favour of 
le^tces, will hold exor. liable to their costs up 
to the hearing, &, in case an inquirv should ho 
taken as to debts, etc., will, if the result be favour- 
able to pltfs., direct that the costs thereof shall 
bo ‘borne by exor. — ^WUiLETT v. Jones (1842), 
6 Jur. 923. 


ought to bo entered against such exor. 
or administrator personally. After 
payment ho may cmanro the amount 


In his aoemunt agidnst the estate to 
be allowed or not, as it may appear 

to fchn Itlllffn itf mwfbSsdA ml^ 


was discreet or otherwise. — O sakosr 
V. O’NatL (ia9»), 31 K. 8. R. (19 

T» Sr n 1 see .../lAw 
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8627* Right of legatee.] — party was unable 

to obtain payment of his legacy &> his portion of 
the residue without suit. The case being clears 
ic the re ma i ning portion of the residue having 
been i>aid by exor., he was charged with costs. — 
OCTRTIS V. Bobinson (1846), 8 Beav. 242 ; 50 
E. K. 95. 


8628. Costs of suooessful defence — Where mis- 
conduct charged — Plantlff unable to pay — Defence 
benefiting estate.]— (1) A suit was instituted by 
a next friend on behalf of infants interested in the 
administration of testator’s estate, for the purpose 
of settii^ aside an agreement which h£^ been 
entered into by oxors. trustees for the disposal 
of testator’s business, & the bill contained charges 
of gross misconduct against T., one of the trustees 
exors. T. defended the suit, & the bill was 
dismissed with costs, the ct. being of opinion that 
the agreement was for the benefit of the estate, 
& that the charges against T. were unfounded. 
The next friend being insolvent, T. applied in a 
suit for the administration of .testator's estate to 
be allowed his costs out of the estate, but they were 
refused on the ground that he had not previously 
obtained leave to defend. But, on ap^al, this 
decision was reversed & the costs were showed. 


(2) An action brought by a stranger against 
a trustee in relation to the trust estate, such as an 
action of ejectment to turn a trustee out of 
Iioasession of the trust estate, or an action of tres- 
pass involving a question of title, or any other 
action of that kind, & which must necessarily 
be defended by the trustee, not on the ground of 
any interest of his own, but for the benefit of 
the trust estate, is an action against the costs of 
which the trustee ought to be indemnified 
(Vessel, M.B.). 


(3) It was misconduct alleged against him in 
respect of the trust estate, &; in respect of trans- 
actions entered into by him on behalf of the 
trust estate, & ultimately sustained for the benefit 
of the trust estate, for if the compromise was 
beneficial & proper, it was for the benefit of the trust 
estate that the compromise should be upheld. It 
was upheld &the trustee therefore lias maintained 
the property for the trust estate, in doing which 
he was mso enabled to clear himself of the charges 
improperly brought against him. We cannot 
divide it & say he must only have some part of the 
costs, & that the costs of his own personal matter 
must be borne by himself (James, L.J.). — 
Walters v. Woodbbidgb (1878), 7 Ch. I). 504 ; 47 
L. J. Oh. 616 ; 38 L. T. 83 ; 26 W. R. 469, 0. A. ; 
revag. S. C. avb nom, Walters v. Woodbridgb, 
Ex p. Tbesdalb (1872), 20 W. R. 620. 


Anw^aMom : — ^Apld. Re 

usr 


[1904] 1 Ch. 64[ 
(1887 . 37 Oh. 
Oh. 286. 


Bold. 

D. 317 : 


Dunn, Brlnklow v. Sinsleton. 
Re LlewelU%Llewellin r. mUliunB 
Brutx V. Edmundson, [1917] 3 


8629. Defence not benefiting 

estate.] — An action was brought against a receiver 
&i administrator pendente lUe, charging him with 
fraud & misconduct while acting as amninistrator 
dt receiver : — Held : thoi^h a receiver while 
acting in the discharge of his duty is entitled to be 
indemnified against all loss, the_^iding principle 
laid down by WaUera v. Woodbridge^ No. 8628, 
ante, is that the defence to an action must be for 
the benefit of the estate, &*• as the defence to this 
action could not have resulted in any benefit to 
the estate, the receiver was not entitled to be 
ii^emnified against the costs incurred in success- 
fully defending this action. — Re Dunn, Brinklow 


V. Singleton, [1904] 1 Oh. 648 ; 73 L. J. Oh. 425 ; 
91 L. T. 135 ; 62 W. R. 346 ; 48 Sol. Jo. 261. 

See, further. Bub-sect. 2, B. (o), post, 

8630. Summons adjourned into court by executor 
— ^After order made — Order affmied.] — Testator 
made a volimtary settlement, which was admitted 
to be void against creditors. Trustee of the 
settlement paid £580 9s. 1 Id. into ct. An adminis- 
tration action was necessary to find out the amount 
of debts. The claims of the creditors were found 
to amount to £504 3s. Id. The chief clerk ordered 
the clear balance, £76 6s. 10d.,to bepaid to trustee, 
leaving the creditors only a dividend. The 
summons was adjourned by deft., exor., into ct. : — 
Held: the order of the chief clerk was right, & 
deft, must pay the costs of the adjourned summons 
I>er8onally . — Re Turner, Turner v. Turner 
(1884), 51 L. T. 497. 

8681. Unnecessary attendance in chambers — 
Costs limited to fixed sum — Jurisdiction of court 
to limit.] — ^A contingent legacy to an infant was 
paid into ct. by exor. of the will of a testatrix. 
A summons was then taken out by the guardian 
of the infant, askii^ that the income of the legacy 
might be paid to liim until the infant should attain 
twenty-one. An originating summons was also 
taken out by the next of kin of testatrix, claiming 
the income during the minority of the infant on 
the ground that it was undisposed of by the wUl. 
The two summonses were hea^ together before the 
judge in chambers, when he decided that the 
income until the infant should attain twenty-one 
was undisposed of, & that the next of kin wet'c 
entitled to it. Exor.’s solr. asked that his costs 
of attendance, amounting to about £13, might be 
allowed out of the income. The judge considered 
the attendance of exor.’s solr. unnecessary, & 
declined to allow more than a fixed sum for costs, 
to be determined by the chief clerk. The chief 
clerk, without attempting to tax the biU, but acting 
upon what the judge h^ said, allow^ the sum 
of three guineas. The matter was again referred 
to the judge, who confirmed the order of the chief 
clerk. A motion was accordingly made to vary 
that order ; — Held : R. S. C., Ord. 65, r. 23, 
seemed to apply to the case, but in any event 
the ct. had power in such a case as the present to 
limit the amount of the costs to be allowed . — Re 
Walters, Moore v. Bemrose (1888), 58 L. T. 101. 

8632. Application regarding sums iost — By 
failure of representative’s agent — Costs not borne 
by the estate.] — In the course of an administra- 
tion suit a question arose, in taking the accounts 
between the tenant for life & exors., as to two sums 
which had been lost through the failure of an 
agent of exors. An application having been made 
to the ct. on this question, the V.-O. directed 
the costs of the application to be costs in the cause : 
— Held : the costs of the tenant for life & exors.' 
ought to be borne by themselves & not by the 
general estate. — ^Horn v. Coleman (1857), 26 
L. J. Oh. 644 ; 29 L. T. O. S. 18 ; 6 W. R. 409, 
L. JJ. 

8688. Named executor neither proving nor 
renouncing — Acting as executor — Adopting 
unsuceaesful defence of co-executors.] — Vickers 
V. Bell, No. 7582, ante. 

8684. Costs of cross-examination on claim — 
No subsequent proceedings taken.] — ^A. being en- 
titled to a life interest in a fund over which she 
had a testamentary power of appointment, 
borrowed, in 1871, from B. £850 on the security of 
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a covenant that £1,250 should be paid one month 
after her death. She died in 1884, having by her 
will appointed exors., &> directed payment of her 
debts, & also that 0. one of exors., a solr., should 
be entitled to charge receive payment for all 
professional business to be done by him imder the 
wUl. 0. was one of the attesting witnesses. In an 
administration action by B. on behalf of himself 
& all other creditors, the estate being insolvent : — 
Held: exors. could not be deprived of the costs 
out of the assets, of a cross-examination for the 
purpose of investigating B.’s claim, though no 
proceedings to set aside the deed were subse- 
quently taken. — Re Barbbh, Burobss v. Vinni- 
coara (1886), 31 Ch. D. 6«5 ; 55 L. J. Ch. 373 ; 64 
L. T. 375 ; 34 W. R. 395. 

AnnotaHtms: — Menld. Re PooJey (1888), 40 Ch. D. 1; 

Re White, Pennell t». Franklin (1898), 78 L. T. 770. 

iii. Severance of Defence. 

See R. S. C., Ord, 65, r. 27 (8). 

8635. Two sets of costs allowed — If severance 
justified.] — G reeniiow r. Btoebidge (1843), 1 
L. T. O. S. 359. 

8636. Business continued at a loss by 

co-representatives — Dissociation of severing repre- 
sentative.] — In an administration suit W., exor., 
severed from his co-ex ors., & appeared by a 
separate solr. & counsel throughout the pro- 
ceedings. Testator had given his exors. power to 
carry on his business, & W.’s co-exors. had, in 
spite of his remonstrances, carried on the business 
at a loss. The chief clerk by his certificate found 
that no profits had arisen from testator’s business 
since Ids death, & H., one of co-exors., was largely 
indebted to the estate : — Held : W., who had died 
pendet\ie lite, was justified in severing from his 
co-exors., & his leg^ personal representatives were 
entitled to a separate set of costs. — M eldrum v. 
Hayes (1873), 21 W. R. 746. 

8637. Right of representative to justify 

severance.] — ( 1 ) A trustee ought not to be deprived 
of his costs out of the trust estate merely on the 
gmund that he has severed from his co-trustee in 
his defence to an action to administer the estate. 
He ought to have an opportunity of explaining 
the reasons for his severance, so that the ct. 
may be able to decide judicially whether the 
severance was improper. 

(2) The allowance of the costs of a trustee out of 
the trust estate is not a matter “ left to the dis- 
cretion of the ct.” within Jud. Act, 1873 (c. 66), s. 49 ; 
con^qucntly a trustee has a right to appeal 
against an order depriving him of costs out of the 
estate, & giving the whole of the costs to his co- 
trustee. — Re Isaac, Oronhach v. Isaac, [1897] 
1 Ch. 251 ; 66 L. J. Ch. 160 ; 75 L. T. 638 ; 45 
W. R. 262 ; 41 Sol. Jo. 244, C. A. 

Chrkitnias v. Jones, 

8638. Separate admission of documents — As 
between co-representatIves—Costs not allowed.] — 

Dodds v. Tuke, No. 8961 , post, * 

8639. Severance due to oo-representative ab- 
sconding — Effect on right of other representative 


— To whole oosts.l — ^Two trustees, defte. in an 
administration suit, severed in their defence. 
One of them charged that his co-trustee had 
absconded, & that he had been obliged to sever 
in his defence. One set of costs only was allowed, 
A the ct. refused to order the whole of the costs 
to be paid to the one trustee, but left it to the 
taxing master to say how much was due to the 
one, & how much to the other trustee, — Course v, 
Humphrey (1859), 26 Beav. 402; 28 L. J. Ch. 
327 ; 32 L. T. O. S. 320 ; 6 Jur. N. S. 616 ; 63 
E. R. 9.53. 

(e) Bankruptcy of Repreaeniaiivc, 

1. In OeneraL 

8640. Representative Indebted to estate — Costs 
prior to ^bankruptcy — Set-off.] — In an administra- 
tion or creditors* suit against an exor. becoming 
bkpt. or insolvent, & who is, at the same time, 
indebted to the estate of testator, the costs of 
exor. incurred before his bkpey. or insolvency 
will be set off against liis debt, & the costs of 
same exor. incurred in the proper performance of 
the duties of his trust, after his bkpey. or 
insolvency, will be allowed out of the estate. — 
Samuei. V. .loNES (1843), 2 Hare, 246 ; 12 L. J. Ch. 
496 ; 7 Jur. 845 ; 67 E. R. 102. 

AinnoIflrfionA FoUd. Cotton ». CHark (1852), IG Boav. 

Coxisd. Re Basham, liaunay r. Basham (1888), 23 Ch. D. 

195. 

gg 41 . ,] — Exor. had retained 

balances in his hands, &, a suit having been in- 
stituted to administer testator's estate, exor. 
became bkpt. :—-Hcld : exor. was to be cliarged 
with interest on the balances, but was entitled to 
his costs. Ho was entitled to the costs out 
of the estate, & they were not to be set off against 
what should be found due from him in respect of 
interest on the balances.— Cotton v. Oiark (1862), 
16 Beav. 134 ; 20 L. T. O. S. 59 ; 16 Jur. 879 ; 61 
B. R. 728. 

Annotation Bdd. Re Basham, Hannay v. Basham (1883), 

52 L. J. Ch. 408. 

gg42. .] — Watson v. Row, No. 

8652, post, 

8643. .] — Be O’Dono- 

aiiUB V. VowLES, No. 8647, post, 

g 644 . Costs subsequent to bankruptcy — 

Of due performance of duties.] — Samuel r. Jones, 
No. 8640, ante, 

gg 46 . As between solicitor A client.] — 

Deft., exor. A trustee, who is indebted to the estate 
& has become bkpt., is entitled to his costs of suit 
as between solr. & client from the date of his 
bkpey. — Turner v. Mulunbux (1861), 9 W. R. 
252. 



Cb. 0. 195. 


g64a. ,] — Re Basham, Hannay r. 

Basham, No. 8660, post, 

g 647 , ,] — A cole exor., who was deft. 

to an administration action, became bkpt. after 
the administration judgment. He was a debtor 
to the estate in resp^ of money advanced to him 
by testator in his lifetime : — Held : exor. must 
have bis costs subsequently to the bkpoy., but his 
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before hankruplcy of exe- 


, — Where a defaulting exor. 

becomes bankrupt afior judgment in 
an administration ac^on, Im is not 


mttttod to his costs inourred betom 
ito bank»UE^.~::Fooo e. KisBgT 
:i881). 9 K.Z. L. B. 518,-N.2. 
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»tior costs must be set oS asalxust the delbt dxie 25 Ch. D. 176 ; 53 L. J. Oh. 24 ; 40 L. T. 409 : 82 


from him . — Be Vowubbs, O’Donoghub v. VowiiBS 
(1886), 32 Oh. D. 243 ; 66 L. J. Oh. 661 ; 64 L. T. 
846 ; 34 W. B. 639. 

8648. Representative in defauit — Costs subse- 
quent to bankruptcy — Whether entitled.] — A 

trustee in default to the trust estate, ds having 
executed a creditors* deed duly registered before 
bill filed against him for the execution of the trusts, 
is entitled to his costs from the date of the registra- 
tion as between solr. & client, from the party 
liable to the costs of the suit : — Reid : there was 
no difference in this respect between an exor. &, 
a trustee. — ^B owybb v. Gkiffin, [1809] L. B. 9 Eq. 
340 ; 39 L. J. Oh. 169 ; 18 W. B. 227. 

AnTwtaliona : — ^FoUd. Clare v. Clare (1882), 21 Cb. D. 865. 

Ooaid. Lewis V. Trask (1882), 21 Ch. D. 862 ; lie Basham, 

Bannay v. Basham (1883), 23 Oh. D. 195. 

8649. .] — In an administration 

action one deft, was an exor. He was a defaulting 
trustee under a settlement. After the action was 
commenced be was adjudicated bkpt. & a trustee 
in bkpey. was appointed & made a deft. : — Held : 
the defaulting trustee was entitled to be paid his 
costs incurred after his bkpey . — Re Clare, Clare 
V, Ctjoie (1882), 21 Ch. D. 865 ; 51 L. J. Ch. iS53 ; 
46 L. T. 861 ; 30 W. B. 789. 

Annotatioru: — HJf, M‘£wan v. Cromblc, Porter v. Grant 

(1883), 53 L. J. Ch. 24. Bsfd. lie Basham, Hannay v. 

Basham (1883), 23 Cli. D. 195. 

8660. Necessity to make defauit 

good.] — A defaulting exor. or trustee indebted to 
testator*s estate, who subsequently to the com- 
mencement of an administration action becomes 
bkpt., is not entitled to his costs subsequent to 
bkpey. until he has made good his default, unless 
he is kept before the ct. at the express instance 
of the beneficiaries . — Be Basham, Hannay v, 
Basham (1883), 23 Ch. D. 196 ; 62 L. J. Ch. 408 ; 
48 L. T. 476 ; 31 W. B. 743. 

Annotations: — Fcdld. MoEvran v. Oomble (1883), 25 C^. D. 

175 ; i2e Vowlea, O’JDonoghue v. Vowlea (1886), 32 Ch. D. 

243. 

8651. .]—(!) When it is 

found upon an account of an estate administered 
by the ct, that a sum is due to two trustees jointly, 
of whom one is on the other hand found to be a 
debtor to the estate, & has become a bkpt. since 
1869, then, if the debt found duo to the estate 
cannot be refunded owing to the insolvency of 
the defaulting trustee, the sum found due from 
the estate will not be set off against the debt, but 
an inquiry will be directed to ascertain whether 
any part of the debt from the estate is due to the 
defaulting trustee, &> such part, if any, is all that 
ought to be set off against the debt due to the 
estete. 

(2) When one of the trustees is found to be 
debtor to the estate, & heus become a bkpt. since 
1869, he is not entitlted to be paid his costs of the 
action out of the estate until he has made good his 
default. 

(3) When costs have been incurred under a 
joint retainer by trustees in an administration 
suit, such costs consisting in part of costs common 
to lK>th trustees, & in part of costs incurred on 
Itehalf of each separately, then if one of the 
trustees is found to be indebted to the estate, the 
other trustee is entitled to his separate costs 
such proportion of the costs common to both 
trustees as the taxing master shall apportion to 
him, but not to the entire costs of the trustees. 

McEwak V, Obonpif# Portejr V. Grant (1883), 


W. B. 116. 

Annotation: — As to (2) FoUd. Staniar v. Evans, Evans v. 

Staniar (1886), 56 L. J. Gb. 581. 

ii. Where Co-Bepreaenialive Solvent. 

8652. Extent to which solvent representative 
entitled — ^Retainer of same solicitor.] — Two exors., 
defts. in a suit, gave a joint retainer to a firm of 
solrs. In the. course of the proceedings it was 
certified by the chief clerk that one exor., who 
had since died insolvent, was indebted to testator’s 
estate : — Held : the surviviiw exor. was entitled 
to be paid out of the estate aU the costs for which 
he was liable, & the costs incurred for deceased 
exor. in taking the account of his debt must be 
set off against the sum found due from him. — 
Watson v. Bow (1874), L. R. 18 Eq. 680 ; 43 
L. J. Ch. 664 ; 22 W. R. 793. 

Annotations: — Consd. Burridgo v. Bellew (1875), 32 L. T. 

807. N.F. Smith V. Dale (1881), 18 Ch. D. 516 ; MoEwan 

«. Cromble (1883), 25 Ch. D. 175. 

8658. .] — Two exors. in an adminis- 
tration suit appeared by the same solr. to whom 
they had given a joint retainer. One of them 
was a debtor to the estate, & subsequently became 
bkpt . : — Held .* as to the costs incurred by them 
prior to bkpey., the solvent exor. was to be 
allowed only his own proportion of them out of the 
fund, the defaulter’s proportion of those costs 
being set oil against the debt due from him. But 
the costs incurred subsequently to bkpey. were 
allowed in full. 

(2) If exor. who is not a debtor had appeared 
separately, he would clearly have been entitled to 
all his costs (Jessel, M.B.). — Smith v. Daije 
(1881), 18 Ch. D. 516 ; 50 L. J. Ch. 352 ; 44 L. T. 
460 ; 29 W. B. 330. 

Annotations : — Cronsd. Re Basham, Hannay v. Basham 

(1883), 23 Cb. D. 195 ; McEwan v. Crombie (1883), 25 
D. 175. Befd. aare r. aare (1882), 21 Ch. D. 865 ; 

Staniar v. Evans, Evans v. Staniar (1886), 56 L. J. Ch. 581. 

8654. ,] — ^McBwan V. Crombie, 

Porter v. Grant, No. 8651, ante. 

8655. Appearance by separate solicitor.]— 

Smith v. Dale, No. 8653, ante. 

iii. As&iffnee of Represeniative. 

See R. S. C., Ord. 05, r. 1, 

8656. Representative indebted to estate — Costs not 
out of estate.] — An exor., who has assets of 
testator in his hands, becoming bkpt., his assignees 
are made parties to a suit relating to testator’s 
property : these assignees will not be allowed 
their costs out of testator’s estate. — ^T horne v. 
Balfour (1823), 2 L. J. O. S. Ch. 16. 

8657. .] — In a creditor’s suit, the 

assignees of a bkpt. who is a defaulting exor. of 
deceased debtor, are not entitled to their costs of 
the suit out of testator’s estate ; but if pltf. 
sought to charge the assignees with the receipt 
of specific parts of testator’s estate, &; failed to do 
so, the assignees might be entitled to costs* — 
Massey i>. Moss (1842), 1 Haro, 319 ; 11 L. J. Ch. 
299 ; 6 Jut. 638 ; 66 B. R. 1055. 

8658. Charged with receipt of specific assets — 
Failure of charge — Costs allowed.] — ^M assey v. 
Moss, No. 8657, ante. 

8659. Plaintiff representative Insolvent — ^Assignee 
made defendant— ^parate costs.] — O hilwbll v. 
Hookkbll, No. 8887, post. 

See, generally f Trusts A: Trustees ; Praotior* 
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8.— Co^; S^-sect, 1, B, (/), (jr) d? (ft); 

8€rt^ 2^ td*] 

if) BepresentaHve of DefavMing JRepreseniative, 

8660. Uftbillty of ropresentatlvo’s oitsta— Costs 
oooasloiied by default—SpeOal order.]— -I^ial 
order made as to the costa of the represeotaitive 
of a defaulting exor. — Charlton v, Sadler (1844), . 
4L.T.O.S.’«‘» ‘ 

w.. Though insufficient to remedy defaidt.] 

— The representative of a default!^ exor., fairly 
accounting, is entitled to deduct his costs of suit 
out of the assets, though they may be insufficient 
to repair the breach of trust. — ^Haldenby v, 
Spofforth (1846), 9 Beav. 195 ; 15 L. J. Ch. 328 ; 

7 L. T. O. S. 156 ; 60 E. R. 318. 

AwnckOUmM: — Oooid. Oumey v. Ganiey (1SS3), 48 L. T. 

620. Bod. Ite OrlffithB. GrifflthB v. Le^ (1884), 26 

Ch. D. 465. 

8662. .] — An exor., C., died indebted to the 

estate of his testator A., a suit was afterwards 
instituted by the administrator de honia non of A. 
against the representatives of 0. to administer 
his estate &; to ascertain & recover the amount due 
to the estate of A. : — Held : the costs must fall 
on the estate of C. — Hyatt i?. Hyatt (1862), 30 i 
Beav. 630 ; 54 E. B. 1035. 

8663. .] — The trustee of a marriage settle- 

ment invested the trust moneys, with the consent 
of the husband who had a life interest under the 
settlement, in an unauthorised security. On the 
trustee’s death, his widow, as his administratrix, 
became trustee, on ascertaining that the settle- 
ment fund was in great danger of being lost, 
instituted an action for administration of the 
trusts of the settlement, imder which the greater 
part of the trust fund was recovered. It was con- 


was brought for the administration of testator’s 
estate against the extrix. of his defaulting exor. 
whose estate was insolvent t — Held : the extrix. 
u'as entitled to the costs of taldng an account 
against herself, but to no costs of takii^ an account 
a^nst the defaulting exor., d? she should have 
half her general costs of action . — Re Kmo, Kitto 
V. Luke (1879), 28 W. R. ^ 

AnnokdUm .* — ^Apprvd. Be GriffltliP, GrUfitbs v. Lewis (1E84), 
26 Oh. D. 466. 

8666. .] — Wlierc an action 

was brought for the administmtion of testator’s 
aitate a^nst the exor. of a defaulting exor., 
whoso estate was insolvent : — Held : deft, being 
before the ct. in a double capacity should have bis 
costs of taking the accounts of the original testator’s 
estate & half the rest of the costs of the action 
out of the estate. — Re Griffiths, Griffiths v. 
Lewis (1884), 26 Oh. D. 465 ; 53 L. J. Ch. 1003 ; 
61 L. T. 278, 0. A. 

(flf) Reteniion of Aascla hy Bepreeeniaiive, 

8667. General rule — Liability for misconduct.] — 

Bennett r. Attkins, No. 8559, ante, 

8668. Interest charged against representative — 
Whether costs follow.] — Interest against oxors. for 
balances in their h^ds : with costs, upon the 
circumstances ; not of course, merely as charged 
with interest. — Ashburnham v. Thompson (1807), 
13 Ves. 402 ; 33 E. R. 345. 

Annotation : — Conid. Tebbfl r, Carpontor (1816), 1 Hadd. 290. 

8669. .] — (Cotton v. Clark, No. 8041, 

ante, 

3670, .]— Eolin V, Bandbrson, No. 

8598, ante. 


tended, on the authority of Haldenby v. Spofforth , 
No. 8661 , ante^ that pltf . was entitled to her costs of 
the action : — Held : that case must be understood 
to decide that the representative of a defaulting 
exor. is entitled to costs out of the exor.’s assets, 
not out of the assets of the original testator whose 
estate is being administered, & accordingly pltf. 
could not be allowed to retain her costs of the 
action as against the cestui que trust, though she 
was entitled to her costs, charges & expenses as 
trustee other than those of the action,-^} ubney 
V, Gurney (1883), 48 L. T. 529. 

8664. Representative In double capadtyr- 
Testator’s assets — ^Dlstiiiguished from defaulter’s 
estate — General costs.] — ^Au exor. died insolvent, 
having misapplied the assets. An administra- 
tion suit havi^ been instituted against his exors., 
who had received part of testator’s estate, they 
duly accounted for what they had received : — 
Held : they were entitled to the costs of accounts 
against themselves, but not to costs of accounts 
agai n st the estate of the insolvent exor., dc as 
to other costs of suit, being parties in both 
capacities, they should have half the costs. — 
Palmer v. Jones (1874), 43 L. J. Oh. 349. 

AmtoM^.^WpOd. Be Kitto, Kitto v. Lake (1879), 28 
W* J?* Griffiths, Griffiths v, l^wis (1884), 


8671. Retention under claim of right — ^For 
Indemnity — Respecting trade oontracts of testator.] 

— Testator left the bulk of his property, all 
X)ersonal, to his wife, after a few pecuniary legacies. 
Testator left a large contract for wheat incomplete 
at bis death, & was the personal representative of 
his deceased father’s &> brother’s estates, in respect 
of which there were still unsettled claims. The 
exors. paid the small legacies ; but before paying 
over anything to the widow, required, as an 
indemnity, to have a large portion of the residue 
impounded for twenty years. The widow at first 
agreed, but afterwaxds withdrew her consent, 
& filed this bill for administration payment 
over. No additional claims were established either 
in respect of the wheat or the esters wffich 
testatOT represented, or otherwise : — Held : though 
the period of twenty years was too long to ask to 
have the indemnity fund impounded, yet the 
exors., defts., were entitled to their costs. — 
Cambray V, Draper (1852), 20 L. T. O. S. 14 ; 
16 Jur. 735. 

See, further. Part V., Sect. 1, sub-sect. 2, B., 
ante, 

8672. Retention lor seven yean — Without Invest- 
ment — ^UabUlty^to date of nearing.] — Exors. who 
had retained the assets in their hand for seven 


PART VllL SECT. S. SUB-SBCT. 1.— 

B. (s). 

sees I. Interest ekarged agoinet ranr- 
eeniatite — Whether com fMow .\ — 
being a lanatlc. Sc eiitttled to main* 
teiuEuioe out of the ineome of a fond 
in the hands of exors.. brought an 
action for the income, Sc for admtnis* 


hation. The master reported a babmoe 
of tnoome in the hands ctf the exors., 
beltw an amount charged against thmn 
tor interest upon money* retidned by 
them 9c not Invested socMdlng to the 
terms of the vrin ; bot the conduct ot 
the exors. was otherwise proper: — 
Held: if the 4 neirt;ion (d the Itabhity of 
the exors. for the Int^est had been 


the only one In the action, the oxors. 
should have been ordered to pay Uw 
costs; bnt inasmuch as a goneral 
administratiim was iiTmrrniiaHlr 
sought by biU^lfc granted, no cost* 
should be awarded for or against ^ 
exors.— -M cCarduc v, Moork 
2 O. H. 229.— CAN. 
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vears uniuvcstod, thei*e being no debts, ordered 
to pay the coste, to the hearix^, of a legabtee’a suit 
to administer the estate. — ^T icknbr v, Bmitu 
( 1856), 3 Sm. & G. 42 ; 26 L. T. O. 8. 44 ; 1 Jur. 
N. S. 990 ; 3 W. R. 224 ; 65 E. R. 565. 

3678. Fraudulent retention — Repayment of 
balance — ^EOeot on liability.] — Testator died in 
1838, having appointed T. & W. his exors. 
Thirteen years afterwards W. died ; four 
years after his death a creditors’ suit was instituted 
against T. & the representatives of W. in which 
accounts were taken, & it was certified that 
testator’s estate Ivas barely sufficient to pay his 
debts & legacies. Four years later a second suit 
was instituted by a legatee, challenging the 
accuracy of the accounts in the creditors’ suit, & 
it was then ascertained tliat large balances had 
been improperly detained by T. & W. The judge 
having directed that, upon payment by T. of 
wliat had been found due. Ids costs should be paid 
out of the estate, & in the same event the costs of 
the representative of W. should be raised out of the 
estate & carried to a separate account, with libert/y 
to either party to apply : — Held: neither T. nor 
the representative of W. was entitled to costs, even 
on the terms of paying the balance that was due 
fmm them. — BlRKs r. Mickletuwait (1801), 
31 L. .1. Vh. 302 ; 13 L. T. 31, L. (). 

Annotation : — Refd. Micklcthwaitc v. Wiii8tu.ulcy (1864). 

31 L. J. CU. 281. 

{h) Oiher Cases. 

8674. Partial distribution of estate— Wrongly 
made— Costs apportioned.] — Hilliaiid v. Fulford, 
No. 8880, posf. 

8675. Legacy paid in court — Doubt as to who 
entitled — Costs out of residuary estate.] — Re 

Biukett, No. 8800, posl. 


Suu-SECT. 2. — CJOSTS OF PERSONS OTHER 
THAN Representative. 

A, In General. 

6V<', (lenetally^ 1*uactice. 

8676. General rule — In discretion of court — 
R. S. C., Ord. 65, r. 1.] — lie Blake, Jones v, Blake, 
No. 8135, anfe. 

8677. .] — An action was brought 

by a married woman & her infant children by 
their next friend against a trustee & exor., asking 
for administration of the trusts ol a will &; settle- 
ment, &; for accounts of the principal &; income of 
the trust property, making charges of misconduct 
against deft. &; seeking to charge him with the 
costs of the action. At the trial an order was made 
for administering the trusts, witli special inquiries 
as to the alleged acts of misconduct. On taking 
the accounts it appeared that deft, had before 
action given a correct account of the capital, but 
that in the accounts he had rendered of the income 


he had not accounted for nearly so much as he 
ought. The special cases of misconduct alleged 
against him were not substantiated. Htf.’s 
costs relatiz^ to the income account, ^ deft.’s 
costs of the rest of the action, were ordered to be 
taxed & set off against each other. Pltfs. appealed, 
asking that their costs, or at all events those 
incurred before R. 8. 0., 1883 [Ord. 05, r. 1], except 
those ordered to be paid by deft., might be paid 
out of the trust property : — Held : the order w as 
not appealable, for the costs of a hostile action, 
seekii^ to charge deft, with costs on the ground 
of acts of misconduct, were not within the old 
rule of the Ot. of Ch., that pltf. in an administra- 
tion action was entitled to costs out of the fund 
unless there were special grounds for depriving 
him of them, but were in the discretion of the 
judge. — ^W illiams v . Jones (1886), 84 Ch. D. 
120 ; 56 L. J. Ch. 1014 ; 56 L. T. 68, 0. A. 

8678. Former law — Party entitled — Unless 
special grounds shown.] — A married woman, who 
was one of the exors. of a testator &> also tenant 
for life of the residue, filed a bill for administra- 
tion of the estate. Upon the accounts being 
taken it turned out that the residuary estate was 
insufficient for payment of debts & costs, & 
that it would be necessary to resort to specifically 
bequeathed property. On further consideration, 
pltL was refused any costs of the suit, & the next 
friend was ordered to pay the costs of taking an 
account of what, if anything, was due from another 
of the exors. on an account current between him 
& testator. Pltf. appealed : — Held : as a residuary 
legatee or exor. filing a bill for administration was 
entitled to costs out of the estate unless some 
special grounds were shown for depriving him of 
them, the costs in question were not costs in the 
discretion of the ct. within Jud. Act, 1873 (c. 66), 
s. 49, & an appeal would lie. — Fartww v. Austin 
(1881), 18 Ch. D. 58 ; 45 L. T. 227 ; 30 W. K. 
50, (\ A. 

Annotations : — Folld. lie McClollaii. Mcaellaii r. Moaellau 

(1885), 20 Ch. D. 405. Consd. WiUiams v. Jones (188G), 

34 C’h. D. 120 ; Brown v. Burdett (1887), 37 Ch. II. 207. 

B^. Turner v. Hancock (1882), 20 Qi. D. 303. 

8679. .]— R. 8. C., 1883, Ord. 65, 

r. 1, directing that the costs of all proceedings in 
the Supreme Ct., including the administration of 
estates & trusts, shall be in the discretion of tJie 
ct. or a judge, applies in the case of causes & matters 
pending on OcL 24, 1883, when those rules came 
into operation, only to the costs of proceedings 
taken on & after that day ; & the costs incurred 
in proceedings taken in such causes & matters 
before that day, although not adjudicated upon until 
afterwards, are not within that rule. In cm action 
for administration by one of several residuary 
legatees all the proceedi^s except those on subse- 
quent further consideration were taken before Ord. 
65, r. 1, came into operation, though the costs were 
not adjudicated upon until the order on furthtT 
consideration which was made afterwards : — Held : 
an appeal would lie as to the costs of such prior, 
though not as to the costs of such subsequent 
proceedings. — Re McClelian, McClellan v. 


PART VIII. SECT. 8, SUB-SECT. 2.— A. 

b. Costs of other litigation.] — lu 
an admiuistrutluu suit it appeared 
that the Htepfather of one of the 
children of deceoHed, who ha<l the 
care of the child, hud been Hiied for 
the child’s board while at school, his 
mother beincr a creditor of the estate, 
Sc neither she nor her husband having 
any funds to pay for such board, while 

J. — ^VOL. XXIV. 


there were funds applicable thereto ; — 
Held : the stepfather should be 
aUu^\’cd the costs of such suit. — 
Mbnzucs V. limucY (1851), 2 Gr. 644.— 

CAN. 

0. Party nunreessarUy making or 
resisting claim.] — The Supremo Ct.. 
on appeal from the Probate Ct., will 
exercise a discretion as to costs, ft 
will in general give costs against a 


party unnooessarily making or resisting 
a claim. — Re McDonald *b Estatk 
(1853), 2 N. S. R. (James) 123. — CAN. 

d. Undue infiuenee pleaded <£< sub- 
sequenily altandoned.] — Moubkru r. 
JUNICH (1015), 32 W. L. n. 544 : » 
W. W. It 246 ; 26 D. L. U. 768.— CAN, 

e. Attorney • Oeneral.] — The A.-0. 
having been served with notice of a 

X 
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Sect, 8. — Costa: Sub-aect. 2^ A, <fc B. (a)«] 

McClellan (1886), 29 Ch. D. 496 ; 64 L. J. Ch. 
669 ; 62 L. T. 741 ; 33 W. R. 888 ; 1 T. L. R. 400, 
O.A. 

Jnm^aH&n: — Reid. Brown ». Burdott (1887), 37 Ch. D. 
207. 

gQgO. .] — Williams v. Jones, 

No. 8677, ante, 

8681. Proceedings teken before October, 1883 — 
Adjudication after — Not within R. S. C., Ord. 65, 

No. 8679, ante, 

8682. Proceedings beneficial to estate — Costs out 
of estate.] — A crecUtor, who proves before the 
master, has generally no costs. But if his proof 
is beneficial to the e^te, as where he saves by it 
the expense of a suit, &> there are extraordinary 
costs, the ct. will give them on petition (Leach, 
V.-O.). — Harvey v, Harvey (1821), 6 Madd. 91 ; 
56 E. R. 1025. 

8683. .] — A suit was instituted for 

administeiiug a fund settled in trust for & in wliich 
A., B., C. & D. were entitled to shares. A. had 
mortgaged her share for more than its value ; 
A. (lied, &, upon her next of kin being cited, 0. 
took out administration : — Held : the costs of 
administration should be borne by the general 
fund, the administration having b<3en taken out for 
the l^neflt of all the parties to the suit. — Co'rroN 
V, Penrose (1849), 18 L. J, Ch. 128 ; 12 L. T. O. S. 
491 ; 13 Jur. 761. 

8684. Defence in place of representa- 

tive.] — Bauer v, Mitford, No. 8257, ante, 

gg 35 , .] — ( 1 ) No costs ought to be 

given out of an estate in an administration suit, 
except for such proceedings as are in their origin 
directed for tlie benefit of the estate, or which have 
in their result conduced to that benefit. 

(2) Where fraudulent charges are made against 
trustees, &> inquiries into the truth of them are 
directed by the ct., if in the result it is proved that 
such charges were unfounded, the costs consequent 
upon the investigation will be thrown upon the 
party making them. — Bartlett v. Wood (1801), 
30 L. J. Ch. 614 ; 4 L. T. 692 ; 9 W. R. 817, 
L. C. 

AnnoUUions : — Ah to (1) Apld. C^oggao v. Allen (1882), 22 
Ch. D. 101. Consd. lie Ormston, Goldrliig v. Lancaster 
(1887), 58 L. T. 74. Bcfd. Re Cope. Ji’Anguier v. Cope 
(J885h 1 T. L. H. 611 ; Plumb v. CJraker (1885), 16 Q. B. D, 
40 ; Power v. Parker (1887), 4 T. L. It. 143, 


accounts taken showed that pltf . had been fllighily' 
overpaid : — Held : pltf. mum have no costs <n the 
action, A must pay the costs of the rendeiing of the 
income account. — Obogoan v, Allen (1882), 22 
Ch. D. 101 ; 47 L. T. 437 ; 31 W. R. 319. 

i4nno(aiion« Re Cope, D’Amniier v. Cope (188M, I 

■ “ ; Be M*01eUaii, M*Clenw v, M*CaoUau (1886), 


T. L. 11.611 . 

1 T. L. It. 400. 


8687. .] — ^An action was begun on 

Apr. 19, 1882, by a person who liad bought a sliare 
in an estate for £55 asking that the trusts of the 
will of a testator might be carried into execution, 
& his real & persons estate admini^rod by the 
ct., & that all proper accounts & inquiries mignt be 
taken & made, A directions given. No allegation 
was made in it of any kind of misconduct on the 
part of the trustees. The claim showed that the 
widow of testator, who, by the will was tenimt for 
life of all the real A personal estate, was still living ; 
there was no doubt as to who were the persons 
ultimately entitled. On Mar. 17, 1883, the usual 
judgment for administration was pronounced, A 
numerous accounts & inquiries were ordered to be 
taken & made. On Aug. 13, 1887, the chief clerk 
filed his certificate : — Held : (1 ) no benefit having 
rasultod to the estate from the action, A the action 
being an idle & vexatious proceeding, pltf. was not 
entitled to liis coats out of the estate ; (2) pltf, 
must pay all the costs of tills action since R. 8. C,, 
Ord. 65, r. 1, came into operation on Oct. 24, 1883. 
— Jie Ormston, Ooldring i*. IjAncaster (1887), 
68 L. T. 74 ; 36 W. R. 216 ; affd. (1888), 59 L. T. 
594, C. A. 

8688. Necessary proceedings — Properly instituted 
— Costs out of estate.] — Where the question at issue 
was the true construction of a will made by a 
testator, who might be said to have created in some 
degree the difficulty by the language he used ; & 
whci*e, mow^ovtir, the distribution of the estate was 
among the different momber.s of a family, A it was 
not a case in which any one class of persons was 
contending against another class : — Held : the 
costs might properly be allowed to come out of 
the fund. 

In administration suits the costs will be given 
out of the estate, if it appear that the suit was a 
necessary one, A properly brought before the ct. — 
Maxwell v. Maxwell (1870), L. R. 4 II. L. 606 ; 
39 I.. J. Ch. 698 ; 23 L. T. 325 ; 19 W. R. 16, 
H. L. ; affff, 8. C. eab nom. Maxwell v, llYSiiOP 
(1867), L. R. 4 Eq. 407. 

8689. ,] — Re Slaughter, Wal- 

ton V, Aitchison, [1907] W. N. 197. 


8686. .] — In an administration action 

no costs ought to be given out of the estate, except 
for those proceedings that are in their origin 
directed with some show of reason A a proper 
foundation for the benefit of the estate, or which 
have in their result conduced to the benefit 
thereof. A tenant for life under a will who had 
duly received the income of the estate, A whose 
solrs. had expressed themselves satisfied with the 
accounts rendered by the exors., instituted an 
action for the administration of the estate. The 


8690. Costs of necessary party.l — In a simple 
administration suit, the costs of all necessary 
parties are payable out of the estate. But where 
some of the residuary legatees have assigned or 
incumbered their share, they A their assignees 
are entitled to one set of costs only, namely, the 
costs of the assignors ; A as between the assignors 
A assignees, the assignees are entitled to receive 
such costs, in discharge of their own costs of suit, 
A to have the deficiency, if any, out of the share of 
their assignors. — Greedy v. Lavender (1848), 11 


motion for administration in goods in 
which the Crown had not any interest, 
&: as to which the Crown made no catie, 
& where other persons unsticcesftfally 
impeached the l^tlznacv of deceased, 
is not entitled to the costs of appearing 
on the motion. — Rcdmonp Sc Rkomond 
V . Babbsb a Barbkr (1863), 11 L. T. 
147.— IR. 

I. Next of kin ,] — Where the next 


of kin had not dironted the will when 
probate was applied for in common 
form, but the objection to granting 
probate came from the et., A the ct. 
ordered that an action should be 
oommenoed to establish the will in 
Mlenin form A the next of kin (died, 
A all that the next of Mn did was to 
raise the point whfoh bad beoa rai^ by 
the ct. A to cross-examine the 


witnesses: — Hdd : although the ct. 
decided to grant probate, the next of 
kin should DO allowed costs. — Fl^uo 
TaversK e. Kxlls (1903), 23 X. Z, 
L. It, 605.— N.Z. 


f. Unsmcenful jdainUff — IkmHfyd 
jHHfU of Imo for mice of court.)— An 
tuudooessful pltf. refused costs imt of 
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B«»T« 417 ; 18 L. J. Oh. 02 ; 12 L. T. O. B. 266 ; 
60 B. B. 878* ’ 


^oxamn V. Tomkins (1863), 8 Jnr. 
N. S. 168 : Ooe v. Mahood (167i). 28 W. R. 71. Mentd. 

\Villi8UDDUi (1880). 48 Oh. l). 810. 


8601. Issuo diroctod to ho tried — Costs of success** 
lul olalnumt .] — Re Dunn, Brinklow v. Sinoleton 
(1902), 46 Sol. Jo. 482. 


8602. Judgment obtained silent as to costs — 
Extent to which costs allowed.]— Where pltf. obtains 
jud^nent in an action for administration & nothing 
is 8Md about costs, he is entitled to liis coats down 
to judgment, dc he is also entitled to the costs of 
taking accounts after the judgnient, because they 
aa*e part of & parcel of the machinery of carrying 
out the judgment in respect of which he had already 
been allowed his costs . — Be Roby, Sherbrooke v. 
Taylor (1916), 60 Sol. Jo. 291. 

8603. Death of party entitled to costs — Devolu- 
tion, of right on heir.] — Wliere costs arc decreed to 
all parties oiit of a real estate, although one of 
them, who was entitled to receive costs, <liod before 
they were taxed, they do not mormntur runt 
personUf but Ids heir-at-law is entitled. — Blower 
V. Morrets (1751), 3 Atk. 772 ; 1 Dick. 251 ; 26 
E. R. 1242, L. 0. 

Antirttaiions : — Mentd. Morgan t>. Soudainoro (1796), 3 Ves. 

195 : Lowtea v. Colchester Corpn. (1817), 2 Mer. 113. 

6604. Security for costs of appeal — Whether 
executor entitled to demand — Where costs due to 
party appealing — From executor in representative 
capacity.] — In an administration action P. was 
ordered to pay K. the costs of an unsuccessful 
appeal, but <fied without pa 5 ring the costs, & 
leaving II. his devisee in trust & exor. P. had been 
found to be tcistator’s heir-at-law, & K. appealed 
from this Hading. On an application by H. for 
security for the costs of this appeal on the ground 
of the insolvency of K. : — Held : the fact that the 
costs unpaid by P. might be set off against & 
were sufheient to secure the costs of the appeal, 
was not a sullicient answer to the application of 
11., because as an exor. he was entitled to be 
indemnified, although it would have been a good 
answer as against P. — Ite Knight, Knight v. 
Gardner (1888), 38 Oh. D. 108 ; 58 h. T. 699 ; 
32 Sol. Jo. 305, O. A. 

Administration in county court — Discretion of 
court as to costs.] — Sec (Bounty Courts, V'^ol. 
XIII., p. 522, Nos. 720, 721. 

Inquiries relating to persons entitled — Costs of.] — 

See R. 8. 0., Ord. 65, r. 14 b ; Sub-sect. 3, G. (a). 

Costs in Probate action, see Part II., Sect. 6, 
sub-sect. 9, F. 


B, Proceedings InsiUuted hy Other Persons. 

(a) In QenereU, 

SeCt noWy R. S. 0., Ord. 65, r. 14 a. 

8695. Unxuocessful claim — Liability of claimant 
for costs.] — Cherry v. Mott, No. 8739, post. 

8696. Discretion of court.] — A testator 

bequeaiJied ail the residue of the estate & effects 
which, at his death, he should have power to 
dimpoaft of, to trustees, in trust for the separate 
use of a married woman for her life, with a general 


power of appointment over fhte capital of the fund, 
& a limita^n, in default of appointment, in trust, 
for such persons of her blood & Mndrcd as would be 
entitled, under Stat. Distributions, to her personal 
estate, if she had died unmarried. By a codicil, 
ho bequeathed an annuity &; gave ail his property, 
in houses or in the funds, or of any other sort not 
(hbposed of by his will, & which had accumulated 
amce the making thereof, in trust for the married 
woman A three other legatees, equally to be divided 
amongst them. There was, at tei^tor’s death, 
no description of property not disposed of by ^ 
will or accumulated since : — Held : the beneficial 
title to testator’s property was not affected by the 
codicil, unless in the event of the married woman’s 
death without having fully exercised her power, 
& without leaving any person of her blood & kindred 
living at her death. 

Although the ct. decides against pltf., it may 
order the costs of all parties to be paid out of the 
estate. — Lee v. Dblane (1850), 4 De G. & Sm. 1 ; 
16 L. T. O. S. 102 ; 14 Jui*. 861 ; 64 E. R. 707. 

8697. .] — The costs of an unsuccessful 

attempt to establish a claim as a debt against the 
estate of a testator in course of administration, 
under the direction of the ct., directed to bo paid 
by claimant . — Re Skarles’ Estate, Hatch v. 
Searles (1854), 2 Sm. A. G. 147 ; 2 Eq. Rep. 614 ; 
23 L. J. Ch. 467 ; 22 L. T. O. S. 315 ; 2 W. R. 207 ; 
65 E. R. 342. 

Annotations: — Mentd. Carter v. White (1882), 20 Ch. D. 

225 ; France r. Clark G884), 26 Ch. D. 257 ; Faulks r. 

Atkins (1893), 10 T. L. R. 178. 

8698. .] — An alleged creditor carried 

in a claim, in an administration suit, for a debt 
alleged to he due from testator. The claim having 
been disallowed, claimant was ordered to pay the 
costs of the proceeding. — Yeomans v. Haynes 
(1857), 24 Beav. 127 ; 53 E. R. 305. 

9099 . Claim against representative 

— ^Distinguished from claim against estate.]— A per- 
son, who was not a party to the suit, came in under 
the usual advertisements to prefer a claim against 
testator’s estate. The summons being adjourned 
into ct., the claim was disallowed. It was, how- 
ever* held that the claim was good as against the 
extrix. of the estate, in respect of the share which 
she took under the will : — Held : the costs of so 
much of the summons as related to the claim against 
testator’s estate must be paid by the party making 
such ineffectual claim. — Bentley v. Bentley 
(1863), 1 New Rep, 390 ; 7 L. T. 819. 

3700 . .] — An apical on the construction 

of a will, if unsuccessful, will in general be dismissed 
with costs. — Glark v. Henry (1871), as reported 
in 6 Oh. App. 588, L. JJ. 

Annotations : — Mentd. Carter r. Smith (1871), 25 L. T. 555 ; 

Jte Dowllnff’s TruHt8_(1872), L. R. 14 Eq. 463 ; Apsey ». 

Apsey (1877), 36 L. T. 941 ; Babb v. Padwick (1880), 13 

Ch. D. 617. 

8701. .] — In an administration action 

an inquiry was ordered as to who was the heir of 
testator. The chief clerk found that R. was the 
heir, but that, in default of heirs on the paternal 
side, the heir-at-law was J. 

J. took out a summons to vary the certificate, 
& the ct. held that claimant, R., had not proved 
his relaUonsfaip to testator. The unsuccessful 
Glalmant asked for costs : — Held : there was no 


tbs sBtsfcs, but not ordered to pay 
eeete, wbme ehe bad taken out an 
erlsmatiuff tonunons to have a point 


arising upon the adminMratkm of a 
fund determined, & the point was a 
doubtful one, the et. being divided 


in opinion upon it. — RunnxKBXAU v. 
RxTDinBNlxau (1897), 16 N. Z. !>. R. 
464.— N.Z. 
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Executors and Administrators. 


Sect, 8. — Costs : Suh^sect. 2, B, (a), (b) <Sb ^c).] 

general rule entitling a claimant coming in on an 
inquiry in chambers in an administration action, 
& failing, to have his costs out of the estate. — 
Re Knight, Knight v. Gardner (1887), 67 L. T. 
238. 

8702. Proceedings facilitating administra- 

tion — Costs out of estate.] — If, through the 
exertions of a pltf., the ct. is enabled to distribute 
a fund or make a declaration of rights necessary 
for an administration, there, although pltf. may 
fail in his claim, the ot. will not permit the other 
paries to carry off the fruit of his exertions, with- 
out defraying his costs out of the fund. — 
Wedgwood v, Adams (1844), 8 Bcav. 103 ; 50 
E. R. 41. 

Annotation: — Befd. Jonee r. How (1850), 14 L. T. O. S. 

504. 

8703. .] — Cases in which costs 

may be given to pltf. out of an estate, notwith- 
standing the dismissal of the bill. 

Lord Langdale, in Thomason v. Moses^ No. 8740, 
post^ thought that the ct. had jurisdiction to give 
costs notwithstanding the dismissal of the bill 
where it had a fund to administer & the case was one 
in which the opinion of the ct. on the question in the 
cause was necessary to be taken before the exors. 
could properly administer the estate. ... It was, 
however, a rule to be applied with caution, for in 
cases where exors. could not safely administer the 
fund without declaration of the ct., a number of 
bills might be filed by different legatees requiring 
the decision of the ct. as to the validity or their 
claims if, although the claims should be dis- 
allowed, they were all to be paid their costs of the 
different suits, it might lead to injurious conse- 
quences (WlORAM, V.-C.). — WBSTCOTT t’. OUULI- 
^RD (1844), 3 Hare, 265 ; 13 li. J. Oh. 136 ; 8 
Jur. 166 ; 67 B. R. 382. 

Annotations: — Rd8. Jones r. H^aw (1850). 14 L. T, O. S. 

504 ; Wilson V. £deu (1855), 22 L. T. O. 8. 1?8. 

8764. .] — Pltf 8., static tliem- 

selves some of defts., to be next of kin, filed a 
bill for the administration of testator’s estate. 
Their claim was displaced upon inquiries directed 
by the ct., & other persons, not parties to the cause, 
established their right & became entitled to a large 
residue. The case beii^ one of gr^t difficulty & 
doubt, &> an investigation being absolutely 
necessary for the administration of the estate, 
pltfs. & defts. were allowed their costs out of the 
fund. 

(2) Costs of suit apportioned between real &, 
personal estate. — Johnston v. Todd (1845), 8 
Beav. 489 ; 50 E. R. 192. 

Annotations : — BeU. Re Somers, Somers v. Iloxbnrgh (1900), 

44 Sol. Jo. 551. Menkl. Lancashire tr. Lancashire (1846), 

15 L. J. Ch. 2C3. 

8705. .] — When a bill is filed for 

the purpose of administeiing an estate, raising a 
question, which must have been disposed of in 
some suit, the ct. will consider the estate gets a 
benefit from the suit, & will therefore order the 
costs to come out of the general estate, although 
pltf . may fail in his suit. . . . There must of course 
be a real subject of contest, a probabilis causa 
litigandif in respect of the claim. ... It cannot 


be said that, in the case of a person filing a bill, & 
making a claim which docs not furnish a probabilis 
causa liHgandit I could deal with it as a case in 
which the exors. could not have acted without the 
opinion of the ct. (Wigram, V.-O.). — Boreuam v. 
Bignall (1850), as reported in 8 Haro, 131 ; 68 
E. R. 302. 

Annotations: — Hsntd. Southern f>. Wollaston (18.52), 16 
Beav. 166; Re Lyno> Trust (1869), L. H. « Eq. 65; 
nrth V. Fielden (1874), 22 W. R. 622 ; Re Drew, Drew e. 
Drew, I1899J J Ch. 336 ; Re Coley, Hollln»8hoad r. Coley, 
(1903J 2 Ch. 102. 

8706. Made on reasonable grounds — Costs 

out of estate.] — In a suit instituted on fair grounds 
to establish a claim to a residuary bequest the ct. 
will give pltf., though failing, his costs out of the 
estate. — ^TUBNBB v. Prampton (1840), 2 Coll. 331 ; 
6 L. T. O. S. 314 ; 10 Jur. 24 ; 03 E. R. 757. 

8707. Benefiting residue — Residuary 

legatees not party to claim — Costs out of residue.] — 

Exceptions which had been taken in the cause & 
overruled, &- on further directions were dii*octed to 
be paid out of the shares of the residuaiy legatees, 
they not having been the excepting parties ; but- 
had the exceptions been allowed, they would have 
had great benefit. — T errell v. Matthew's (1813), 
1 L. T. O. S. 251. 

Unsuccessful charge of misconduct.] — Sec Nos. 
8077, 8085, ante; Nos. 8721, 8723, post. 

8708. Sufficiency of plaintiff’s Interest — Failure 
of contingent Interest after suit — (k>sts not allowed.] 

— bill was filed for the administration of testetor’s 
estate, by a party entitled to a contingent 
reversionary interest, & a decree for an account was 
obtained. Before the report, pltf. ’s intercsst wholly 
failed ; — Held : pltf. was not entitled to his coste 
of suit either as against defts. or the fund. — H ay 
r. Bowen (1842), 5 Beav. 010 ; 12 1j. J. Oh. 78 ; 
0 Jur. 1119; 49 E. R. 715. 

Annf^otion: — Ooaid. Seaton v. Grout (1867), 36 L. J. Ch. 
638. 

8700. Small reversionary share — Costs 

borne by plaintiff.] — Ackers v. Ackers, [1884} 
W. N. 

8710. Assignee of small sum — Effect of 

R. S. CL, Qrd. 65. r. 1 .] — Re Oumston, Goij>ring v, 
Lancaster, No. 8087, ante. 


(5) JntfjMroper or Vexatious Proceedings, 

See B. S. C., Ord. O.’i, it. 1,11. 

8711. Unnecessary action — Administration 
claimed by assignee of beneficiary.] — Cafe v. 
Bent, No, 7808, arde, 

8712. For account — ^No notice of completed 

appropriation — Costs of proceedings after notice.] — 

Exors. had made a division & appropriation of the 
residue. The husband of one of the residuary 
legatees, in ignorance of what had been done, filed 
a bill for an account. At the hearing, pltf., with 
notice of what had taken place, persevered in 
haying the accounts taken, & no substantial 
variaUon resulted therefrom : — Held : pltf. was 
entitled to costs out of the estate, up to the heari^, 
but pltf.’s Shu'S alone must bear the subsequent 


ART VIII. SE(^. 8. 8UB-8BCT. 2.-— would have lieon on notice, 

B. (b). without a bill, he hi not entiti^ to the 

h. Unnecessary aetinn.] — Where liuafeMed oocie tiKweby ooduioned. — 
pltf. Alee a bill for an admlnlslmtlon BoveiunoN e. SovxRinaN (1869), 15 
. in which the decree Or. 559.-H1AII. 


0 / infant 
liable,, 


k. On hdudf .. 

friend of infant personmy 
the caee of mnall estates, au admhustra- 
tion suit can only be justified where 
every possible means of avoiding the 
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costs. — Thompson v, Clive (1848), 11 Beav. 475 ; 
60 E. R. 901. 


AnnotaH^:---^CoDaA, Sprlnarett v, Dashwood (I860), 3 L. T. 
542. Betd. HUUard v. Fulford (1876), 4 Ch. D. 389. 


8713. Claim by tenant lor lile — When 

all income paid.] — Crogoan v. Allen, No. 8686, 
ante. 


8714. Separate actions when one sufflclent 

— One set ol costs only.] — Tnistees of a marriage 
settlement transferred, contrary to tlie trusts, 
£2,000 stock, part of the trust fund, to tlie husband. 
Two of the trustees became bkpt. Tlie remaining 
trustee, who was the father of the wife, by his will, 
gave to the trustees of the settlement £6,000 like 
stock, without declaring any trust of it, but 
directing certain bonds be sold, for giving his 
daughter “ her legacy of the above-mentioned 
£6,000 stock ” : — Held : the £6,000 was not given 
to the trustees beneAciaUy, nor to the daughter 
exclusively, but was given upon the trusts of the 
settlement, in satisfaction of the breach of trust. 

The daughter & the other ceaiuia que trust under 
the settlement instituted one suit, Si the daughter 
alone another against the father’s exor. The 
former sought to have the breach of trust made 
good, the other sought payment of the legacy : — 
Held : one suit would have been sufTlcient, & the 
costs of one alone would be allowed. — Bensusan 
V, Neiiemias (1851), as reported in 4 De G. & Sm. 

R. 878. 

8715. Instituted without sufficient inquiry — 

By next friend stranger to family.] — A next friend 
liaving hied a bill for the administration of a 
testator’s estate, & to protect the infants, without 
being a friend of the family, & without making 
sufficient inquiries : — Held : she must pay her own 
costs, although the suit resulted in the appointment 
of a new trustee, which was a protection to the 
estate. 

The Ct. of Ch. does allow strangers, that is, 
persons not members of the family, to institute 
these suits, but onlv after they have made reason- 
able inquiries ; only after they have ascertained 
that a suit is either necessary or at least desirable 
(Jessel, M.R.). — Edgley v. Adabis (1874), 31 
L. T. 13. 

8716. Costs out of plaintiff’s share ex- 

clusively.] — Where an administration action was 
unnecessarily commenced the ct. ordered pltf.’s 
costs of the action to be borne by pltf.’s own share 
of the estate exclusively . — He Cope, D’Auguier v. 
Cope (1885), 1 T. L. R. 611. 

8717. Costs of resulting proceedings .] — Re 

Blake, Jones v, Blake, No. 8135, atite, 

8718. On negligent conduct of action — 

Entailing expense.] — ^Brown v, Burdett, No. 
8610, ante, 

8719. Unnecessary evidence.] — All costs caused 
by unnecessary evidence must be paid by the party 
onering it. — Be Littlewood, LirTLEWOOD v, 
Collins (1863), 1 New Rep. 457 ; 8 L. T. 266 ; 
11 W. R. 387, L. JJ, 

8720. Unfounded charge of misconduct — Subse- 


quent investigation — Costs on plaintiff.] — Bartlett 
V, Wood, No. 8685, ante, 

8721. .] — An action was brought 

against the exor. & trustee of a will by the bene- 
ficiaries, in wliich they alleged he had committed 
certain breaches of trust, lb claiming the adminis- 
tration of the estate, the appointment of a new 
trustee, & of a receiver. At the trial an order was 
made by consent, by which certain inquiries, 
consisting of the common administration inquiries, 
& others with reference to tlie alleged breaches of 
trust, were referred to an official referee. The 
referee repoited altogether in favour of deft., 
the cause came on for further consideration : — 
Held : pltfs. must pay all the costs of the action 
up to & including the hearing on further considera- 
tion, except such costs as would have been incurred 
in obtaining a simple administration judgment. — 
Re Brook, Sykes v. Brook (1881), 50 L. .T. Ch. 
744 ; 29 W. R. 821. 

Anwtation : — Mentd. Cooke v. Newcastle & Gateshead Water 

, Co. (1382). lU Q. B. D. 332. 

8722. .] — Williams v , Jones, 

No. 8677, ante, 

8723. — — ,] — When a useless 

administration action had been commenced & 
unsupported charges made against trustees, the 
ct. refused to allow pltf. his costs of the action. — 
Power v, Parker (1887), 4 T. L. R. 143. 

' 8724. Provision charging costs to particular fund 

— No protection to plaintiff in improper action.]- 

Testatrix hod by her wUl created two residi^es of 
her estate, the one impure & the other pure 
personalty. Bequests to charities were made out 
of the pure personalty, & her debts & funeral & 
testamentary expenses were directed to be paid 
out of the impme personalty. The person 
interested in the pure personalty subject to the 
charitable gifts, brought an action against the 
exors. & trustees for the administration of the 
estate, & prayed that the costs thereof should be 
paid out of the impure personalty : — Held : (1 ) the 
action had been properly brought, & by virtue of 
the will the costs of the action were payable out 
of the impure personalty ; (2) “ Testamentary 
expenses ” include the costs of such a reasonable 
& proper administration suit as would, in the 
absence of any direction by testator, have been 
ordered to be paid out of the general residue. 

It would be the duty of the ct. to deprive any 
pltf. of the costs of an improper [administration] 
suit, notwithstanding the fact of there being such 
a provision in the will [that costs ai*e to be paid 
out of a particular hmd] (James, L.J.). — Re 
Young, Young v. Dolman (1881), 44 L. T. 499, 
C. A. 

Creditors proceeding after notice of de&ciency.] — 

See Sub-sect. 2, C., post. 

Unsuccessful proceedings.]— Sub-sect. 2, A., 
ante. 

See, geyierally. Practice. 

(c) Unrmaondhle Proceedings hy Creditors, 

I 8725. Prosecution of action — No assets for pay- 
ment of debt — Notice of insufficiency given — Costs 


suit has been exhausted before suit 
brought. Where a next hiend dlM 
a buL for a minor, without having 
observed this rule, 8c the suit did 
appear to have been necessary in the 
interests of the minor, the next friend 
was charged with all the costs. — 
^Andiucw e. LaFlammb (1872), 19 
Or. 193,—— CAN* 


1. .] — ^When it appeared that 

the administration proceedings had 
been instituted without any snow of 
reason, or proper foundatlcm for the 
benefit of the estate, & that they had 
not, in their results, oonduoed to that 
benefit, pltf. was c^ered to pay the 
costs of all parties . — Re Woodhali. 
Garbutt ». Hkwson (1882), 2 O. 11. 


466.-~CAN. 

PART VIII. SECT. 8. SUB-SECT. 8.— 
B. (0). 

87861. ProaeeuHon of action — No 
ossete for payment of debt — Notice 
of insufficiency given — Cods payable by 
creditor ,] — la case a o^ditor brings 
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ExECtrroBS akq Administbatobb. 


Sect, Svb-seci, 2, B, (c) 'cfc jd),] 

payable by creditor.] — (1) In a creditor’s suit, it 
appearing that there were no assets applicable to 
the payment of pltf.’s debts, pltfs. were ordered to 
pay the costs. (2) But other creditors, entitled 
to a specific lien, having proved, were ordered to 
pay the costs of the proccediii^s mlative to their 
debts. 

(3) If where exor. states on oath that there is 
notiling to distribute, ho chooses to go on, the 
consequence of deciding that in such a case exor. 
is not to have costs would be that as other creditors 
may biing other suits harassing him in the same 
manner, he might be exposed to ruin (Plumer, 
M.R.).— Bluett v, Jessop (1821), Joe. 240; 
37 E. R. 840. 

AnnoteUUm:-^fLdA, SUntoa t>. Hatfield (1836), 1 Keen, 358. ^ 


had renounced probate k disclaimed, was refused 
to a creditor whose bill was dismissed upon pay- 
ment of his claim by acting exor. — I%NNy v, 
Bbavan (1848), 7 Hare, 183 ; 12 Jur. 936 j 68 
E. R. 64. 


(d) On Construction of Will, 
See R. S. 0., Ord. 05, r. 1. 


8732. Ambiguity resulting in proceedings — 
Whether costs out of estate.] — Whore the suit is 
occasioned by a difficulty in discovering testator’s 
meaning, the costs shall come out of the fund. — 
Baugh v, Reed (1790), 3 Bro. 0. 0. 192 ; 1 Ves. 
267; 29E.R.484,L.O. 


N. S. 586 : Plunkett V. Iiewis (1844), 8 Hare, 316 ; L^hton 
V. Leighton (1874), L. K. IS Kq. 45^ 


8726. 1 .] — A simple contract 

creditor who had instituted & prosecuted a suit 
for administration, in the face of information 
furnished by the legal personal representative 
that there were no assets for the payment of simple 
contract debts, was ordered to pay the costs of 
the suit.— King v. Bryant (1841), 4 Beav. 460 ; 
49 E. R. 417 ; sub nom. King v, Hammett. 11 
L. J. Ch. 14 i 5 Jut. 1052. 


j -x * rr I *3 — simple contract 

creditor obtained an order to administer the 
intestate’s -estate. He afterwards had notice that 
the estate was insufficient to pay the specialty 
creditor & the costs of the admini^ratrix, but he 
stUl persisted in prosecuting the suit i—Ueld : the 
fund murt be applied, first, in paying the costs of 
Mie atoimatratnx, then in paying pltf.’s costs 
down to the notice, dc tlie residue in payment of the 
specialty creditor.— Sum van v, Bevan (1856), 
20 Beav. 399; 52 E. R. 657. 


8728. ,] — A creditor’s suit 

having been instituted after a statement by the 
legal personal representatives that there were no 
assets, which statement turned out to be true, 
pltf. was ordered to pay the costs. — Fuller v. 
Green (1857), 24 Beav. 217 ; 53 E. R. 341. 
Annotation : — Bald. Farrow r. Austin (1881), 45 L. T. 227. 


8729. — 

Robbins v. Alexander 


— .] — Re Samson, 

(1907), 123 L. T. Jo. 80. 


8729a. Prosecution of action on Judgment — After 
notice of decree— Judgment obtained before decree.] 

—Boston r. Richardson, No. 8315a, ante. 


8730. Claim to appropriate part of estate— For 
payment of debt — Costs on creditors so claiming.] — 

Wmire pltfs. in a creditors’ suit claimed to have a 
particular part of testator’s estate appropriated 
towares payment^ of their debt, the expenses 
attending tlmt claim, being unconnected with the 
ge^r^ administration of the estate, were directed 
to be bor^ by pltfs. The other creators were not 
required to contribute towards them. — ^Dunning 
V. ^RDS (1847), 2 Ph. 294 ; 16 L. J. (3h. 403 ; 
11 Jut. 649 ; 41 E. R. 956, L. C. 


8781. Opposition to motion to dismiM aotlon- 
Upon payment of claim.]— The costs of pltf. in a 
creditor s suit, in opposing a motion to dimnimi for 
want of prosecution by a party named exor., who 


8733 . — ^When testator expresses him- 

self so ambi^ouslv os to make it necessary to come 
to this ct., the costs shall be paid out of liis general 
assets. — JoLLiPPE v. East (1789), 3 Bro. 0. O. 25 ; 
29 E. R. 387, L. C. 

Annotation Ifsntd. Morley t>. Bird (1798), 3 Ves. 020. 

8734. ,] — Costs of a doubt upon the 

meaning of the will out of the general property. — 
Barrington v. Tristram (1801), 6 Ves. 345 ; 31 
E. R. 1085, L. C. 

8785. — .] — Costs of a suit for a legacy 

out of the residue : the suit being rendered 
necessary either by the conduct of the extrix., 
who was the residuary legatee, or by the disposition 
of testatrix. — Wilson v, Brownsmitii (1803), 9 
Ves. 180 ; 32 E. R. 671. 

8736. .]— Lister v, Shbrningham 

(1816), 1 Ncwland’s Chancery Practice, 3rd ed. 
at p. 592. 

( 8787. — j — .] — The principle on 

costs are given out of the estate is that the party 
was led into the suit by the state of deceased’s 
testamentary papers. — Hn.LAM v. Walker (1827), 
1 Hag. Ecc. 71 ; 162 E. R. 610. 


8738. .] — Ripley v, Moysey, No. 

8790, post. 


8739. — I ,] — Where testator has created 

such a difficulty that the estate cannot be 
ad m i n istered without coming to the ct.,!!^ estate 
bears the costs ; but where a claim is made, wWch 
prevents the exors. acting, k which turns out 
unfounded, the party m^ing the claim must 
bear the costs. — Cherry v. Mott (1830), 1 My. k 
Cr. 123 ; 5 1.. J. Ch. 66 ; 40 E. R. 323. 


; — MVHMi. A^namDonayno v. uruuKUkii iioixj, 

Biflooe v. Jackson (1887), 35 Ch. D. 400 ; 
Jte Slevfn, Slevln v. Hophom, [1891] 2 Ch. 236. 


8740. — ,] — In a suit to obtain the 

decision of the ct. on a very doubtful will, pltf, 
turned out to have no interest. The ct. upon 
making a declaration of the rights ordered the 
costs of all parties out of the fund. — ^T homason v, 
Mo8E8 (1842), 5 Beav. 77 ; 6 Jur. 408 ; 49 B. B. 
606. 


Anfiotanona Conid. Wostoott v. OulUford (1844), 3 Haw, 
26^^ HoU. Jones V. How (I860), 14 L.T. 0.8. 504; Wilson 
V. Eden (1854), 23 L. J. Ch. lOlf. Mantd. Bo) ~ " 

(1853), 17 Jnr. 159* 


Boys V. Bradley 


Compare No. 8703, ante. 


it ^^bere are no assets 
^ payment of bis claim, 
” the iidonnation appear to hare been 
substentlaMy correct, he may hare to 
pay the costs of the suit.— (Jnr Bane 


V. SoATOHsm) (1871), 18 hr. 185.— CAN. 

._J9* decree /or adminia- 

bw4ipn.J— The fact that a creditor ot an 
wtate 1^ proceeded at law after a 
decree for administration has been 


obtained, is not sufficient to deprire 
bim^of his oosts, eltb» at law or oi a 
moUon in this ct, to restrain ills 
^ion.— He Lanotrt (1871), ^8 W, 
630. — CAN, 
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8741. -- — Claim between legatees.] — In 

a suit for administering a testator’s estate, a legacy 
was claimed by two legatees adversely to each 
other : — H^d : as the question arose on testator’s 
will, the costs must be borne by his estate, & not 
by the legacy. — ^Wir^N v. Squiub (1842), 13 Sim. 
212 ; 12 L. J. Oh. 139 ; 60 E. B. 83. 

8742. Not affecting whole estate.] 

— Where a question is raised between specific & 
general residuary legatees, on the construction of 
part of a will whether a specific sum does or not 
fall into the general residue, tlio costs form part of 
the general administration costs, although in fact 
there is no question of an administration of the 
whole estate. — Ix>nsdale v. Bbrchthold (1857), 
as reported in 3 Jur. N. S. 328. 

AnnoUUiom : — ^Kentd. lie Skinner’s Trusts (1860), 1 John. & 

U. 1U2 ; lie Bowes Strathmore v. Vane, 11696] 1 Ch. 507. 

8743. .] — It was a fair question of 

construction, &; the costs must come out of the 
residuary estate (Ix)HD Lynpiiurst, 0.). — Sau- 
MAREZ V. Saumarez (1845), 5 L. T. O. S. 261, 

li. 0. 

8744. .] — Costs given to pltf. notwith- 

standing the bill, raising a question on the construc- 
tion of a will, dismissed. Costs given to pltf. out 
of the fund in question directed to be set on against 
payments out of such fund erroneously made by 
the trustees to the use of the pltf. — Cooper r. 
Pitcher (1845), 4 Hare, 485 ; 67 E. R. 739 ; 
appeal (1846), 16 L. J. Ch. 24, L. C. 

Annotaiiona: — Mentd. Re Hairton'^ Truste (1864), 4 New 
Rep. 56 ; Pringle v. Oloag (1879), 27 W. R. 574 ; Staniar 

V. EvauB, Evans v. Utaniar (1886), 56 L. J. Ch. 581. 

8745. .] — B. devised to S. a piece of 

land in N. ; B. then declared his desire to erect 

endow almshouses in N., &; he empowered his 
trustees so soon as land in N. shall have been 
legally dedicated to cliaritable uses, by some other 
person within twelve months after his decease, *to 
pay to the trustees of the intended charity a sum of 
1660 ,000 to be devoted to the purposes of the 
charity, but not to be applied to the purchase of 
lands for same : — Held : as there was no question 
of construction occasioned by the obscurity of the 
will itself, the costs were ordered to come out of the 
fund bequeathed. — Philpott v. Bt. George’s 
lIospiTAi. (President & Governors), A.-G. v. 
Philpoit (1857), 6 11. L. Cas. 338 ; 27 L, J, Ch. 
70 ; 30 L. T. O. S. 15 ; 21 ,1. P. 691 ; 3 Jur. N. S. 
1269 ; 5 W. R. 815 ; 10 E. R. 1326, II. L. ; revag, 
(1855), 21 Beav. 134. 

Annotaiiona: — ^Nentd. Loohmero v. Cnrfcler (1855), 3 Eq. 
Hep. 938 ; Hartshome e. Nicholson (1858), 26 Beav. 58 ; 
Bent V. AUoroft (1861), 3U Beav. 335 ; Hall v. Warren 
(1861), 9 H. L. Cas. 420 ; Sewell e. Crowe-He^ (1866), 
L. H. 3 Eq. 60 ; Cresswell v. Cresswell (1868), L. H. 6 Eq. 
69 ; lie Watmongh’s Trusts (1869), Ij. H. 8 Eq. 272 ; 
Slnnott v. Herbert (1871), B. H. 12 Eq. 201 ; ChamTOrlayne 
V. Brookett (1872), 21 W. K. 299 ; Re Cox, Cox e. Davie 
(1877 7 Ch. D. 204 ; Re Hedgman, Morlcv v. Coxon 
(1878 , 26 W. H. 074 ; Re dhrlitmas, Martin v. Laoon 
[1885 , 30 Ch. D. 544 : Re Holbnme, Crates v. li^killop 
(1885 , 53 li. T. 212 ; Cotton v. Imperial Sc Foreign Agency 
& Investment Corpn.. {1892] 3 Ch. 454. 

8746. J — Costs out of the estate 

directed to be pai(l to pltf. who wholly failed in 
her suit, the trustee, who was deft., h|i.ving asked 
for a declaration as to the construction of the will. 
— ^Merlin n, Blagbave (1858), 25 Beav. 125 ; 63 
E. R. 584. 

8747. J — The costs of all parties must 

be paid out of testator’s estate, as the difficulty 
was created by testator himself (RoMiUiY, M.R.). 
— ^M^Clxtiib V. Evans (1861), 29 Beav. 422; 30 


L. J. Oh. 295 ; 3 L. T. 870 ; 9 W. R. 428 ; 54 E. R. 
691. 

8748. .] — Tlie costs of a bill filed to 

determine the rights of pltf. under a will of difficult 
construction, & to which a demurrer was allowed, 
given out of testator’s estate. — Evans v, Rosser 
(1864), as reported in 3 New Rep. 686 ; 10 L. T. 
169 ; 10 Jur. N. 8. 386. 

Annotaiiona : — ^Mantd. Allen v. Jackson (1875), 1 Ch. D. 399. 

Re Moore. Trallord v. Maconochie (1888), 39 Ch. D. 116 ; 

Re AUsop & Joy’s Contract (1880), 61 L. T. 213. 

8749. .] — Maxwell v. Maxwell, No. 

8688, ante, 

8750. .] — The bill in an administration 

suit raised a question regarding testatrix’s will, 
upon the decision of which depended pltf.’s title 
to any interest in her estate. The decision being 
against pltf. taking any interest his bill was 
dismissed with costs. — ^Anderson v. Anderson 
(1872), L. R. 13 Eq. 381 ; 41 L. J. Ch. 247 ; 26 
L. T. 12 ; 20 W. B. 313. 

Annotation : — Mentd. Re Trotter, Trotter v. Trotter, 11899] 

1 Ch. 764. 

8751. .] — Rc Buckton, Buckton v, 

Buckton, No. 8972, post, 

8752. No directions as to expenses.] — 

Where the necessity for an originating summons 
to determine the true construction of the gift of 
a legacy in a will is attributable to the ambiguity 
of the language used by testator, & the will contains 
no directions as to the incidence of testamentary 
expenses, the costs of such summons must be borne 
by the residuary estate. 

R. 8. C., Ord. 65, r. 14 b, has no application to 
a case where the difficulty necessitating the applica- 
tion to the ct. is directly applicable to the imperfect 
phraseology of testator himself. — Re Hall-Dare, 
Le Marchant V, Lee Warner, [1916] 1 Ch. 272 ; 
85 L. J. Ch. 365 ; 114 L. T. 559. 

8753. .] — Testatrix devised property 

A. to one exor. X., & property B. to another exor. 
Y., &, owing to her ambiguous language, it was 
doubtful whether Blackacre was included in 
property A. or in property B., & also doubtful 
whether any part of property B. passed imder the 
specific devise thereof at all. There being no 
means of issuing the ordinary exor.’s summons 
owing to each exor. being a specific devisee, exor. 

X. took out a summons against exor. Y. &, the 
residuary devisees to determine the point of 
construction, & at the hearing the residuary 
devisees, while approving the summons as the 
proper method of deciding the matter, disclaimed 
all interest in the realty, leaving exor. X. &; exor. 

Y. to decide about that between them : — Held : 
the point of construction had to be decided in 
limine before the estate could be administered, 
& the costs must come out of the residuary estate. 
— Re Flecheb, King v. King (1918), 62 Sol. Jo. 
740. 

8754. Alter long acquiescence — Costs 

against parties.] — Where the paities claiming under 
a will h^ acquiesced for nine years in a particular 
construction of the will, & one of them then filed a 
bill to have it construed by the ct., the ct. refused 
to allow him his costs out of the estate, although 
the question was considered sufficiently doubtfiil 
to justify the application. — Y ocknby v, Hansard 
( 1844), 3 Hare, 620 ; 8 Jur. 822 ; 67 E. R. 527. 

8755. Misdeseriptlon of nature cl legacy — 

Costs ratably among speolfio legatees.^ — Legacies 
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Sect. 8, — Coats: Sitb-aect. 2, S, (d), (e), (/) db 
dbC.] 

of stook ^ren by a married woman by her will, 
executed in pursuance of a power : — Held : not- 
withstanding the stock was misdescribed, to be 
specific, and the costs of a suit instituted by the 
extrices, who were also the residuary legatees of 
testatrix for the purpose of having the trusts 
administered, directed to be borne ratably by the 
specific legacies. — Wakhen v. Posti.ethwajte 
(1845), 2 Poll. 108 ; 14 L. .T. Ch. 422 ; 5 h. T. O. H. 
387 ; 9 .Tur. 721 ; 63 E. R. 658. 

Annotations : — Refd. Moore v. DlokAon (1880), 29 W. K. 12 ; 
lie Orford, Neville v. Cartwright, Cartwright v. Balzo 
(1895), 73 L. T. 681. Mentd. vinoout v. ^dor & Man 
(Bp.) (1849), 8 C. B. 905. 

8756. Trust fund separated from residue — Costs 
out of fund.] — Where a question anses upon the 
interest in a trust fund, separated from the general 
residue, the costs must come out of the particular 
fund ; & having been given by the decree, as speci- 
fically prayed by the bill, out of the general person^ 
estate, the decree, though affiimed in other respects, 
was corrected in that particular ; being considered 
as relief prayed ; & therefore not within the rule 
against appealing for costs only. — Jenour v. 
Jenour (1805), 10 Vcs. 562 ; 32 E. R. 963, L. C. 

Annotations: — Contd. Lowrton v. Colohester Corpn. (1817), 
2 Mer. 113. Folld. Woodmeston v. Walker (1831), 2 
Buss. & M. 197. Consd. Angell v. Davia (1839), 4 My. & 
Cr. 300 ; lie Hall<Dare. Le Marohant v. Ijee Warner, [19161 
1 Ch. 272. Refd. Willis v. Yates (1834), Coop. temp. 
Brough. 498 ; Andrew's v, Lockwood & Abdy (1846), 15 
Sim. 153 ; Pennington r. UnoklOT (1848), 6 Hare, 451 ; 
Martinean v. Rogers (1856), 25 L. J. Ch. 398. Mentd. 
Cripps r. Wolcott (1819), 4 Madd. 11. 

8767. .] — Woodmeston v. Walker 

(1831), 2 Russ. & M. 197 ; 9 L. J. O. S. Ch. 257 ; 
39 E. R. 370, L. 0. 

Annotations : — Mentd. Brown e, Pocock (1833), Coop, temp, 
Brough. 70 : Knight v. Knight (1834), 6 Sim. 121 ; Massey 
V. Parker (1834), 2 My. & K. 174 ; MaJcolra r, O’Callaghan 
(1835), 5 L. J. Ch. 137 : Bradley v. Hughes (1836), Don- 
nelly, 116; Davies r. Thomycroft (1836), 6 Sim. 420 ; 
Johnson v. Freeth (1836), Donnelly, 16 ; Htifle v. Everltt 
(1836), 5 L. J. Ch. 138 ; Scarborough v. Borman (1840), 
4 Jur. 38 ; Tullett v. Armstrong (1840), 4 My. & Cr. 390 ; 
Jte Gaffee’s Settlmt. (1850), IH. Sc Tw. 635 ; Power v. 
llayne (1869), L. It. 8 Jiq. 262 ; Hatton r. May (1876), 3 
Ch. D. 148. 


6759. Debtor appearing in speoia! capacity — 
Husband of piaintiff.] — In a bill filed by a married 
woman to administer the estate of testator, & to 
establish her equity to a settlement to which her 
husband & his assignees in bkptcy. were made 
defts. : — Held : the husband was entitled to his 
costs, but assignees’ costs were refused. — R other- 
ham V. Battson (1854), 2 Sm. & G. App. viii. 

8760. Next friend of infant.] — The costs of 

a next friend of an infant in an admimstration 
action are treated as the costs of the infant, & 
accordingly they cannot be set off against a debt 
wliich the next friend owes the estate . — He 
Barton, Holt^nd v. Kkrsley (1912), 56 Sol. Jo. 
380. 

Costs of overpaid beneficiary .] — See No. 8744, 
ante; No. 8770, joosf. 

if ) By Mortgagee. 

See R. S. C., Ord. 65, r. 1. 

8761. Administration action by mortgagee — 
Estate deficient — Costs out of estate.) — Wliere a 
mtgee., instead of simply filing a bill to <‘nforre 
his securities, institutes or adopts a suit for a 
general administration, .dc the estate proves 
deficient, the costs of the suit are to be paid, in 
the first instance, out of the estate. — Armstuono 
V. Storer (1851), 14 Beav. 535 ; 51 E. R. 391. 

Annotations : — Distd. Wright r. Kirby (185^. 23 Beav. 463. 

B(^. f'ord V. Chesterfleld (1856), 21 Beav. 426 ; Ite 

Marine Mauslons Co. (1867), L. H. 4 Eq. 691 ; Jtr Oriental 

Hotels Co., I’erry r. Oriental Hotels Co. ( 187 1 ), L. It. 1 2 Eq. 

126 ; Jie Bame, Lee v. Barne (1890), 62 L. T. 922. 

8762. Costs as if piaintiff in ordinary 

administration.] — Generally, the costs of a mtgee. 
are added to his security ^ in whatever rank or 
order the security stands, his costs are united to 
it dc form part of it ; but if lie institute a suit for 
the administration of [the estate] of a deceased 
mtgor., his costs are those of a pltf. in an ordinary 
administration suit. — W iuoht r. Kirby (1857), 
23 Beav. 463 ; 29 L. T. O. S. 46 ; 3 Jur. N. H. 
851 ; 5 W. R. 391 ; 53 E. R. 182. 

Annotation : — Apld. Batten, Proffitt Sc Scott r. Dartmouth 

Harbour Coinrs. (1890), 45 Ch. D. 612. 


Costs of unsuccessful party.] — See Nos. 8696, 8700, 
8703-8706, 8730, 8740, 8744, 8746, 8748, ante. 

Proceedings on originating summons.] — Sec 

Sub-sect. 6, post. 

Effect of R. S. C., Ord. 65, r. 14B — Inquiry.] — 

See Sub-sect. 3, G. (a), (6), post. 

Sce^ generally y Practice ; Weills. 

(f) By Debtor to Estate. 

8758. Costs set off against debt — Effect of satis- 
faction of debt.] — (1 ) In a suit for the administra- 
tion of assets, a debtor to the estate, who is entitled 
to have Iiis costs of suit out of the fund, will not be 
allowed to receive payment of them, wliile lus 
debt continues unsatisfied, but the costs due to 
him will be set off pro tanio against the debt due 
from him. (2) Where the same solr. acts for 
exor. dc other co-defts., the estate will be ch^ed, 
in respect of exor.’s costs, only with that proportion 
of the sum due to the solr. from his clients, which 
exor., as between himself dc co-defts., ought to 
bear.— H armeii v. Harris (1826), 1 Russ. 156 ; 38 
E. R. 61. 

Ani^^:^Asto (1) Esld. Smith r. Dale (1881), 18 
^. 616 ; lU ^ham, Hannay t*. Basham (1882). 23 Ch. D, 
loA* BsWU Watson v. Row (1874), U, R. 18 Eq. 

680 ; Smith v. Dole (1881), 18 Ch. D. 516. ^ 


8763. 


Deflciency apportioned among 


incumbrancers.] — In an administration suit in- 
stituted by an equitable mtgee., who8<* security is 
insufficient, He deceased liad several othcT real 
estates, which were subject to sepan^te incum- 
brances thereon, if the personalty has been 
absorbed, Si, the proceeds of the sale of the rc^al 
estate be insufficient to pay the costs of the suit 
dz; the several incumbrances of the real estates the 
deflciency must be apportioned between & borne 
by the respective incumbrancers in proportion 
to the value of the instates. — Hhkppaud v. Bur- 
bage (18.53), 22 L. T. O. 8. 94. 


8764. 


Solicitor to testator de executor- 


Costs not payable from estate.] — (1) Whore mtgee., 
who is also solr. of testator Sl extrix., institutes a 
suit, in which a common administration decree 
is made, he is entitled to be paid his principal & 
interest out of a fund in ct., but not his costs, 
those being costs of an administration dc not 
mtgee.’s suit. 

(2) Where mtgee., who is also solr. to extrix., 
files a bill, in which a common administration 
d(^rec is made, & the next of kin subsequently 
get the conduct of the cause by reason of pltf.’s 

K tcullar position, they must stand pari passu wlUi 
m as to costs, both before A after the conduct 
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of the caruse is taken away from him, & he is not 
liable to pay the costs of an admini^ration 
Bummona taken out by them, though without 
notice of his suit. — Walter Stanton (1862), 
10 W. B. 670. 

8765. Conduct given to next of kin.] — 

Walter v» Stanton, No. 8784, ante. 

8766. Mortgage by representative — On security 
of beneficial Interest — Mortgagee made party — 
Costs not out of estate.] — Administratrix borrowed 
money for the repairs of a leasehold house, A 
secui*ed the I’epayment by mtge. of the shares of 
herself & another party in the beneficial intert'st. 
Mtgee. was made a party to a suit for the adminis- 
traUon of the estate : — Held : his costs could not 
be paid out of the estate.— Scitrrah v. S 
(1853), 2 W. R. 63. 

,See, generally t Mobtgaoe ; Practice. 

(y) Other Proceedings. 

8767. Persons unnecessarily made parties — No 
objection taken — Costs not allowed.] — Persons 
interested under a will & unnecessarily maiie 
parties to a suit for the administration of the estate 
were ordered to bear their own costs, tliey not 
having objected to their being parties in their 
answers or at the hearing. — Williams v. Williams 
(1853), 1 W. R. 237, L. ,1.1. 

8768. Inquiries in district registry — Hearing in 
London — Costs taxed in London.] — Where an 
administration decree directed accounts k> in- 
quiries to be taken in the district registry ^ 
ordered that upon the result being reported the 
action should be heard in London on further 
consideration, the ct. refused tri allow the costs 
of the action to be taxed in the district registry. — 
Iklam V. Irlam (1870), 24 W. K. 949 ; 3 Char. 
Pr. Gas. 282. 

8769. Purchaser of part of estate — Unnecessarily 
served with notice of Judgment — Objection taken.] 

— In an action for administration, notice of the 
Judgment was served by pltfs., under an order 
of the ct., on P., a purchaser of part of testator's 
estate in which pltfs. were not interested. Ue was 
not a party to the action, & it did not appear from 
the Judgment how ho was aitected. In order to 
ascertain Ids position, he entennl an appearance 
under r. 41 of Ord. 10. On finding that he was 
not aitected bv the Judgment, he served notice 
of motion on pltfs. that the order directing service 
might be di^harged for irregularity, that the 
service might be declared irregular & set aside, that 
the appearance entei>ed by lum thereupon might 
be vacated, & that the coats of the application & 
consequent on the service might be paid by pltfs. 
The motion was ordered to stand over, & P. was 
kept in the proceedinjra till the hearing on further 
consideration, when the judge refused to give him 
any costs : — Held : P. was not a person who 
ought to have been served under r. 40 of Ord. 10, 
& the service was irregular, P. was right in appear- 
ing to the notice. His appearance must be vacated, 


& pltfs. must pay the costs in both cts., including 
the costs of appearance & all costs consequent on 
the service. — Be Symons, Betts v. Betts (1886), 
54 L. T. 501, 0. A. 

8770. Legatee entitled to coste— Overpaid as to 
amount of legacy — Costs deducted from excess.] — 

"S^ere one of several beneficiaries under a 
has been paid in respect of his share an amount 
which was not in excess of his share having regard 
to the value of the estate at the date of pa^nnent, 
if by reason of subsequent depreciation in the 
value of the estate it becomes impossible to pay 
to the remaining beneficiaries simil^ amounts in 
respect of their sliares, the beneficiary who has 
been overpaid will not be required to repay the 
difference between the amount received by him, 
& the shares of other beneficiaries. The over- 
paid beneficiary will, however, not receive out of 
the estate his costs of an action to administer it, 
until, by deducting such costs from the amount 
received by him, his share has been reduced to an 
equality with the shares of the other beneficiaries^ 
— Re Winslow, Fuere v. Winslow (1890), 45 
Gh. D. 249 ; (JO L. .1. Gli. 20 ; 63 L. T. 485 ; 39 
W. R. 120. 

nnoUilittn : — Ck>nsd. Rc Addison v, Topp (1892), 

L. T. UG. 

C. Parties in Same Interest. 

8771. Legatee & assignee — Whether legatee's 
costs only allowed — Right of assignee against 
legatee.] — Greedy v. Lavender, No. 8690, ante. 

8772. .] — In an adniinistration 

suit a legatee who has assigned his interest, & 
the assignee to whom he has assigned it, arc 
only entitled to such an amount of costs as the 
legatee would have been entitled to had he made 
no assignment ; & as between the assignor & 

assignee, even where the assignment includes only 
a part of the assignor’s interest, & he therefore 
remains a necessary pail/y to the suit, the assignee 
will be paid in full out of the amount allowed in 
priority to the assignor. — T urner r, Gowdon 
(1871), 19 W. R. 403. 

8778. .] — Re Goss, Nicholls v. 

Kino, [1884] W. N. 192. 

8774. .] — Where shares of parties 

bcmeflcially interested under a will have been 
incumbered, one set of costs is allowed in respect 
of eacli share [in an action to adminwter the will], 
but without deducting the additional expense 
incurred by reason of the incumbrances. — Goates 
V. Coates (1864), 33 Beav. 249 ; 3 New Rep. 
355; 33 L. J. Ch. 448 ; 9 L. T. 795 ; 10 Jur. N. S. 
632 ; 12 W. R. 634 ; 55 E. R. 303. 

AnnotaiUm : — Apprvd. Goe ». Mahood (lS74), 23 W. R. 71. 

8775. Assignee's costs disallowed — Appear- 

ing separately from legatees.] — A., a legatee under 
the will of t^tator, assigned his inter^ to B. for 
the benefit of his creditors. A suit was instituted 
for the administration of testator’s estate, to 
which A. & B. were made parties ; A. joined with 


PART VIII. SECT. 8, SUB-SECT. 2.— 
B. (f ). 

n. Proceedings on ettation to render 
aceount.) — Before the oosts of the 
prooeedingB on citation to render an 
aooount can be allowed against an 
adminlatratcMr personally, notice most 
be given, & he must appear from the 
evidence to have acted fraudulently. — 
Re Haubton’s Estatr (1857), 2 


Thom. 195.— CAN. 

o. Accounts improperly kept — By 
repre9eniativt ,\ — The personal repre- 
sentative baa kept veiv imperieot 
accounts of the estate, Sc tboM brought 
into the master’s office had been made 
up nartlv from scattered entries & 
pcurtly from memory : — Held : a 
Bufflesent justification for the institu- 
tion of an administration suit, Sc pltf. 


was entitled to the oosts from deft, 
up to the hearing, although no loss 
had occurred to the estate. — Kuxjns 
V. KILI.INS (1881), 29 Or. 472.— CAN. 

p. Action, to compel legatee to 
execute release .} — ^Where it was held 
that a legatee having signed a receipt 
not being by law bound to execute a 
release, no oosts were jEiven against 
bifn In an action undefended to compel 



844 . ExSCmOBS AND 

Sect. 8. — Costs: Sub-sect. 2, C.^J), <S? E.; sub-sect. 

3» A. <fc -B.] 

other legatees in his answer ; B. answered 
w^parately : — Held : B. was not entitled to costs 
out of the testator's general estate. — llBYWot>D 
V. Ghazebbook (1849), 3 De G. & Sm. 406; 18 
L. J. Ch. 303 ; 13 L. T. O. 8. 380 ; 13 Jur. 619 ; 
64 E. R. 536. 

Representative & asslg^nee.] — See No. 8887, post. 

8776. One set of costs only — Settlement of 
beneficiaries’ share — Parties claiming under settle- 
ment.] — (1 ) Testator gave a fund to M. for life, 
it if she should die without issue, which happened, 
then to C. & 8. ecjually between them, or to the 
survivor, -unless either of them should have 
departed this life leaving lawful issue, ** in which 
case I give the share of him or her so dying unto 
liis or her children, if more than one, in equal 
proportions.” Testator died in 1813. C. died, 
without issue, in 1825 ; 8. died, leaving issue, 
in 1851, & in 1855 M. died without issue. 

S. left three children, who all appeared separately 
& argued on the petition : — Held : it being a case 
for costs, each interest was entitled to one set of 
costs. 

(2) One of these three cliildren being a married 
woman, whose husband had become bkpt., & 
she &> her husband’s assignees appearing by 
different counsel in order to argue, if it arose, her 
equity to a settlement ; — Held : there could be 
but one set of costs allow'ed in respect of her share, 
&, the husband’s assignees, & not the wife, were 
entitled to that set of costs . — Re Labein (18.56), 
2 .Jur. N. S. 229. 

3777 . ,] — Where testator left an estate to 

his wife, charged with legacies, & she married 
again &> settled the estate, which was afterwards 
sold under the decree of the ct. for the administra- 
tion of testator’s estate : — Held : parties claiming 
under the settlement were entitled to their costs 
out of the proceeds of the sale of the estate before 
division amongst the legatees, but to one set of 
costs only. — Musson v. Hackett (1860), 2 L. T. 
593. 

8778. Persons having leave to attend.] — 

Where several parties in the same interest have 
liberty to attend the proceedings in an administra- 
tion suit, they should not appear separately ; & 
if they do, only one set of costs will allowed. — 
Stevenson v. Abington (1803), 8 Ju T. 719 ; 11 
W. R. 936. 

8779. Residual^ legatees.] — In an 

administration suit by a residuary legatee, other 
residuary legatees, served with notice of the decree 
& having liberty to attend the proceedings, will 
not be allowed their costs of attending the taking 
of the accounts in chambers, unless pltf. account- 
ii^ deft, employ the same solr., &, in that case, 
will be allowed one set of costs between them. — 
Re TAyTX)R’s Estate, Daubney v. Leake (1866), ’ 
L. R. 1 Eq. 495 ; 36 Beav. 311 ; 35 L. J. Oh. 347 ; 
14W. R.413; 65 E. R. 916. 

AnnoUUions : — Fdld. Hubbard «. Latham (1866), 35 
L. J. Ch. 402 ; Wraaic v. Morley (1866), 14 W. 11. 949 ; 
Armstrong r. Armstrong (187 1), L. It. 12 Eq. 614, 


Adhinistbatobs. 

8780. .] — Residuary legatees 

not parties to the record but having oy leave of 
the ct. attended in chambers, held entitled to 
one set of costs amongst them. — I jEWIS v. 
Mathews (1869), li. R. 8 Eq. 277 ; 38 L. J. Ch. 
510 ; 20 L. T. 006 ; 33 J. P. 775 ; 17 W. R. 841. 

Annotation: — Reid. lU Gardner, Long v. Gardner (1892), 
67 L. T. 552. 

' 8781. .] — BEIJ.BW V. BELTJ2W, [1868] 

W. N. 2.53. 

Annttfaiion : — FoUd. Lewis v. Matthews (t860), 38 L. J, Ch. 
510. 

Compare Nos. 8784, 8785, post. 

8782. Parties claiming as next of kin — 

-Septate costs only lor proving title.] — In an 

administration suit by the heir being one of the 
next of kin of testator, other persons claiming 
as next of kin, but appearing in separate classes 
by several solrs., were not allowed separate costs 
out of the general estate, beyond the costs of 
proving their respective titles. — Hubbard v. 
Latham (1866), 35 L. J. Ch. 402 ; 14 L. T. 616 ; 
14 W. R. 553. 

Annotation FoUd. Wrogg v. Morley (1806), 14 W. II. 040. 

8788. Residuary legatees appearing on 

further consideration — Not parties to suit.] — The 

costs of residuary legatees appearing on further 
consideration, but not parties to the suit, will not 
be allowed. — ^W ragg v. Morley (1866), 14 W. R. 
949. 

See^ generally^ Practk^e. 

D. Parties Having Leave to Attend. 

See 11. 8. C., Ord. 55, rr. 40-43 ; Ord. 05, r. 27 
(23). 

8784. Whether entitled as of course — Necessity 
for special leave.] — To entitle a person interested 
in an administration action to the costs of attending 
proceedings in chambers under the decree, he 
must attend by special leave of the judge, & if 
he attends under the common order of couiwe & 
without special leave he may be ordered to pay, in 
addition to his owm costs, the extra costs occasioned 
by liis attendance. — Sharp v. Lush (1879), 10 
Ch. D. 468 ; 48 L. J. Ch. 231 ; 27 W. R, 628. 

AnnataHons : — Reid. Re Clcmow, Yco r. Clcraoi^ [1900] 
2 C7b. 182 ; Re Kiug, Travore t*. Kelly, [1904] 1 363 ; 

Re Spenocr Cooper, l‘oi» r. Bpeiioer Cooper, [10081 1 Oh. 
130 ; Re Townend, Know'Jee v. Jessop, [1914] W. N. 145. 

8785. .] — Mere liberty to attend the 

proceedings under an administration judgment 
does not entitle the parties having the liberty to 
the costs of their attendance in chambers as a 
matter of course. In order to entitle such parties 
to such costs the order giving the liberty to attend 
should expressly provide that they arc to be 
entitled thereto.— Day v. Batty (1882), 21 Ch. D. 
830. 

Whether entitled to separate costs*] — See Nos. 
8778-8781, ante. 

See, generally, PttAcrncE, 

E. Solicitors. 

See Solicitors. 


him to execute a release. — K aissr 
e. Boynton (1884), 7 O. R. 143.~OAli. 

q. Action by assiffnee in hank- 
ruptcy of representative — To administer 
assets of deceased.] — The amignceii in 
bkiKw. of an adminlfitratrix are not 
antitied to their coete of an action to 


administer the aeeeta of deceased when 
the administratrix is found Indebted 
to the estate, — Jamks v. H]ohaiu)SON 
(1882), 9 L. R. Ir. 383.— IR. 

r. Appeal on diffkuli point — Not 
raised in court teioir,)— Appit. togatees 


allowed their costs of an appeal out 
of the estate, although they had not 
suooeeded, the appeal bolng against 
a deoialon on a ouBUmH pomt which 
had not been raised on the argument 
in the ot. below. — H kknan v. Hum an 
(1893), 12 N. S5, L. H. 111.— N.Z. 
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SuB-SBCT, 3 . — ^Asssts Out op Which 
Payable. 

A, In General. 

See R. 8. 0., Ol d. 0.5, r. 14 a. 

8786. Pergonal estate exhausted — Specific legacies 
Uable pari pasiu.]— The costs of a suit for 
administration held, there being no other assets, 
to be payable out of the specific legacies pari 
paaau. — ^Bristow v. Bristow (1842), 6 Beav. 289 ; 
49 E. R. 689. 

Annotation Lee v. Pain (1845), 4 Hare, 201. 

8787. Sale of realty to pay costs — Consent of 

parties.] — In an administration suit testator’s 
personalty was exhausted & the costs still unpaid. 
Testator was seised of an undivided share of 
realty, wliich had been devised to pltfs. &; defts. 
in undivided shares, Pltfs., with the consent of 
all parties interested in the estate except one deft., 
asked for a sale of the entirety of the estate to raise 
the costs. Deft., who refused his consent, offered 
to pay his share of the costa, or to sell enough of 
the land to pay the costs, but objected to selling 
the whole ; — Meld : the ct. could not make the 
order asked for without the consent of the dis- 
sentient deft. — Lees v. Lees, Lees v. Sullivan 
(1872), L. R. 16 Eq. 151 ; 42 L. ,T. Ch. 319 ; 27 
L. T. 743 ; 21 W. R. 215. 


8788. Two estates administered together — 
Husband’s estate forming part of wife’s.] — Oosts, 
where two estates, those of testator & tlic exor., 
are administered in the same suit. 


I believe I shall best consult the justice of the 
case by dealing with the costs as in a case in which 
the object in the suit is substantially to administer 
the wife’s estate, of which the husband’s estate 
is part & in which the costs in the master’s office 
have been occasioned by a breach of duty on the 
part of the wife, & by charging the husband’s 
estate with no costs, except the costs on further 
directions (Wigram, V.-C.). — Culsha v. Cheese 
(1849), as reported in 7 Hare, 236 ; 68 E. R. 97. 


Annotationa : — Mentd. Qroon v. Duim (1855), 20 Beav. 6; 
lie Currie’B Hettliut., lie Hooper, Hooper v. WUliams, 
11910J 1 Oh. 329. 


8789. Estates unequal — Costs borne in equal 

shares.] — The costs of proceedings to administer 
two separate estates which have been dealt with 
as one fund, must be borne by the two estates in 
equal shares notwithstanding the estates oixi 
unequal. — Bean v. Morris (1857), 5 W. R. 315. 


B. Bersonally. 

See R. S. C., Ord. 66, r. 14a. 

8790. General rule.] — (1) Where real & personal 
estate are being administered in one action, the 
costs exclusively occasioned by the ad^nlatra- 
tion of the real estate must be borne by the real 
estate, the general costs of administration being 
borne by the personal estate, & it is the proper 
course for the judge to apportion the costs between 
the two estates, & not to leave the apportionment 
to the taxing master. 

(2) Where testator directed his exor. to pay his 
testamentary expenses the term includes the costs 
of an action for administration of the personal. 


but not of the real estate. — ^Patching v. Barnett 
(1881), [1907] 2 Oh. 164, n. ; 51 L. J. Ch. 74 ; 45 
Jj. T. 292, C. A. 

Annotaiiona : — A a to (1) Folld. Be Middleton, Thompson 

V. Harris (1882), 10 On. D. 652 ; Copland, Minsbell v. 
Bain (180.5), 44 W. H. 94 ; Re Jones, Elsood v. Kiuderiey, 
Klsood V. Jones, [1902] 1 Ch. 92. Oonsd. Re Betts, 
Boushty V. Walker, [1907] 2 Ch. 149. BeU. Bonme v. 
Swan & Edgar. Re Bourne’s Trade Mks., [1903] 1 Ch. 211. 
Aa to (2) Oonsd. Re Betts, Doughty v. Walker, [10071 
2 Ch. 149. OeneraUy, Mentd. Astley v. Micklethwalte 
(1880), 15 Oh. D. 59 ; Re Muilett, Jones v. Mason (1888), 
39 Ch. D. 534 ; Re Trenchard, Trenchard v. Trenchard, 
11906] ICh. 82. 

8791. Primary liability of personalty — Separate 
suits Instituted — As to realty & personalty.] — 

Where two administration suits were instituted, 
one relating to the personal dc the other to the 
real estate, the costs of both suits were ordered to 
be borne by the personal estate. — Pickfobd v. 
Brown, Brown v. Brown (1850), 2 K. & J. 426 ; 
25 L. J. Ch. 702 ; 27 L. T. O. S. 259 ; 2 Jur. N. S. 
781 ; 4 W. R. 473 ; 69 E. R. 849. 

Annotationa : — Consd. Handfleld v. Handfield (1863), 2 
Now Hep. 309. Bold. Re Middleton, Thompson v. Harris 
(1882), 19 Ch. D. 552. Mentd. ChappeU v. Haynes (1858), 

4 K. & J. 163. 

8792. Exoneration from payment of debts — 

Sc costs of probate.] — Costs of a suit to administer 
both real & personal estate, &. to ascertain the 
rights to both, were held payable, primarily, out 
of the personal estate, notwithstanding the 
personal estate was, by the will, exonerated from 
payment of the debts, &> the costs & charges of 
proving the will. — Stringer v. Harper (No. 2) 
(1859), 20 Beav. 585 ; 28 L. J. Ch. 643 ; 33 L. T. 
O. S. 232 ; 6 Jur. N. S. 401 ; 53 B. R. 1024. 

Annotationa : — Conid. Handfield v. Handfield (1863), 2 
New Hep. 309. ApUU Re Grainger, Dawson v. HigirinB 
(1900), 83 L. T. 209. Befd. Horloe v. Harloe (1875), 
L. H. 20 Eq. 471 ; Re Middleton, Thompson v. Harris 
(1882), 19 Ch. D. 552. 

8793. .] — (1) Costs inemred in selling real 

estate in an administration suit before decree 
charged on such real estate, not on the personal 
estate. 

(2) Where it is ordered that real estates which 
are charged with incumbrances shall contribute 
ratably to the payment of costs, such estates 
must be valued for the purposes of such contribu- 
tion at the net values, after payment of incum- 
brances. 

(3) There being no clause exonerating the 
personal estate, all the general costs of administra- 
tion must come out of the personal estate 
(Kindee.sip:y, V.-C.). — ^Barnwell v. Ibemongbr 
(1860), 1 Drew. Sc Sm. 242 ; 30 L. J. Ch. 13 ; 3 
L. T. 462 ; 9 W. R. 88 ; 62 B. R. 372. 

Annotaiiona: — GeneraJlVt Mentd. Day ». Day (1866), 14 

W. H. 261 ; Hughes v. Twlsden (1860). 34 W. H. 498 ; 
Re BeruBtein, Barnett v. Bernstein (1924), 60 Sol. Jo. 88. 

8794. Out of residue — Lapsed share.] — The 

oases in which a lapsed share of real or personal 
estate will be the ^rima^ fund for payment of 
costs of administration discussed. 

No one can doubt that the residuary personal 
estate is primarily the fund for payment of the 
costs of administration, Sc all that 1 intended to 
decide in Qoioan v. Broughton f No. 8838, post, 
was that where the reidduary personalty is given 
to a person who dies in the life of testator, such 
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■. TeaMor domicUtd in England — 
Assritf in Victoria .] — ^Au ex p, applloa- 
fjem for leave to pawii aoooqnts A for 


oommlaaion woe granted, with ooets 
out of the egta^ in a case in which 
appot. was the viotcHrlan exor. of the 
yriU^of testator who had died domiciled 
In England, leaving assets in Victoria, 


tc there was no person in Victoria 
beneficially interested under the wOl. — 
Re Moorhousk, 11917] V. L, U, 530, — 

AU8. 
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Executors and Administratoes. 


Sed, 8. — Costs: Sub-sect. 3, B,, C, & 2).] 

personalty is no less the primary fund for payment 
of the costs, than it would have been if the legatee 
had survived (Maijns, V.-O.)* — Be Jones, Jones 

V. Calbss (1878), 10 Ch. D. 40 ; 39 L. T. 287 ; 27 

W. R. 108. 


Lapse of share of residue.] — Sec 

Sub-sect. 3, P., iiost. 

8795. Apportionment of costs.] — Patch- 

ing V. Bahnett, No. 8790, ante. 


8796. Ambiguous will — Construction affect- 

ing realty only.] — The general personal estate of 
testator is liable to all costs occasioned by his 
mist^e, or rendered necessary for the purpose of 
obtaining the opinion of the ct. on the construction 
of his will, though some of those costs may have 
been incurred in proceedings affecting the real 
estate only, &, the result of which was to benefit a 
devisee of the real estate. — Ripley v. Moysey 
(1836), 1 Keen, 578 ; 48 E. R. 430. 


Annotations ;—Conid. Stringer v. Harper (No. 2) (18.'>9). 
26 Beav. 585. Bfdd. Elbome v. Goo<le (1844), J4 Sim. 
106 . 


8797 , ^ to A. & his heirs 

at twenty-one, & if A. shall not attain twenty-one, 
then over. 

^ to costs, they must come out of the residue, 
this being a suit for determining the construction 
of the will, although this dispute relates to real 
estate. The real dc personal estates are given 
precisely in the same way (Wooi>, V.-().). — 
Uepworth V. Scale (1855), 25 L. T. O. S. 328 : 
1 Jur. N. S. 098. 


8798. — .] — A suit by the heiress 

of a person interested under a will, in which it was 
prayed that, if necessary, the personal estate 
might be administered & the debts paid, the sole 
contest being as to the construction & effect of a 
devise : — Held .* to be within the general rule 
throwing the costs on the personal residue. — 
Maddison V. Chapman (1801), 1 John. & II. 470 : 
70 E. R. 831. 

:—U9hUL lie Tharsby’s Sottlmt., Grant v. 

Llttledale, [ISIOJ 2 C!b. 181. 

8799. Apportionment of costs.] — 

Costs will be apportioned between the residuary 
personal estate & the real estate, where testator, 
by the ambiguity of his will, renders a suit 
necessary.— PuxLEYi?. Puxley (1803), 1 New Rep. 
509 ; 8 L. T. 570. 


8800. ,] — Except in those cases where 

a general conversion of real dc personal estate is 
directed so as to form a mixed fund, the whole 
of construing the will of testator, as well in 
reference to the devises of real estate as to the 
bequeste of personalty therein contained, are 
primarily payable out of the personal estate in 
exoneration of the real. — Randpield v. Rand- 
Pl^D (1863), 2 New Rep. 309 ; 32 L. J. Ch. 608 : 
9 Jur. N. S. 842 ; 11 W. R. 847. 

/K Harris 


I C. BeaUy. 

8801. Costs increased by administration of realty 

-Increase borne by realty.] — Barnwell v. Ire- 

monger, No. 8793, ante. 

8802. ,] — (1) It is the now skittled 

practice of the Ch. Div. that the costs of an 
^ministration action so far as they have been 
increased by the administration of the real estate 
are to be homo by that real e.state. An action 
wah brought by the heii'-at-law of testatrix who 
had given by will certain legacies, but had died 
intestate as to her real estate &; residuary 
()er8onalty, for the administration of her real & 
personal estate : — Held : the costs of the acdlon, 
so far as they had been increased by the administra- 
tion of the real estate, must be borne by the real 
estate. 

(2) Wlien an estate is insuHlcient pltf. does not 
necessarily get his costs in priority to defts. — 
Be MtDDi.ETON, Thompson v. Harris (1882), 19 
Ch. D. 552 ; 51 L. J. Ch. 273 ; 46 h. T. 359 ; 30 
W. R. 293, C. A. ; revsg. (1881), 60 L. J. Ch. 525. 

Annotaiiopa : — Aa to (1) FoUd. lie Copland, Mltobcll t*. Bain 

(18U5),44\V. 11. U4. Coud. /to Juuefii, Elgoudr. Klndorle)'. 

Elgoo^ V. Jones. flU02J 1 Cb. 92. B«td. Patobliig v. 

Barnett (1881), 45 L. T. 292. 

8803. .] — Testatrix bequeathed n 

mixed fund of pure personalty &> money to arise 
from realty directed by her will to be sold, to A. 
for life, & then to a charity. In a suit to administer 
the estate, an order on further consideration was 
made, which directed the costs of suit &; certain 
legacies to be paid out of four sums of cash in 
ct., two of which arose from realty, & two from 
pure personalty, so far as they would extend, the 
deficiency to be raised out of a sum of stock in 
ct. which represented realty. There was no 
reservation of subsequent further consideration 
nor of the question how the costs should ultimately 
be borne. The dividends on the residue of the 
fund were ordered to be paid to A. for life with 
liberty to apply. On A.’s death testatrix’s heir- 
at-law petitioned for the payment of the fund to 
him as being realty. The A.-G., for the cliarity, 
objected that the costs of administering the real 
estate ought to have been paid out of the proc<H*dH 
of real estate, in which case there would have been 
left a substantial sum of pure personalty wliich the 
charity could take. The judge considered that 
the order on further consideration settled tlu' 
question how the costs were to be borne, & order»‘d 
payment of the fund to the heir. The A.-G. 
appealed : — Held : the costs of administering the 
r^ty ought to have been paid out of the proceeds 
of re^ty, & as the order on further consideration 
contained no declaration as to the ultimate 
incidence of the costs &> did not indicate any 
intention to decide that question, the application 
of the sums of cash in payment of costs & legacies 
must be tinted os directed for convenience without 
any intention to alter the rights of the parties, & as 
the fund was still in hand, the ct., although there 
was no express reservation 6f the ultimate incidence 
of the costs, ought now to set the matter right. — 
Be Roper, Taylor v. Bland (1890), 46 Gh. D. 
126 ; 63 L. T. 434 ; 39 W. R. 101, 0. A. 

AnnoMion: — llnitd. Preston Banking Co. v. Allsup, (1895] 

1 Cll» 141s 
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related only to the real entate lii tm 


the ot. ordered the entire costs of sni 
to be tt^wn on the realty. — M ktcalki 
V. P'Kknnkuy (No. 2) (1904), i 
» 21 N. S. W. W. N 

240.— AU8. 
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of an administration suit dtrooted to 
be paid out of the rents A profits of the 
real estate. — B iouab v. Xastwoou 
( 1884), 15 L. n. Ir. 819.— HL 
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8804. ,] — Whoro tlio costs of adnufils- 

trfttion are increased by the administration of real 
estate, such increased costs must be borne by the 
real estate . — Be Copland, Mitchell v, Bain 
(1896), 44 W. B. 94 ; 40 Sol. Jo. 67. 

8805. Notwithstanding Land Transfer 

Act, 1897 (c. 85).] — The settled practice of the 
Oh. Div., as stated in Be Middleton^ Thomson v. 

No. 8802, an/c, that the costs of an ad> 
ministration action, so far as they have been in* 
creased by the administration of the real estate, 
are to be borne by that real estate, has not been 
altered or affected by the above Act . — Be Jones, 
Eloood V. Kinderley, EixiooD V. Jones, [1902] 

1 Oh. 92 ; 71 L. J. Oh. 6 ; 85 L. T. 608 ; 60 W. 11. 
216; 46Sol. Jo. 31. 

Annotation: — Refd. Be Botts, Doughty v. Walker, (1907) 

2 Ch. 110. 

8806. .] — (1) Testatrix died in- 

testate as to her real estate, having by her will 
diiectod that her testamentary expenses should 
be paid out of her personal estate : — Held : 
although the etTect of the above Act, Part I., has 
been to make the costs of administering real estate | 
tt^staincntary expenses, the ordinary practice 
of the Oh. Div., that the coats of administration 
HO far as they have been increased by the adminis- 
tration of th<* real estate, shall be borne by that 
real estate, is nevertheless still applicable, & 
accordingly the costs of the inquiry as to testa- 
trix’s heir-at-law must be borne by the realty, 
notwithstanding the general direction contained 
in the wUl that the testamentary expenses were to 
be paid out of the personalty. 

(2) If testator intends that the costs of 
administering his real estate shall be borne by his 
I)ersonal estate, the will must contain a specific 
dii’cction tf) that effect. — Be Betts, DoutiHTY v. 
Walkeu, [1907] 2 Oh. 149 ; 70 L. J. Oh. 403 ; 96 
L. T. 875. 

8807. Apportionment by court.] — 

Patcuino V. Baunett, No. 8790, ante. 

8808. Estate insufficient — Liability of specifically 
devised realty.] — Be Price, Williams v. Jenkins, 
No. 8952, j)oet. 

8809. Effect on liability — Of direction to pay 
testamentary expenses.] — Patching v. Barnett, 
No. 8790, emte. 

8810. Necessity for specific direction.] 

— Be Betts, Doughty v. Walker, 'No. 8800 , ante. 

Real estate in Scotland — Liability for costs of 
English suit.] — See Conflict of Laws, Vol. XI., 
p. 356, No. 394. 

SeCt generally i Practice. 


D. Mixed Fund, 

8811. Costs ratably apportioned.] — Where tes- 
tator ci’cates a mixed « general fund from iTal 
& peiiional estaUs & directs that fund to bo applied 
in payment of debts & legacies, the real & the 

S ersonal estate must contribute, in proportion to 
leir relative amounts, to the payment of the 
debts & legacies ; & if some of the legacies fail by 
lapse or otherwise, that part of the fund which 
would have been applicable to those purposes, 
being undisposed of, belongs, as far as it is com- 
posed of real estate, to the heir, as far as it is 
composed of person^ estate, to the next of kin. 


legacies, fimcral expenses, & debts of testatrix, 
& also the costs of this suit up to & including his 
further report, between testamx’s real & personal 
estate, in proportion to their respective values. — 
Roberts v. Walker (1830), 1 Buss. & M. 752 ; 
39 £. B. 288. 

Annotations: — Oonid. HIU v, Toosood (1837), 1 Jur. 704 ; 
West V. Colo (1841), 4 Y. & O. Ex. 460. Distd. Boughton 
V, Bouffbton, Boughton v, James (1848), 1 H. L. Gas. 
406 : Blann v, B^ (1852), 5 De Q. & Sm. 658. kjM, 
CrMOok «. Owen (1854), 2 Sm. ft G. 241. Oomd. Benuey 
V, Oldfield (1854), 10 Beav. 225 ; Tatlook v, Jenkins 
(1854), ]^y, 654 ; Simmons r. Bose (1856), 6 De O. M. ft 
G. 411 ; Allan v. Gott (187^, 7 Ch. App. 439. Diftd. 
Wells V. How (1879), 48 L. J. Ch. 476. Co&fd. Elliott 
V. Dearsley (1880), 16 Ch. D. 322. Befd. Eyre v, Marsden 
(1839), 4 My. ft Cr. 231 ; A.-G. v. Southgate (1842), 12 
L. J. Ch. 147 J Elbome v, Ooode (1844), 14 Sim. 165 ; 
Shalloross v, Wright (185<p, 12 Bear. 505 ; Bobinson v, 
Qeldard (1852), 3 Mao. ft Cl. 735 : Tench e. Cbe^ (1855), 

6 De G. M. ft 6. 453 ; Perclral v. B. (1864), 3 H. ft C. 217 ; 
Disney v. CroRse, Eyre v. Parker (1866), L. B. 2 £q. 502 ; 
Bellairs v. Bellatrs (1874), L. B. 18 Eq. 5io ; Howard e. 
Dryland (1877), 38 L. T. 24 ; Be Dumble, Williams v. 
MurreU (1883), 23 Ch. D. 360; Be OUrer, Wilson v, 
Oliver, [1908] 2 Ch. 74 ; Be Sponoer Cootof, PoO v. 
Hpenoer Cooper, [190S] 1 Ch. 130 : Jte Smith r. 

Smith, (191.3] 2 Ch. 216. Mentd. Coombs v. H, M. 
Proctor (1852), 2 Bob. Ectl. .547 ; Be Milues, Milnes v, 
Sherwin (1886), 53 L. T. 534. 

8812. .] — Johnston v, Todd, No. 8701, 

ante, 

8813. .] — Costs of administration suit pay- 

able pro rata out of a mixed fund composed of 
realty & personalty. — Uopkinson v, Ellis (1846), 
10 Beav. 169 ; 16 L. J. Ch. 59 ; 8 L. T. O. S. 
490 ; 60 E. R. 547. 

AnTiotation : — ReM. Simmons r. Rose (1856), 6 Dc G. M. ft G. 
411. 

ggl 4 . ,] — Besiduary real & personal estate 

was devised & bequeathed upon trust for the 
benefit of certain parties for life, during which 
time the estates were to be kept separate ; they 
were then to be blended together, & divided among 
a class. The gift to the class failed, & a suit was 
then instituted by parties who cladmed both 
estates as personalty. The costs of the suit were 
directed to be borne proportionally by the real ds 
personal estate ; & that, although the title of the 
heir-at-law to the realty was held by the ct. to be 
free from any doubt. — Christian v, Foster, 
Bunnett V, Foster (1846), 2 Ph. 161 ; 2 Coop. 
temp, Cott. 348 ; 16 L. J. Ch. 119 ; 10 Jur. 1019 ; 
41 B. B. 903, L. C. 

Annotations: — ^Beld. Pickford v. Brown, Brown v. Brown 
(1856), 25 L. J. Ch. 702. Montd. Doody v. Hlggi^ (1852), 
9 Hare, App. xxzil. ; Wells v. Bow (1879), 48 L. J. Ch. 
476. 


8815. .] — Testatrix, by will in 1841, gave 

to two devisees, who were aiso her exors., all her 
real ft personal estate, upon trust for sale, ft she 
gave out of the produce of her real ft perannu.! 
estate £50 to each exor. for his trouble, ft other 
pecuniary legacies. There was no gift of the 
residue ; ft alter payment of debts ft legacies, a 
surplus remained. Testatrix left no heur-at-law 
I or next of kin. 


The ct. apporiionod the legacies ft costs of the 
suit between the proceeds of the real ft personal 
estate, ft the Crown was declared to be entitled 
to the surplus of the personal estate. — Cradock v, 
Owen (1854), 2 Sm. ft G. 241 ; 2 £q. P^p. 381 ; 
23 L. T. O. .8. 19 ; 2 W. R. 319 ; 66 B. B. 382. 

Annotations : — ^Xentd. Be Hlgginson ft Dean, Ex p, A.-G.. 
(1899] 1 Q. B. 325 ; Be Bond, Panes v, A.-Q. (1^0). 
82 L, T. 612. ** 


8816. .] — Randfield v, Bandeield, No. 

8800, ante* 


Ordered that the master do apportion the ( SeCt generaUyt Practice. 
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Sect. 8. — Costa : Sub-secL 8, Jg. <fe .F.] 

E, Aaaeis Charged with Testamentary Expenses, 

8817. Testamentary expenses — ^Direction to pay 
— Includes administration action.] — A direction in 
a will to pay testamentary expenses & debts 
includes the costs of an administration suit. — 
Harlob V. Hablob (1875)» L. B. 20 £q. 471 ; 44 
L. J. Oh. 512 ; 33 L. T. 247 ; 23 W. B. 789. 

Annotations : — Shurp «• Lunh (1879). 10 Ch. D. 468. 

Xentd. Kalph v. Carriok (1877), 5 Ch. D. 984. 

8818. — • .] — Patching v, Babnbtt, 

No. 8790, ante, 

8819. .] — The words “ testa- 

mentary expenses ” include the costs incurred by 
an extrix. in connection with an action brought to 
administer deceased’s estate by creditors, & are 
payable in full out of the estate . — Be Chapman, 
Ex p. Clark (1894), 71 L. T. 778 ; 11 T. L. B. 94 ; 
1 Mans. 413 ; 15 B. 231. 

8820. Effect of Land Transfer Act, 

1897 (c. 65).] — Be Betts, Bought v v. Waijosb, 
No. 8800, a/ite. 


8821. Liability of assets charged — Real estate.] — 

Testator devised two estates in different ways, 
he charged one only with the payment of his debts, 
funeral &> testamentai'y expenses. In a creditor’s 
suit both estates were sold for payment of the 
debts : — Held : the charged estate was primarily 
liable for the costs of suit. — Wilson v. Heaton 
(1849), 11 Beav. 492 ; 50 E. B. 907. 

Annotation: — ^Diftd. Taylor v. Lialey (1859). 33 L. T. O. S. 
232. 

8822. .] — Testator devised part of his 

real estate in trust for sale to pay his debts & 
the costs & charges of proving & attending the 
execution of his will & the several trusts therein 
contained ” : — Held ; the costs of an administra- 
tion suit were charged upon this estate. — Alsoi* 
V. Bell (1857), 24 Beav. 451 ; 53 E. B. 431. 
Annotation : — Xentd. lialph v, Corrick (1877). 5 Cb. D. 984. 

8823. General fund of personalty.] — 

Linley V. Taylor, No. 8883, post. 


8824. Fund from which legacies payable.] — 

M. B. bequeathed £1,000 to B. B., one of her exors., 
& legacies to other persons. By codicil M. B., 
after stating that her intention was to give to 
T. W., the other exor., the I'esidue of her estate, 
after payment of the legacies, free of all deductions 
in respect of probate duty or on any other account, 
declared that all the legatees should contribute 
ratably towards the payment of her fimeral dc 
testamentary expenses in exoneration of the 
residue : — Held : the costs of the suit for the 
administration of M. B.’s estate must be paid out 
of the residue . — Be Biel’s E.statb, Gray v, 
Warner (1873), L. B. 16 Eq. 677 ; 42 L. J. Ch. 
556 ; 28 L. T. 835 ; 21 W. B. 808. 

Annotation H&rloo v, Harloo (1875), 44 L. J. Ch. 

512. 


8825. Residue of personalty^Bequeathed to 

charities.] — Testator directed his personal estate, 
including leaseholds, to be converted into money, 
dc the I'esidue of the proceeds, after payment of 
his funeral & testamentary expenses, debts & 


legacies, to be invested, subject to a life interest 
therein given to his wife. Sc to certain annuities 
Sc legacies including a charitable legacy of £100, 
bequeathed all the residue of his personal estate 
in equal thirds to three charitable institutions,^ Sc 
directed that the three last-mentioned legacies 
should be paid out of such part of his personal 
estate as could lawfully be applied to the payment 
thereof, Sc which should be reserved by his trustees 
for that purpose : — Held : the assets must be 
marshallea in favoiir of the three charities, so as 
to throw the debts, funeral & testamentai^ 
expenses, including costs of administration, suit 
Sc legacies, except the £100 charitable legacy, upon 
the impure personalty, but that there could be no 
marshalUng as against the £100 charitable legacy 
which must be paid in the proportion which the 
pure personalty bore to the impure. Sc fail as to 
the residue. — Mit.bs v. Harrison (1874), 9 Ch. App. 
316 ; 43 L. J. Oh. 585 ; 30 L. T. 190 ; 22 W. B. 
441, L. C. Sc Ij, j j. ; varying (1873), 9 Ch. App. 
318, n. 

Annotations : — Conid. Willn r. Bounin (1873), L. 11. 16 Bq. 
487. Arid. Harloo t». Harloo (187.')1, L. K. 20 Eq. 47l. 
Bxpid. Lewlti V. Hontofeur (1878). 38 L.^T. 93. Apld. 
Penny v. Penny (1879), 11 Ch. I>. 410. Oonfd. Sharp t*. 
Lush (1879), 10 Ch. D. 468 ; lie Young, Young o. Dolman 
(1881), 44 L. T. 499 ; Jte Arnold, llavonHcnjft v. Workman 
(1888), 37 Ch. D. 637 ; lie Somers-Coc^, Wogg-Prosaer o. 
Wegg-Pro88er, [1895] 2 Ch. 449. Rrid. Its Fitzgerald, 
Adolph V. Dolman (1877), 26 W. 11. 53 ; lialph v. (Garrick 
(1877), 6 Ch. D. 984. Xentd. Ite Pitt. Lacy v. Stone 
(1885), 53 L. T. 113. 

8826. Specific part of estate.] — Testator di- 

rected by his will that his ‘ ‘ testamentary cxiienses ’ ’ 
should be paid out of a specified part of the estate : 
— Held: the costs of a suit to administer the 
estate were included under “ testamentary 
expenses.” — P enny v. Penny (1879), 11 Ch. B. 
440 ; 48 L. J. Ch. 691 ; 40 L. T. 393. 

8827. Impure personalty.] — Be Young, 

Young v. Bolman, No. 8721, ante, 

8828 [Under B. S. C., Ord. 65, r. 14 b.] 

the costs of ascertaining the identity of the 
legatees of pecuniary bequests are testamentary 
expenses, Sc where there is a general direction to 
pay funeral Sc testamentary expenses out of the 
residuary estate they are payable thereout, & not 
out of the pecuniary legacies. — B c.Baumgarten, 
Bevan V. Rosenbaum (1900), 82 L. T. 711. 

Annotations : — Bald. Ite Vinoent, Huhdr v. Palin, (19001 
1 Ch. 810 ; tie Whitaker, Deniuon-Poudur v. Evans (1910), 
103 L. T. 657. 


F, Property Undisposed ofhy Bcason of Lapses etc, 

8829. Partial failure of gift— Apportionment of 
costs pro rata — Between void Sc effectual part of 
gift.] — (1) The costs of a suit, which the order of 
the ct. below had thrown exclusively on an excess 
of accumulations, arising from the annual produce 
of a trust estate after the period allowed bv 
Thellusson Act, 1800 (c. 98), were, upon appeal, 
directed to be paid out of the general estate of 
testator, including tlie ‘fund accumulated within 
the permitted period, except the costs incurred in 
the separation of the excessive ^cumulations, 
which costs were directed to be paid out of such 
excessive accumulations. 


PART VIII. SECT. 8, SUB-SECT. 8.— E. 

b. TeAamentary expenses— IHreclion 
ip pay — Whether costs of adminis- 
tration action inUwkd.] — Testator 
directed that a particular portion 
of his estate shoula bo apriiea in the 


first instance in payment of hi* debts, 
fenewl & teriainentary expenses. Sc 
subi^ thereto for his widow for her 
ab^lute^use Sc benefit. The wlU 

a resldiiary beQU^ in 

fa^ur of testator's sons i—ustd : the 
dl sax administration svdt were 


properly payable <mt of the lesidtiaiT 
estate Sc not out of the partlotilar fond 
impropriated to pay testator’s debts Sc 
’^ftineral St testamentary expenses/’ — 
Mcloox V. JdtTIXKS (1872), 26 W. It. 
696.— IR. 
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(2) An appeal against such an order is an 
exception to the ordinary rule of prohibiting 
appeals merely upon costs. 

(3) In cases in which part of the property given 
to a charity becomes undisposed of from oeii^ 
within Mortmain Act| it has long been settled that 
the costs are paid, pro raUtt out of the part so 
undisposed of, & the property wUl bequeathed to 
the charity (Lord Oottbnham, 0.). 

(4 ) Where an intestacy as to part of the personal 
estate, arises from the intention of testator being 
defected by the happening of some event or the 
operation of law, the part so falling to the next 
of kin shall, in his hands, be subject to the same 
liability as to costs, & to no more than it woidd 
liave TOen subject to if the gift had taken effect 
(Lord Oottbnham, 0.)* — Eyre v. Marsdbn 
(1839), 4 My. & Or. 231 ; 3 Jur. 450 ; 41 E. R. 91, 
L. 0. ; varying (1838), 2 Keen, 564. 

Annotations: — As to (1) FoUd. Barrett r. Buck <1848) 
11 h. T. O. 8. 352 ; Burt r. Sturt (18.^3), 10 Hare, 415 ; 
Hiurhes V. Perrins (1853). 1 Eq. Hep. 385. Apld. Oddie 
e. Browu (1859), 4 Do G. & J. 179. FoUd. Ralph e. 
Carrick (1877), 5 Ch. D. 984. Befd. Elbome v. GcKido 
(1844), 14 Sim. 105 : Christian v. Foster (1840), 2 Ph. 161 ; 
Re (41108 (1886), 55 L. J. Ch. 695. As U)C\) Foud. Jauuccy 
r. A.-O. (1861), 3 GIS. 308. As to (4) Folld. Maddlaou v. 
Pye (1863), 32 Beav. 658. Conid. Soott v. Cumberland 
(1874), L. It. 18 Eq. 578. Apld. Luckcraft v. ^dham 
(1879)^48 L, J. Ch. 636 ; Hur^o. Hurst (1884), 28 CTi. D. 
159. jEU^. Gowau V. Broughton (1874), L. K. 19 Eq. 
77. OmeraUut Bsfd. Plokford v. Brown, Brown v. Brown 
(1850), 25 L. J. Oh. 702 ; Trothewy v. Helyar (1876), 46 
L. J. Oh. 125 ; Patching v. Barnett (1881), 45 L. T. 292 ; 
lie Hall'Dare, Le Marohant v. Lee Warner, [1916] 1 Ch. 
272. Mentd. Bills V. Maxwell (1841), 3 Beav. 587 ; 
Goodman v, Goodman (1847), 1 De G. &: Sm. 695 
NetUeton v. Stophenaon (1849), 3 De G. & Sm. 366 ; 
Smith V. Palmer (1849), 7 Hare, 225 ; Bourne v. Bucktou 
(1851), 2 Sim. N. S. 91 : Barrington v. Liddell (1852), 
2 Do G. M. & G. 480 ; Junoa a. Maggs (1852), 9 Hare, 
605 : Mld^eton v. Lotih (1852), 1 Sm. 4K Q. 61 ; Edwards 
r. Tnok (1853), 2 De G. M. A G. 40 ; Tench v. Cheese 
(1854), 19 Beav. 3 ; Ite Clulow’s Trust (1859), I John. & 
H. 039 ; Re Corbett’s Trusts U86U), John. 591 ; Watt v. 
Wood (1802), 31 L. J. Ch, 338 j Dutton v, CYowdy (1863), 
33 Boav. 272 ; Re Arnold’s Trusts (1870), L. H. 10 Eq. 
252 ; Simmons v. Pitt (1873), 8 Ch. App. 978 ; Talbot r. 
Jevors (1875). L. II. 20 Eq. 255 ; Weatherall v. Thornburgh 
(1878), 8 Ch. D. 261 ; ite Walker, Walker v. Walker (1886), 
54 L. T. 792 ; Re Bowman, Re Lay, Whytehead r. 
Boulton (1889), 41 Ch. D. 525 : Re Parry, Powell r. 
Parry (1889), 60 L. T. 489 ; Wbartou v. Maaternum, 
(1895] A. C. 186 ; Inderw’lck v. TatchelJ, Tatcbell r. 
Tatchell, Inderwick v. luderwlck. [1901 J 2 Ch. 738 ; Re 
Perkin'*, Brown v. Perkins (1909), 101 L. T. 345 ; Re 
Hawkins, White v. White, [1910] 2 Ch. 570 ; Re ElUott, 
Public Trustee v. I’Inder, 11918J 2 Ch. 150. 

8830. Gift of mixed fund of realty 

& personalty.] — The costs of an action for executing 
the trusts of a will which bequeaths realty £ 
personalty together as a mixed fund by a disposi- 
tion that falls as to part, are borne, according to 
jSyre v. Maraden, No. 8829, anfe, ratably by the 
p^ effectually ^ven that which lapses ; & 
this notwithst^ding that the whole may be 
vested in trustees. — Luckcraft r. Pridham 
(1879), 48 L. J. Oh. 636. 


8881. Excessive aocumulation under Thellusson 
Act — Costs out of general estate — Except oosts of 
separating exoes8.]~>EYRE v. Mahsden, No. 8829, 
ante. 


8832. 


-.] — ^Burt V. Sturt (1853), 10 


Hare, 416 ; 22 L. J. Oh. 1071 ; 22 L. T. O. S. 
64 ; 17 Jur. 728 ; 1 W. B. 146 ; 68 E. R. 989. 

AnnotaUona .---Coiyrii, Soott v. Cumberland (1874), L. R. 18 
Eq. 578. Henti. Edwards «. Tuck (1853), 17 Jur. 921 : 
Drew^t e. Pollard (1859), 27 Bear. 196 ; Watt v. Wood 



9933, .] — OpDiB r. Brown (1869), 

4rHeG.AJ.179i 28 L. J . Oh. 642 ; 38L.T.O.S. 


174 ; 6 Jur. N. S. 036 ; 7 W. R. 472 ; 45 E. R. 
70, L. 0. & L. JJ. 



Wmiams V. Lewis (186^. 6 H. L.'Cas. 1013 ; T^bot v. 
Jevew(187M, L. R. 20 Eq. 255 ; Wharton v. Masterman 
(1895), 43 W. R. 449. 


3384 , .p— Testator directed that the 

division of his residuary estate among his relatives 
should not be made till two years after his wife s 
death: — Held: the ctccumulation ceased at the 
period provided for by Accumulations Act, 1800 
(c. 98), & the income was payable to the real & 
personal representatives respectively of testator 
from that period up to the death of the widow, as 
under an intestacy, & the person cl aiming under 
the intestacy took the void accumulations free 
from all costs of the suit, which were to come out 
of the general fund. — Ralph v. Caubick (1877), 
5 Oh. D. 984 ; 46 L. J. Oh. 630 ; 37 L. T. 112 ; 
25 W. R. 530 ; on appeal (1879), 11 Ch. D. 873, 
0. A. 


^jiTiotelions.*— lIentd.,Woodhouso 

L. J. Ch. 826 ; lU Judd'e Troste, [1884] W. N. 206 , Re 

Morgan, Morgan v. Morgan (1893), 69 

Hpringfleld, Chamberlin v. Springfield, 1^9^ 3 Ch. 603 ; 

Roberta, Perclval v. ilohmte, 

WUlntta, Wlllatts c. Artley, [1905] 1 Ch. 378 ; ^ RawUn- 
son, HUi V. WithaU, [19091 2 CJb. 36 ; Re Embmy, Pago 
e, 6owyer (1913), 109 L. T. 511 ; Re Tl^n, Si^s v. 
Tlmson, [1916] ^ Ch. 362 ; Burnham, Carrickr. 
Carrick, [19181 2 Ch. 196 ; lie Swain, Brett v. Ward, 
119181 i Ch. 399. 


3335. Whether costs apportioned pro rata — 

Between residue & lawful & unlawful acciunida- 
tion.] — A fund arisen from accxmiulations of 
testator’s estate made after the period prescribed 
by the above Act was claimed by the residuary 
legatees & by the next of kin, adversely to each 
other. The ct. decided in favour of the next of 
kin, & ordered the costs of suit to be paid out of the 
fund composed of the capital of the residue A 
the lawful accumulations, & out of the fund in 
dispute, pro rata. — Elborne v. Goode (1844), 14 
Sim. 165 ; 13 L. J. Ch. 394 ; 8 Jur. 1001 ; 60 
E. R. 320. 


Annotations : — BeU. Barrett r. Buck (ISl.*^), 11 D- T- O. S. 
352; Oowan v. Broughton (1874), 31 L. T. 533 ; Soott 
V, Cumberland (1874), L. R. 18 Eq. 578 ; Trethewy r. 
Helyar (1876), 4 Ch. D. 53. Meutd. T^nch u* 

(1855), 6 Do G. M. & G. 453 ; Oddio o. Brown (1859h 4 
De G. & J. 179 ; Matthews v. Keblo (1867), L. R. 4 Eq. 


3333 , .] — In a suit for the 

admini^ation of testator’s estate, consisting of the 
proceeds of realty, & the accumulations of interest 
thereon for upwards of twenty-one years after 
testator’s death : — Held : such excess of c^cumula- 
tions was not liable to a pro rata contribution to the 
costs of the suit, but that such costs were to be 
paid in the first instance out of the general fund, 
exclusive of the excess of accumulations. — 
Barrett v. Buck (1848), 11 L. T. O. S. 362 ; 12 
Jur. 771. 

8887. Lapse of gift of personalty — Extent of 
Uabillty lor costs — Of amount so given.] — Eyre v. 
Marsdbn, No. 8829, ante. 

3333 . ,] — Testatrix, being 

possessed of personal estate, gave to her niece, 
subject to all legacies & bequests, the residue of her 
estate up to the end of the year 1865 ; & she gave 
all accumulations from that date equally between 
h^ great*nephews. The share of residue to the 
niece lapsed by her death in the lifetime of 
testatrix : — Bela : (I) the only residue was that 
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Sevi, 8. — Costs: Svit}'seci. 3, F, <fi? O, (it).] 

given to the niece which lapsed & was liable to all 
expenses & debts. 

Semble : (2) whenever there is a lapsed share of 
residuary estate, whether personal or read, the 
lapsed Euiare is the primary fund for payment of 
debts & expenses. — Go wan v, Broughton (1874), 
L. R. 19 Eq. 77 ; 44 L. J. Ch. 275 ; 31 L. T. 633 ; 
23 W. R. 332. 

^wnofcrfioiw :—Ab io (2) KJ. Trothewy r. Helyar (1876). 4 
Ch. D. 53 : Blann t*. BeU (1877), 7 Ch. D. 382. Ib^d. 

Jones r. Caless (1878), 10 Ch. D. 40. Oenermy, 
Re^Shepheard v. Beetham (1877), 46 L. J. Ch. 763; 
Uurst V. Hurst (1884), 28 Ch. D. 169. 


8839. 


— Testatrix, after 


directing pajTncnt of her just debts, funeral & 
testamentary expenses, gave her residuary & 
personal estate amongst four persons by name, one 
of whom died in her lifetime : — Held : the lapsed 
share was not primarily liable for the costs of an 
administration suit but the costs must be paid 
befoi*e the residue was divided. 

Until you have paid the costs you do not arrive 
at the residue. Then it is distributed according 
to law (Jbssel, M.R.). — Trethewy v. Heuyar 
(1873), 4 Ch. D. 53 ; 46 L. J, Ch. 125. 

Annotations Apld. Fenton t. Wills (1877), 7 Ch. D. 33. 
FoUd. lie Giles (1886), 55 L. J. Ch. 695. R^. He Jones, 
^ones r. Cal^ (1878), 10 Ch. D. 40; Re HaU-Daro. Le 
Merest r. Lee Warner, (1916] 1 Ch. 272 ; K. v. Income 
Tax Special Comrs., Ex p. Bamardo’s Homos National 
Incorporated Assocn., 119201 1 K. B. 468. Mentd. lU 
Clay, aay r. Clay (1884), 32 W. R. 516. 

8844). .] — Testator bequeathed a 

sum of consols dfc the residue of his personal estate 
to trustees to hold in equal fifths upon certain 
trusts. One fifth share lapsed. In a suit for the 
administration of testator’s real & personal 
estate : — Held : the costs of the suit were payable 
out of the general personal estate, & not primarily 
out of the lapsed share. — Fenton v. Wills (1877), 
7 Ch. D. 33 ; 47 L. J, Ch. 191 ; 37 L. T. 373 ; 
26 W. R. 130. 

Annotation .— Refd. lie Junes, Jones v. C^alcss (1878), 10 
Ch. 11. 40. 


8841. 


— lie Jones, Jones r. 


Caless, No. 8704, ante. 

8842. Maximum legacy to charity — Out of 
residue of impure personalty — Residue not ex- 
hausted— LiabUity for costs of surpius.] — Testatrix 
being possessed of personal estate of two classes 
viz. pure personalty &. that which savour^ of 
i^ty, made a mixed fund of the residue, ^ 
bequeathed so much thereof as she could lawfiilly 
give to charitable uses to a ^charity. The rest 
was^ undisposed of. An administration summons 
having been taken out : — Held : as between the 
charity & the next of kin, the costs of the suit must 
be paid wholly out of the impure personalty, which 
was undisposed of by the will.— Taylor v. Mogg 
(18u8), 27 L. J. Ch. 816 ; 32 L. T. O. «. 220 : 5 
Jui*. N. S. 137. 

8843. Realty descending to heir— Liability for 
Msts— Descent by reason of lapse.]— Gowan r. 
Broughton, No. 8838, ante. 

8844. Where personalty exhausted.] 

Morley V. Tunstall (1859), L. R. 7 Eq. 416, n. 

--Conid. Scott v. Cumberiaud (1874), L. R. 18 




8845. 


^ . — In priority to reaitv 

devi^.] — ^Where the personal estate of testator 
has been exhausted in the payment of his debts, 


the costs incurred in an administration suit will be 
borne by the real estate descended to ilie heir, in 
priority to the real estate specifically devi^d. 
As between the tenants for life & the tenants in 
fee under the will, the costs will be borne ratab^. 
—Row V. Row (1869), L. R. 7 Eq. 414 ; 17 W. R. 
485. 

Annotaiions : — Cosid Scott v. Oomberland (1874), L. R. 18 
£q. 578. RJ. Luckcraft v. I’rldham (1879), 48 L. J. Ch. 
636. Oonsd. Hurst v. Hurst (1884), 28 Ch. D. 150. 


8846. 


Descent through for- 


feiture.] — Testator devised his real estate to 
trustees, upon trust to permit his son J. to receive 
the rents of certain specified freeholds during his 
life, with remainder to his children, with a clause 
of forfeiture in case J. should incumber his life 
estate. J., a bachelor, incumbered his life estate, 
which thereupon descended to J. as heir-aWaw, 
the will containing no residuary devise. A suit 
having been instituted to administer testator’s 
estate, the costs of which the pcisonal estate was 
insufficient to pa^r : — Held : as between the heir- 
at-law & the specific devisees, these costs must bo 
borne ratably ; & the forfeited life estate was not 
primarily liable. — Uurst v. Hurst (1884), 28 <Jh. 
D. 159 ; 54 L. J. Ch. 190 ; 33 W. R. 473. 


8847. 


Suit to administer real estate — 


Apportionment between descended & devised 

realty.] — An estate was devised for sale & a jiortion 
undisposed of descended on the heir : — Held : 
the costs of a suit to administer the real estate 
fell on the devisees & heir pari passu. — Maddibon 
V. Pyb (1863), 32 Beav. 658 ; 55 E. R. 258. 

Aunotalion: — HJP. Scott v. Cumberland (1871), L. R. 18 
Kq. 578. 

devised a freehold estate to the ust* of his son for 
life & after his decease to the ust) of the children of 
his son who should attain twenty-one or die under 
that age leaving issue the heirs assigns of such 
children in equal shares. Testator had mortgaged 
part of the devised estate & at his death, the legal 
estate was outstanding in the mtgees. The son 
died leaving four infant children ; — Held : as to 
the mortgaged portion of the estate the contingent 
remainders were preserved from failure by the 
legal estate outstanding in the mtgees., but as to 
the remaining unmortgaged portion, the remainders 
failed on the death of testator’s son. 

As to the costs, 1 shall apply the principle 1 
acted on in Scott v. Cumberland, No. 8851, post. 
That seems to me a reasonable rule 36 1 must hold 
that the costs ara to be apportioned between the 
specifically devised estate h the residuary estate 
(Malins, V.C.). — Astley V. Micklethwait (1880), 
16 Ch. D. 69 ; 49 L. J. Ch. 672 ; 43 L. T. 68 ; 28 
W. R. 811. 

Annotations: — Keiltd. He Frouio, Fromo r. Loipui, 118911 3 
Ch. 107 ; lie Robnou, Huuslass v, OuuffUuM, 11916J I Ch. 
116. 

>.] — Where, in a suit 
for general administration, it was found upon the 
usual accounts & inauiries that there was no 
personalty, & that there were no debts ; but 

S uesiions had arisen in the suit as between the 
evisees inter se He the heir-at-law i—Held : the 
administration being for the benefit of all parties, 
the .costs of the suit must be borne by the descended 
He d<; vised estates pro rata, including some portions 
of the estates as to which no question had arisen 
in the suit. — ^B agot v. Lbooe (1864), 2 Drew. He 
Sm. 259 ; 6 New Bep. 5 ; 84 L J. Ch. 156 ; 11 
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L. T. 263 ; 10 Jur. N. S. 1092 ; 13 W. 11. 1 ; 62 
R. B. 620. 

Annotations : — N.P. JackBon u. Poaso (1874), L. 11. 19 Eq. 

06. CoiUld. ISoott V. Cumborlaud (1874), L. 11. 18 Eq. 

678. 

8850. — ,] — In a suit to 

administer specifically devised real estate a question 
was raised as to whether certain land was com- 
l^rised in the devise or passed to the heir-at-law. 
It was held to be comprised in the devise, but there 
were other lands which descended : — Held : the 
costs of the suit could not be thrown on the 
descended estates in exoneration of the devised 
estate, since the descended estates were not being 
administered in the suit ; but the heu*-at-law might 
be ordered to pay a proportional amount of the 
costs of the suit, corresponding to the value of the 
descended estates. — Hardwick v. Hard wick 
(1873), as reported in 42 L. J. Oh. 636. 

Annotations: — Mentd. Keoflfh v. Kougrh (1874), 22 W. It. 

.'i08 ; WbltfleJd v. Lauffdalo (1876), 1 Ch. D. 61 ; Uomcr v. 

Homer (1878), 8 Ch. 1). 768 ; lie llrlght -Smith, Pright- 

Smlth V. Bright -Smith (1886), 61 Ch. U. 314 ; lie Smith 

(1886), 2 T. L. It. 230 ; Itc Brockctt, Dawoa v. xMlllcr, 119081 

1 Ch. 185. 

8851. In priority to legacies effectually 

bequeathed — Descent through lapse Immaterial.] — 

The rule that in providing for the costs of an 
administration suit real estate undisposed of must 
be applied for that purpose in priority to personal 
estate effectually disposed of, applies equally to 
real estate which descends by reason of lapse & 
to that as to which no disposition has been 
attempted. — Scott v. Cumberland (1874), L. K. 
18 Eq. 578 ; 44 L. J. Ch. 226 ; 31 L. T. 26 ; 22 
W. It. 840. 

Annotations : — Cohsd. Gowun v. Broughton (1874), L. 11. 

19 Eq. 77. Distd. lie JoncB, Jones v. CaloBB (1878), 39 

L. T. 287. Apld. AstJoy v. Mlcklethwalt (1880), 16 Ch. D. 

69. Distd. iiurbt v. Hurst (1884), 28 Ch. D. 169. Refd. 

Trethowy t;. Hclyar (1876), 4 Ch. D. 53. Mentd. Shepheard 

V. Bootham (1877), 16 L. J. Ch. 763. 

8852. By failure of charitable gift — Costs 

out of general estate.] — A gift of a share of real At 
personal residue to a charity Iiaving failed except 
as to pure personalty : — Ji eld : the costs of an 
administration suit ouglit nevertheless to be borne 
by the general esttito. — Blann v. Bell (1877), 7 
Ch. D. 382 ; 47 L. J. Oh. 120 ; 26 W. It. 165. 

Annf)tatioft : — Ezpld. Luckoraft v. Pridham (1879), 48 L. J. 

Ch. 636. 

(/. Funds Affected by Particular Proceedings, 

(a) Inquiry as to Persotis Entitled, 

8853. Under R. S. C., Ord. 65, r. 14b — Dis- 
cretion of court.] — It may be that the existence of 
this [the above] rule brings before the mind of the 
judge, who has to deal with the costs, that he ought 
not to be too ready, os was perhaps the case before 
that order was passed, to direct that the costs of 
inquiries as to particular shares should come out 
of the corpus of the estate (Stirling, J.). — 
Graham v, Clinton (Lord) (1899), 81 L. T. 717 ; 
44 Sol. Jo. 88. 

8854. Inquiry due to ambiguity of will — 

Costs out of residue.] — Testator bequeathed the 
residue of his estate to his trustees & directed that 
out of the pi’oceeds they should pay his funeral 
& testamentary expenses, debts & legacies. By a 
codicil he bequeathed £4,000 to his trustees, on 
trust to pay the annual income thereof to his son 
R. who was in his uncontrolled discretion, to apply 
the same for the benefft of testator’s son W. Ac 
his two childi'en by his late wife ; &, after the death 
of W., the trustees were to stand possessed of the 

J. — VOL. XXIV. 


capital & income of the £4,000 in trust for ** the 
two children of W., in equal shares as tenants in 
common to be paid to them on their respectively 
attaining the age of twenty-one years or marrying 
under that age.” At the date of the codicil there 
were living four children of W. by his late "wife. 
In an action by the trustees after W.’s death to 
determine which of bis four children were entitled 
to the £4,000 : — Held : the costs of the action 
ought to be paid out of the residue of the estate 
& not out of the £4,000, & if the above rule applied, 
a direction should be given for the payment of the 
costs out of the residue. 

Here the question has been how to apply the 
law when a difficulty has arisen from the language 
used by testator (North, J.). — lie Groom, 
Booty v. Groom, [1897] 2 Ch. 407 ; 66 L. J, Ch. 
778 ; 77 L. T. 154. 

' Anmtaiions : — Consd. lie Wliitakcp, Dcuison-Peudor i*. 

KvauB (1910), 103 li. T. 667. Refd. lie Baumgarteii, 

Bevan r. lioBciibaum (1000), 82 L. T. 711; lie Hall- 

Dare, Lc Marchaiitv. Leo Warner, 11916] 1 Ch. 272. 

8855. .] — Re IIall-Dare, Le 

Marchant V. Lee Warner, No. 8752, arde, 

8856 Direction to pay testamentary ex- 

penses In i^iU — Costs out of residue.] — Ite Baum- 
GAitTEN, Bevan v, Rosenbaum, No. 8828, ante. 

8857. .] — Re Lacy, Dyson f. 

Speight (1908), 124 L. T. Jo. 293. 

8858. .] — By his will testator 

gave his residuary real Ac personal estate to trustees 
upon trust for sale Ac conv^ersion Ac to invest the 
Iiroceeds after payment thereout of Ids funeral 
Ac testatraentary expenses, debts, Ac legacies Ac 
to pay the income to his wife, & after her death to 
raise certain legacies, & upon further trust to raise 
£6,000 for the benefit of a class of pei-sons therein 
described, Ac to pay the ultimate residue to his 
brother Ac sisters in equal shares. Testator died 
in 1891 , Ac his widow in 1905. In Noy. of that year 
an order was made directing an inquiry who were 
the beneficiaries composing the class entitled to 
the £6,000. The inquiry was completed, Ac the 
trustees now asked for taxation of costs Ac a declara- 
tion that the costs dowm to the order of Nov. 1905, 
should be paid out of the ultimate residue, Ac that 
the subsequent costs should be paid out of the 
funds representing the £6,000 : — Held : the costs 
of the inquiry wei*e testamentary expenses Ac 
ought to be iiaid out of residue ; the above rule 
had not put an end to the power of the ct. to make 
an order carrying out the intention of testator ; 
Ac all the costs of ascertaining the members of the 
class, except so far as they had been increased by 
incumbrances on the shares, must be paid out of 
the residue Ac not out of the £6,000. — Re Vincent, 
Rohde v, Palin, [1909] 1 Ch. 810 ; 78 L. J. Ch. 
455; lOOL. T. 957. 

Annotation : — Consd. He Whitaker, Denison -Pender v. Evans 

(1910), 103 L. T. 657. 

8859. Whether sufficient to relieve 

legacy of costs.] — Testatiix, after giving a general 
direction for the payment of her testamentary 
expenses, etc., out of personalty, divided her real 
Ac personal residuary estate into thirds, with a 
direction that, on the happening of certain events, 
which had occurred, one of these shares should be 
further subdivided into moieties. The trusts of 
this last third having been administered by the 
ct. : — Held : each moiety of the third, Ac not the 
third as a whole, constituted a share within the 
above rule ; there were no special circumstances 
in the case, notwithstanding the presence of the 
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general direction for the payment of testamonta^ 
expenses out of personalty, to ju^ify the ct. in 
interfering with the ordinary operation of the rule ; 
&i, accordingly, the costs of ascertaining the 
b^edciaries of each separate moiety must be 
borne by each moiety respectively . — Me Whitaker, 
Dbnison-Pbnder V, Evans, [1911] 1 Oh. 214: ; 80 
L. J. Ch. 63; 103 L. T. 657. 

8860. .] — He Townend, Knowles 

V. Jessop, [1914] W. N. 145. 

8861. Several persons entitled — Inquiry as to 
one share only — Costs apportioned.] — Several dcf^. 
entitled to a fund in equal shares, & long inquiries 
being necessary as to one share only, the costs 
were apportioned. — ^Basevi v. Serra (1807), 3 
Mer. 674; 14 Ves. 313 ; 36 E. R. 258. 

Annotation : — Distd. Shuttloworth v. Howarth (1841), Ct. 8c 

Ph. 228. Mentd. Corsble v. Free (1840), Cr. & Pli. 64. 

8862. Bequest to next of kin — Of proceeds of 
sale of realty — Costs out of estate.] — Testator de\ised 
his real estate to a trustee for 1 ,000 years, to raise, 
by sale or mtge., £2,000, “ to be equally divided 
amongst such of his next of kin, both matcrmil &> 
paternal, as should be living at the time of his 
death.” The devisee filed his bill, asking for an 
inquiry to ascertain the parties entitled to the 
£2,000. Various proceedings were taken in the 
Master's office, in the course of which the sum of 
£2,000 was raised ; the Master made his first 
report, finding who were the next of kin ex parU 
paterndy & also stating that C. B. was one of the 
next of kin ex parte matcrnd ; but upon a subse- 
quent reference he found C. B. to be the only next 
of kin ex parte maiernd ; — Held : testator’s estate 
was, from the first liable to the costs of the , 
inquiry, & the money being raised & set apai*t 
before the next of kin were ascertained made no 
difference, & the costs must be raised out of . 
testator’s estate. — B uuijalk v. Di'odale (1849), ' 
12 Beav. 247 ; 19 L. ,T. Oh, 42 ; 15 L. T, O. 8. 
178 ; 14 Jur. 234 ; 50 E. R. 872. 

8863. Inquiry as to incumbrances — By direction 
in decree — Costs out of estate.] — If in an adminis- 
tration suit an inquiry be directed in chambers, as 
to incumbrances by persons interested under the 
will, the costs of such inquiry must be treated as 
pait of the general costs of the suit, & be paid out 
of the estate. — Gee v. Mahood (1874), 23 W. R. 
71. 

8864. Ascertainment of class — Entitled to share 
of residue — Costs out of residue.] — At the death of 
the tenant for life the residuary estate was divisible 
into shares, some of which were given to individuals, 
& others to classes : — Held : the costs of ascer- 
taining the classes were costs of administration, 

as such payable out of the residuary estate, & 
not out of the shares of the classes . — He Reeve’s 
Trusts (1877), 4 Ch. D. 811 ; 46 L. J. Ch. 412 ; 
36 L. T. 906 ; 25 W. R. 628. 

8865. Adverse claimants to legacy — Amount 
paid into court under Trustee Relief Act — Whether 
legacy burdened with costs.] — Where an exor., who 
was also residuary legatee, paid into ct. under the 
Trustee Relief Act the amount of a legacy, the title 
to which by i-eason of an ambiguity of construction 
of the will was in dispute, &, it appeared that there 
was a residue of substantial amount : — Held : 
the ct. had jurisdiction to order the exor. to pay 
the costs of a petition for payment of the legacy, 
such costa being taxed as between party dc party. 


— Re Trick’s Trusts, Rx p. Willoby (1869), 6 
Ch. App. 170 ; 89 L. J. Ch. 201 ; 21 L. T. 739 ; 
18 W. R. 123, L, J. 

Annotation .‘—ConMA. He Gibbons' Will (1887), 36 Ch. D. 

486. 

8866. •] — Bequest to the In- 

cumbent for tlio lime being of U. of £500, the 
income to be applied, when necessary, in keeping 
in rcpaii* the grave &> the railing t/ombstone of 
A., & the remainder of such income to bo applied 
in providing wine & bread for the sick poor of 
U., with a gift of the residue to the exor. in trust 
for B. The exor. paid the legacy into ct. under 
Trustee Relief Act. On petition by the incumbent : 
— field : the first purpose of the gift being invalid, 
the whole of the income was applicable to the 
charity ; & the sum should be paid to the official 
charity ti*ust<*e to invest & pay the income to the 
incumbent of U. for the time being to be applied 
by him for the sick poor of the parish, as in the 
will directed ; tJie exor.’s cost s nut to be allowed 
out of the fund, tliough he might take them out of 
the residue. 

Scmble : under the pivsent jiractice, wlien it is 
doubtful to whom a legacy is payable, the better 
couitse is not by pajment into ct. under Trustee 
Relief Act, but by an administration summons, 
waiving accounts, simply for the purpose of 
obtaining the decision of the judge, or after taking 
out such summons, whei'e both parties agree, by 
submitting a statement of facts in the nature of a 
special case fur the opinion of the judge. If tlio 
exor. does pay it in he will be hfft to take Ids costs 
out of the residuary estut<‘ A will not have them out 
of the legacy.— A*c Biuke'IT (1878), 9 Oh. 1). 576 ; 
47 L. .T. Gh. 816 ; 39 L. T. 418 ; 43 1». Ill ; 

27 W. R. 161. 

.— Conid, Itr OlblMHiH’ Will (1887), 36 Ch. D. 

486. Beld. It*' VauiarUan. Vaughan r. Thouias ( 1886), 33 Ch. 

1). 187 ; Jtc Parker’b Will Trusts (ISSS), &s L. J. Ch, 23 ; 

Jiv Taylor, Martin r. FrtHJinaii (1888), .'>8 L. T. 538 ; He 

lluKurbun, bml v. Lee, ll'JOl ] 1 Ch. 715. 

8867. — .] — Exors. by payineid 

into ct. under Trustee Relief Act of a sum to 
answer a legiu'y to a cla.ss, cannot tliereby relieve 
the general rt^sidue from l>earing the costs of an 
inquii'y for the ])uipc)se of asei‘i*t>idning who ai*© 
the jiersons entitled under the bequest . — He 
Gibbons’ Will (1887), 36 Oh. 1). 486 ; ,50 I.. J. 
Oh. 911 ; 58 L. T. 8 ; 36 W. R. ISO. 

Annotation : — Rsld. Ac Whltokor, Doalsoii'Pcodor v. Evans 

(laiO), 103 L. T. 657. 

(6) Proof of Title. 

8868. Legatee proving relationship — Costs of 
making out pedigree— Not paid from general assets.] 

— WALL1.S V. WILI.IAMS (1794), Bcamcs on Oosts, 
App. I. p. 341. 

8869. Proof by next of kin — Not parties to suit — 
Costs out of estate.] — In a suit for the distribution 
of an intestate’s cjstaUi cei’tain persons, nut parties 
to the suit, proved themselveH t-o be next of kin, 
before tJie master : — Held : they werci entitled to 
be paid the costs of so doing out of the inte^io’s 
estate. — B ennett v. Wood (1837), 7 Sim. 522 ; 
6 L. .7. Ch. 330 ; 58 E. R. 937. 

Annotatione Bakewoll v. Tagart (1838), 3 Y. & C. 

Kx. 173. Befd. Grace v. Terrington (1845), 6 L. T. O. S. 

70. 

8870. ,] — In a suit for the 

distribution of the estate of a person who died 
partially intestate, certain persons, not parties to 
the suit, who had proved themselves next of kin 
before the master, were allowed their costs of so 
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doing out of the estate of deceased. — ^B akbweix v. 
Tagabt (1838), 3 Y. & 0. Ex. 173 ; 2 Jur. 699 ; 
160 E. B. 661. 

8871* j .] — The next of kin, as 

well not parties to the cause as parties to the cause, 
to have their costs of making their title out before 
the master. — Hutchinson v. Freeman (1839), 4 
My. & Or. 490 ; 3 Jur. 694 ; 41 E. R. 189, L. 0. 

Annotations: — ^FoUd. Shuttleworth v. Howarth (1840). 4 

M]r. Sc Or. 492. Befd. Grace v. Terrinston (1845), 2 OoU. 

53. 

8872. .] — Persons who, as mem- 

bere of a very numerous class, were interested in a 
residuary estate administered in a suit but who 
were not parties to the suit, wore allowed their costs 
of proceedings in the master’s office to establish their 
claims, & of their subsequently intervening in the 
suit, & applying for such costs in like manner as 
other membci's of the same class who had been 
made parties. — S huttleworth v. Howarth, 
Hhut'tle WORTH V. Haroreaves (1840), 4 My. & 
Or. 492 ; 10 L. J. Oh. 2 ; 5 Jur. 2 ; 41 E. R. 190, L. 0. 
Annotation : — Befd. Grace t». Torrlnffton (1845), 2 Coll. 53. 

8873. .] — A suit liaving been 

instituted to administer testator’s estate, in which 
an inquiry was directed as to the persons entitled 
^ descendants under tlie will, a largo number of 
individuals established their claims as such 
descendants before the master ; — Held : they were 
all entitled to the costs of establishing their claims 
in the master’s office, out of the general estate. — 
Shuttleworth v. Howarth, Shuti'leworth v. 
Hargreaves (1841), (k*. & Ph. 228 ; 5 Jur. 490; 
41 E. 11. 477. L. C. 

Annotations: — Befd. Hawkins v. Hawkins (1842), 1 Hare, 

543 ; V. Swift (18.59), I L. T. 160 ; Trethewy v. 

Holyar (1876), 4 Ch. D. 53 ; JUe Iteevo’s Trusts (1877), 25 

W. li. 628. 

8874. Under issue directed — Whether 

money advanced for that purpose — Out of fund 
affected.] — Pltfs. claimed, as next of kin of an 
intestate, a fund which was in the possession of 
deft, as the nominee of the Crown, & after the 
master had reported against pltfs.’ title, the ct. 
directed certain issues for the purpose of trying it. 
Pltfs. applied fcfr an advance out of the fund, to 
enable them to try the issues ; but this, which was 
opposed by the Crown, the ct. refused. — N ye v. 
Maule (1839), 4 My & Cr. 342 ; 8 L. J. Ch. 329 ; 
3 Jur. 669 ; 41 E. B. 133, L. C. 

Annotations: — Befd. JohnBton v. Todd (1841). 3 Boav. 218. 

Mentd. Coombs v. Brookes (1849), 13 Jur. 784. 


8875. 


Against the Crown as administrator 


Costs out of estate.] — (1) Where pltf. succeeds in 
establishing his title as next of kin to an intestate 
against the Crown as administrator, the costs of 
the suit must come out of the estate, the Crown, 
as in the case of an ordinary administrator, not 
paying any costs. 

(2) WThere in a suit against the Crown pltf. 
succeeds, & the Crown appeals & fails, it can have 
no costs of such appeed. — Partington v. Rey- 
nolds (1858), 6 W. R. 615. 

Annotation: — As to (1) Befd. A.-O. v. Kohler (1861), 5 

L. T. 5. 


8876. Proof by heir-at-law — Costs out of estate.] 

— The heir-at-law of testator was served with 
notice of the decree in an administration suit, 
& the costs of proving his pedigree were directed 
to be paid out of testator’s estate. — Swift v. 
Swift (1859), 1 De O. P. & J. 160 ; 29 L. J. Ch. 
121 ; 1 L. T. 150 ; 8 W. R. 100 ; 46 E. R. 320, L. C. 

Annotation : — Mentd. Holmes v. 8ayer-Milward (1878), 38 
L. T. 881. 


8877. .] — In an administration suit 

an heir-at-law is entitled to have his costs of 
establishing his heirship paid out of the estate. — 
Singleton v. Tomlinson (1878), 3 App. Cas. 404 ; 
38 L. T. 653 ; 26 W. R. 722, H. L. 

Annotations : — Mentd. Smith v. Conder U878), 9 Ch. D. 170 ; 
Rt Boyes, Boyes v. Corrltt (1884), 26 Ch. D. 531 ; Durham 
V. Noithen (1893), 69 L. T. 691 ; Re Doprez, HonritiueB v. 
Deprez, 11917 J 1 Ch. 24. 


(c) Undistributed Residue, 

8878. Action for account by infants entitled — 
Accounts correct — Costs out of Infants' share.] — 

A residuary estate was divisible amongst several 
persons. An account was made up, & the adults 
received their shares. The infants liled a bill for 
an account against the exors. & the other residuary 
legatees. The latter being satisfied, deprecated the 
proceedings. The accounts turned out to be 
substantially correct : — Held : the costs were 
payable out of pltfs.’ share alone. — Mackenzie v. 
Taylor (1844), 7 Beav. 467 ; 49 E. R. 1146. 

Annotations : — Consd. Hilliard v. Fulford (1876), 4 Ch. 1). 
389. B^. lie Copo, D'Auffuier v. Copo (1885), 1 T. L. il. 

611. 


8879. .] — The exors. of a testator 

accounted for the residuary estate to such of the 
residuary legatees as were ^ults : &, after setting 
apart a portion of such estate as an indemnity 
fund against certain possible claims, tliey paid the 
adult legatees their shares of the residue, they 
retained theii* own shares, & they invested the share 
of each infant legatee in their own names & the 
name of the infant entitled tliereto. Aftemards 

I an administration suit was instituted on behalf 
of certain of the infants, the result of whicli was to 
establish the substantial accuracy of the accounts 
rendered by the exors. : — Held : the costs must be 
paid out of the undistiibutcd residuary estate ; 
neither the residuary legatees who had been paid 
their shares, nor, in the first instance, the exors. 
were to receive any costs unless they respectively 
accounted for tlie shares they had received or 
i*etained, &. contributed to Die costs ; but after 
payment of the costs of pltfs., A any other parties 
entitled thereto, out of the indeimiity fund (which 
liad been brought into ct.), the surplus thereof 
should be paid to the exors. towards payment of 
their costs. — Re Tann, Tann v, Tann, Gravatt v. 
Tann (No. 2) (1869), L. R. 7 Eq. 436 ; 38 L. J. 
Ch. 459. 

Annotation: — Befd. HilUord v. Fulford (1876), 25 W. R. 

I 161 . 


8880. Action by legatees entitled — Accounts 
correct — Costs out of legatee’s shares.] — Where 
exors. have made a right partial distribution &> 
have properly accounted, & the remaining legatees 
then bring an action for administration, the costs 
will be borne by the shares remaining imdistributed. 
But where exore. had ma<le a wrong partial 
distribution, on the assumption that the estate was 
divisible into five shares mstK?ad of six, & their 
accounts weiHi also incorrect, the costs of a subse- 
quent administration suit were ordered to bo paid 
out of the whole estate, as if no distribution had 
taken place, so as to charge the exors. with the 
share of costs attributable to the distributed shares 
of the estate. — Hilliard v. Fulford (1876), 4 
Ch. D. 389 ; 46 L. J. Ch. 43 ; 35 L. T. 750 ; 25 
W. R. 161. 


Annotations : — Apld. Re Bell’s Estate, Bath v. Bell (1878), 30 
L.T.422. Bi^Re Giles (1886), 55 L. J. CL. 695. 


8881. Accounts incorrect — Costs out of 

estate.] — Hilliard v, Fulford, No. 8880, ante. 
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(d) Other Cases. 

8882. Charitable bequest — Proceedings to deter- 
mine validity — Costs apportioned.]— Johnson v. 
Woods (1840), 2 Beav. 400 ; 0 L. J. Ch. 244 ; 48 
E. R. 1240. 

Annotations: — Mentd. A.>G. i*. Southgate (1842), 12 L. J. 
Ch. 147 ; Boughton v. Houghton, Houghton v. Jainos 
(1848), 1 H. L. Cos. 400 ; Fitch v. Weber (1848), 6 Uare, 
145. 


8883. .] — Testator directed “ all 

his just debt-s & funeral & testamentary expenses 
to be paid by his exors. out of such part of his 
cstat-e as could not by law be bequeathed for 
charitable purposes ** ; & then devised & be- 

queathed aU his real & personal estate which he 
could not bequeath for charitable purposes to 
legatees, & bequeathed all that could be lav'fully 
bequeathed for charitable purposes to a charity ; — 
Held : the cliarity was not relieved from the costs 
of an administration suit in which a question was 
raised as to whether certain part of the piopcrty, 
from its nature, was bequeathable to the charity 
or not ; & the costs must be apportioned between 
the two funds. — Linley v. Taylor (1859), 1 Gifif. 
C7 ; 28 L. J. Ch. 086 ; 05 E. R. 828 ; stib nom. 
Taylor v. Linley, 33 L. T. O. S. 232 ; 5 Jur. 
N. S. 701 ; on appeal^ sub nom. Taylor v. Linley 
(1800), 2 Be G. F. & J. 84, L. C. 

Annotations : — Reid. Shepheard v. Bcethain (1877), 0 Ch. I>. 

597. Mentd. Holdsworth v. Davenport (187(5), 3 Ch. 1). 

185. Ite Hollon, Forbes r. Hardcastle (1893), 68 L. T. 

160. 


3884. General estate not affected by 

result.] — Where a legacy has been severed from the 
generfj estate, & becomes the subject of a suit, by 
the result of which the estate will not be affected, 
the costs of the suit are borne by the fund 
constituting the legacy, but the appropriation or 
investment by the exor. of a particular sum to 
answer the legacy, where the question which arises 
upon it is a question between the general estate 
^ the legacy, does not relieve the general estate 
from the costs of the suit. — A.-G. v. Lawes (1849), 
8 Hare, 32 ; 19 L. J. Oh. 300 ; 14 Jur. 77 ; 68 E. R. 
261. 

Annotations : — Confd. Fraser t?. Murdoch (1881), 6 Ann. Cos. 

855 RdU. liobineon v. Murdoch (1881). 30 W. H. 162 ; 

JRe Ilall'Dare, Lo Marchaut v. Leo Warner, [1916J 1 Cb. 

272. 


8885. Payment of Income from fund — Pro- 
ceedings to enforce — Costs out of Income.] — The 

costs of a petition in an administration suit for the 
payment of the income of a fund to petitioner must 
be borne by the income, & not by the corjius. 
Secus, in the case of a petition under Trustee Relief 
Act. — Eady V. Watson (1864), 33 Beav. 481 ; 
10 L. T. 285 ; 10 Jur. N. S. 982 ; 12 W. R. 682 ; 
55 E. R. 454. 


Annotation : — 
Ch. ;• ■ ■ 


Reid, lie Turnloy’s Trusts (1806), 35 L. J. 


Sub-sect. 4. — Scale of Costs. 

A. As between Solicitor and Client or Party and 

Party. 

(a) Representative. 

8886. As between solicitor & client.]— A married 


woman being entitled to a 8hai*e of a residue for 
her life, with remainder to her children, who were 
infants, a bill was filed by her & her husband & 
their children, by their father as their next friend, 
against the exor. & the co-residuary legatees, for 
the administration & distribution of testator’s 
estate. When the exor. put in his answer, a 
balance was due from him, & he paid it into ct. 
Afterwards, he paid the whole of testator’s debts 
remaining unsatisfied, some of them before & the 
rest after the usual decree ; whci’cby a balance 
greater than the fund in ct. became due to him, & 
tlie master so found. After the report had been 
absolutely confirmed, the husband died, & his 
w’idow having declined to take any step towards th(« 
further prosecution of tlic suit, the exor. filed a 
supplemental bill, praying to have the fund in ct. 
exempt from all costs, paid to liim, in part of th(‘ 
balance found due by the master. TJie ct. ordered 
the exor.’s costs of botJi suits, as between sole, 
client, to be first paid out of llie fund, tlien tJie 
costs of defts. the co-residuary legatees of botli 
suits, &, lastly, the costs of tlic widow ifc cJiildren 
of tlie supplemental suit, but not of the original 
suit. — Jackson v. Woolley (1841), 12 Sim. 12 ; 
10 L. J. Ch. 197 ; 59 E. R. 1034. 

Annotation : — Reid. Hoorn v. Wells (1844), 1 Cull. 323. 

8887. .] — ^Wliere in conscquonct; of tlio 

insolvency of pltf., who was an exor. in an adminis- 
tration suit, it became necessiiry to make liis 
assignees parties //rfd ; they were entitled to 
separate costs. 

The costs of pltf. ifc deft., his co-oxor., will be as 
between soli*. & client, <te tlio.se of the assignees of 
the insolvent exor., as betw(*(‘n i)arty A party 
(Wood, Chilwell v. Hocknell (1854), 

2 Eq. Rep. 1100 ; 2 W. R. 030. 

8888. From date of bankruptcy.]- --'ruRNJiii 

r. Mullineux, No. 8015, ante. 

8889. .] — Bowyek v. Griffin, No. 

8018, a?itc. 

8890. Estate deficient.] — Ws'lenhall v. 

Dennis, No. 8949, post. 

8891. Unless guilty of misconduct.] — One 

of two exoi*s. & trustees commenced an aetioii 
against the other for the administration of the 
est^ite, A. a decree was made. There was no 
aIh>gation of any misconduct on tin; part of deft. : — 
Held : a tiiistee is entitled to costs as between 
solr. client in an administration ac*.tion, unless 
a case of misconduct is made out against him, 
deft, must have costs as between solr. & client. — 
Re Love, Hill v. Spurokon (1885), 29 Ch. 1). 
348 ; 54 L. J. Ch. 810 ; 52 L. T. 398 ; 33 W. R. 
449, C. A. 

AnnfptatUni : — Refd. lit Jonoa, Christmas v, Juuos (L807), 

45 W. R. 598. 

8892. .] — Re Barne, Lee v. Baune, No. 

8903, post. 

8893. For part of costs only— Assets not 

accounted lor.J — Re Harkys, Harrys v. Howells, 
[1900] W. N. 147. 

(5) Creditors. 

8894. Estate insufficient to pay debt — Scale as 
between solicitor & client.] — Costs, as between solr. 


PART VIIL SECrr. 8, SUB-SECT. 4.— 
A. (a). 

c. As between party dt jHirty.] — 
Where an exor. Sc trustee named in a 
wUl had acted as such to the advantage 
of the estate, without having proved 


the will, be was allowed bis costs, as 
between party Sc party, of an adminis- 
tration suit to which oe was a party 
deft., excepting some costs which he 
had needlessly incurred. — S unjuky t>. 
McCbak (1867), 2 Ch. Ch. 231.— CAN. 


PART Vlll. SECT. 8. SUB-SECT. 4.— 
A. (b). 

8894 i. Estate insuMdeni to nay debt 
—Scale as between mnicUor client .) — 
Pit!., a oroditor, allowed costs lu an 
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&. client, will be allowed to pltf. in a creditor’s suit, 
where there is a deficient fund. — JI ood v. Wilson 
(1831), 2 Hubs. ik> M. (587 ; 33 E. 11. 557, 1.. O. 

Annotation .’—"RelA, lie New Zculaud Mid. liy.. Sndth v. 

Lubbock, 111)01 J 2 Ch. 357. 

8895. -,] — In a creditor’s suit, pltfs. 

are entitled to their costs, as between solr. & client, 
where the fund is insuflicient to pay the debts. — 
Tootal V. SPKdoii (1831), 4 Sim. 510 ; 58 E. K. 
191. 

Annotation ;---Refd. Re Now Zealand Mid. I{y., Smith v. 

Lubbock, tlOOU 2 Ch. 357. 

8896. .] — The insufTlciency of tlie 

fund to pay tlie debts is the only oise in which pltf. 
in a creditor’s suit is entitled to his costs as between 
solr. & client. — Biiodik v. Bolton (1835), 3 My. & 
IC. 1(58 ; 40 E. R. 04. 

Annotatio7i .-—Reid. Re MoRoa, Narden v. McRoa (1885), 54 

L. T. 728. 

8897. .] — In a creditor’s suit, costs as 

bc'tween solr. & client cannot be given, even with 
the coiLsent of all parties, unless it (dearly appears, 
that the estate is inHuflicient for tin*, payment of 
the debts.— Bj.AC'KhJl'T r. llLAOlvErr (183(5), 5 L. J. 
(>’h. 213. 

8898. .] — In a suit institutx‘d by a 

ci'editor of testator, to inak(‘ t(‘stator’s real (‘state 
available for the payment of his debts, where thti 
clear proceeds arising from tlie sale thereof were 
not, after payment of tlie costs as between party 
At party of pltf. At defts., the exors., more than 
suOicient for payment of testator’s debts Held : 
pltf. was entitled to his costs out of the fund, as 
between solr. At client. At the residue was directed 
to be apportioned in payment of the debts due to 
pltf. At testator’s other creditors. — Sutton v. 
DucujKrr (1840), 3 Beav. 9 ; 9 L. J. (Hi. 335 ; 4 
,fur. 959 ; 49 E. R. 4. 

Amwtation Refd. Re Me Rea, Nordon v. Me Rea (1880), 32 

C/b. 11. 013. 

8899. ,] — In a suit by creditors to 

administer the realty, there being no pei'sonalty, 
& the realty proving deficient, the ct. ordered the 
costs of pltfs. At of defts., who were beneficial 
devisees, to be taxed as bidween party At party. At 
paid pari pas.<iu out of the fund At tin; balance of 
the fund then remaining to be applied in payment 
of plif.’s extra costs between solr. At client. At then 
in i)ayment of debts.— 11 rni)Ek.son r. Donos 
(18(50), L. R. 2 Eep .532 ; J4 J.. T. 752 ; 14 W. R. 
908. 

Aniwtalion PoUd. Ferifuson r. Gibson (1872), L. R. 14 

tCf). 370. 

8900. Creditor to whom conduct of 

proceedings given.]— (1) TJie rule tliat pltf. in a 
ci'odit^r’s suit is allowed his costs as between solr. 
At client, if the estate has pi*oved insufheient, 
extends to paitit's to wliom the conduct of the 
proceedings has been given. 

(2) Pltf. who has been removed from the conduct 
of a creditor’s suit will be allowed his costs of 
appearing at the hearing on fuHher consideration 
to ask for costs due to him before his removal, but 
will not be allowed his costs of attending the taking 
of the accounts in chambers subsequenUy to his 
removal. — Joseph v. Goode, Joseph v. Goode. 
Fisher v. Goode (1875), 23 W. R. 225. 

8901. Legatee’s action.] — The rule 

that a creditor who brings an action on behalf of 


admiulatration suit, commenced by client, where the 
HummouB, aa between solicitor & insuitlolent to pay 


himself & all other creditors for the administration 
of an estate which turns out to be insufficient for 
the payment of debts is entitled to his costs as 
between solr. &, client, applies equally to the case 
of a creditor who obtains the conduct of an action 
originally commenced by a legatee or next of kin. 

In a next of kin’s suit, or in a legatee’s suit, where 
the estate is insufficient for payment of debts, pltf. 
is not entitled to solr. & client costs (Jessel, M.R.). 
— fie Richardson, Richardson v. Richardson 
(1880), 14 Ch. D. Oil ; 49 L. .7. Ch. (512 ; <13 L. T. 
279 ; 28 W. R. 912. 

Annotation: — Conid. Re New Zealand Mid. Ry., Smith r. 

J.ubbock, [lyoij 2 Ch. 357. 

8902. .] — In an action by a separate 

creditor, on behalf of himself & all other the 
creditors of testator, who was one of a firm of 
traders, for a general administration of testator’s 
estate, the general estate was realised, Ai turned 
out sufficient to pay in full the separate creditors, 
but insufficient to pay in full the joint creditors of 
testator : — Held : pltf. was entitled to costs out 
of the estate as between solr. & client. — Re Mc:Rea, 
Nordp:n V. McRea (188(5), 32 Ch. D. (513 ; 55 L. J. 
Ch. 708 ; 8tib nom. lie McRea, Narden v. McRea, 
.54 L. T. 728. 

Annotations : — Consd. Re New Zealand Mid. Ry., Smith r. 

Lubbock. [19()IJ 2 Ch. 357. Refd. Re Queen's Hotel Co., 

Cardiff, Re Vernon Tin Plato Co., 11900] 1 Ch. 792. 

8903. .] — A practice has been for 

many years established that where a creditor or 
legatee brings an action for the administration of 
an estate of a deceased person, Aj the fund realised 
proves insufficient for payment of the debts or of 
the legacies, as the case may bo, in full, pltf. is 
allowed his costs as between solr. Ac client ; but 
whore the fund realised is more than sufficient for 
payment of the debts or legacies, as the case may 
be, in full, then pltf. as a general nile is only allowed 
costs as between party & party (Stirling, L.J.). — 
Re New Zealand Midland Ry. Co., Smith v. 
Lubbock, [1901] 2 Ch. 357 ; 70 L. J. Ch. 595 ; 84 
L. T. 8.52 ; 49 W. B. 529 ; 45 Sol. Jo. 519 ; 8 Mans. 
3(53, C. A. 

Annotations; — Mentd. Re Glasdir Copper Mines, EnerllBh 

Electro -Metallurgical Co. v. Glasdir Copper Miues, [1900] 

1 Ch. 30.5 ; Re Home, Home v. Home, [1906] 1 Ch. 271 ; 

Re Boynton, Hoffman v. Boynton, [1910] 1 Ch. 519. 

8904. Specialty debts not satisfied — Simple con- 
tract & specialty creditors — Simple contract 
creditors entitled as between solicitor & client.] — 

Costs as between solr. & client given out of the 
fund to a simple contract creditor who was pltf. in 
a suit to administer his deceased debtor’s estate, 
although the assets had proved insufficient to 
satisfy the specialty creditors. — B arker v Wardle 
( 1835), 2 My. Ac K. 818 ; 39 E. B. 1157. 

Annotations: — Refd. Stanton v. Hatfield (183Q). 1 Keen, 

358 ; RlchardBuu v. Jenkins (1853), 17 Jur. 446 : Re 

McRea, Nordon v. McRea (1886), 32 Ch. D. 613. 

8905. .] — A simple contract 

creditor, who files a bill for the administration of 
testator's assets, is entitled to have his coste out 
of the estate, though the assets prove insufficient 
for the payment of the speci^ty creditors. — 
Larkins v. Paxton (1835), 2 My. & K. 320 ; 39 
E. B. 905. 

8906. .] — In an administration 

suit by a simple contract creditor, he is entitled to 
his costs as between solr. & client, though the cissets 
are insufficient for payment of the specialty 

- - — ■ . ■ ■■ i_ „ 

fund realised was I — Re Flynn, Gut v. M'Carthy (1886). 
he creditors in full. 1 17 L. R. Ir. 457.— IR. 
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Executors and Administrators. 


SecL 8, — Costs: Suh-sect, 4, A. (6), (c) &(d)t &B. : 
sub-sect. 5. A .] 

creditor. — J enkins v. Robertson {1853), as 
reported in 1 Kq. Rep. 123 ; 22 L. J. Oh. 874 ; 23 
1^. T. O. 8. 203 ; 1 W. R. 208 ; sub nom. Rioharu- 
soN r. Jenkins, 17 Jur. 440. 

Annotatimis : — Hentd. Holland r. Holland (18691. 4 Ch. App. 
449, n. ; Bt Button (1913), 67 Sol. Jo. 679 ; Be A Debtor, 
I1913J 3 K. B. 11. 

8907. Estate satisfying debts in full -Scale as 
between party & party.] — Rkodie t>. Bolton, No. 
8890, ante. 

8908. .] — Where in a creditor’s suit a 

fund had been realised by the diligence of pltf., 
the assets were more than sufticient for payment, 
of the debts, the costs of jiltf as between party & 
party were ordered to be paid out of the general 
fund. A: the extra costs of pltf. w<‘re, under the 
circumstance's directt*d to be paid pro rata by all 
the cj*editors W'ho partook of the benefit of the 
suit. — S tanton v. Hatfield (1830), 1 Keen, 358 ; 
5 L. J. Ch. 301 ; 48 K. R. 344. 

Anruiiatiems : — Refd. Goldflmlth r. HubscII (185.'}), 5 Do O. 
M. (t O. 647 ; Be New Zealand lilld. lly.. Smith v. Lubbock, 
11901] 2 Ch. 357. 

8909. Notwithstanding consent of all 

parties — For scale as between solicitor & client.] — 

BI.ACKETT r. Biackett, No. 8897, ante. 

8910. .] — Be Drew, Simmons & Sim- 

mons V. Drew (1913), 135 L. T. .lo. 323. 


(c) Legatees, 

8911. Action between residuary legatees — Costs 
as between solicitor & client — Not without con- 
sent.] — A bill by one of two residuary legatees, the 
other being a deft. The usual decree \\'as made A; 
held, on further dii*ections, that costs could not be 
given out of tlic fund in ct. as between .solr. & 
client, witliout the con.s<*nt of deft. — Fenner i*. 
Tayluk (1821), 5 Madd. 470 ; 0 Madd. 3; 50 
E. R. 975. 

^ 8912. .] — Blenkinsop v. Foster, 

No. 8570, ante. 


8913. Estate insufllclent for debts — Costs as 
between party & party.]— In a suit by a residuary 
legate<‘ against the exor. of the will testator’s estate 
proved insufficient to pay his debts ; — Held : pltf. 
was entitled to his costs, not as between solr. ^ 
client, but as between party & party only. — 
Weston v. Clowes (1847), 15 Sim. 610 ; GO 15. R. 
757. 

A nno/ations :—FoUd. Weixjnhall r. DemiiH (1863), 33 Bear. 
285. Consd. Be JOchardBon, lOchardson r. Bichardson 


8914. Except so far as estate benefited 

by proceedings.] — In a suit instituted by a rc'siduary 
legatee the assfAs proved insufficient for the pay- 
ment of the expenses & the general legacies : — 
Held : pltf. was not entitled to his costs as between 
solr. & client, except so far as the general estate 
had been increased by the proceeding. — Wrough- 
ton V. COLQUHOUN (1847), 1 De G. & Sm. 357 : 63 
E, R. 1103. 


AniMtatwnB .-—Utnid, DanleU r. Danlcll (1849), 3 De U. i 
337 ; Todd v. Bielby (1869), 27 Beav. 853 : Gratrix I 
Chambers (1860). 2 GIff. 321 ; Be Edwards, aV Shii 
0867), 16 L T. 208 ; Be 'Sinclafr, Alleii r. SInefiS 
Hodgkins r. Sinclair, 118971 1 Ch. 921 ; Be Ross, Ashto 

“ J.Ch.192; i?r Robbins, Robblnsl 

, Buckland v. 


8915. — 

8949, post. 


.]— Wetenhaij, V, Dennis, No. 


8916. .] — He Hichardson, Richard- 

son V, Richardson, No. 8901, ante, 

8917. Estate Insufficient for legacies — Costs as 
between solicitor & client.] — Iktsts as between solr. 
& client W'ill be allowed Uy pltf. in a legatee’s suit 
whei*e there is a deficient fund. — B uhkitt v. 
Ransom (1840), 2 (^oll. 530 ; 03 E. H. 850. 

AnnoiaHon : — Contd. Be Rlcbardson, Rlcbardson v, 
lUohaidHon (1880)> 14 Ch. D. 611. 

8918. Benefit to estate by proceedings.] 

— Wroughton V, CoLQUiiouN, No. 8911, ante. 

8919. .] — In a legatees’ suit on btdialf , 

etc., the assets were insufficient for payment : — 
Held : pltf. was entitled to his costa out of the 
fund, 08 between solr. & client. — Cross v. Kennino- 
ton (1848), 11 Beav. 89 ; 50 E. R. 750. 

Annotations: — FoUd. Waldron r. Frances (1853), 10 Hare, 
App. I. X ; Thomas r. Jones (1860), 1 Drew. & Hni. 134 ; 
Wctenhall r. l)ennls (1863), 33 Beav. 285. Retd. Be 
MoBeu, Nurden v. McRf3a (1880), 32 Ch. D. 613. 

8920. .] — Costs given to pltf. in a 

legatees’ suit, as between solr. A; client, where th(‘ 
fund is insufficient to pay the legacies in full. — 
Waldron v. Fkanckh (1853), 10 Har<‘, App. I. x ; 
1 Eq. Rep. 52 ; 1 W. R. 324 ; 08 E. K. IJ 18. 

Annotation: — FoUd. Blaset v. Burgess (1856), 23 Beav. 
278. 

8921. .] — Where n legatee files a lull 

for tlie administration of testator’s estate, whet her 
it is expressed that he does so on behalf of hiniwjif 
& the other legatees or not, ho does in fa(*t i“t*j)i esent 
them, & when all the debts are paid, the fund 
belongs to the legatees, A: pltf. is entitled to his 
costs of suit, ns between solr. A: client, the fund not 
being sufficient to pay all th(‘ legacies in full.- - 
Thomas r. Jones (1800), 1 Drew, A: Sm. 134 ; 29 
L. J, Ch. 670 ; 2 1.. T. 77 ; 0 .lur. N. S. 391; 8 
W. R. 328 ; (i2 15. R. 329. 

Annotations: — FoUd. Wctenhall r. J>ennl8 (1863), 33 Beav. 
286. Apld. Be Richardson, Richardson v. RlchardHon 
(1880), 14 i:h. J>. 01 1 ; Be New Zealand Mid. Hy., Smith v, 
LubbcM'k, llOUIj 2 Gb. 367. JU McKea, Nordeu r. 

McRca (1880), 32 Ch. D. 613. 

8922. Economic conduct of suit.] — 

Where pltf. in a suit for administering as insufficient- 
ostate for the benefit of others, had eomnieneed the 
suit in the least expensive way possible, he was 
allowed his costs as betw’cen solr. k- client . — He 
Burrell, Buhreij. r. Smith (1870), E. R. 9 Etp 
443 ; 22E. T. 203. 

Annotation : — Costd. Be Richardaon, R]chardi*on r. Richard* 
eon (1880), 14 Ch. 1>. 611. 

8923. Provided debts satisfied.] — A 

residuary legatee, pltf. in an administration action, 
is entitled U> his costs as b<*tween solr. A:, clicuit 
where the estaU? is insufficitmt for payment of 
legacies, provided it is sufficient for payment of 
debts, but not otherwise. — He Harvey, Wright 
V, Woods (1884), 20 Ch. D. 179; 63 3^. J. Ch. 
544 ; 50 1.. T. 554 ; 32 W. R. 765. 

8924. .] — It is the settled rule that 

pltf. in a legatee’s administration action is, when 
the estate is insufficient to pay the legacies in full, 
entitled to receive his costs out of the fund as 
between ^Ir. &, client, At this rule applies even 
when there is a contest between him and another 
legatee os to the proper mode of dividing the 
fund. — Re Wilkins, Wilkins v, Rotherham 
(1884^, 27 Ch. D. 703 ; 54 L. J. C’h. 188 ; 33 W. R. 
42. 

AnnoiaHon : — Mciitd. Be Turnbull, Skipper «. Wade, [1905] 
1 Ob. 720. 

8925. Lfbgatee also a creditor — ^Whether luffleiant 



Part VIIL — Administration by Court. 


857 


for costs as between solicitor & client.] — In an 

administration suit by legatees, the fact of one of 
the legatees being a large creditor will not entitle 
him to costs as between solr. & client. — Horne v. 
Horne (1860), 14 W. R. 957. 

{d) Other Persons, 

8926. Assignee of defaulting representative — 
As between solicitor & client.] — Chilwell v, 
Hocknell, No. 8887, ante. 

8927. Railway company — Ascertainment of 
testator’s shares — As between party & party.] — 

A railway co. made a deft., in order to ascertain 
the amount of shares belonging to testator’s 
estate, will only have party & party costs on being 
dismissed. — De (Jombk v. De Combe (1857), 30 
li. T. O. S. 31 ; 3 .Fur. N. S. 712. 

8928. Heir-at-law — Estate Insutllcient to pay 
debts — As between solicitor & client.] — Where, in 
an administration suit, the whole of tlie intestate’s 
real estate is found to belong to the creditors, the 
lieir-at-law is entitled to his costs out of the estate 
.“SIS between solr. &> client. — Tardrkw v. Howell, 
Parry v, Howeix (1861), 2 Gill. 530 ; 30 L. J. Ch. 
191 ; 3 L. T. 661 ; 7 Jur. N. S. 937 ; 9 W. R. 296 ; 
06 E. R. 222. 

Annotedion : — FoUd. Shlttlor v, Shlttlor (1804), 4 New Tlep. 
475. 

8929. .] — An heir-at-law pltf. to 

a suit for the administration of an intestaU^’s 
estete is allowed costs as between solr. & client 
where the estate is dellcient. — HHTT'rLERr.Sim'TLER 
(1801), 4 New Rep. 475 ; 10L.T.833. 

8930. Next of kin — Opposition to charitable 
legacy — Unsuccessful action.] — Next of kin oppos- 
ing a charitable bequest, & failing : — Held : not 
entitled to costs as between solr. & client. — 
WiLKiN.soN V. Barber (1872), L. R. 14 Eq. 96 ; 
41 L. .r. Ch. 721 ; 20 L. T. 937 ; 20 W. R. 763. 

8931. Estate defleient.] — lie Ricjiardson, 

Richardson v. Richardson, No. 8901, ante. 

Next friend of infant.] — See Infants, 

On originating summons.] — See No. 8753, ante; 
Nos. 8971, 8972, post. 


B. Higher or Lower Scale. 

SeCf noWy R. S. C., Ord. 05, rr. 9, 10. 

8932. Estates over one thousand pounds — 
Higher scale applicable.] — Re Reece’s Estate, 
Gould v. DuMMET'r, No. 8934, post. 

8933. .] — In administration actions, 

where the gross value of the estate to be adminis- 
tered amounts to £1,000 at the time of the in- 
stitution of the action, the higher scale of costs 
applies ; & in estimating such value where the 
estate to be administered comprises an equity of 
redemption, the value of the equity of redemption 
only, & not of the entire mortgaged estate, is to 
be regarded. If, however, in such a case the 
equity of redemption has been valued at the time 
of the institution of the action at such a sum as, 
with the rest of the estate to be administered, 
amounts to £1,000 or upwards, but it afterwards 
turns out, on a sale by the mt^ees., that the pro- 
ceeds of such sale, together with the rest of the 
estate to be administered, amount to less than 
£1,000, the lower scale applies. — Re Sanderson 
(1877), 7 Ch. D. 176 ; 38 L. T. 379 ; 26 W. R. 309. 


8934. Time for valuation.] — In administration 
suits, where the gross value of the estate to be 
adniinistered amounts to £1,000 at the time of the 
institution of the suit, the higher scale of costs 
applies. Under the regulations of the ct., solrs. 
are entitled to charge for settling the minutes of 
orders, although no minutes are issued. — Re 
Reece’s Estate, Gduld v, Dummett (1866), 
J.. R. 2 Eq. 609 ; 14 L. T. 881 ; 12 Jur. N. S. 
014 ; 14 W. R. 1008. 

Annotations: — Expld. Re Sanderson (1877), 7 CJh. D. 170. 
Befd. Underwood v. Secretary of State for India (186H), 
16 W. 11. 926. 

8935. .] — In estimating the value of an 

estate of testator for the purpose of ascertaining 
whether costs are to be paid on the higher or lower 
scale, the value of the estate at the death of testa- 
ter is to ho looked at, although the costs of a suit 
to get in part of the a.sscts may reduce that amount. 
— Sideward v. Nurse (1874), 43 L. J. Ch. 384. 

8936. Subsequent depreciation — ^Effect.] — 

Re Sanderson, No. 8933, ante. 

8937. Mortgaged property — How valued.] — Re 

SANDEitsON, No. 8933, ante. 

Taxation of costs.] — See Practice ; Solicitors. 


Sub-sect. 5. — Priority. 

A. In General. 

8938. Costs first charge on estate.]~In a suit by a 
specialty creditor for the administration of a 
testator’s real &; personal estate, the costs of the 
exor. are to have precedence of all other claims, 
&, after them, the costs of pltf. creditor. 

The devisee cannot retain his debt in priority 
to the costs of the suit, because the costs of the 
suit are to be considered as expenses in administer- 
ing the estate, & are the first charge upon an estate 
wiiether administered in or out of ct. (Leach, 
V.-C.). — Tx)omb3 V. Stotherd (1823), 1 Sim. & St. 
458 ; 1 L. J. O. S. Ch. 220 ; 57 E. R. 183. 

Annotation: — Consd. Re Hayward, Tweedio v. Hayward, 

tl901J 1 Ch. 221. 

8939. .] — In an administration suit, all 

proper & necessary parties have their costs prior 
to the administration of the fund. — ^F ord v. 
Chesterfietx) (Earl) (No. 3) (1856), 21 Beav. 
426 ; 52 E. R. 924. 

Annotations : — FoUd. Wright v. Klrhy (1857), 23 Beav. 

463. Refd. Batten, Proffitt & Scott v, Dartmouth 

Haurboor Comra. (IS90), 45 Ch. D. 612. 

8940. .] — A bill was filed by an administra- 

tor against the solr. of the intestate, who claimed 
a mtge. on his estate & against others, for adminis- 
tration & to ascertain the mtge. The solr. 
claimed £1,492, but his mortgage debt was ascer- 
tained to be £924 only. The assets consisted 
nearly wholly of the produce of the mortgaged 
estate : — Held : the costs of the suit were first 
payable out of that fund. 

In an administration suit you pay in the first 
instance the costs of all parties properly incurred 
(Romtlly, M.R.). — ^Whitb v. Gudgeon (1862), 
30 Beav. 645 ; 54 E. R. 1001. 

8941. Mortgaged estate Insuffloient — Cost! 

ol mortgagee’s executors.] — Testator’s estate 
proving insufficient ; — Held : exors. of a mtgee., 
m whom the legal estate was vested, were entitled 
to a first chanre 
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Sect. 8. — Costa: Suh-seci. 5, A. & B. (o) & (h), 

suit. — Habergiiam v. IUdehalgh (1870), L. li. 
9 Eq. 395 ; 39 J.. J. Ch. 515 ; 23 L. T. 214 ; 18 
W. 11. 427. 

Annotations: — Mentd. JRc Spoaknmn, I^nsworth r. Spcak- 
man (1876), 4 Ch. D. 620 ; He Gilbert, Daniel v. Matthews 
(1886), 54 Jj. T. 752 ; He Hanuam, Haddelsey v. Hannam, 
fl897J 2Ch. 39. 

8042. Administration of mortgaged property — 
Costs of suit postponed.] — A mtgee. filing a bill for 
the benefit of himself & the other ci*editors of 
deceased, is entitled to )>ayment of liis moitgage- 
money out of the mtged. esttile, before payment 
of the costs of suit. — Aldridge r. Westbrook, 
Parsons v. Westbrook (1842), 5 Beav. 188 ; 49 
E. R. 549. 

Annotations : — FoUd. Hepworth i\ Healop (1844), .3 Ilare, 
485. Reid. Ford v. Chesterfield (No. 3) (1850), 21 Bonv. 
426. 

SeCf further^ Sub-sect. 5, B. (/>), post. 

See , gcnernUy , Mortcjage ; Practice. 


B. As heficeoi Parties. 

(«) Beprcscniaiivcs. 

8943. Representative entitled to priority.] — 

liOOMES r. STOTireuD, No. 8938, ante. 

8944. Effect of denial of assets — When not 

Justified.] — Lodge v. Pritchard, No. 823t), ante. 

8945. As of right.] — A liusband, whose wife 

was the extrix. A: residuary legatee of her father, 
opened an account at. his bankers in the name of 
his wife as such extrix. He afterw’ards closed Ins 
separate account, but moneys belonging to liim 
were from time to time paid in to the wife’s 
account, & the wife drew against it cheques for 
the payment of the husband’s debts A of liousehold 
expenses. Tlie account remfiincd for six yearn, 
when the husband died. Tlie wife died shortly 
afterw’ards : — Held : the represent a tiv'C of the 
husband & the wife must liave his costs of two 
suits for administering their respective estates, 
in priority to the costs of the other parties, for 
the right of priority rested upon principle, & was 
not within the discretion of the judge. — J ^loyd v. 
PuGiiE, Evans v. Pi7(iHE (1872), 42 Ji. J. Ch. 282 ; 
28 L. T. 250 ; 21 W. R. 340, L. C. & L. .T.7. 

Annotations: — Mentd. He Eykyn'n Trusts (1877), C Ch. D. 

115 ; Parker v. Lcchmere (1879), 12 Ch. IJ. 250. 

8946. Fund insufficient.] — .Tackson r 

W 00 IJ.EY, No. 8880, ante. 

8947. .] — Whore the fund is deficient, 

the exors.’ costs of an administration suit are paid 
thereout in priority of those of the other parties. — 
Tanner v. Dancey (1840), 9 Beav. .339 ; 50 E. R. 
374. 

8948. .] — An esttitc was devised sub- 

ject to the payment of legacies to pltfs. The 
devisee died before testatrix, & her heir-at-law 
entered into pos-session of the property, &, in 1847 
devised the same to defts., upon certain trusts. 
Defts. having refused to pay the legacies, the 
estate was, on claim filed by the legatees, ordered 
to be sold, & the proceeds paid into ct. The fund 


j produced by the sale was not sufficient to pay tlie 
legacies & the costs of pltfs. : — Held : defts. were 
entitled to their costs out of tbo fund in priority 
tG pltfs. — W()OLT.Arr V. Wooli.ait (1858), 4 Jur. 
N. H. 1292. 

8949. .] — In a bill by a legatee for 

the administration of an estate, it was probable 
that the assets would not even be sulficicnt to pay 
the costs : — Held : the costs were payable in the 
following order : first, tlie costs of tlie l<‘gal 
personal rt*presentative as between soli*. client ; 
secondly, tht‘ costs A. expenses of pltf. in selling tVi 
getting in the estate, & tlie costs of tlie heir in 
executing deeds ; A- thirdly, the other costs of all 
parties as between party Ac party jtari passu . — 
Wetenhall r. Dennis (1863), 33 Beav. 285; 9 
I.. T. 3(51 ; 12 W. R. 0(1 ; 55 E. R. 377 ; .stdt noui. 
Wetteniiall V . Davis, 9 .Jur. N. S. 1210. 

Annotations: — Consd. ITciiclcrson r. Dodds (18GG). L. B. 

2 Kq. 632. Folld. Jte Spciislcy’s Estute, Hpciisley 1 

Harrison (1872), li. B. 15 Eq. 10. Reid. He Blchurdsnn, 

liichnrdsoii v. Biehardson (1880), 14 Ch. 1>. Oil ; He 

Middleton, Thorniison r. Harris (1882), 19 Ch. D. 552. 

8950. .] — An exor. voluntarily con- 

fessed judgments, which lie paid, afterwarils, in 
an administration suit, the assets were insufficient 
to pay the remaining debts //c/d ; the exor. 
was still entitled to ])rioriiy for bis costs of suit. — 
Sanderson r. Stodd.vrt (1803), 32 Beav. 155; 
7 L. T. 002 ; 9 .lur. N. S. 1210 ; 11 W. B. 275 ; 
55 K. B. 01. 

Annotfilinn : — Reid. He Middleton, TliompKOU r. Harris 

(1882), 46 L. T. 359. 

8951. .] — (1) If, in an action by 

cesfuis rjuc trust under a t‘reditors’ trust deed 
against their trustees for aeeouiits, A to have the 
rights of the parties asceiiuined, tin* costs of all 
parties are ordered to be paid out of the trust fund. 
A it appears probable tliat tlie fund Mill not be 
.sufficient for pajTnent of all the costs in full, the 
triKstees are entitled to a direction for jiaj inent. of 
their cost, charges, A expenses in priority to the 
eo.sts of all other jiartit'S. 

(2) Admissions betM'cen co-defts., under K. S. (J., 
1883, Ord. 32, r. 2, to wliich pltf. is not a party, 
cannot be entered ns evidence against pltf., A 
theridore cannot bt; included in an ordi;r for taxa- 
tion A payment of the general costs of the action. — 
Dodds v. 33;ke (1884), 25 Ch. D. ($17 ; 53 1.. ,1. Cli. 
598 ; 50 L. T. 320 ; 32 W. R. 424. 

8952. .] — Testator by Ids will made 

several specific legal devises of real est-ate of 
which one was to .1. one of his tjxors., A another 
was to L. lie devist'tl the remainder of Ids real 
est-aU'S A bequeathed his jiersonal ('state to 
trustees, upon ti’usts for sale A convei-sion, A to 
stand po.s8e88ed of tlie proceeds upon trust, after 
payment of his debts, A funeral A testamentary 
expenses, to pay certain pecuniary legacies, A 
lie gave the residue of the trust moneys, unto A 
cqu^ly between his paternal next of kin. .1. 
alone proved the will. Tlie estates devi8('d to .1. 
A L. had, under the provisions of a settlement, 
been respectively liable to have two sums of 
113,000 A £1,200 respectively raised out of them. 
The right to those sums had become vested in 
testator. An action to administer testator’s 


PART VIII, SECT. 8, SUB-SECT. 5. — 
B. (a). 

8946 i. Representative entitled to 
priority — jeund insuffiHent. J — In a 
creditnr’H admlnixtration Hult, in which 
the genorul assets turaed out to be fu- 


mffleient to pay the cr>8t« of suit In 
fuU, defts., exors. of dooeased, claimed 
priority for their costs of suit, as 
against a secured croiiitor who had 
established a charge upon a fund which 
had been realised In connection with 
a sale in another suit, 6c. had boou 


brought into ct., A carried to a separate 
account ; — Held : they could only 
claim priority for siH^b of their costs of 
suit as were relative to the separate 
acM'ount. — B ell r. BirrrEfti.v, 11911 
1 1. 11. 312.— IR. 
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estate was brought by W. one of the residuary 
legatees against .F. &, Jj. the only question in dis- 
pute being whetlier the two sums of £3,000 & 
£1,200 were raisablo as part of U'stator’s personal 
e8tat<*. It was held that tliey w(‘re not raisable, 
but that they had become merged in the estates 
on which they were respectively charged. The 
result of this decision was that the personal estate 
was deficient. An action had been previously 
brought in the Probah* J)iv. by W. & another 
residuary legatee against .1., impeaching the 
validity of testatfir’s will. 'Die ct. pronounced 
for the validity of the will but ordered that the 
costs of all parties in the action, should be paid 
out of the licrsonai estate. On the further con- 
sideration of the administration action : — Held : 

(1) the personal estate & the proceeds of the sale 
of the i-esiduary real estate must be applied in 
paying ; (a) the costs, as between solr. & client, 
of tlie exor., & his costs, charges expenses 
properly incurred, including his costs of th<i 
probate action ; (b) the costs, as between party 
& party of pltf. & deft. L. ratably ; &, there being 
a deficiency the (;osts of the action, so far as not 
provided lor, must be borne by the specifically 
devised real estattis ratably, atjcording to their 
respective values at the time of testator’s death ; 

(2) tht*rc was no jurisdiction Ia) charge tlie costs 
of the probate action, other than th(‘ (‘xor.’s costs, 
on the real estate* ; (3) tlu‘ above order could be 
made, though some of the specific d(‘visees were 
not before tlie ct. 

Qu. : whether the order could Ik' enforced 
against the absent spiccifh'. devisees. — He I^ICE, 
Williams v, Jenkins (188(1), 31 Oh. I). 485; 55 
h. ,T. Oh. 501 ; 54 h. T. 41(1 ; 34 W. K. 201. 

Amiotation : — Refd. Tie I’rincc, Godwin v. Prince, [1898] 

2 Cli. 22;'). 

8953. ,] — An action was brought in 

the Probate Div. by an exor. U) ])ropound a will. 
The ct. pronounced in favour of the validity of 
the wall, Ac ordered deft, to pay the costs, which 
he failed to do. Subsequently a creditor brought 
an action for the administration of testator’s 
real & personal estate, to which the exor. was made 
a deft. It then appeared that testator had left 
no personal estat-c, but only real estate, which 
was insufficient to satisfy the creditors in full : — 
Held: (1) the exor. was not entitled to be paid 
his costs incuri'ed in tlie probate action in priorit.y 
to the debts; (2) the estate was distributable in 
paying (a) the exor.’s costs in the administration 
action as between solr. & client ; (b) pltf.’s costs 
in that action as between solr. Ac client ; (c) the 
debts. — lie Peahce, McF^ean v. Smith (1887), 50 
L. T. 228 ; 35 W. 11. 358. 

8964. Against Joint creditor — Of solvent 

partner’s estate.] — Lodge v, Pkitchaud, No. 8230, 
ante, 

8955. Order for payment out of particular fund 
— Whether representative’s priority affected.] — 

By the decree on further directions, in a creditor’s 
suit, the costs of all parties were directed to bo 
taxed as between solr. Ac client, Ac paid out of a 
fund in ct. The fund proving insufficient to pay 
the costs, defts., the heir Ac administrator of debtor, 
petitioned to be paid their costs, in the first in- 
stance. But the ct. directed the fund to be 
divided amongst all the parties, in proportion to 
their costs. — Hwale v. Milneu (1834), 0 Sim. 
572 ; 58 E. R. 708. 

Annotations: — H.P. Gaunt v. Taylor (1843), 2 Hare, 413; 

Jts Grifiltb, Jones v. Owen, 119U4] 1 Ch. 807. 


8956. .] — Notwithstanding an order 

on further directions in a creditor’s suit that the 
costs of all parties should be taxed os between 
solr. Ac client, Ac paid out of a fund in ct., the fund 
proving insulficient to pay all the costs, the ct. 
ordered the costs of the exors. t/o be paid in the 
first place. — Gaunt v. Taylor (1843), 2 Hare, 413 ; 
fi7 E. R. 170. 

Annotations: — Apld. Jennings v. Rigby (1803), 33 Bear. 

198. Consd. Stanlar r. Evans, Evans r. Stanlar (1886), 

34 Ch. 1). 470. FoUd. Tie Griffith, Jones r. Owen, 11904] 

1 Ch. 807. 

8957. .] — An order on tlie further 

consideration of an administration action that tlie 
costs of all parties are to be paid out of a fund in 
ct. does not amount to a direction that they are to 
be iiaid equally. If the fund turns out iMulficient 
to pay all the costs, the costs of administrators 
must be paid in priority to those of other parties. — 
H£ Griffith, Jones v. Owen, [1904] 1 Ch. 807 ; 
73 L. J. Ch. 404 ; 90 T.. T. 039. 

8958. Mortgagee’s costs of sale — Whether post- 
poned to representative costs of suit — When assets 
deficient.] — In an administration suit by a mtgee. 
who has obtained an order for sale of the real At 
leasehold estate for payment of his debts, the 
personal representatives of testator are entitled, 
in case of deficiency of assets, to their own costs, 
charges Ac expenses, in priority to pltf.’s costs of 
the sale . — He Sfensley’s Estate, Spensley v. 
Harrison (1872), L. R. 15 Eq. 10 ; sub nom. Re 
Spensley’s Estate, Harrison v. Spensley, 42 
L. J. Ch. 21 ; 27 L. T. 000 ; svh nom. Re Spensley, 
Spensley v. Spensley, 21 W. R. 95. 

8959. .] — In a suit by a legal 

mtgee. for a side Ac general administration of the 
deceased mtgor.’s estate, the ot. refused to vary 
the minutes by directing, in case of deficiency of 
assets, the costs of suit of the exors. Ac devisees of 
the mtgor. to bo paid in priority to the mtgee. ’s 
costs of Side. — PiNCHARD V. Fellows (1874), 
L. R. 17 Eq. 421 ; 43 L. J. Ch. 227 ; 29 L. T. 882 ; 
22 W. R. 012. 

(6) M origagccs, 

SeCy geucrallyy Mortgage. 

8960. Mortgagee not party to suit — Consenting 
to sale of mortgaged property — Right to priority 
not waived.] — Suit by a ci*editor for the administra- 
tion of his deceased debtor’s estate. The estate 
being insolvent, pltf. obtained a decree for sale 
of the real estate, subject to certain mtges. mth 
which it was encumbered, or free from incumbrance 
with the consent of the mtgees. Under this 
decree the real estate was sold, with the consent 
of the mtgees., who were not parties to the suit. 
Upon petition by the mtgees. for payment of their 
costs, charges, & expenses out of the proceeds of 
the sale : — Held : by consenting to the sale, they 
had not waived their right to be paid their principal, 
interest, Ac costs in priority to tlie costs of pltfs. 
in the cause. — H epworth v. Heslop (1844), 3 
Hare, 485 ; 9 .Tur. 790 ; 67 E. R. 472. 

Annotations : — Conid. Ford v. Chesterfield (1850), 21 Bear. 

426. Refd. Armstrong v. Storer (1851), 14 Beav. 535 ; 

Ward V. Macklnlay (1864), 10 Jur. N. S. 1063. 

8961. .] — Senible : a mtgee. 

not a party to an administration suit, but who 
consents to a sale of the mortgaged property in 
t he suit, is entitled to be paid his principal, interest, 
Ac costs out of the pixiduce of the sale in priority 
to the costs of the parties to the suit. — Re Mackin- 
LAY, Ward v. Mackinlay (1804), 2 De G. J. Ac Sm. 
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368 ; 6 New Rep. 28 ; 34 L. J. Ch. 52 ; 11 L. T. 
326; 10 Jur. N. S. 1003 ; 13 W. R. 66; 46 
E. R. 414. 

Annotation : — Befd. Be Oriental Hotels Co., Perry t>. Oriental 

Hotels Co. (1871), L. R. 12 Eq. 126. 

SeCf alsOy Nos. 8958, 8959, arde. 

8962. Proceedings by mortgagee — Concurrence 
In sale of mortgaged property — Payment of mort- 
gage debt In priority to costs.] — A creditor’s bill 
was filed by a mtgee. who was also a simple con- 
tract creditor of testator in the cause, & in the 
course of the suit the mt)rtgaged ost-ato was sold, 
with the concuri'cnce of the mtgcc. & the purchase 
money paid into ct. : — Held : notwitlistanding 
the nature of the suit, & that the mtgee. had 
proved his debt before the master, he was entitled 
to have the wliole of the proceeds of the mortgaged 
estate applied, in the liret instance, in paJ^nent of 
liis principal debt & interest, before the payment 
of the costs of the suit. — ^A llen v. Aldridge 
( 1842), 6 .lur. 159. 

8963. Extent of priority — Dependent on 

propriety of proceedings.] — Where a puisne incum- 
brancer brought an action against other incum- 
brancers & the trustees of a will for administration 
of the estate : — Held : (1) so far as the atlminis- 
tration proceedings were proper, A; also for the 
benefit of the prior mtgees., pltf. was entitled to 
his costs of such proceedings out of the estate in 
priority to the prior mtgees. but must add the rest 
of the cosis to his security; (2) the trustees’ costs 
of the action, so far as such costs were costs of 
administration of which the prior mtgees. had had 
the benefit, must come out of the fund as between 
solr. & client . — lie Baune, Lee v. Barne (1890), 
62 L. T. 922. 

8964. .] — So far as administra- 

tion proceedings are necessary to enable mtgees. 
to realise their security, mtgees. will be entitled 
to add to their security theii* administration costs 
in the action so far as they relate to their .security, 
& be paid the same; in priority to the administra- 
tion costs of the mtgor.’s exor. — Re Banks, 
Dawes v. Sladen (1890), lb L. T. 387 ; sub nom. 
Re Banks, Daws v. Banks, 45 W. R. 206. 

Costs of mortgagee's representatives.] — See No. 

8911, ante. 

(r) Other Persons. 

Sec R. S. (’., Ord. 05, r. 1. 

8965. Plaintiff — Creditor.] — Jx)omes v. Stot- 
HERD, No. 89.38, ante. 

8966. Legatee — Getting in estate.] — 

Wetenhall r. Dennis, No. 8919, ante. 

8967. .] — Re Middleton, "J’hompson v. 

Harris, No. 8802, ante. 

8968. Heir-at-law — Executing deeds.] — Weten- 
iiall V. Dennis, No. 8949, ante. 

8969. Person standing in place of representative 
— Company.] — In an action to administer the 
estate of testator, the conduct was given to a co. 


Administrators. 

who were large creditors. The co., having taken 
out a summons with the approval of the judge 
to recover from the solrs. who had acted for the 
exor. a sum of money received by them out of the 
estate for their costs, were ordered to i)ay the 
solrs. their costs of the summons, which was dis- 
missed ; the co. was shortly afterwards ordered 
to be wound up by the ct., & had no means of 
I)aymg tlie amount. A small sum, not enough to 
pay in full either the co.’s or the solrs.’ costs of 
the summons, remained in ct. to the credit of the 
action : — Held : the solrs. were entitled, by sub- 
rogation to the right of the co., who stood in the 
shoes of tlie exor., to bo indemnified out of th<* 
estato, &, as the co. had been ordered to pay costs 
to tlie solrs., the latter had a right to be paid 
such costs out of the fund in ct., prior to the right 
of the co. to be paid thereout their own costs of 
the same proceedings.~i2e Blitndell, Blundell 
V. Blundell (1890), 44 th. D. 1 ; 59 L. J. Ch. 
269 ; 62 L. T. 620 ; 38 W. R. 707, C. A. 

AVr, generally^ pRAirriGE. 


SuB-.'^En'. 6 . — Proceedings on Originating 

Summons. 

8970. Summons under R. S. C., Ord. 55, r. 3 — 
Discretion of court as to costs.] — Re Medland, 
Eland v. Medland, No. 8568, ante. 

8971. Summons for benefit of estate— By bene- 
ficiary or representative — Costs of all parties out of 
estate — As between solicitor & client.] — It has been 
my practice on the hearing of an originating 
summons, brought by trustees, or brought by a 
benoliciary adopted by trustees, as useful for 
solving questions in the administration of their 
trust, to allow the costs of all parties out of the 
estate as between solr. & client (Kekewich, J.). — 
Rc Bradshaw, Bradshaw v. Bradshaw, [1902] 
1 (3i. 436 ; 71 L. J. Ch. 230 ; 86 L. T. 253 ; subse- 
quent proceedings (1906), 50 Sol. Jo. 439, C. A. 

Annotations : — Mentd. lie Bcnlo's Settlmt., Barrett v. 

BealoH, [1905) 1 Cb. 2.'»6 ; Jte Gliver'f SettJint., Kverod t>. 

Leigh, I1905J 1 Ch. 191 ; Hr Wright, Whitworth v. Wright, 

[1900) 2 Ch. 288 ; Rr Evered, Mnllnoux r. JfCvered (1910), 

79 L. J. Ch. 465 ; Re Nash. Cook r. Frederick. I191()J 

1 Ch. 1 ; Re OgUrie, Ogllrle r. OgUvle, [19181 I Ch. 

492 : (IkKjhrano v. Cochrane (1922), 127 L. T. 737 ; Re 

Cooke, Wincklcy i». W’iutertou, [1922] 1 Ch. 292. 

8972. ,] — All tlu! costs of appli- 

cations by originating summons in matters arising 
under wills or settlements, if made for the benefit 
of the estate, wliether made by the beneficiaries 
or by tbci trustees, ought to be allowc'd out of the 
estate ; but all the costs of such applications, if 
made by beneficiari<*8 as adverse litigants, ought 
to fall on the unsuccessful party, with the possible 
exception of those of the trustc^es. 

In one class of easels, the application is made by 
a beneficiary who makes a claim adverse to other 
beneficiaries, & really takes advantage of the 
convenient procedure by originating summons to 
get a question determined which but for this 
procedure, would be the subject of an action 
commenced by writ, & would strictly fall within 
the description of litigation. When once con- 
vinced tliat I am determining rights between 


PART VIII. SECT. 8, SUB-SECT. 6 — 
B. (c). 

d. Heir at law — When necessary 
party— Action by creditor .] — Where in 


an ^ministration suit instituted by a { in priority to all other claims, although 
creditor of a deceased debtor. It is the estate may bo Insolbclent to pay 
ne^ssary to make the heir-at-law a the debts proved against It. — Hart- 
p^y deft., he is entitled to be paid rick v. Quiolry (m4), 21 Gr. 287. — 
his costs, as between solr. Sc client, CAN. 
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adverse litiganta, I apply the rule which ought, 
I think, to be rigidly enforced in adverse litigation, 
order the unsuccessful party to pay the costs 
(Kekewich, J.). — Jie Buckton, Buckton v, 
Buckton, [1907J 2 (^h. 406; 70 L. J. Ch. 584; 
97 L. T. 332 ; 23 T. L. 11. 092. 

Annotations: — Apld. Re Halston, Kwen v. Halston, 119121 
1 Ch. 436. Befd. Re Flecher, King v. King (1918), 62 
Sol. Jo. 740. . 8 y 

8973. .] — Re Flecher, King 

V. Kino, No. 8753, ante. 

8974. By beneficiaries as adverse litigants— 
Costs against unsuccessful party.] — Re Buckton, 
Buckton v. Buckton. No. 8972, ante. 

8975. .] — Upon a summons by the 

legal personal representatives of tesUitor to decide 
who was entitled, deft. <fc three co-heiresses-at- 
law of testator were made resps., but only one of 
the co-heii’esscis asserted a claim & appeared to 
support it ; — Held : the costs of the successful 
resp. must be paid by the unsuccessful resp. — Re 
Halston, Ewen V. Halston, |]912] 1 (Jh. 4.35; 
81 L. J. Ch. 265 ; 106 L. T. 182 ; .56 Sol. Jo. 311. 

s'cc, (jcuerally. Practice. 


SuB-.SECT. 7. — fJONf’URRENT ACTIONS. 

A. Coats where Action Stayed. 

8976. Costs of action stayed— Made costs in 
action proceeding.] — Ladbroke v. Sloane, No. 
8066, ante. 

8977. — .] — OwYER V. Peterson, 

Peterson v. Peterson, No. 8089, ante. 

8978. .] — Kenyon v. Kenyon, No. 

8070, ante. 

8979. ] — Re Wili^iaais, Jones v. 

Jones, [1882] W. N. 6. 

8980. Stay after decree in one action — Costs 
allowed to notice of decree.] — A legatee agreeing, 
after a decree for the administration of the estate 
obtained in Chancery by another legatee, to stop 
proceedings in a suit previously instituted by him 
in the Exchequer, allowed his costs up to the time 
of his having notice of that decree. 

Qu. : whether, after a decree for administration 
of assets, a legatee will be restrained on motion 
from suing for his legacy. Qu. : whether one ct. 
of equity will prevent a party from suing in anotlier 
ct. of equity. — J ackson v. Leaf (1820), 1 Jac. At W. 
229 ; 37 E. P. 362, L. C. 

8981. .] — ^After a decree for the ad- 

ministration of a testator’s estate in England & 
Ireland, an incumbrancer upon the Irish estate 
having come in & proved his debt, restrained from 
proceeding in a creditor’s suit, instituted by him 
in the Ct. of Ch. in Ireland, receiving the costs up 
to the time of his having notice of the decree, & 
paying the costs of the application. — Beauchamp 
V. Huntley (Marquis), Clarke v. Ormonde 
(Earl) (1822), Jac. 646 ; 37 B. R. 956, L. C. 

Annotation: — Refd. CJarron Iron Co. v, Maclaren (1855), 5 

H. L. Cas. 416. 

8982. ,] — Creditor proceeding at law 

against the exor., after a decree, allowed his costs 
at law incurred previous to notice of the decree, 
but not his costs of the motion to restrain his pro- 


ceedings. — ^A non. (1825), 2 Sim, & St. 424 ; 57 
E. R. 408. 

8983. .] — Hayward v. Constable, 

No. 8055, ante. 

8984. Except costs of unsuccessful 

claim against executor.] — Taylor v. Southgate, 
No. 8061, 

8985. ,] — Wliere pltf., a creditor of 

testator, is i)roceeding at law for recovery of his 
debt, after a decree obtained in a creditors’ suit 
in this ct., the order restraining tlie proceedings 
ought to direct payment of the creditore’ costs of 
the proceedings at law, up to the time of notice 
of the decree, where there are assets in ct. sufficient 
to pay the same. — Turner v. Dorgan (1842), 11 
L. J. Ch. 126 ; 6 Jur. 350, L. C. ; auhsequeni pro- 
ceedings ^ sub nom. Turner v. Dorgan, Myatt v. 
Dorgan, 12 Sim. 504. 

8986. .] — Rouse v. Jones, No. 8002, 

ante. 

8987. Subsequent costs refused- 

' Whether plaintiff subjected to costs of other 
parties.] — roBTARuiNGTON (Earl) v. Damer, 
Lewis v. Damer, No. 8064, ante. 

8988. .] — Turner v. Connor, No. 

8325, ante. 

8989. .] — West v. Swinburne (1849), 

19 L. J. Ch. 81 ; 15 L. T. O. S. 43 ; 14 Jur. 300. 
Annotations : — Expld. Davey v. Plestow (1850), 19 L. J. Ch. 

I 491. I^fd. Cumberland u. Clark (1869), 17 W. K. 524. 

g990 , .] — Macmullen v. Acres, No. 

832(5, ante. 

8991. Costs of application to stay.] — Beauchamp 
t’. Huntley (Marquis), Clarke v. Ormonde 
(Earl), No. 8981, ante. 

8992. ,] — Semble : a creditor proceeding at 

law, <te who has notice of a decree against the exor., 
is not entitled to liis costs of the cxor.’s application 
for an injunction. — Anon. (1825), 3 L. J. O. S. Ch, 
227. 

8993. .] — Hayward v. Constable, No. 

8055, ante. 

8994. .] — Turner v. Connor, No. 8325, 

ante. 

8995. .] — Graham v. Maxwei.l, No. 8327, 

ante, 

8996. .] — Bush v. Windey, No. 8065, ante. 

8997. .] — West v. vSwinburne (1849), 10 

L. J. Ch. 81 ; 15 J.. T. O. 8. 48 ; 14 .lur. 360. 

Annotations :- -VjjllUi, Davey v. Plestow (1850), 19 L. J. Ch. 

491. R^. Cumberland v. Clark (1869), 11 W. it. 524. 

8998. .] — Salter v. Tildesley, Tildesley 

V. Tildesley, No. 8069, ante. 

8999. Costs immediately payable — If assets ad- 
mitted — Otherwise added to claim.] — West v. Swin- 
burne (1849), 19 L. J. Ch. 81 ; 15 L. T. O. S. 43 : 
14 Jur. 380. 

AnnoUxiions : — Ezpld. Davey v. Plestow (1850), 19 L. J. Ch. 

491. ]^!d. Cumberland v. Clark (1869), 17 W. It. 524. 

9000. .] — ^Where two suits are 

instituted by different creditors for the administra- 
tion of the estate of deceased debtor, the form of 
order as to the payment of the costs of pltf. in the 
suit which is stayed is, that the exor.^ shall pay 
them if he have assets in hand ; but if he have 
not, then that pltf. shall add them to his debt & 
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Sect. 8. — Costs: Siih-scct. 7, A. & B.; sxAi-secis. 

8 <S: 9, A. B.] 

pi'ove for his debt & the amount of his costs in the 
other suit. — f ^ANHAM r. Neat,!?, (ioimoT.n i\ Nfsai.e 
( 1858), 28 licav. 200 ; 28 .1. Cli. 09 ; 82 L. T 

O. S. 189 ; 5 .Tiir. N. S. 52 ; 53 E. li. 900. 
AnnotaUoji : — FoUd. Mosely v. Mosoly (1861), 4 L. T. 239. 

9001. .] — Mosely v. Moset.y 

(1801), 4 L. T. 230. 

9002. Debt undisputed.] — Kino r. 

Kino, No. 9001, pew/. 

9003. Claim disputed — Costs reserved.] — Wliere a 

decree for the general administ.ration of an estate 
has been made, & the ct. upon that ground 
restrains the proceedings in anotlier, a creditor’s 
suit, the question of payment of the costs of 
pltf. in silch creditors’ suit will be reserved, if the 
debt be disputed by the exors. — D avey v. Plkstow 
(1850), 19 lu J. Ch. 491 14 .fur. 388. 

Annotation : — Reid. King v. King (1864), 10 L. T. S32. 

9004. .] — Where, after an administra- 

tion decree, a creditor is restrained from further 
prosecuting an action, the order usually provides 
for the immediate payment of his costs ; but if 
his debt is disputed, payment will be postponed 
until it has been established in the suit. — K ino v. 
King (1804), 34 Beav. 10 ; 4 New Kep. 47 4 ; 34 
E. ,1. Ch. 105 ; 10 E. T. 832 ; 10 Jur. N. S. 702 ; 
12 W. U. 1095 ; 55 E. K. 535. 

Anmtation : — Mentd. Life Aasocn. of England (1864), 10 

Jur. N. S. 762. 

9005. Payable out of estate.] — IIitchie ?•. 
BERSTONK (1853), 22 L. .r. Ch. 1000 ; 17 .Iiir. 750. 

9006. .] -— WiiKELHOUSK V. (!at,vkut, No. 

8008, ante. 

9007. No priority over costs in action pro- 
ceeding.] — W. filed a creditor’s hill t<j administer 
(.l.’s estate;. An administration decree having 
shortly afterwards been mad<j in a second suit, 
an order was made staying proceedings in the first 
suit, <fc directing W.’s costs to be taxed, A; to be 
paid by the extrix. out of the as.sets. An order 
on further consideration w'as made in the second 
suit, ordering pa>T:nent, first of the costs of the 
extrix., A then of pltf., but not providing for W.’s 
costs. W. tlien applied by summons for an order 
for payment of his costs of the llmt suit, lb; was 
oflier(‘d an order for pajment of them pari pasfru 
with the costs of pltf., but declined it. Upon 
which his ap)>lication was r<*fu8ed. W. then 
appealed '.—Held : the order for payment of W.’s 
co.sts by the extrix. out of the assets did not give 
them priority over the costs of the second suit ; 
A as W. had refused to accept an order giving 
him all he was entitled to, his appeal must 1^ dis- 
mis-sed. — lie Clark, Cumbert.and v. Clark 
( 1869), 4 Ch. App. 412 ; 17 W. II. 524, L. .1.1. 

generally^ Practice. 

B. Costs where No Stay. 

9008. Costs against plaintiff — Action for payment 
of legacy.] — Packwood v. Madulson, No. 8623, 
ante. 

9009. Decree made in second suit — First suit 


continued for further relief — Costs of first suit from 
assets of second.] — Costerton v . Co.sterton, 
Clarke v . Wenn, No. 8057, ante. 

9010. Costs after notice of decree —Whether 
plaintiff entitled.] — (1) A croditors’ suit coming on 
for further diroctions, the fund applicable to the 
payment of the debts being small, a reference ' 

to the master to apportion it between the creditors 
was dispensed with, A the apportionment direct-t*d 
to be imule by affidavit. 

(2) A creditor, who had brought an action 
against the exor. of a debtor, roceived notice of a 
decree for the administration of his estate's. 
AfU'r this notice, A before any application was 
made to stay his proceedings, he went on with 
tlie action, A ob^iined judgment : — Held : he 
was entitled to the costs of his proceedings^ after 
I notice of the decree. — Beau v. Smith (1851), 5 
' l)e (1. A Sm. 92 ; 21 E. .1. (3i. 176 ; 16 .hir. 708 ; 

64 E. It. 1033; sub nom. Bake r. Smith, 18 
I L. T. O. S. 219. 

9011. .] — A suit was instituted by a 

creditor for the administration of a testator’s 
e.stat-e, A another creditor sued tlu' administratrix 
at law for the debt. Notice of a decree in the 
suit was given to pltf. in the action, who nev^er- 
theless continued the action A obtained a vi'rdict, 
for his debt A cost<4 : — Held : the creditor was not 
entilletl, as against the other creditors in the svdt, 
to liis costs in the action after notice of decrr*e. — 
SiiAuiiGD V. Wingfield (1855), 25 L. .1. <'li. 176 ; 
26 L. T. O. S. 175 ; 1 Jur. N. S. 1154. 

See, generally. Practice. 


8. - Taxation (jf Posts. 
.s’cc, generally^ Sihjcitous. 


Si;b-.si:(T. 9. — Aiteal as to Posts. 

A. By Jteprvscntaiive. 

Sec Judicature Act, 1873 (c. 66), s. 19. 

9012. Appeal maintainable — Unless costs in dis- 
cretion of court — Through misconduct of repre- 
sentative.] — Farrow v. Austin, No. 8678, ante. 

9013. Appeal as to misconduct— Whether appeal 
as to costs.] — A croditor’s bill was llU'd after notice 
of a decree in a simple administration suit by one 
of the next of kin of tlie intestaU', but the decree 
was at tliat time imperfect in not containing the 
usual preliminary inquiries : the frame of the 
creditor’s suit was also dilTerent in making the 
heir-at-law a pai-ty, A in containing charges as to 
real estate, A as to the destruction of documt'nts. 
The creditor’s suit having been brought to a 
hearing, the ct. made an order directing pltf. to 
pay a stated sum to the heir-at-law in lieu of costs, 
A ordered the administratrix to pay pltf.’s costs 

I of suit: — Held: (1) inasmuch as tlie creditor 
might have obtained all the relief to which she 
was entitled in the former suit, the bill ought to 


PART Vin. SECT. 8, SUB-SECT. 9.— A. 

e. Additional costs incurred through 
representative’s conduct .] — In an ad- 
ministration action commenced by 


writ, pltf. was allowed upon taxation 
only such costs as would have been 
taxed had ho b(^n bis proceedinirs 
by a summary applioatlou under rule 
966. Deft, ciatmed to have taxed to 


him & set off his additional costs 
incurred by reason of the less expousivo 

E roooduro not having been adopted. 

[e bad not in the action admitted the 
right of pltf. to an account, but had 
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have been dismiHsed, with costs ; (2) under the 
circumstances, the appeal did not fall within the 
rule precluding an appeal for costs. — ^M enzies v, 
Connor (1851), 3 Mac. & G. 648 ; 18 L. T. O. S. 
337 ; 42 E. R. 409, L. C. 

9014. ,] — Exors. of sole exor. of a 

deceased sole trustee whose sole exor. had never 
acted in the trust, were applied to in Apr. 1883, 
to take steps to enable the tenant for life of a 
small sum of stock standing in the mime of the 
deceased trustee to receive the dividends. In 
May, 1883, exors. handed to the solr. of the tenant 
for life the probate of testator’s will, that he might 
produce it at the Bank of England, which he did. 
After some correspondence, in the course of wliich 
exors. asked for evidence of the title of the cesiuis 
which did not appear to have been pro- 
duced, the solr. of the tenant for life about the | 
end of May sent a power of attorney to be executed 
by exoi*s. to emible her to receive the dividends. 
Exors. did not execute or return the power. In 
.1 uly the solr. of the tenant for life applied to exors. 
to ai)point new trustees under Conveyancing 
Act, 1881 (c. 41), to which cxoi*s. replied, stating 
their ignorance of the title of the ccftluis que trust. 
Ultimately, in Nov. 1883, the ccstuis que trust 
presented a petition for the appointment of new 
trustees & a v<‘sting order : — Held : (1) the repre- 
sentative of a decejiscd trustee is not bound at the 
request of the cestuis que trust to exercise the power 
of appointing new trustees given by above Act ; 
the refusal to do so was not a sullleient reason for 
ordering exors. to pay the costs of a petition for 
the appointment of mw trustc;es ; (2 ) the conduct 
of exors., who on tlic mat<*rials before him appeared 
to have* accepted the trust by taking a transfer 
of the stock into their own names, had been vexa- 


tious, they must pay the costs which would 
have been occasioned by a petition simply asking 
for payment of dividends to the tenant for life, 
& they could not be allowed any costs out of the 
fund. Exors. appealed : — Held : (3) an objection 
that this was an appeal for costs only was not 
sustainable ; (4) as the cestuis que trust had not 
taken proper steps to satisfy exors. as to their 
title, exors. had not been guilty of any such 
misconduct as is necessary to deprive a trustee 
of his right tx) costs out of the trust fund, & they 
must have their costs below, but as the Ct. of 
Appeal was not satisfied with their conduct they 
ought to have no costs of their api)c^. 

A trustee is entitled to costs unless it is adjudi- 
cated against him that he has been guilty of mis- 
conduct & until tliat is adjudicated his costs are 
not within the discretion of the ct. whether he 
has been guilty of misconduct is a matter on 
which an appeal must lie (Cotton, L..7.). — lie 
Knight’s Wir.L (1884), 26 Ch. D. 82 ; 50 L. T. 
5.50 ; 32 W. 11. 417, O. A. 

Annotation : — Generally, Reid. He Carthew, He I’uull (1884 >» 

51 L. T. 435. 

Comjiarc Nos. 8.561, 81)37, ante, 

B. By Other Persons. 

9015. No right to appeal — Where costs in dis- 
cretion of court.] — Re McGleijlan, McClellan v. 
McClellan, No. 8679, ante. 

9016. .] — Williams v. Jones, No. 

8677, ante. 

9017. Costs ordered out of specific fund — Excess 
of accumulation under Accumulation Act, 1800 
(c. 98)— Right of appeal.] — Eyre v. Marsden, No. 
8829, ante. 


ploudod a rolcuHO, & had not objected 
to t he iirocodiiro adopted : —Held : 
deft.’H additioiml costs had not been 
incurred by reason of pltf.’s improper 


<»r umiocoKsary pmceedinprs, but by 
bis own conduct in not udiuitf ing the 
right to an u^'count, & in not objecting 
to pltf.’s manner of proceeding at the 


earliest possible stage ; & t he cose 
therefore did not como within rule 
1J9.'). — MOOX V. CALDWliLL 

15 r. K. 159.— CAN. 
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Extradition and Fugitive Offenders. 


Aliens . . . . 

Colonies 
Conflict of Laws 
Courts . . , . 

Criminal Procedure 
Foreign J urisdiction of the 
Crown 


See Aliens. 

„ Dependencies. 

„ Conflict op Laws. 
„ Courts; Maois- 

TRATE3. 

„ Criminal Law. 

,. Constitutional 
Law. 


Habeas Corpus generally . See 
Home Secretary . . „ 

Prisons . . ... 

Punishm^ml for Criminal 
Offences . . . „ 

Secretaries of State . . „ 

Summary Jurisdiction^ 
Courts of , . . „ 


Crown Practice. 
Constitutional 
Law. 

Prisons. 

Criminal Law. 
Constitutional 
Law. 


Magistrates. 


Part I. — Extradition to Foreign Countries. 


Sect. 1. EXTRADITION TREATIES. 

Sub-sect. 1. — In General. 

Extradition treaties in force.] — See Index io 
Statutory Rules & Orders in Force on June 80, 
1924, pp. 284, 285. 

1. Conditions precedent to extradition — 
Foreign law provision for extradition crime — 
Extradition Act, 1870 (c. 52), s. 3 (2).] — B. was 
arrested in the island of .Tersey, under a waiTant 
issued pursuant to above Act, & was sent to prison, 
there to remain for fifteen days, afU‘r which he was 
to be surrendered to the French autlioriti<‘S. lie 
had been condemned by a French ct., upon a 
judgment for three separate ofTences, one of which, 
abus de conflance, was not within the existing 
extradition treaty between this country & France, 
nor within above Act. By above sub-sect. “ a 
fugitive criminal sliall not be surrendered to a 
foreign state, unieas piovision is made by the law of 
that state, or by arrangement, that tlu* fugitive 
criminal shall not, until he has been restored, or 
had an opportunity of returning, to her Majesty’s 
dominions, be detained or tried in that foreign 
state for any olTence committed prior to liis sur- 
render, other than the extradition crime jjroved by 
the facts on wliich the surrender is ground(‘d ” ; — 
Held : under the existing law of h>ance such a 
provision is made, & therefore B. was not entitled 
to be discharged. 

Semhle : sect. 27 of above Act has the effect of 
keeping in full force the treaty, though it repeals 

LllC .iMJU 11/ VlUTl I,. sit' XJtJUVliill j 


(1872), 42 L. J. Q. B. 17 ; 27 L. T. 844 ; 12 Cox, 
C. O. 303. 

2. -Upon the committal of 

a fugitive criminal under sect. 10 of above Act, 
upon alleged charg(‘R of forgery committed in the 
State of New 'i’^ork, it was suggested that, upon 
being extraditc‘d, the prisontM* might be tried in 
America for stJine charge other than ilie alleged 
charges of forgery in respect of which she had been 
surrendered, A accordingly a I’ule nisi for habeas 
corpus was granted : -Held : the rule must be 
discharg(*d, since the Govt, of the United SLdes 
of America liad madt; prt)vision for above sub-sect, 
of above Act, & a fugitive criminal would be tried 
there solely for the offence in respect of which he 
had been surrendered. — Re Woodiiai.l (1888), 57 
L. J. M. V. 72; L. T. .549; 52 J. P. 940; 
4 T. L. K. 532 ; 10 Cox, C. 0. 478, D. CJ. 

3. Treaty incorporated with Extradition Act — 
Limitation of operation of Act.]— K. v . \Vii.son, 

No. 9, post. 


SrB-.SECT. 2 . — Application op K.vntAuiTioN 
Acts by Order in Council. 

4. How limited — Subject to terms of treaty.] - 

11. r. Wilson, No. 9, post. 

,] — Ncc Extradition Act, 1870 (c. 52), 

s. 4. 

Application to British Dominions & Possessions.] 

— nrv i Ji/i'i/ ijj., J, nuu-oci'-i/. x. 


PART I. SECT. 1, SUB-SECT. 1. 

a. ConditUms preredrnt U> es~ 
tradition.] — ] mlepeiidcnt of special 
compact, no State Is bound to deliver 
up fugitives fnuii justieo upon the 
demand of a foreign State, & there Is 
no rule of the law of nations wiilch 
requires the Supreme Ct. of Queensland 
to assist the police of a foreign dominion 
In bringing fcjreigncrs to justice. — 
Jt. V. Kino. Kx p. Kino (J8G0), 1 

Q. S. C. K. 1.— AUS. 

b. Whether liberal inicrjiretatiim of 
treaties proper.] — Jt. v. Mouto.v (18C8), 
19 C. P. 9.— CAN. 

0 . Extradition to United hUates — 
Application of Imperial Aets.}~40 
Viet. c. 25 (D), Is not In force, but 
the law &; practice relating to the 
extradition of fugitive criminals be- 
tween tlte United States & Canada, is 
to be found in the Ashburt^jn Treaty, 
Art. X., :il Viet. c. 94 (D), .33 Viet, 

c. 25 (D), & the Imp. Acts, 33 Sc 34 
Viet. c. 52, & 30 & 37 Viet. c. 60.— 

R. V. Brownk (1871), 31 C. P. 484 ; 


0 A, It. 386.— CAN. 

d. East Indian possessions — 
Whether irulvdrd in treaty with 
France .] — By the treaty with France, 
1878, the East Indian possessions of 
the two countries are excluded there- 
from, & ore not a “ Foreign State ” 
within Indian Extradition Act (XV. 
of 1903). 8. 2 (a), & Chapter 11., the 
provisions of which are not, therefore, 
applicable to such possessions. — 
JtAHAMAT Ai.i V, It. (1919), I. L. It. 47 
Calc. 37.— IND. 

e. .1 — Chandemagoro Is 

a •• Foreign State ” as defined by 
Indian Extradition Act, s. 2 (c), & 
the provisions of Chapter II. thereof 
must lie followed before a fugitive 
can be surrendered to the French 
authorities. The concluding portion 
of Art. XVI. of the treaty with France 
of 1876 does not exclude its East 
Indian possessions, but is a saving 
clause intended to preserve intact 
the special arrangement established by 
Art. IX. of theTreaty of 1815. The 


Order in Council of May 16, 1878, 
applied the English Extradition Acts, 
1870, 1873, to the case of France 
therefore, by reason of Extradition 
Act, 1870, s. 2b, to the East Indian 

S ossesslons of France as part thereof. — 
V CULLINGTON (1920), I. L. R. 48 
Calc. 328.— IND. 

PART I. SECT. 1. SUB-SECT. 2. 

4 i. How limited — Stibject to terms 
of treaiy .] — The ordinary meaning of 
the language used in a treaty lietween 
two powers cannot be regulated by the 
special meaning |dvon by such language 
by an Act of Parliament passed by 
one of them. The effect of on Order 
in Council in pursnaoc^) of Extradition 
Act, 1870, 8. 2, directing that the Act 
shall apply to an exti^ltlon treaty 
with a foreign State, is not that the 
treaty is to be construed as If it were 

E art of the Act, or that the statutory 
iteriiretatioii applying to the Act 
shall be appliocf to the treaty . — He 
Grriiard (No. 2) (1901), 27 V. L. 11. 
484.— AUS. 
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Sect. 2.— APjPLICATION OF EXTRADITION ACTS. 

SuB-SBCJT. 1 . — ^Persons. 

Fugitive crlmlnal~Defliiltlon.l-~5ee Extradition 
Act, 1870 (c. 62), s. 26. 

5, Convicted “par contumace *’ — In 

France.] — Re Coppin, No. 100, post. 

See, now. Extradition Act, 1870 (c. 62), a. 20. 

Oflender outside state seeking sur- 
render — Fraud by post.] — R. v. Jacobi & Hiller, 
No. 49, post, 

7. .] — N., being in Southamp- 

ton, wrote & sent certain letters containing alleged 
false pretences to certain persons carrying on 
business within the jurisdiction of the German 
Empire, thereby inducing them to part with 
certain goods & deliver them to his order to certain 
persons in Hamburg. N. also sent to the same 
persons certain alleged forged cheques in payment : 
— ; N. was a fugitive criminal within the 
Extradition Act, 1870 (c. 52), s. 26, & was rightly 
committed by the police magistrate to await the 
warrant of the Secretary of State for his extradi- 
tion.— R. V. Nillins (1884), 53 L. J. M. C. 157, 
D. C. 

Annotation FoUd. U. v. Qodfrey, [1923] I K. B. 24. 

8. False pretence through partner.] 

— Extradition Act, 1870 (c. 52), s. 26, a fugitive 
criminal is defined as “ any person accused . . . 
of an extradition crime . . . who is in ” this 
•country. 

Appet. was charged witli obtaining goods by 
false pretences in Switz<‘rIaTid, the false pretences 
being alleged to be made in that country by a 
partner at the procuration in this country of appet. 
The latter was not physically in Switzerland at 
the time when the pretences were made nor had he 
been there since. He was arrested in England : — 
Held : he was a fugitive criminal ” within above 
sect., &, accordingly, he could be extradited. — 
R. V. Godfrey, [1923] 1 K. B. 24 ; 92 L. J. K. B. 
205 ; 128 L. T. 115 ; 86 J. P. 219 ; 39 T. L. R. 5 ; 
67 Sol. Jo. 147 ; 27 Cox, O. C. 338, D, C. 

9. British subject — Treaty with Switzer- 

land — Extradition Act, 1870 (c. 52), s. 2.] — A 

treaty having been made between this country & 
the Swiss Govt, under above Act, which provided 
that no Swiss should be delivered up by Switzerland 
to the govt, of the United Kingdom, & no subject 
of the United Kingdom should be delivered up by 
the govt, thereof to Switzerland ; A- an Order in 
Council having been made, which directed that 
above Act should apply in the case of the treaty : — 
Held : the treaty must be taken to be incorporated 
with, & to limit the operation of above Act, & 
no British subject in this country could be sur- 
rendered to the Swiss govt. 

I cannot entertain a shadow of doubt that, in 
accordance with the special provision in Extradi- 
tion Act of 1870, by which Her Majesty may make 
the treaty & the application of the Act subject to 
any terms & conditions that she may think proper : 
the Order in Council must be co-extensive with & 
limited by, the treaty. I must therefore take it 
that the Order in Council has embodied the terms 


of the treaty & that the Act is only applicable so 
far as it can be applied consistently with the terms 
& conditions therein contained (Cockbtjrn, C. J.). 

The Act proceeds upon the fact that there has 
been some arrangement between this coimtry & a 
foreign state accordingly we find that in this 
particular case a previous arrangement had been 
made which is stated in the Orders in Council &; 
yet [counsel] asks us to disregard this arrangement 
altogether, &; to hold that tlie Act applies in its 
entirety, although the arrangement itself contains 
an exception & condition. The Act declares that 
certain crimes shall or shall not be the subject of 
extradition. Suppose that by the treaty certain 
crimes were omitted, could it be contended that, 
although the Order in Council recited the treaty 
in terms yet still the Act applied (Field, J.). — 
R. V. Wilson (1877), 3 Q. B. D. 42 ; 48 L. J. M. 0. 
37 ; 8uh nom. Re Wii^soN, 37 L. T. 354 ; 4l J. P. 
708 ; 20 W. R. 44 ; 13 Cox, C. C. 630, D. C. 

Annotations : — Consd. H. v. Ashforlh (1892). 8 T. L. B. 283 ; 

Re GaJwey, [1896] 1 Q. B. 230. Distd. R. v. Brixton 

Prison, [l6lll 2 K. B. 82. 

10. Onus of proof of nationality.] — 

The prisoner asserts that he is a British subject. 
The onus rested upon him of showing that he is a 
British subject— that is, either born in this country, 
or, if born abroad, bom of parents of British 
nationality (T^ord Coleridge, C.J.). — Re Guerin 
, (1889), 5 T. L. R. 188, D. C. 

11 . Treaty with Belgium, 1887 — 

Discretion of Secretary of State.] — (1) By a treaty 
made between this country & Belgium the con- 
tracting parties undertook to deliver up to each 
other reciprocally fugitive offenders accused of 
certain specified offences ; but it was expressly 
provided that “ in no case, nor on any considera- 
tion whatever, shall the high contracting parties 
be bound to surrender their own subjects, whether 
by birth or naturalisation.” The surrender of a 
British subject was demanded by the Belgian 
Govt, in respect of certain extradition offences of 
the commission of which there was sufficient primd 
facie evidence to justify his extradition, & an order 
for his committal was made by a magistrate with a 
view to his suiTender : — Held : the accused, 
although a British subject, was a person ” liable 
to bo surrendered ” within Extradition Act, 1870 
(c. 52), s. 6, & the order of committal was rightly 
made. 

(2) Under the provisions of the treaty with 
Belgium, the ordinary proceedings in extradition 
may be taken in the case of a British subject ; it 
is not necessary that in each particular case the 
surrender should be the result of negotiations 
between the respective Govts. & of an express 
consent by the British Govt, to the extradition. 

(3) The surrender of a British subject to Belgium 
under Extradition Act, 1870 (c. 52), now rests in 
the discretion of the Secretary of State . — Re 
Galwey, [1896] 1 Q. B. 230 ; 65 L. J. M. C. 38 ; 
73 L. T. 756 ; 44 W. R. 313 ; 12 T. L. R. 150 ; 
40 Sol. Jo. 213 ; 18 Cox, C. C. 213 ; siib nom, R. 
V. Galwey, 60 J. P. 87, D. C. 

12. Subject of foreign state — Treaty with 

the Netherlands.] — (1) An extradition treaty 


PART 1. SECT. 2, SUB-SECT. 1. 

f. Fugitive criminal — BrUish sub- 
ject .] — Art. 2 of the Extr^tlnn 
Treaty between England 8c Franoe 
which providen that native bom or 


naturalised subjeots of either country 
are excepted brom extradition, limita 
the operation of Extradition Act. 
1870, & under that Act an E^Ushman 
who has been oonvioted In Franoe 8c 
transported to New Caledonia, 8c 


escapes to this colony, cannot be 
surrendered. — Ex p. Marks (18r 
16 N. S. W. L. R. 179 ; 10 N. S. 

W. N. 224.— AUS. 


ff. Criminals from United t^totea 

z 2 
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Sect. 2. — Applicatioti of Extradition Acts: Svb- 
sects. 1 & 2, ^.] 

between the United Kingdom & the Netherlands 
provided that the Govts., parties to the treaty, 
reciprocally deliver up to each other any persons 
who, being accused of any of ceiiain specified 
crimes committed within the jurisdiction of the 
party requiring the extradition, should be found 
in the territories of the other party. The treaty 
further provided that neither of the contracting 
govts, should be bound to deliver up its own 
subjects, & that a person arrested under the treaty 
in either country should be discharged, if witiiin 
fourteen days a requisition should not have been 
made for his surrender by the diplomatic agent of 
“ his ” country ; — Held : the provisions for the 
extradition of criminals under the treaty were not 
confined to persons who were subjects of the state 
requiring the extradition, but ap])lied to all persons 
who had committed any of the specified crimes 
within the jurisdiction of such state of whatever 
nationality they might be, except subjects of the 
state from which extradition was required. 

(2) A document produced before a magistrate 
as the “ foreign warrant ” of arrest under Extradi- 
tion Act, 1870 (c. 52), 8. 10, w'as sealed with the 
seal of the department of justice at the Hague, 
& purported to be a copy of the record or minutes 
of a certain order or decree of the Criminal Ct. 
of J ustice there, setting forth the charges against 
the criminal whose extradition was sought, &; 
authorising proceedings against him & his arrest : — 
Held : the production of such a document before 
the magistrate was a sufficient compliance with the 
provisions of Extradition Act, 1870 (c. 52), s. 10, 
which provides that the magistrate may commit 
the criminal to prison, if, inter alia^ the foreign 
warrant authorising his arrest is duly authenticat/cd. 
— R. V. Ganz (1882), 9 Q. B. D, 93 ; 51 L. J. Q. B. 
419 ; 46 L. T. 592, D. C. 

Annotations: — As to (1) Consd. 11. v. Brixton Prison, 

R. V. Holloway Prison, [1912J 2 K. B. 578. As to (2) 

Be!d. Ex p. Plot (1883), 48 L. T. 120. Ocnerally, Mentd. 

R. V. Brixton Prison, Ex p. Savarkar, (1910] 2 K. B. 

1056. 

.] — See, also. Treaty with Ecuador, 
1880 ; Treaties with United States of America, 
&, goierally. Treaties with particular States 
requisitioning. i 

13. Extradition proceedings abroad in* 

vaiid — Subsequent proceedings in Engiand.j — 

(1) Habeas Corpus Act, 1079 (c. 2), s. 6, only 
applies where the return to the second writ of 
habeas corpus raises for the opinion of the ct. the 
same question with regard to the validity of the 
grounds of detention as the first. Therefore, 
where a prisoner, a German subject, was discharged I 
from ciMtody upon directions given by a High Ct. 
of Judicature in India in the nature of habeas 
corpus on the ground that his detention was illegal 
in consequence of an informality in the course of 
proceedings before a magistrate for the extradition 
of the prisoner from India to Germany ; — Held : I 
he could be re-arrested in England & committed 
by a magistrate for extradition to Germany in 
proceedings validly conducted before him upon the 
same charge as that which formed the subject of 
the invalid extradition proceedings in India. 


By art. 4 of the Extradition Treaty with 
Germany, 1872, extradition is not to take place 
if the person claimed has already been “ tried & 
discharged ” : — Held : the prisoner had not been 
“ tried & discharged ” in India, inasmuch as the 
word “ tried ” in the treaty is used in the strict 
sense of the term, & does not include a prclimiimry 
investigation as to whether there is sufficient 
evidence for extradition. 

(3) The prisoner was charged with obtaining 
money & goods by false pretences from D. There 
was evidence that the prisoner, D., & a third person 
played a game of cards \rouge et 7ioir] at which the 
prisoner & the third person in collusion cheated 
D. As the result of the play a sum of 80,()00 
marks, about £4,000, was won from D. by the thi^ 
person. The third person drew some blank bill 
forms out of his pocket, & the prisoner requested 
D. to accept one. D. accordingly wrote his 
acceptance upon it, & it was subsequently signed 
by the third party as drawer & endorsed by him & 
the prisoner : — Held : there was evidence upon 
wliich the prisoner could properly be charged with 
obtaining money & goods by false pretences, & 
as that crime is included in the Extradition Treaty 
with Germany, 1872, an order could be made for 
the extradition of the prisoner from England t-o 
Germany.— R. v. Bkixton 1»rison (Governor), 
Ex p. Statxmann, LlOliiJ K. B. 424 ; 82 
L. J. K. B. 8 ; 107 L. T. 553 ; 77 J. P. 5 ; 28 
T. L. R. 572 ; 23 Cox, 0. C. 192, 1). C. 

14. Discharged criminal — Treaty with Nether- 
lands, 1874, Art. 4.] — R. v. Holloway 1»riron 
(Governor), Ex p. Buddenboro, No. 115, jjost. 

15. Treaty with Germany, 1872, Art. 4.]— 

By art. 4 of tlie Treaty between Great Britain <k 
Germany for the Mutual Surrender of Fugitive 
Criminals of May 14, 1872, it is provided that 
extradition .shall not take place if the pei’son 
claimed hfis already been tried & discharged. By 
art. 5 of the Ti*eaty extradition shall not take place 
if exemption from prosecution or punishment has 
been acquired by lapse of time according to the 
laws of the State applied to. A crimintol was by 
a competent ct. in Gennany sentenced to a term 
of imprisonment for several extradition crimes. 
Before the term had expired he was, under an 
article of the CJriminal Procedure Ordinance of the 
German Empire, released from custody on account 
of his health, but with the liability to be called upon 
subsequently to serve the residue of the teim of 
imprisonment. At a subsequent dat-e, when the 
term of imprisonment, if it had been starved 
continuously, would have expired, the criminal 
was called upon by the competent aidhority in 
Germany to serve the residue of the tt‘rm ; — Held : 
(1 ) he had not been discharged within the meaning 
of art. 4 of the treaty ; & (2 ) exemption from 
punishment had not been acquired by lapse of 
time according to the laws of the Htatc applied to 
within the meaning of art. 5 of the treatv ; &> the 
criminal was liable to be extradited. — R. v. 
Brixton Prison (Governor), Ex p. Calberla, 
[1907J 2 K. B. 801 ; 70 L. J. K. B. 1117 ; 98 L. T. 
100 ; 71 J. P. 509 ; 23 T. L. R. 737 ; 61 Sol. Jo. 
721 ; 21 Cox, C. C. 644, D. C. 

16. .] — R. V. Brixton Prison 

(Governor), Ex p. Stallmann, No. 13, ante. 


— Application of Dominion statute .] — 
The only existing law as to the extra- 
dition of criminals between the United 
States & Oanada is Imperial Act, 1870 
(33 6c 34 Viet. c. 53). modified by 31 


Vlct. c. 91 (D). 8c 83 Viet. c. 25 (D] 
Cai^ian Extradition Act, 1877, 4 
C; 26 (D), does not apply t 
criminals from tho UnitM States, a 
the operation of Imperial Act, 187C 


has not ** ceased or been suspended 
within Canada .'' — ffc Williams (1878), 
7 P. 11. 275.— CAN. 

h. Accessary to crime .] — An acces- 
sory before the fact is liable to 
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17. Escaped convict — Treaty with France, 
1876, Art. 1.] — Appct., a French subject, was 
convicted in France of robbery with violence, a 
crime specified in the Extradition Treaty between 
Great Britain & France, & sentenced to a term of 
imprisonment. While undergoing his sentence he 
broke out of prison & escaped to England. An 
order having been made by a police magistrate 
committing appct. for exti’adition to France as 
haying been convicted of the crime, a rule for a 
writ of habeas corpus was applied for, appct. 
contending that neither Extradition Act, 1870 
(c. 52), nor the Extradition Treaty with France 
applied to the case of a convict who broke out of 
prison, & that the olTcnce of piison breach was not 
an extraditable offence : — Held : the committal 
for extradition was right as appct. was “ a fugitive 
criminal alleged to have been convicted of an 
extradition crime” within Extradition Act, 1870 
(c. 52), s. 10, & a person ” convicted of a crime ” 
within Art 1 of the Extradition Treaty with 
France . — Ex j)- Moseh, [1015] 2 K. 13. (508 ; 84 
L. J. K. B. 1820 ; 118 L. T. 496 ; 31 T. L. R. 384, 
138 ; 25 Cox, C. C. 69, 1). C. 

18. Accessory to crime — Married woman — - 
Husband’s fraudulent bankruptcy.] — Re Coun- 
UAYE, No. 103, posL 

— Ncc, noWi Extradition Act, 1873 (c. 60), 

s. 3. 

19. Political offenders — Anarchist.] — Re 

Meunier, No. 37, post. 

8cCi further t Sub-sect. 2, B., post. 

20. Nationality of accused — Issue ordered to 
decide.] — Re Guerin, No. 59, post. 


SuB-wECT. 2 . — Offences. 

A. In CJcncral. 

SVe, (jcneralli/, Extradition Act, 1870 (c. 52), 
sched. i; Extradition Act, 1873 (c. 00), s. 8, ic 
sched., & Treaties with particular States 
requisitioning. 

21. General rule.] — (1) The offence in English 
law of fraudulent falsification of accounts by a 
director, public officer, or member of a public co. 
is an offence within the French Code Penal, art. 147, 
& is covered by the expression faux en ^criturcs 
de commerce ” in that art. Although it may not 
amount to forgery according to English law, that 
offence is an extradition crime within the French 
version of art. 3 (2) of the extradition treaty with 
France, & within the Enghsh version of art. 3 (18) 
of the same treaty, & also within the Extradition 
Acts. 

The conditions of extradition, the fulfilment of 
which wo have in this case to consider, arc the 


following : The imputed crime must be within the 
treaty ; it must be a crime against the law of the 
country demanding extradition; it must be a 
crime within the English Extradition Acts ; ^ & 
there must be such evidence before the committing 
magistrate as would warrant him in sending the 
case for trial if it were an ordinary case in this 
country (Lord Russell, C.J.). 

(2) I think I have correctly stated the view of 
the facts taken by the learned chief magistrate. 
We are not a ct. of appeal on questions of fact from 
liim. We have only to see that he had such 
evidence before him as gave him authority & 
jurisdiction to commit. But lest there should^ be 
any misapprehension, I think it well that the view 
of the ct. should be presented to him & tha.t the 
order of committal should be remitted to him in 
order that it may be made clear in respect of what 
crime of faux.'* A. is committed (Lord Russell, 
CJ.).— Re Arton (No. 2), [1896] 1 Q. B. 509; 
65 L. J. M. C. 50 ; 74 L. T. 249 ; 60 J. P. 132 ; 
44 W. R. 351 ; 12 T. li. R. 189 ; 40 Sol. Jo. 258 ; 
18 Cox, a. C. 277, D. C. 


Annotations: — As to (1) Coud. B.v. Dix (1902), 18 T. L. R. 
*231 ; It. V. Brixton Prison, Ex p. Stallmann, [1912] i 
K. B. 424. ^fd. It. V. Holloway Prison (1900), 16 
T. L. R. 247 ; B. v. Brixton Prison, He Percival (1907), 
76 L. J. K. B. 619. As to (2) Consd. R. v. Holloway 
1‘rison. He Sllctti (1902), 71 L. J. K. B. 935; R. v. 
Brixton Prison, Ex p. Servinl, [1914] 1 K. B. 77 ; 
It. Brixton Prison. Efx V. Peri'y. [1924] 1 K. B. 455. 


22. Inclusion in treaty — Inclusion in Act.] — 

R. V. Wilson, No. 9, ante. 

23. .] — Re Arton (No. 2), No. 21, 

ante. 

24. Offence constituting crime— By law of 
both countries — Forgery under local but not under 
general law of state.] — (1) Extradition Act, 1843 
(c. 76), between this country & the United States 
of America, following the language of a treaty 
between them, enacts that all persons ” charged 
with the crime of murder, or assault with intent 
to commit murder, or with the crime of piracy, or 
arson, or robbery, or forgery, or the utterance of 
forged i)aper,” may be delivered up to justice ; — 
Held : this must bo understood to mean such acts 
as amount to any of those offences according to the 
law of England & the general law of the United 
States, & does not comprise offences which are 
only such by the local legislation of some particular 
state of the American Union. 

(2) A. was paying teller of a bank at New York, 
& as such was accountable for the cash at the hank* 
He kept the usual paying teller’s book called the 
proof book, & proved his cash by it every day. 
From this book the general bookkeeper took his 
figures to show the condition of the bank on the 
general ledger from day to day. The book in 
question was one of the books of account of the 
bank, & the property of the bank. In it he entered 
by the paying teller from the receiving teller’s 
books, or fi-om the lists of deposits, the money 


extradition, but an aocessory after the 
fact is not. — K. v. Brownk (1881), 
6 A. It. 386 ; 31 C. P. 484.— CAN. 

PART I. SECT. 2, SUB-SECT. 2.— A. 

21 1. (7aicral rule.] — “The ollenco 
for wlilch be was surrendered “ within 
the Extradition treaty with TJ.S.A., 
refers to the specltlo olicnoe with w hich 
tho accused was chuiifcd In the com- 
p]alut upon which liis extradition was 
obtained. — It. v. Buck, [1917] 3 

W. W. It. 117 ; 29 Can. Crim. Cos. 
45.— CAN. 


k. Offence coiistUtUing crime — By 
law of both countries.] — It. v. 
MacDonald, Ex v. Stuutt (1901), 11 
Q. L. J. 85.— AUS. 

l. .] — Ex p. Worms 

(1876), 22 L. C. J. 109.— CAN. 

ni. - - - — .] — Bf Murphy 

(1895), 22 A. it. 386.— CAN. 

u, — Offence referred to 

by uro^ny wan«'.]— Where there is 
evidence of the commission of an act 
which Is recognised as a crime by the 


law of (*anada & the law of the country 
demanding the extradition of the 
accused person, extradition will lie, 
though in the proceedings therefor the 
offence is referred to by the wrrong 
name . — Be Gross (1898), 25 A. R. 83. 
—CAN. 

o. .] — Where the de- 

manding country is one of the United 
Blatcs, it is sufficient if the Imputed 
erhue he a crime aocording to the 
law of that State, although not an 
offence against the general laws of the 
United Stetes . — Be Collins (1905), 11 
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received each day, & also the amounts paid out by 
the paying teller, or amounts for which the bank 
was i^ponsiblc each day. The proof book also 
contained a statement of the assets of the bank in 
coin & casli, so that the proof books sliould each 
show each day the exact amount of money in the 
bank. A. false^ly & witli intent to defraud entered 
a certain sum in this book as assets of the bonk : — 
Held : this was not a forgery by the law of England 
or the general law of the United States, and there- 
fore that he could not be given up under Extradi- 
tion Act, 1843 (c. 76 ).— Windsor (1865), C 
B. & S. 522 ; 0 New Rep. 96 ; 34 L. J. M. C. 163 ; 
12 L. T. 307 ; 29 J. P. 327 ; 11 Jui*. N. S. 807 ; 
10 Cox, C. C. 118; 122 E. R. 1288 ; suh nom. R. 
V. Windsor, 13 W. R. 655. 

25. Piracy jure gentium.] — ^A.-G. 

FOR Colony of Hong Kong r. Kwok-a-Sing, No. 
32, post. 

26. Technical name of crime — 

Equivalent for foreign term.] — Ite Arton (No. 2), 
No. 21, ante. 

27. — I — .] — The first jioint 

ajx)se on the mformation for larceny. In that 
information it was alleged that the prisoner had 
^ceived deposits when the bank w’as insolvent or 
m failing circumstances. The A.-G. at once 
conceded that there was not an offence by the 
law of England. Accordingly the proper coui’se to 
Ukc would be that pointe^d out by lie Arton (No. 2), 
No. 21, ante. The order of commit tal should be 
emitted to the magistrate in ordt'i* that it might 
be made clear to the magistrate that the i)risoner 
was not to be extradited in i*espect of the offence 
alleged in the information for larceny. . . . 3 h (5 
essential thing was to see whether what the evidence 
showed primd facie that the prisoner had done 
was a crime in both countries A w'ithin the treaty. 
... It was not essential that the offence should 
be called by the same name in both countries 

(Da^ng, j.).— R. V. Dix (1002), 18 T. L. R. 231, 

D. O. 

28. Offences committed before Act passed — 
Whether extraditable.] — It appeared to him very 
doubtful^ whether under this treaty a merchant 
committing forgery of a bill of exchange in the 
United States wuth the intention of providing for 
it at maturity, &. coming over here animo reveiiendiy 
& therefore not a fugitive from justice, could be 
taken & given up to the American Government. 


“ Being fugitive,’* meant being so at the time when 
the law was to be put in force. If so, then it 
would appear that the word “ committing ” meant 
committing after the treaty. Qhat must be the 
construction of the treaty, the construction of the 
Act of Parliament must correspond ; for they were 
bound to advert to the treaty to discover the 
meaning & intention of the Act of I’orliament ; 
&, therefore, the word “ committed ” could not bo 
referred to transactions before the date of the 
treaty (Platt, B.). — Ex p. Clinton (1845), 6 
State Tr. N. S. App. A. 1105 ; sub 7 iom. R. v, 
Clinton, 0 L. T. O. S. 60. 

29. .] — He Counhaye, No. 103, jfosl. 

30. Offences committed before treaty made — 
Whether extraditable.] — R. r. Ajsiifouth, No. 53, 
post. 


B. Particular Offences. 

For list of specific offences, sec Extradition Act, 
1870 (c. 52), sched. ; Extradition Act, 1873 (c. 00), 
s. 8, & sched. 

31. Piracy jure gentium — Jurisdiction of re- 
quisitioning state excluded.]— Re Tivnan, 'So. 13, 
post. 

^32. .] — By an ordinance of Hong 

Kong, No. 2 of 1850, it is enaett'd that magistrates 
may issue w'arrants for the apprehension of C’hinese 
subjects in the colony charged with “ any crime or 
offence against the law’s of China,” A the magistrate 
may, on ascertaining probable cause for t lie charge, 
commit such peisons until tlie gaoler shall receive 
orders fi*om the Governor relative to further 
detention, or to transmission of such pei*sons to the 
Chinese authorities : — Held : ( 1 ) the words “ crime 
or offence ” in the above ordinance must be 
confined to (hose ordinary crimes A offences wiiich 
are punishaide by the laws of all mitions, A which 
are not peculiar to the laws of China ; (2) murder 
by a subject of (’hina of a person not a subject of 
China, committed outside Chinese territory, was 
not a crime against the laws of China with in the 
meaning of the ordinance ; (3) there being 

Hxit'llclent primd facie evidence befoi*c the magistrate 
that I'esp. had cominitUd an act of piracy jure 
gentium to justify his commital for trial, it was the 
duty of the magistrate to have committed him for 
trial at Hong Kong ; & a wairant by wiiich the 
magistrate authorised the Governor, if he iliought 
fit, to deliver resp. to the Chinese authorities, was 
illegal, & beyond the jurisdiction of the magistrate. 
— A.-G. B’uu Colony op Hong Kong v. Kwok- 


B. C. R. 436 ; 2 W’. L. R. 164 ; 10 
Can. Crim. Cos. 70. — CAN. 

r ^ person 

can be committed for extradition it 
e»^bUahcd that the olTcnce 
wth which he is charged is one against 

40 Can. Crim. Caa. 26i— CA n! ’ 

the particular 
act with wWch prisoners arc charged 

^ olfcnco as will 
tor^ of the Ashburton 
in the sense of 
Primd facie, to be 
tokou ftiuount to tho oXTouce aooofd* 

country demanding 
extradition. That is the presumption. 


but prisoner Is at llbortf to rebut it if PART 1. SECT. 2, SUB-SECT. 2.— B. 
bo can by giving evidence of the , , . ^ 

foreign law. — Be KING, The William *• .drson.J — P. w'as sentenced in 
TArecorr Case (circa 1873), 1 J. R. Fraaco to 10 years bard labour & 
83. — N.Z. 10 years surveillance for arson, which 

sentence according to the law of 
■ ^ Franco Involved banishment to New 

Caledonia for life. After the sentence 
®ftlxen, 08 cai>ed from of 10 years* hard labour & 10 vonrs* 
MozamMciim w'l^e in ^stody serving survell^co had expired P. esoapod to 

colony : — Held : he could be 
^ Durban, extradited, os when he escaped he was 

imdergoing that portion of his 
fi»»tance of the sentouoo which nooesmtated his re- 
Fmxugucse consul. Ho was charged mainlng in New Caledonia for the 
with escaping from lawful custody, & rest ofHia life —Sx nPETiT^ngttfif 
w^ committed by the magistrate to je n. 9 W. L R ^7^ iTn S ‘w* 
prison to await his sury^er to the w. N 37 — AUS 

offence charg^ against D. was not a. Larcent/.] — M. was sonteuoed 
extraditoble, 8c the proceedings before in France to relegation for life lu 
the magistrate should be sot aside, & New Caledonia. The fifth oflouoe for 
« •entenoe of relegation was 

«. R. (1V21), 42 N. L. K. 302. — 8. AF. imposed was larceny 'Reid .* M. 
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Part I. — Extradition to Foreign Countries. 


A-SING (1873), L. R. 6 P. 0. 179 ; 42 L. J. P. 0. 64 ; 
29 L. T. 114 ; 37 J. P. 772 ; 21 W. R. 826 ; 12 
Oox, 0. 0. 605, P. C, 

Annotations : — As to (1) Be!d. R. v. Brixton Prison, Ex p. 

Stallmann, fl912] 3 K. H. 424. Generally, Hentd. Cox 

V. Hakes (1890), 15 App. Cas. 506 ; Sivewrigkt v. Allen, 

119061 2 K. B. 81. 

53. Oflence against bankruptcy laws — Whether 
limited to bankrupts only .] — Jte Counhaye, No. 
103, post. 

34. Oflence against Gaming Act, 1845 (c. 109), 
s. 17 — False pretences — Three card trick.]— On an 
application by the Norwegian Govt, for the extradi- 
tion of two persons accused of obtaining money by 
false pretences in Norway, the evidence was that 
prosecutor was induced by accused men to play at 
a game of chance generally known as the three 
card trick, whereby he lost money, & that the two 
men pretended to be unknown to each other, 
whereas in fact one was a confederate of the other. 
There was no other evidence of fraud on the part 
of the accused men. This offence under Gaming 
Act, 1846 (c. 109), 8. 17, is within the Extradition 
Treaty between England & Norway : — Held : the 
fact that there was an improper method of inducing 
prosecutor to become a victim was not sufficient 
to suppoit the charge under the statute & the 
extradition must be refused. 

Under these circumstances I am of opinion that 
there was no evidence of any offence according 
t<j English law for which extradition could be 
demanded under the Norwegian Treaty, & the 
magistrate ought not to have committed the 
men to prison (Lord Alvebstone, C.J.). — R. v. 
Brixton Prison (Governor), Hx p. 8 joi.and & 
Metzler, [1912] 3 K. B. 668 ; 82 L. J. K. B. 5 ; 
77 J. P. 23 ; 29 T. L. R. 10, D. C. 

Annotation : — Mentd. U. v. Moore (1914), 10 Cr. App. Hep. 

54. 

35. Rouge et noir.] — H. r. Brixton 

Prison (Governor), Ex ]>. Staijaiann, No. 13, 
ante. 


36. Political offences — Exemption under Ex- 
tradition Act, 1870 (c. 62), s. 3 — Homicide during 
insurrection.}— (1) ByExtradition Act, 1870 (c. 52), 

8. 3(1)» “A fugitive criminal shall not bo sur- 
rendered if the offence in respect of which his 
surrender is demanded is one of a political 
cliaracter ” : — Held : to bring an oflence within 
the meaning of the words “ of apolitical character,” 
it must be incidental to & form part of political 
disturbances. 

(2) A number of the citizens of one of the cantons 
of the Swiss Republic, being dissatisfied with the 
administration of the govt, of the canton, rose 
against the Govt., arrested several members of the 
Govt., seized the arsenal, from which they provided 
themselves with arms, attacked, broke open, & 
took forcible possession of, the mumcipal palace, 
disarmed the gendarmes, imprisoned some members 
of the Government, & established a provisional 
government. On entering the municipal palace 
the prisoner, who had taken an active part in the 
disturbance throughout, shot with a revolver & 
killed a member of the Govt. He escaped to 
England, where he was arrested & committed for 
extradition on a charge of murder ; — Held : the 
offence which the prisoner had committed was 
incidental to & fonned a x>Brt <)f political disturb- 
ances, & therefore was an offence of a political 
character within this moaning of the statute, & 
the prisoner could not bo surrendered, but was 
entitled to be discliarged fiom custody. 

(3) The decision of a magistrate, who commits 
a prisoner for extradition, that the offence charged 
is not of a political character, is subject to review 
by the ct. on an application fur habeas corpus. 

Upon an application for a writ of habeas corpus^ 
the ct. before whom the application is made has 
power to review the whole evidence brought before 
it, whether such evidence was brought before the 
magistrate who committed the fugitive criminal or 
not. 

It seems to me impossible to say that if [accused] 


could be extradited. — Ex p. Morduit 
(1900), 2 W. A. L. R. 0.— AUS. 

b. “ Grand larceny.”] — Upon 

an application, on the rctiu'u of a 
habeas corpus, for the discharjro of 
a prlHonor who had been committed 
for extradition to the State of Wash- 
ingtou to annwor a ohargro of havinir 
in that State committed the crime of 
“ errand laroony ” : — Iletd : it nuist be 
aHsumed that “ errand larceny ” is 
iticlnded in the term “ laroony,” & 
is a jiartioular kind of larceny speciflod 
by the use of the word " grand.” — 
Re Moore (1010), 13 W. L. R. 503 ; 
20 Man. L. H. 41 ; 16 Can. C^im. Cas. 
264.— CAN. 


0 . " Stealinff.”] — A person 

charged with ” stealing ” will bo held 
for extradition uppn tho demand of 
a foreign State, provided that tho act. 
If oommitted in Canada, would have 
eoustitutod, under the Canadian law, 
any one of the critnos speollled in tho 
treaty Ik. in tho schedule to Extradition 
Act, R. S. C., 1906, 0 . IS.").— Re 
Tho»ia 8 (1917), 45 N. B. R. 148 ; 38 
D. L. R. 716 ; 28 Can. Crlm. Cas. 396. 
—CAN. 


d. 


Breaking of parole after 
for.] — A foreigner had 


coninclion 
broken hla parole in his native country, 
whore ho had boon convicted of 
larceny : — Held : under Extradition 
Act (U. S. C.), 1906, o. 155, he might 
be extradited, although tho " breaking 
of parole ” is not an extraditable 
oflence. — U.S.A. v. Allison (1918), 
42 D. L. K. 595.— CAN. 


e. .] — Where the facts dis- 

closed in extradition proceedings make 
out a prwid facie case of theft under 
Cauadlau law, proof that sucJi facta 
coustitute larceny under the foreign 
law may be inferred from deft.’s 
Indictment in tho foreign State for the 
offence. — Re Israklowito (1919), 25 
B. C. R. 143.— CAN. 

f. Fraud hy a bailee .] — ^>Vhero 

on an application for c.n tradition 
to Donmai'k on a charge of larceny, 
the evldon<*e sumosted that if the 
accused committed any olTcnce, that 
offence wa'^ fraud by a bailee. & tiiere 
was no proof that such fraud was 
iucludod imder larceny in Denmark, 
tho accused was discharged. — Re 
Nkilskn, 11922] 1 W. W. R. 515 ; 37 
Can. Grim. Cas. 32. — CAN. 

g. .] — Although tho warrant 

of arrest under whitsh accused was 
arrested in extradition proceedings 
referred to tho olTonce of ” escaping 
from lawful custody,” Inasmuch as 
such warrant was issued on a petition 
oharging theft, which is an extraditable 
oiTonoo ; — Held : the extradition pro- 
oeedlngs were taken in respect of au 
extraditable olTonce. — T ops r. R. 
(1918), 1. L. R. 46 Calc. 31.— IND. 

h. Offence against bankruptcy laws 
— Fraudutent bankrurdey.”] — It is 
doubtful whether an oflence destx'ibed 
as ” fraudulent bankruptcy ” In a 
foreign country is an oflence under 
Extradition Act, 1870. — He Oeriiakd 
(1901), 27 V. L. R. 244.— AUS. 

k. Fraudulent concealment of 


i — Act of concealment before date 
of adjudifation.] — Tho essence of the 
olTeuco of fraudulent concA*almont of 
upsets by bkpt. under tho law of the 
United States is the continuance of 
the concealment after the adjudication 
of bkpey., & the appointment of a 
trustee whoso title relates back to the 
date of the adjudication, & extradition 
will not be refused merely on the ground 
that the act of concealment is alleged 
to have taken place before the date of 
adjudication. — Re Goodman (1916), 34 
W. L. R. 1091 ; 28 D. L. R. 197 ; nffd. 
29 D. L. R. 725 ; 26 Man. L. R. 537.— 
CAN. 


l. Banquerouic frauduleuse.] 

— Notwithstanding that banguerouie 
fruuditleuse la spocifiod in tho toxt ol 
the extradition treaty between France 
tk England as an extradition crime, 
there is no presumption that the 
spooiRo ollences coming under the 
generic description corroapoud to 
olTonoes against tho bankruptcy laws 
of New Zealand.— 11. v. Garvky, Exp. 
Cury (1888), 6 N. Z. L. H. 630. — N.Z. 

m. Attempt to commit rape.] — Au 

attempt to commit a rape is not 
constituted a crime in rospecst of which 
a fugitive may be extratlited RRder 
Extradition Acts, 1870 & 

3c idle treaty with France of Aug. 14, 
1876.— A’r p. JossKVKL (1917), H 
S. K. N. 8. W. 574 ; 34 N. S. W. W. N. 
227.— AUS. 

n. Assault with intent to murder-- 
Exigence of intent must be estabhmea.] 
—Re Kelly, 22 C. L. T. 262.— CAN. 

o. Form of warrant.] — A 
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Sect. 2. — AppliccUionof Extradition Acts: Sxib-sect. 
2, Sect* 3r Sub-sect. 1.] 

has a right to move for a hahecis corpus in order 
that the case may be reviewed, or for the pur^>oso 
of getting his discharge, he might not enter into 
matters which showed that he had been guilty of 
no offence at all ; & 1 should have said that by no 
means was the matter concluded by the magistrate’s 
decision that he be committed for trial, because 
the magistrate does not sit, when he is committing 
for trial, as a magistrate sitting finally to dispose 
of the case to give judgment upon it, but he 
states his opinion that there is a prhnd facie case, 

& on that giound he signs his warrant of committal. 
With I'efercnce to the question of whether the 
magistrate has a right to deal with a man & to 
deal with his objection to being committed for 
trial for an extradition crime I entertain no doubt 
that the magistrate has no right & no jurisdiction 
to find finally, as against prisoner, whether he has 
or not committed that crime which he is charged 
with having committed, or whether that crime is 
one of a political character (Hawkins, J,). 

By sect. 3 [of Extradition Act, 1870 (c. 52)1 a ^ 
fugitive criminal shall not be surrendered if the 
offence in ^ respect of which his suri’cnder is 
demanded is one of a political character, such as 
trearon, or if he proves to the satisfaction of the 
mag^trate that the requisition for his surrender 
has in fact been made with a vdew to try him for 
an offence of a political character. These latter 
words undoubtedly tend to show . . . that the 
onus of establishing that is upon the alleged 
criminal himself (Hawkins, J .). — lie Castioni, 
[1891] 1 Q. B. 149 ; 60 L. J. M. C. 22 ; 64 L. T. 
344 ; 55 J. P. 328 ; 39 W. R. 202 ; 7 T. L. 11. 50 ; 
17 Cox, 0. C. 225, D. C. 

Annotations c—As to (1) Reid. Exp. Arton (189o), 12 T. L. 11, 


131. As to (3) Oonsd. II. r. HoUonay Piieoxt, Ee Bileitl 
(1902), 71 L. J. K. U. 085 ; R. t>. Brixton Prleon, Exp. 
rorry, [1924] 1 K. B. 455; It. r. Brixton PrlBon, Exp, 
SorvlnJ, [1014] 1 K. B. 77. 

37. Conditions necessary.] — Prisoner 

committ/cd for extradition, on two charges of 
committing anarchist outrages in France, by 
causing explosions at a caf^ & at certain barracks, 
applied for a writ of habeas corpus. The two 
charges were included in one committal : — Held : 
(1) if the charges had depended on the uncorro- 
borated evidence of an accomplice, which was not 
the case, that would not be a ground for discharging 
the prisoner, for absence of corroboration was not 
conclusive in favour^ of a prisoner’s right to 
acquittal, but the magistrate had a discretion as to 
whether tlie evidence [of identity] w'as sufficient to 
justify a committal ; (2) separate committals wert‘ 
not necessary ; (3) the outrage at the barracks was 
not an offence of a political character, within 
Extradition Act, 1S7U (c. 52), s. 3(1), for t<j 
constitute a political offence there must be two 
or more parties in the State, each seeking to impose 
the govt, of their own choice on the otlicr, wliicli 
was not the case with regard to anarchi.st <*rimes, 
& therofoi'e the prisoner was liable to extra<litu)n. 
— lie Meunikr, [1894] 2 Q. B. 415; (V.J L. J. 
M. O. 198 ; 71 L. T. 40.3 ; 42 W. K. 637 ; 18 
Cox, 0. C. 15 ; 10 li. 400, D. 0. 

Annotations As to (l)Refd. ll.r. Tato, [1008] 2 K.II. fiSO: 
U. T. Christie, [IU14] A. C. 545 ; K. r. Bnakerville, (lOir.l 
2 K. H. 658 ; It. V. Brixton Prison, Ex p. I'eiTj', |l02ij 
1 K. B. 455. (Icncrally. Mentd. It. t>. Wilson, Lewis & 
Uavard (1011), G Cr. Api). Itep, 125. 

38. .] — lie Akton (No. 1), No. 

42, 2>os/, 

Offences relating to slave trade.] Sec Slave 
Trade Act, 1873 (c. 88), s. 27. 

Bribery .] — Sec Extradition Act, 1906 (c. 15). 


warrant charging that tho prisoners 
“ did feloniously shoot at, etc., with 
intent, etc., to kill & murder,*’ suffl- 
clently charges an “ assault with 
intent to ooinmlt murder,” the words 
used lu the treaty & statute. — II. v. 
Beno (1865), 4 P. II. 281. — CAN. 

p. (Jausing trains to come into 

collision.] — Prisoner, who had been 
committed for extradition, was charged 
with asbault with intent to commit 
murder, in that he had opened a 
railway switch, with intent to cause a 
collision whereby two trains did come 
Into collision, causing a severe injury 
to a person on one of them : — Held : 
this was not an ” assault ” within tho 
statute.— Rc Lewis (1874), 6 P. K. 
236.— CAN. 


q. Murder.] — Re An'DEBSON (1860 
20 U. C. li. 124.— CAN. 


r* IloLFE (1909), 2 


S. C. 433.^. 


upon charges of having made false 
returns to tho Minister of Finance under 
Bank Act, Jl. fc>. 1906, c. 20: — 
Held : the offence of ” wilfully making 
a false return ” was not ” fraud by a 
banker.” — U. r. NEseirr (1913), 28 
O. L. R. 91 ; 4 0. W. N. 717 ; 11 
1). L. li. 708.— CAN. 

b. Hurylari/.] — Burglar}' is not an 
offence witlilu the Ashburton treaty 
or the statutes of Canada poasod to 
give effect to it . — lie Beebe (1863), 
3 P. R. 273.— CAN. 

o. Forgery.] — A prisoner was 
arrested here for having committed 
in tho United States tne crime of 
forgery, by forging, coining, etc., 
spurious silver coin, etc . : — Held ; 
the offence a«i chained, did not con- 
stitute the crime of ” forgery ” within 
tho meaning of the extradition irtsaly 
or Act . — Re Smith (1864), 4 1*. R. 
215.— CAN. 


g , — not a politicu 
offence .] — At a village In Russia, on( 
X . shot & killed a watchman, in clr 
cumstanccs which, according to th< 
law of Canada, would make tho acl 
murder : — Held : the crime was noi 
committed In tho furtherance of i 
political object, within the treat] 
with Russia of Nov. 24, 1886.— Ifi 
Fedebenko (No. 1) (1910), 15 VV. L. K 
369 ; 20 Man. L. R. 221. -^AN. 

t. - — Accessory fo.]— The offenci 
pi being accessory to a murder 1; 
included lu the offence of murde 
under Extradition Act.— v. Bubk] 
(1889). 6 Man. L. R. 121.— CAN. 

n. Fraud by a banker — Wheihe 
vntf mly making false return atnowUs to. 
— Ihc accused, who was president of ( 
bank, was extradited from U.S.A 


d. .]~Ex p. 

L. C. J. 109.— CAN. 


Worms (1876), 22 


1 ‘. 


e. .]— B. V. IIovEV (1880), 8 

R. 315.— CAN. 


f. .]~Re Uall (1882), 8 A. R. 

31.— CAN. 


g. .] — Re Pim’l’S (1883), 8 

A. R. 77.— 4? AN. 

h. What constitutes.] — W'hcro 

the demand for extradition is for 
forgery, the offence must be that 
recognised os forgery l>y Imperial 
Extradition Act, 1842. — E.r p. Kno 
(1884), 10 g. L. B, 191. -CAN. 

k. - .1 -Re M(<;aiitnkY (1891), 

8 Man. L. R. 367.- CAN. 


1. .} — Prisoner, using an as- 

sumed name, roproseutod himself to 


a shopkeeper to be a traveller f(»r a 
wholesale linn, 5c after going through 
the form of taking an order for goods, 
obtained the iudursemont of the shop- 
keeper to a draft drawn by him in his 
assuiuod name on the (inn, & this draft 
was then ciishcd by him at the bank : — 
Held : this was forgery & that prisoner 
Kliouid bo extradited.— Re Lazier 
(1899), 26 A. li. 260.— CAN. 

m. .) — F. exocutcil in P., 

Oregon, a warranty deed by way of 
mortgage, &, instead of his wife who 
was living & entit led to a dower interest 
in the lauds dealt with, had E. O. F. 
ilescrilied as his wife, & she executed 
tho said deed to cualilc F. to convey : — 
Held : such an act on the part of 
E. U. F. constituted the offence of 
forgery according to tho laws of 
Oregon & Canada, the F. was by tho 
same law’s a principal in the offence. — 
He Foul) & Fuaky, Re State ok 
OUEUON’ (1916), 34 W. L. R. 912; 29 
1). L. R. 80.— CAN. 

n. *‘ Child slealing.*']—'* ChUd steal- 
ing ” is on oxtradltahlo offence. He 
the evidence taken before tho Extradi- 
tion (kiinr. showing this to be a case 
of child stealing under CYimlnuI Code, 
55-56 Viet. ch. 29 (D), s. 284, was 
sufficient to warrant the extrauitiou 
of the prisoner In the absence of evi- 
dence of foreign law, as the ct. w’ould 
assume the crimes to bo identical lu 
tho two cuimtries . — Re Watte (1902). 
1 O. W. 11. 129, 133 ; 3 O. L. R. 368.— 
CAN. 

o. J*crjiiry.] I'erjury Is uu extra- 
dition erltiie within the meaning of 
the Treaty & the Act, —Re OoLUNrt 
(1905). II B. f. It. 430 ; 2 W. L. it. 
164 ; 10 Can. Crlui. Cas. 70, — CAN. 

aa. Consj/irucy to defraud.] — The 
offence or crime of oouspirocy to 
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Pabt L— Extradition 

Fraud through the post.]-~6Ve No. 7, ante. No. 
40, post. 

False pretence.]— 6'cc No. 8, ante. 


vSEcrr. 3.— PROCEDURE. 

SuB-SEcn'. 1. — llEQuisrnoN for Sujirender. 

Extradition Act, 1873 (c. 60), s. 7. 

39. By whom made — Diplomatic representa- 
tive- Of State demanding surrender.] — R. v. Brix- 
TON Prison (Governor), R. v. 1Ioli.oway Prison 
(Governor), No. 40, post. 

40. Diplomatic agent of his country — 

Surrend3r of British subject — Treaty with France, 
1876.] — By Extradition Treaty, 1876, art. 0, 
between the United Kingdom & France a fugitive 
criminal may be apprelicnded under a warrant 
issued by a magistrate on such information 
or complaint & such evidence or after such pro- 
ceedings as would, in the opinion of the 
person issuing the warrant, justify the issue of a 
warrant if the crime had been committed where 
the magistrate exercises jurisdiction ; & the 

accused “ shall be discharged, as well in the United 
Kingdom as in France, if within fourte<*n days a 
requisition shall not have been made for his 
surrender by the diplomatic agent of his country.” 
Under Extradition Treaty, 1908, each country may 
allow the extradition of its own nationals. In 
proceedings under art. 9, to obtain the extradition 
of a British subject charged with having committed 
a crime in France, it was objected that no requisi- 
tion had been made for his surrender by the 
diplomatic agent of the United Kingdom : — Held : 
“ the diplomatic agent of his country ” meant 
diplomatic agent of the country within whose 
jurisdiction the accused was when lie committed 
the crime charged against him & which demanded 
his extradition, & therefore a requisition for his 
surrender by the diplomatic agent of this country 
was not necessary. — R. v. Bbixton Prison 
(Governor), R. v. Holloway Prison (Governor), 
[1912] 2 K. B. 578 ; 28 T. L. R. 405 ; sub nom. 
R. V. Brixton Pjuson (Governor), Ex p. Wells, 
R. V. Holloway Prison (Governor), Ex p. 
Borns, 81 L. ,1. K. B. 912 ; 107 L. T. 408 ; 76 
J. P. 310 ; 23 Cox, V. C. 161, D, G. 

41. Demand by more than one state — Priority.] 

— R. V. Kams (1900), 'rimes, Apr. 30. 

42. Motive for demand — Inquiry by court.] — 

Where the surrender of a fugitive criminal is 
demanded by the Govt, of a friendly State for 
olTences within the provisions of the Extradition 


TO Foreign Countries. 

Act, 1870 (c. 52), & of the extradition treaty with 
that State, the ct. has no jurisdiction to inquire 
whether the demand for surrender is made in good 
faith & in the interests of justice. The provision 
of Extradition Act, 1870 (c. 62), s. 3 (1), by which 
a fugitive criminal shall not be surrendered if he 
proves to the satisfaction of the ct. that the 
requisition for his surrender has been made with a 
view to try or punish him for an olTencc of a political 
character, applies only to .in offence of a political 
character which has been already committed. 

Where a prisoner has been committed for 
extradition in respect of crimes primd facie divested 
of any political character, & there is no evidence 
that they are of a political character, or that his 
extradition is demanded in order to punish him 
for an offence of a political character, but only 
a suggestion to that effect, the ct. will grant no 
habeas corpus. 

I come now to the third & last greund upon 
which this rule has been moved, that the demand 
for extradition was not made in good faith & in 
the interests of justice. . . . This question bears 
on the political aspect of extradition, & it must be 
deteimmed upon a consideration of matters into 
which this ct. is not competent & has no authority 
to enter. Such considerations, if they exist at 
all, must be addressed to the executive of this 
country ; they cannot enter, & ought not to enter, 
into the judicial considerations of this question 
which in this case turns solely upon the construction 
of the Extradition Act & the Treaty (Lord 
Russell, C.J.). — Be Arton (No. 1), [1896] 1 
Q. B. 108 ; 65 L. J. M. 0. 23 ; 73 L. T. 687 ; 44 
W. R. 238 ; 12 T. L. R. 131 ; 40 Sol. Jo. 195, 
D. 0 . ; subsequent proceedings, sub nom. Re Arton 
(No. 2), [1896] 1 Q. B. 509, D. 0. 

Annotatixm : — Hentd. 11. v. Brixtou I’rison, Ex p. Servinl. 

[1«U] 1 K. B. 77. 

43. Warrant or depositions in foreign state — 
Whether necessary before requisition made — 
Treaty with United States, 1843.}— (1 ) Under 6 & 7 
Viet. c. 76, an Act for giving effect to a treaty 
between England & the United States, for the 
apprehension of certain offenders, there is no power 
to commit accused persons to gaol for the purpose 
of being delivered up to the United States 
authorities, unless the United States have exclusive 
jurisdiction to try & punish the accused. (2 ) It is 
not necessary that there should be any warrant 
issued or depositions taken in the United States, 
in order to found a requisition by the United States 
authorities for the delivery up of any accused 
person under 6 & 7 Viet. c. 76. (3) It is not 

necessary for the magistrate who commits an 
accused person to gaol in pureuance of the Act, to 
state in his warrant that the evidence on which it 
issued was given upon oath. (4) The word 


(lofraud is not an oxtraditablo crimo 
undor tho extradition treaty between 
(Ireat Britain & the United States. — 
Ex p. Brown (190G), Q. It. IG K. B. 

10.— CAN. 

q. Cheating .] — The oflenoe of cheat- 
ing is an extradition offence, so far 
as British India is concerned, nnder 
Indian Extradition Act (XV. of 1903), 
notwithstanding its oinlsslou from 
Extradition Treaty, Art. 4, between 
the British Indian Govt. &. Hyderabad 
State . — lie Mukuoiiau BHAUWAvnAS 
(1918). 1. L. fi. 43 Bom. 310.~IND. 


PART I. SECT. 3, SUB-SECT. 1. 

39 i. By whom made — Diplomatic 


reprcscnlaiive — Of State demanding sur- 
render .] — In the case of an osoapod 
orlininal from Now Caledonia to this 
colony, either the Consul General for 
France in Sydney, or the Governor of 
New Caledonia, can make tho requisi- 
tion for his surrender . — Ex p. Houankt 
(1894), 15 N. S. W. L. It. 269 ; 11 
N. S. W. W. N. 55.— AUS. 

39 ii. Where the 

requisitiuu is made by tho Govt, of a 
territory which geosrrapldeally is not 
part of the Btate with which the treaty 
has been made, definite evideuoo must 
be given as to the political relations 
which exist between them in order to 
determine by whom the requisition 
should he made. If the territory is 


a colony or dependency with Its own 
Govt, tho requisition must be made 
by the Governor, if it is an integral port 
of the territory of the state it must 
bo made by the Consul ; but it may 
be neither . — Re Vicbnta Sotto (1912). 

7 Hong Kong L. K. 139.— HONG 
KONG. 

89 ill. .1—11. V. 

Garvky, Ex p. Gaspauini (1888), 0 
N. Z. L. U. G04.— N.Z. 

r. Whether necessary .] — A fugitive 
criminal may be arrested without 
requisition from the foreign Govt, for 
his surrender . — Re Gerhard (1901), 27 
V. L. U. 244.— AUS. 

-.1 — Under Extradition Act, 



876 


Extradition and EuomvE Offbndsbs. 


Sect. 3 . — Procedure: Sub-aecie, 1 

“ piracy,*’ in the treaty, does not mean piracy 
jure geniiumy but a crime made such by the 
municipal law of one only of the parties to the 
treaty, & over wliich that party has exclusive 
jurisdiction. — lie Tivnan (1864), 6 B. & S. 046 ; 
122 E. H. 971 ; sub nom. Ex p, Tiunan, 4 New 
Rep. 225 ; sub nom. Re Teunant, 33 L. J . M. C. 
201 ; 28 J. P. 548 ; 11 Jur. N. S. 34 ; 9 Cox, C. C. 
522 ; sub nom. B. v. Tivnan, 10 L. T. 499 ; 
sub nom. Re Turnan, 12 W. R. 858. 

Annotations :—Aa to (1) & (4) Ck>]lBd. Rt Boimett (1864), 

n^L. T. 488. Eefd. Rc Windsor (1865), 11 Jur. N. S. 

44. Effect of irregularity — Treaty 

with France, 1876.] — A warrant was issued by a 
French m^istrate for the arrest of a person 
charged with an offence to which the extradition 
treaty between Great Britain & France applied. 
At the time of issuing that wairant no depositions 
relating to the charge had been talien on oath 
before the magistrate. A requisition was made by 
the French Govt, to the British Secretary of State 
for the surrender of the accused person. By the 
terms of the treaty the requisition of the surrender 
of an accused peison is to be “ accompanied by a 
waiTant of ai'i'cst or other equivalent judicial 
document issued by a judge or magistrate duly 
authorised to take cognisance of the acts charged 
against the accused in France together with duly 
authenticated depositions or statements taken on 
oath before such judge or magistrate.” Upon 
receipt of an order from the Secretary of State in 
that belialf a police raagistrat<' caused the accused 
pex*son to be appreljended. The treaty provided 
that a fugitive criminal who had been so 
apprehended should be discharged ” if within 
foiuteen days a requisition shall not have been 
made for liis surrender in the manner directed ” 
hy the treaty ; — Held : it was not essential to the 
validity of the requisition or of the subsequent 
proceedings founded thereon that the procedure 
before the lYench magistrate should have been 
regular, & the absence of sworn depositions taken 
before that magistrate did not entitle the accused 
person to be dischaiged. — R. v. Buixton Prison 
(Governor), Ex p. Tuompson, [1911] 2 K. B. 82 ; 
80 L. J. K. B. 986 ; 105 L. T. 66 ; 75 .1. P. 31 1 ; 
27 T. L. R. 350 ; 22 Vox, C. G. 494, D. C. 

45. Obligation of authorities to arrest — After 
requisition made— Treaty with Russia, 1886, 
Art. 9.] — Under Extradition Treaty witli Russia, 
1886, art. 9, after a requisition in due form it is 
obligatory on the authorities to arrest the fugitive. 
— A.-G. FOR Canada v. Fedorenko, [1911] A. C. 

^ ‘ 5 27 T. L. K. 

oil, P. C. 

Order to Issue warrant for arrest — To whom 
addressed.]— Extradition Act, 1870 (c. 52), 
ss. 7, 16. 

Discretion of Secretary of State to make order — 
Or discharge person already arrested— Where 


. offence of political nature.] — See Extradition Act, 
1870 (c. 62), ss. 7, 8 (1) ; & No. 42, arde. 

Form of order.]— <8cc Extradition Act, 1870 
(c. 52), sched. II. 


Sub-sect. 2. — Warrant op Arrest. 

Form of warrant.] — See Extradition Act, 1870 
(c. 52), sched. II. 

46. Necessity for state requisition.] — 

Under the Convention Act, 1843 (e. 76), for com- 
mitting & delivering up to justice on requisition by 
an agent of the King oi the Fn^nch, persons accused 
of ceitain crimes done in France, a warrant to 
detain a party so accused “ until he shall bo 
discharged by due course of law ” is insuflicient. 

I regret that the warrant is so defective tliat wo 
carmot allow the Act to take effect. Neither wo 
nor the gaoler have any power but such as the 
statute gives, A its provisions have not been rightly 
puisued (Lord Denman, ()..!.). — Ex p. Besset 
(1844), 6 Q. B. 481 ; 1 New Sess. Cas. 337 ; 14 
L. J. M. C. 17; 8 J. P. 743; 9 .lur. 06; 115 
E. R. 180 ; sub nom. R. v. Bess6, 4 L. T. O. S. 93. 

See, Extradition Act, 1870 (c. 52), s. 8 (2), 
& sched. 11. 

47. That evidence taken on oath un- 

necessary.] — Rc Tivnan, No. 43, ante. 

48. Description of offence — “Crimes against 
bankruptcy law.”]-— By Extradition Acts, 1870 
(c. 52) &. 1873 (c. ()0), indictable offences under the 
laws for the time being in force in relation to 
bkpey. may be made the subject of extratUtion 
ti*eatie8. By such a tn*aty, among otlier crimes for 
wdiich (ixtradition was to be granted, were ” <n*imes 
against bkpey. law.” A warrant for the appre- 
hension of a fugitive criminal by vhtue td such 
treaty described the offence as the commission 
of crimes against bkpey. law ” w'itliiu tiie juris- 
diction of the foreign power demanding the 
extradition : — Held : the description was sufficient, 
& the warrant was good.--Fx p. Tkrraz (1878), 4 
Ex. D. 63 ; 48 L. J. Q. B. 214 ; 39 L. T. 602 ; 27 
W. R. 170 ; 14 Cox, C. C. 153. 

Annotation Consd. Ex p. Plot (1883), 48 L. T. 120. 

49. “Suspected of fraud.”] — G. A U. 

wei*e charged with conspiring together in A. in 
the jurisdiction of the Govt, of H. to obtain goods 
by false pretences flora H. A Co. in M. in the 
jurisdiction of the Govt, of G. They wroU^ letters 
from A., containing the false pretences, to 11. A Co., 
in G., ordering goods to be sent to them in A. ; they 
also oraUy, with like false pretences, ordered the 
same goo^ from the agent of H. A Co., who called 
on them in A. The goods were sent from M. as 
ordered. On the receipt of the goods G. A H. 
sent them to E., whither soon after they themselves 
absconded ; A were tliere arrested at the request 
of the Govt, of G. The warrant of arrest described 


1877, a requisition from the U.S. 
Oort, la not necessary as a preliminary 
condition to the arrest Sc commitment 
of a person chained with an extradit- 
offence . — Ex p. Cadby (1886), 20 
N. B. R, 452.— CAN. 


t. — — — Rr IIoKic 
U. L. O. S. 99.— CAN. 


(1887), 15 


PART I. SECT. 3, SUB-SECT. 2. 
a. Arrest uHRunU warrant — On 


picion .] — A reasonable suspicion that 
a person has in a foroii?a country or 
in another part of British Dominion, 
cornmittod an offence which If com* 
mitted in Victoria would be a felony, 
does not Justify a constable in arrosti ntr 
such person in Victoria without a 
warrant, & is therefore not a defence 
to an action by such person aHralast 
constable for false Imprisonment. 

Only existing powers to arrest, detain 
or surrender to a foreign country or to 


another part of the British Dominion 
a person suspooted of having there 
committed a criminal oflenoe, are 
such as are conferred by statute. — 
Brown v . Li%a.R8, [1905] 2 0. L. H. 
837.— AUS, 

b. .1 — /ee Hokk (1887), 15 

U. L. O. 8. 92.— CAN. 

0 . Original warrant — NecessUg for.] 
— It Is not necessary under Ex- 
tradition Treaty A Act, 81 Vlot. 
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the fugitive crimmals as “ suspected of fraud.” 
On the application for their discharge, it was 
contended that the warrant of arrest was bad for 
insufficiency ; & that the oUcnce, if any, had been 
committed in II. &> not in G., so that they ought 
not to be delivered up to the Govt, of G, ; — 
Held: (1) the foreign warrant of arrest was 
sufficient, & did not requii*e the offence to be so 
set out to strictly satisfy the Ktiglish dehnition 
of the crime committed abroad ; but it was enough 
if it purported to be a judicial document issued 
by a ct. of competent authority ordering the arrest 
of a fugitive criminal ; (2) where the offence is 
one continuous transaction committed partly in 
one country & partly in another, the Engli^ law 
of local venue in criminal matters ought not to be 
applied to the extradition of fugitive criminals. — 
R. V. Jacobi & IIiller (1881), 4(5 L. T. 595, n., 
D. C. 


Annotations : — As to (1) Reid. Ex p. 
120 ; 11. r. Godfrey. [1023] 1 K. B. 


riot (1883), 48 L. T. 
24. 


60. “ Fraud by an agent.”] — French 

subject & fugitive criminal was apiirchended in 
England upon a warrant issued by the chief 
metropolitan police magistrate., after notice from 
the Home Hecretary that a requisition had been 
made for his extradition under the treaty with 
France, 187(5, for the surrender of fugitive criminals 
& he was committed under Extradition Act, 1870 
(c. 52), B. 10. In the foreign warrant issued in 
hYance the prisoner was accused of the crime of 
“ (ibufi de confui'nec ; ” &- by art. 3 of the treaty 
one of the crimes for which extradition is to bo 
granted is abwi de confiance ou ddtournement par 
un banquier^ commisaionaire^ administrateuTt etc.” 
In the police magistrate’s warrant of committal 
the offence was described as ” fraud by an agent ” : 
Held : the descrijition of the offence in the warrant 
was sufficient, & the facts upon the depositions 
disclosed a primd facie case of fraud by on agent 
withiii Larceny Act, 18(51 (c. 0(5), s. 75, to justify 
the prisoner’s committal for trial if the offence had 
been committed in England, & therefore tlic 
magistrate was right in committing him under 
Extradition Act, 1870 (c. 52). — Ex p. Fiot (1883), 
48 L. T. 120 ; 47 J. P. 247 ; 15 (Jox, C. O. 208, 
D. C. 

Annotation : — Coilfld. lie Do Portugal (1885), 34 W. 11. 42. 


51. Fraud by a bailee.] — The cliarge 

contained in a French warrant against a prisoner 
under arrest in England was that in nineteen cases 
ho had embezzled or misappropriated money 
entrusted or delivered to him in his capacity of 
notary. The warrant of the Seci’etary of State 
addressed to the chief magistrate of the Metro- 
politan Police (^ts. i*ecited that a requisition had 
been made for the surrender of the prisoner upon 
an accusation of ” fraud by a bailee,” within 
the jurisdiction of the Frcmch llepublic. The 
magistrate’s warrant of commitment recited that 
the prisoner was accused of ” fraud by a bailee,” 
& frauds as an agent : — Held : the French warrant 
stated an offence within Extradition Treaty, 1876, 
No. 18, aii). 13, which the Uome Secretary’s warrant 
translated into the corresponding Englisli provision 
of the same article ; the magistrate’s warrant was 
good ; the term ” embezzlement ” in the French 


warrant might with equal propriety be translated 
“ fraudulent misappropriation,” & in four out of 
the nineteen cases there was evidence that the 
prisoner had been entrusted with property for safe 
custody in the terms of Larceny Act, 1861 (c. 96), 
s. 76. Accordingly, a primd facie case against 
the law of England had been made out. 

In order to justify the extradition of the subject 
of a forei^ state, there must be evidence of an 
act committed by him in the foreign country 
amounting to an offence against the law of such 
country, & which, if committed in England, would 
amount to an offence against English law. — lie 
BKiiLENCONTiiE, [1891] 2 cj. B. 122 ; 60 L. J. M. C. 
83 ; 64 L. T. 461 ; 55 J. P. 694 ; 39 W. R. 381 ; 
7 T. L. R. 315 ; 17 Cox, C. C. 253, D. C. 

52. Variation in warrants.] — lie Bellen- 

coNTRE, No. 51, ante. 

53. Date of offence material.] — A warrant 

of extradition alleged no dates, & it did not appear 
whether the offences had been committed before 
or after the date of the treaty which made them 
extradition offences. Application for a writ of 
Itabeas corpus granted & prisoner discharged. — 
R. V. Ashforth (1892), 8 T. L. R. 283 ; 36 iSol. 
Jo. 234, D. C. 

54. Option to extradite — Treaty with Belgium, 
1887.] — Be Galwey, No. 11, ante. 

55. Validity of issue — Ulterior purposes — To 
enforce civil liability — Abuse of process of court.] — 

( 1 ) An attachment issued by the High Ct. of J ustico 
for disobedience of an order of the Ct. in a civil 
action is not an offence within Extradition Act, 
1870 (c. 52), s. 19. Therefore, where a party to 
an action in the Ch. I)iv. was ari*ested in Paris for 
a crime under the Extradition Act, 1870 (c. 52), 
s. 19, & while in prison in England under tlio 
warrant was served with an attachment for 
disobedience to an order in the action : — Held : 
the attachment was valid, & the prisoner was not 
entitled to his discharge until he had cleared his 
contempt, although he had been acquitted of the 
criminal charge. 

(2) Extradition Act, 1870 (c. 52), s. 19, is not 
confined to political offences, but applies to all 
criminal charges. 

(3) If a warrant under Extradition Act, 1870 
(c. 52), is obtained, not for the bond fide purpose of 
punishing a person for a crime, but with the indirect 
object of making him amenable to an attachment 
in a civil action, the Ct. will i*elieve against such 
an abuse of the process of the (H. — Poole Y v. 
Whetham (1880), 15 Ch. I). 435 ; 50 L. J. Ch. 236 ; 
43 L. T. 267 ; 29 W. R. 296, C. A. 

56. Irregularity prior to requisition — 

Foreign procedure — Contrary to treaty.] — R. v, 
Brixton Prison (Governor), Ex p. Thompson, 
No. 44, ante. 

57. Arrest without warrant — Evidence to 
Justify — ^Extradition Act, 1870 (c. 52), s. 8.] — 
Under above sect, of above Act, a fugitive criminal 
who is already in custody may be detained for an 
offence coming within above Act, even though he 
was originally arrested without any warrant. 


c. 94 (D), that an original warrant 
should havti boon (rrautod in the ITnlted 
States for the upprohenslun In this 
country of tho person aooused, to 
enable proceedings to be etieotually 
taken against him in this provlnoe for 
an oflenoe within the treaty, — Re, 


Caldwell (1870), 5 P. 11. 217.— CAN. 

d. Meaning of ierm.i — 

Held : tho original warrant, within 
31 Viet. o. 94, H. 2 (D), is not the first 
of two or more consecutive warrants, 
but is any warrant issued in the United 


SUtes.— He Phipps (1882), 1 O. R. 
586 ; (1883), 8 A. 11. 77.— CAN. 

e. Jurisdiction to issue — Contents 
of information.] — In order to give 
iurisdiction to issue a warrant to 
arrest a person under Extradition 
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Sect. 3. — Procedure: Suh-sects. 2 <fc 3, A. <£? .8.] 

The word “ apprehension ” in above sect, includes 
“ detention.” 

Scmble : a constable would be justilied in 
arresting without a warrant a furtive from a 
foreign country on reasonable ground of suspicion 
that he has committed a crime which would be a 
felony if committed in the United Kingdom. Qu. : 
W'hcther the Ut. of Appeal has any jurisdiction to 
entertain an appeal from the refusal of a dtv. ct. 
to issue a writ of habects corpus^ on the application 
of a person who has been arrested for an alleged 
extradition crime. 

All that the Act requires is that the evidence 
should be sudicient “ in the opinion of the person 
issuing the warrant.” That is a matter of judicial 
discretion. There must bo some evidence, but 
very little will do (Jessel, M.H.). — R. v . Weijl, 
(1882), 9 Q. B. D. 701 ; 52 L. J. M. C. 74 ; 47 L. T. 
030 ; 31 W. II. 00 ; 15 Uox, U. C. 189, U. A. 

Annotations : — Consd. Kx p. I*iot (1883), 48 L. T. 120. Reid. 
H. V. Budge (]88ti>. 03 L. T. 801 ; Exp. Woodball (1888), 
20 Q. B. D. 832. 

Subsequent procedure.] — See Extradition 

Act, 1870 (c. 52), b. 8. | 

58. Validity of arrest— Warrant backed in 
Jersey.] — lie Pauisot, No. (38, 

Foreign warrant — Necessity for.] — See Sub-sect. 
3, C. (a) i., jiost. 


Sub-sect. 3. — Proceedings before 
Magistrate. 

A. In Gemral. 

Venue.] — See Extradition Act, 1870 (c. 52), 

bs. 8, 20. 

Circumstances aflecting— Crime committed 

on high seas.] — Sec Extradition Act, 1870 (c. 52), 

B. 16 (1). 

Ill health of prisoner.] — See Extradi- 
tion Act, 1895 (c. 33), s. 1. 

Manner of hearing — & extent of Jurisdiction.] — 

See Extradition Act, 1870 (c. 52), s. 9 ; Sub-sect. 3, 
post. 

59. Adjournment — Resumption before different 
magistrate — Validity of committal.] — (1) On an 
application for extradition of G. for larceny in 
France, one magistrate heard part of the evidence, 
ix, adjourned the hearing when another magistrate 
continued the c\idence, & finally committed G. to 
await his surrender. The question whether G. 
was 3, British subject was raised, & the second 
magistrate held G. was a French subject. On a 
rule for habeas corpus to release G. ; — Held : the 
evidence had not been taken according to law, but 
the ct., on reviewing the decision as to nationality. 


discharged the rule for habeas corpus till an issue 
was tried before a judge to decide that point. 

Every prisoner is entitled to a judicial decision 
by a mag&trate as to whether a primd facie co^ is 
made out against him. What he gives is a judicial 
decision. 1 think the proceedings ought to be 
conducted thi'oughout by the same magistrate who 
has heard the witnesses & observed their demeanour 
(Wills, J.). 

(2) An appeal lies to the Q. B. Div. from the 
decision of a magistrate on a question of fact which 
is cardinal to the jurisdiction but collateral to the 
subject of inquiry, as, for instance, from a decision 
that an accused person against whom an extradition 
order is sought is not a “ native-born ” British 
subject within the exemption contained in the 
Extradition Treaty between Great Britain & 
France . — lie Guerin (1888), 58 E. J. M. C. 42 ; 00 
1j. T. 538 ; 53 .1. P. 408 ; 37 W. K. 269 ; 10 Gox, 
O. C. 590, I). (J. ; subsequent procecdhigs, snh )U)m. 
Guerin r. Bank of Fhance, 5 T. L. li. 100 ; sub 
)iotn. lie Guehin (1880), .5 T. Jj. K. 188, D. G. 

Annotation /—As to (1) Bdd. Ex p. Bottomley, IH)()»J 2 

K. B. 14. 

B. Pouters and Duties of Magistrate. 

60. Preservation of property as evidence — 
For use of foreign tribunal.}— Upon the hearing by 
a magistrate of an application to extradite a person 
accused of theft abroad, O., a witness, jiroduced 
under a subpoena duces tecum certain articles which 
he had purchased from prisoner. After the 
magistrate had committed prisoner to aw'ait the 
Secretary of State’s warrant, ho orally directed a 
a constable to take charg<{ of the propeity for 
production at the trial abroad. O. applied, under 
Justices Protection Act, 1848 (c. 44), s. 5, for an 
order directing the propertjr to be given up to 
him: — Held: (1) the magistrate was functus 
officio when he had committed prisoner, & any 
subsequent direction as to the property, whether 
given or omitted, was not an act relating to the 
duties of his office, & the ct. had no jurisdiction to 
make the order. (2) assuming the ct. had such 
jurisdiction, O.’s possessory title, if any, had been 
lawfully ffivested by their passing out of his 
possession under the subpoena duces iecumy & thero- 
fore that he was not entitled to the relief asked. 

There is a great deal to be said for the proposition 
that when you find the preliminary stages of ^ 
investigation applied, not for the purpose of a trial 
in this country, but for the purpose of a trial abroad 
under Extradition Acts, the magistrate hero shoidd 
have similar powers with reference to the commit- 
ment under Extradition Acts as ho would have 
with reference to commitment for trial here, & 
tliat in some cases he would have powers to preserve 
evidence for the use of the foreign tribunal, without 
which the Extradition Act would bo futile in its 
application to the particular ctisc* (Wright, .).). — 
K. V. Lushington, Sxp. Otto, [1894] 1 il. B. 120 ; 


Act, 1877, It is not neoeHsary that 
the informatioa should state that he 
was then within the province . — Ex ik 
Cadby (1886), 26 N. B. R. 452.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— A. 

f. Decision to commit — Must he 
matle in court.]— Thu iiiutristrate held 
the inquiry not in tiae court house, hut 
on the verandah of the prison :—IIetd : 
ihouKh the tuklufir of evidence was 
a ministerial duty, the decision to 
commit the prisoner was a moKisterial 
function which could not bo exercised 


clwwhero than in a ct . — Its Has Air 


PART I. SECT. 3, SUB-SECT. 3.-— B. 

f. General rule.] — Tho Cotnr. is 
not bound to try t.’io accused, but 
merely to consider wbetber evldeiieo 

f ivon Just hies committal for trial. — 
LH.A. e. Wkurku (iyi 2), H E. L. 11. 
379.— CAN. 

h. Judae of counlu court** — Who 
included in term.] — The expression 


“ all judnes, etc., of the county ct.” 
coittaiuod in Extradition Act, K. S. C., 
c. 142, s. 5, Includes tho Juiilor Judge 
of said ct. — lie I’ARKER (1890), 10 
O. H. 612.— CAN. 

k. .]- Tho Junior JudM 

of a county ot. is ” a Judge of a cotintir 
ct.” & has the fuiictiuiiH of an extradi- 
tion Judge.*- /fr GaUBUIU’ (1891), 21 
O. 11. 179.*-CAN. 

l . .furisdlctutn of — Power to 

hold second inquiry.]-^ The Juiisdlotlun 
of a cotmty ct. Judge under Extradition 
Act is limftod only by the bounds of the 
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70 Ij. T. 412 i 58 J. P. 282 ; 42 W. B. 411 ; 17 , 
Oox, 0. 0. 754 ; ]0 B. 418 ; suh nom. He Ebstein, 
Ex p. OiTO, 10 T. L. B. 57, D. 0. 

61. .] — The property found on a 

fugitive offender, arrested on an extradition 
warrant in England for olfences committed in a 
foreign country, who becomes bkpt. in England 
while the extradition proceedii^s are pendii^, 
vests in his trustee in bkpey. The committing 
magistrate has, however, power as being the 
“ competent authority mentioned in the Belgian 
EKtradition Treaty, 1 872, art. 1 2, to decide whether 
the whole or any part of the propi^rty will serve tis 
proof of the crime, & may order it to be delivered 
up with the prisoner. Where property is so 
ordered to be delivered up, the Secretary of State 
in making the extradition order should stipulate 
for the redelivery of the property on tlie termina- 
tion of the criminal proceedings in the foreign 
state. — Re Borovsky &; Weinbaum, Ex p. Sai.a- 
MAN, [1902] 2 K. B. 312 ; 71 L. J. K. B. 992 ; 87 
L. T. 184 ; 51 W. R. 48 ; 9 Mans. 346. 

Sce^ alsOy Extradition Act, 1870 (c. 52), s. 9. 

62. Power to remand — Additional charges — 
Treaty with Germany.] — By Extradition Treaty, 
art. 9, with Germany, where a fugitive criminal 
is arrested upon a request for extradition, the 
preliminary investigation of the case is to be 
conducted as if the apprehension had been for a 
crime committed in the same country, & by art. 12 
the fugitive is to be set at liberty if sufllcient 
evidence for his extradition is not x>roduced within 
two months from the date of his apprehension. 

A fugitive criminal was arrested on Dec. 15 on 
a warrant issued upon an information charging him 
with obtaining money by false pretences within the 
jurisdiction of the German Empire, & was remanded 
from time to time until the following Feb. 14, 
when evidence was given upon one charge, which, 
in the opinion of the magistrate, was sufficient to 
justify the committal of prisoner for trial if the 
crime had been committed in this country. The 
prosecution having intimated an intention to prefer 
additional charges, the necessary paj^ers in which 
liad only reached the magistrate on the previous 
day, the magistrate did not then commit prisoner 
for extradition, but further remanded him untU 
Fob. 21, when evidence was taken upon thirty- 
one additional charges, & prisoner was committed 
for extradition upon the original charge & thirty 
of the additional charges : — Held : there was in 
fact upon the depositions sufficient evidence to 
justify the committal of prisoner upon the original 
charge on Feb. 14, & prisoner was therefore not 
entitled to bo set at libei*ty under art. 12. Semble : 
sufficient evidence upon the original charge having 
been produced witliin two months of the arrest 
to justify a committal upon that charge, the 
magistrate was entitled after the expiration of the 
two months to receive evidence upon charges 
other than that on which the prisoner had been 
arrested, & the committal upon those charges 
was good . — Re Beuhm, [1901] 1 K. B. 764 ; 70 


L. .T. K. B. 472 ; aub nom, B. v, Holloway Prison 
(Governor), Ex p. Bluhm, 49 W. B. 464 ; 17 
T. Ij. B. 358 ; 45 Sol. Jo. 302, D. 0. 

63. Effect of writ of habeas corpus.] — 

Besps. having been arrested in Montreal by order 
of the Extradition Oomr. for an alleged extradi- 
tion offence in the State of Geor^a, were remanded 
by him for the purpose of affording the prosecution 
an opportunity of proving its case. Thereafter 
one 3 udge in Quebec issued on their application 
be, then quashed writs of liaheas corpuSy while 
another judge afterwards issued similar writs & 
discharged resps. from custody on the ground 
that no extradition offence had been disclosed 
against them in the proceedings before him : — 
Held : this was the question which the Extradition 
Comr. had jurisdiction to investigate on the 
remand which he had ordered ; his remand warrant 
could not be treated as a nullity ; resps. were in 
lawful custody, & in consequence the judge had 
no jurisdi(;tion to order their release. 

There was an accusation of theft, which is an 
I offence in both countries, but the judge does not 
appear to have apprehended that an accusation 
on information of tlieft, was enough for the claim 
to arrest & detain. Whether the accusation was 
well founded or whether there was enough to 
justify the Extradition Comr. in committing for 
surrender was a question which would have been 
regularly brought before him & determined at the 
proper time if the due course of justice had not been 
interfered with by the interposition of the judge. 
Their lordships do not mean to suggest that the 
writ of habeas corpus is not applicable when there 
is a preliminary proceeding. Each case must 
depend upon its own merits. But where a prisoner 
is brought before a competent tribunal, & is charged 
with an extradition offence, & remanded for the 
exi)re8s purpose of affording the prosecution the 
opportunity of brining forward the evidence by 
which that accusation is to be supported ; if, 
in such a case, upon a writ of habeas corpvSy a 
learned judge treats the remand warrant as a 
nullity, & proceeds to adjudicate upon the case as 
though the whole evidence were before him, it 
would paralyse the administration of justice, He 
render it impossible for the proceedings in extradi- 
tion to be effective (Lord Hai.sbury, C.). — 
TJ.S.A. V. Gaynor, [1905] A. C. 128 ; 74 L. J. P. C. 
44 ; 92 D. T. 276 ; 21 T. L. B. 254, P. C. 

On bail .] — See Sub-sect. 3, D., post. 

64. Production & inspection of documents — ■ 
Subpoena duces tecum — ^Extradition Act, 1873 
(c. 60), s. 5.] — A banker with whom a document 
scaled up in a packet has been deposited by two 
persons, upon the terms that it is not to be given 
up without the consent of both, is nevertheless 
bound to produce it, if summoned to do so, before 
a police magistrate acting under the order of a 
Secretary of State, made in pursuance of above 
sect.— B. V. Daye, [1908] 2 K. B. 333 ; 77 L. J. 
K, B. 659 ; 99 L. T. 165 ; 21 Cox, O. 0. 659 ; 
sub nom. R. v. Daye, Ex p. R., 72 J. P. 269, D. C. 
Annotation : — Consd. Forbes v, Samuel, (19131 3 K. B. 706. 


province fir not by those ol bis county. 
An extradition judge has power to 
inquire into a charge fic commit a 

f verson for extradition, after a previous 
nquiry & committal by another judge 
fie discharge under habeas corpus . — 
Re Parkku, 10 C. h. T. Ooc. N. 373. — 
CAN. 

m, .] — Ex p. SiiiTZ 

(1899), Q. II. 8 a. B. 345. -CAN. 

n. Ihdy to record evidence yiven 


X inst prisoner — Evidence taken in 
rttiand.] — Where prisoner was 

charged with an extraditable crime & 
the evidence w'as taken down in the 
narrative form on the judge's notes, Sc 
by w'ay of question & answer by a 
shorthand reporter w'hlch were after* 
W'urds extended by the reporter but 
were not road over to the witnesses or 
^igned by them : — Held : there was no 
evidenite that the ct. could look at as 
proof of the alleged crime.- Jfe 


Stanbro (1884), 1 Man. L. R. 325.— 

CAN. 


. x ^ , .J— under Extradition 

Act, R. S. C. 1906, c. 166, a. 13, 
the proceedings are regulated by 
Criminal Code, as. 682-686, Sc under 
0 . 693, if the evidence is taken In 
shorthand, it is imperative that the 
transcript be signed by the judge fie be 
aooompanied by an affidavit of the 
stenographer that it is a ~ — -*■ 
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Sect* 3. — Procedure: Sub-sect 3, B, <fc C. (a) i. 

0 • • n 

66. Criminal Justice Administration 

Act, 1914 {c. 58), s. 29.} — Extradition Act, 1873 
(c. 60), s. 5, is to be read in conjunction with 
Criminal Justice Administration Act, 1914 (c. 68), 
8. 29, & when a magistrat-e is ordered by a Secretary 
of State xmder Extraction Act, 1873 (c. 00), a. 5, 
' to take evidence for the purpose of a criminal 
matter pending in a foi-eign ct.. Criminal Justice 
Administration Act, 1914 (c. 68), s. 29, enables 
him, besides taking oral evidence, to Lssue a 
summons for tlie production of documents & to 
inspect the documents when produced, in order 
to see if they aic likely to be material evidence at 
the hearing. — R. v. Cajidiff (Loud Mayor), Ex p. 
Lewis, [1922] 2 K. B. Ill ; 92 L. J. K. B. 28 ; 128 
Ju T. 63 ; 86 J. P. 207 ; 20 L. G. R. 758 ; 27 Cox, 
C. C. 327, D. C. 

Sufficiency of evidence .] — See Sub-sect. 3, C. (a) 
ii., post. 

Duty to Inform prisoner — Of date of surrender.} — 
Sec Sub-sect. 3, K., post 

Of right to apply for habeas corpus.} — 

See Sub-sect. 3, E., post. 

Duty to record evidence given against prisoner.} — 
Sec Extradition Act, 1873 (c. 60), s. 5. 

C. Evidence and Proof. 

{a) Evidence liequired. 
i. In General. 

66. Order In Council— On which proceedings 
founded — Necessity for proof.] — A police magistrate 
committed a fugitive criminal to prison with a 
view to his extradition to Italy. There was an 
Order in Council applying the Extradition Act, 
1870 (c. 52), in the case of Italy, but the Order was 
not formally proved before the mafpstrate, he being 
a>vare of its existence. A rule 7ii»i for a writ of 
habeas corpus for the discharge of prisoner having 
been obtained on the ground that in the absence 
of proof of the Order in Council the magi.strate had 
no jurisdiction to make the order of committal : — 
Held : discharging the rule, the mere omission to 
give formal proof of the Order in Council, which 
contained nothing that could assist prisoner, did 
not entitle prisoner to be released. The Order 
in Council should be given in evidence before the 
committing magi.strate. — R. v. Bkixton Pri.sox 
(Governor), Ex p. Servini, [1914] 1 K. B. 77 ; 
83 L. J. K. B. 212 ; 109 L. T. 986 ; 78 J. P. 17 ; 


30 T. L. R. 36 ; 68 Sol. Jo. 68 ; 23 Cox, 0. C. 713, 

D. 0. 

Order of Secretary of State — ^Notifying requisition 
for surrender — Necessity for production.]— 

Extradition Act, 1870 (c. 52), s. 8. 

67. Foreign warrant of arrest — Necessity for 
authentication — ^Extradition Act, 1870 (c. 52), s. 10.] 

— R. V. Ganz, No. 12, ante. 

How proved.} — See Extradition Act, 1870 
(c. 52), B. 15. 

Description of offence.} — See Nos. 48-51, 

ante. 

68. Identity of accused.] — There w'ei'e sub- 
stantially tiirce points. As to the first, I think 
the arrest, as the warrant was backed in Jersey, 
was legal, tk> even when the prisoner wjis in this 
country the magistrate had jurisdiction to issue a 
warrant of commitment. Next, os to the point of 
identity, the piisoner’s name was X. A. P. & he 
admitted it to the officer, lie was charged by 
that name, & when tlie w’arrant was reati over to 
him he did not protest, &; made no reply ; it might 
fairly be inferred that he was the same man. As 
to the third point, wdicther there w^as evidence of 
an extradition ofTeiice. I think there is sucli 
evidence in the depositions [taken in Prance]. The 
magistrate had jurisdiction to issue the warrant 
of extradition, & the writ must be refustd the 
prisoner surrendered (Hi;di>lkston, B.). — He 
J»ARisOT (1889), 5 T. L. R. 314, D. 0. 

69. .} — Re Meunier, No. 37, ante. 

70. Nationality of accused.}— R. v. Ali^en & 
Taylor (1888), Clarke’s J^w of Extradition, 4tli 
ed. p. 252. 

71 . Issue ordered to determine.}— Re 

Guerin, No. 59, ante. 

72. Onus of proof.} — Appet. for a rule 

nwt for a habeas corpus hod been sentenced by a 
French ct. & sent to a penal settlement on the 
coast of French Guiana. He escaped & got to 
England. On an application by the French Govt, 
a magistrate ordered his extradition. The 
prisoner, in resisting the order for extradition, 
pleaded he was the son of British parents, it 
obtained a rule nisi for habeas corpus : — Held : the 
onus was on the Crown to show that prisoner’s 
father had abandoned or lost iiis nationality by 
residcnco abroad, & there being no satisfactory 
evidence to that effect, prisoner’s plea was a good 
defence, & he must be discharged. — R. v. Brixton 


of the evidence before there can be a 
oommittal of the accused for extradi- 
tion. — lie Royston (1909), 18 Man. 
L. Ii. 539 ; 10 W. L. It. 61.3 ; 15 Can. 
Crim. Cas. 96. — CAN. 

p. Power to commit — Pending 
extradition.] — A mairistrato has no 
power, under 33 & 31 Viet. c. 42, to 
commit an accused person to gaol 
pending extrewiJtion. — Stone v. It. 
(1906), T. 8. 855.-8. AF. 

PART 1. SECT. 3, SUB-SECT. 3.— 
C. (a) f. 

66 i. Order in Council ~ On which 
proceedings founded — Necessity for 
proof.)— ^ a treaty made in 1898 
netween Her late Majesty & the Queen 
of the Netherlands, the contracting 
parties undertook to deliver up to each 
other reciprocally fugitive offenders 
aextused of certain specified offences ; — 
Held: the ot., befng bound to take 
judicial notice ot Acts of State, must 


regard the Order In Council which 
contained the Treaty of 1898 &. make 
the Extradition Acts apply in the case 
of the Netherlands, though the same 
was not tendered in evidence before 
the magistrate. — It. r. Macponalp, 
STRITTT (1901), 11 Q. L. J. 85.— 

66 11. .] — In applica- 

tioas for extradition before the 
magistrate the Order in Council 
embodying the treaty with the re- 
quisitioning State must l>e proved. — 
He ViCENTA SOTTO G912), 7 Hong 
Kong L. It. 139.— HONG KONG. 

- .1 — Tte 

(1891), 8 Man. L. H. 

CAN. 

« 

q. Foreign warrant of arrest — 

to o.s7W^''iiwm 
—1. Wt/0 VIAJ oneu with murder 

theft In that territory, the Oorman 


warrant produced had been authenti- 
cated by the Oovernor of that territory 
as having been duly issued by the 
proper civil authority : — Held : such 


r. Foreign law — Necessity for proof 
— Larceny .) — Proof ot tuo foreign 
iaw is not necessary to show that 
** grand larceny Is Included in the 
crime ot larcenv mentioned in the 
Extradition Treaty between the United 
States & Great Britain. — H. v. Moork 
( 1910), 20 Man. L. R. il.— CAN. 

•, .J — Theft under 

the name ot larceny is an extraditable 
offence under the treaty between the 
United Btat^ & Canada. Where the 
facts disclosed make a strong primd 
facie case of theft tinder the Canadian 
law', so that if the offence were com- 
mitted in Canada It would be a clear 
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Prison (Governor), Ex p, Guerin (1907), 51 
Sol. Jo. 671. D. 0. 

73. Commission of crime charged — Within 
country seeking extradition.] — To satisfy a 
magistrate in committing a prisoner, charged with 
an extradition crime, under Extradition Act, 1870 
(c. 62), B. 10, there must be some evidence that 
prisoner committed such crime within the juris- 
diction of the country seeking extradition. — R. t/. 
l^VAUDIER, Tressahd, Laudais, Patitueau & 
Schwartz (1881), 15 Oox, C. C. 329, D. C, 

74. .] — Itc Bellencontre, No. 51, 

ante. 

75. Primft facie case must be shown.]- 

Re Guerin, No. 59, ante. 

76. .] — Re Bellencontre, No. 51, a7ite. 

77. Guilty knowledge.] — Bonds, which 

had been stolen in 1883, were found in prisoner’s 
possession in 1890. Under an assumed name, he 
was dealing with them & selling them to innocent 
purchasem : — Held : there Wiis evidence of guilty 
knowledge, on which a magistrate in this country 
might commit the prisoner for trial ; & on the 
assumption that he knew that the bonds had been 
stolen, his conduct amounted to a false representa- 
,tion of their genuineness, which could not be cured 
by the fact that, the bonds passing freely from hand 
to hand, the innocent purcliaser from whom he 
obtained the money would be able to get it back 
again. — Pinter (1891), 00 L. T. 324 ; 17 Oox, 
O. 0. 497. 1). 0. 

78. .] — Re Arton (No. 2), No. 21, ante. 

79. .] — K. V. Dix, No. 27, ante. 

80. Sufficiency of foreign depositions — 

Extradition Act, 1870 (c. 52).] — Ex p. Piot, No. 
50, ante. 

81. .] — Extradition should be 

ordered if the depositions show facts which would 
support any offence in oiu* law which is extradit- 
able. — K. V. Holloway Prison (Governor) 
(1900), 10 T. L. R. 247, D. C. 


82. .] — R. V. ZossENHEiM, No. 106, 

post. 

Sufficiency of evidence.] — See Sub-sect. 3, 0. (a) 
ii., post. 

ii. Sufficiency. 

83. Test of sufficiency.] — R. v . Maurer, No. 
127, post. 

See, furihcTf Extradition Act, 1870 (c. 52), s. 9. 

84. Uncorroborated evidence of accomplice — 
Discretion of magistrate.] — Re Meunier, No. 37, 
ante. 

' 85. Foreign depositions alone — Whether suffi- 

cient.] — Re Parisot, No. 08, ante. 

86. Decision of magistrate — How far conclu- 
sive — Evidence of expert on foreign law.] — Ex p. 

, Huciukt, No. 12(h post. 

87. .] — R. V. Maurer, No. \21,po8t. 

88. .]— Re Gastioni, No. 30, ante. 

89. .] — Re Arton (No. 2), No. 21, a/de. 

90. .] — R. r. Holloway Prison 

(Governor), Re Hiletti, No. 129, post. 

91. .] — A magistrate committed an 

accused person to prison to await extradition to 
Prance. The accused obtained a rule nisi for a 
writ of habeas corpus on the ground that new 
evidence liad arisen since the committal disproving 
Ms identity with the person against w'hom the 
warrant was issued. It was admitted that there 
was evidence upon which the magistrate was 
entitled to make the order & that he had the 
necessary juiisdiction : — Held : dischai'ging the 
rule, the ct. bad no power to review the magistrate’s 
decision upon the above ground & that the matter 
was one to be dealt with, if at all, by a Secretary 
of State in exercise of liis powers under the 
PJxtradition Act, 1870 (c. 52), s. 11. — R. v. Brixton 
Prison (Governor), Ex p. Perry, [1924] 1 K. B. 
455 ; 93 L. J. K. B. 380 ; 130 L. T. 731 ; 40 T. L. R. 
181 ; 68 Sol. Jo. 370 ; 27 Gox, C. C. 597, D. C. 

Review on application for habeas corpus.] — 

See Sub-sect. 5, post. 


cose to corainlt for trial, It is not 
neoesBary to prove the law of the 
UemandiiiB country. \V here It appears 
that a pnsonor whoBO extradition is 
Bought has been indicted for theft in 
one of the ITnited States, such indict- 
ment affords strong presumptive evi- 
dence of the foreign law. — lie Dekuinq 
(191.')), 49 N. S. H. 41 ; 24 D.L.It.818. 
—CAN. 

t. .1 — lie RoSKNBKRa 

(1918), 1 W. W. K. 845 ; 28 Man. L. R. 
439 ; 29 Can, Grim. Gas. 309.— CAN. 

a. Offence punUhable 

jure oenlium.] — If the ollonoe charged 
falls within those ordinary crimes & 
ofConces which are punishable by the 
laws of all nations, It will ho assumed 
to be an offence under the law of 
Ghlna. In such a case it is un- 
necessary to offer spocitlo evidence of 
Gbiuese law. — lie Ghunu San Nam 
(1914), 9 Hong Kong L. R. 20. — 
HONG KONO. 

PART 1. SECT. 8, SUB-SECT. 8.— 
C. (a) U. 

83 I. Test of sufficiency.^ — It is 
Rufllcient to authorise a commitment 
for an extraditable offence that the 
evidenoe would Justify a commitment 
lor trial if the offence bad been oom- 
mltted In this province. — Ex p, Oadby 
(1886), 86 N. B. R. 462.— GAN. 


83 ii. .] — One test of determining 

whether the evidence is such as would 
Justify committal of accused for trial 
if the crime had been committed in 
Ganada, is to conceive the accused 
pursuing the conduct In question In 
this coimtry, & then to transplant 
along with him his environment, 
including, so far as relevant, the local 
Ixistitutions of the demanding countiy, 
the laws affecting the legal powers 6c 
rights, 8c fixing the legal character 
of the acts of the persous concerned, 
always excepting the law supplying 
the definition of the crime wnlch is 
charged. — lie Coluns (1905), 11 

B. C. R. 436 ; 2 W. L. U. 164 ; 10 
Gan. Grim. Gas. 70. — CAN. 

83 iii. .J — On on appUoation for 

the surrender of an accused imder 
Extradition Act, it is sufficient to 
produce such evidence as would 
Justify the committal of the accused 
for ti’lal if the alleged crime had been 
committed In Ganada. — lie Rcnssx- 
BKiia, [1018] 1 W. W. R. 846 ; 28 
Man. L. H. 439 ; 29 Gan. Grim. Gas. 
309.— CAN. 

85 i. Forewn depositions alone — 
Whether sufficient.Y—U. v. Browne 
^7^ 31 C. V. 484 ; affd. 6 A. li. 386. 

b. Evidence of accomplices.} — The 
evidenoe of acoompUoes is suffloient 


to establish a charge for the purposes of 
extradition. — He Galdwell (1870), 
6P. R. 217.— CAN. 

o. Foreign indictment.] — On an 
application for the discharge of a 
prisoner committed for extradition 
under an order of the county Judge 
of Kent, on a charge of miufier ; — 
Held : a certified copy of an indictment 
for murder found by the ^and Jury 
of Erie county, State of New York, 
U.S.,wa8of itself sufficient evidence to 
Justify the committal of such prisoner 
for extradition. — R. v. Browne (1871), 
310. r. 484 ; affd. 6 A. R. 886.— CAN. 

d. Hearsay.] — Where the tacts 
in evidence, though suffloient to 
warrant extradition if deposed to by 
witnesses who could really testify to 
their occurrence, were sworn to from 
information only, the prisoner was 
discharged. — Re Parker (1882), 9 
P. R. 332.— CAN. 

•. Primd facie case — Established 
by drcumstantial evidence.) — A. primd 
fade case is sufficient to warrant 
extradition & this may be established 
by circumstantial evidence. — Re Hokk 
(1887), 15 R. L. O. S. 99.— CAN. 

f. .] — It is suffloient for 

applet, for extradition to make out a 
prxmd fade case. — Qrossbkro v. 
OHoqUBT (1924), 41 Can. Grim. Cas. 
291 ; Q. R. 86 K. R 
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Sect. 3. — Procedure: Svib-aecU 3, C. (b) i. <Se ii., 

d:D.] 

(6) Evidence Admissible, 
i. In General, 

See, generally j Evidence, Vol. X Xll., pp. 53 et seq. 

Absence of provision by foreign law — ^Against 
trial for offence other than crime charged.]- 

Extradition Act, 1870 (c. 52), s. 3 (2), & com- 
pare Nos. 1,2, ante, 

92. Absence of good faith — In demanding 
surrender.] -Rc Arton (No. 1), No. 42, ante. 

03. Merits of foreign adjudication — In bank- 
ruptcy.] — Upon an application, under the treaty 
with Belgium, for the extradition of a person 
chained with having committed a crime against 
the Belgian bkpey. law, it is no answer to show that 
the adjudication in bkpey. in Belgium was founded 
upon a petitioning creator’s debt for leas than 
£50. The magistrate in this country ought not 
to inquire into the merits of the adjudication. — 
R. V. Holloway Prison (Governor) (1902), 18 
T. L. R. 175, D. C. 

94. Political nature of crime charged — Extra- 
dition Act, 1870 (c. 52), s. 3 (1).]— 72c Meunier, 
No. 37, ante. 

95. .] — Re Arton (No. 1 ), No. 12, ante. 

96. Evidence taken before one magistrate- 


Whether admissible before another — Upon subse- 
quent hearing.] — Ex p, Huouet, No. 126, post. 

97. ,] — jic Guerin, No. 59, ante. 

98. Nationality of accused — When material 
under treaty.] — R. v. Allen & Taylor (1888), 
Clarke’s Law of Extradition, 4th ed. p. 252. 

99. Charges other than that for which arrested 
— ^Evidence on original charge already sufficient.] — 

Re Bltuim, No. 02. ante. 

ii. Foreign Depositions, 

100. Original deposition.] — Copies of depositions 

taken bi'foit? tlic passing of 29 30 Viet. cj. J21, if 

authenticated as required by the Act, may be 
received in evidence in proceedings under the 
Extradition Acts. The original depositions, 
properly authenticated, can be received in eWdence 
against the prisoner. A French warrant for the 
apprehension of an accused person is necessary 
in order to procure his extradition under 0 &; 7 
Viet. c. 75, but it need not be signed by a judge 
or competent magistrate, & need only be 
authenticated or made in such a manner as would 
justify the arrest of the accused pei-son in l<’rance. 
A person condemned par contuniace in France 
continues to be an accused person, liable to be 
delivered over under the Extradition Acts. 

T granted this habeas corpus during the vacation 
& made it returnable on the first day of term in 


PART I. SECT. 3, SUB-SECT. 3.— • 
C. (b) i. 

98 i. XatinnalUy of acettsed — When 
viatrrial under treaty — Harden of 
proof.] — In extradition iiroceedintrs 
under Chinese Extradition Ortlinance 
1889, there must be clear proof before 
the magistrate that accused is a subject 
of China. It is not necessary for 
accused to set up that ho is not a 
(Chinese subject ; the burden of pro<jf 
is on the Crown. — K. r. Hrx .Ah \Van 
( 1910), .5 Hong Kong L. ii. 33. — 
HONG KONG. 

g. Copy of bill of indictment.] — 
He Roskxbaom (1871), 20 L. C. J. 105. 

-CAN. 


h. Ii. V. Buow.ve 

0 A. R. 386.~CAN. 


(1881), 


k. .] — Kx p. 

L. N. 300.— CAN. 


Kso (188J). 7 


1. .] — A document certified to 

be a true copy of an ori^ual indict- 
irient & attested by the seal of the 
ct. of the United States, into which it 
was retiu'ned, is admissible in evidence 
in extradition proceedings. — He Good- 
.MAS (1916), 34 W. L. R. .531 : 10 

W. W. K. 781 ; 28 D. L. R. 197 ; affd. 
29 D. L. R. 725; 26 Man. L. R. 537T— 
CAN, 


m. Proof that crime charged is not 
extraditable.] — A person whose ex- 
tradition Is demanded has a general 
right to show by evidence that what he 
is charged with is not an extradition 
crime. — He Piiirrs (1883), 8 A. R. 77. — 
CAN. 


n. Evidence to contradict prosecution.] 
—He Debaum (1888), 11 L. N. 323. 
— CAN, 


o. 


-.1 — ^Vhere evidence 


given by the prosecution before i 
extradition Judge positively Jdentlfyi 
prisoner, the Judge cannot recei 
evidence on behalf of the prisoner 
show an aliJbi. — He Garbutt (1891). 
O. 11. 179.— CAN. 


p. Secondary evidence of docu- 
ment.] — The basis of a charge being 
false pretence. Sc that false pretend 
being obtained in a written document, 
unless a foundation be laid by secondary 


evidence to make out a primd facie 
case, the document Itself must bo 
produced upon application for a 
warrant for extradition . — He .Iohnhton 
(1907), 13 11. <\ R. 2U9.— CAN. 

q. Merits of foreign adjudication— 
Indictment based on insufficient evi- 
dence.] — person wboM* extradition 
is asked ft)r cannot offer evidence at the 
inquiry to show that the ft»relgii 
Inuictinent was based on Insuinclent 
evidence & that a true bill should not 
have been returned by the grand jury. 
— Echkme.nt V. SEori.N (1921), 39 
Can. Crim. Cos. 113 ; Q. R. 33 K. 11. 
302.— CAN. 

r. A ffidavil— Properly proved.] — Ex 
p. PiiELA.V (1883), 6 L. N. 261. — 

CAN. 

-.] — Aflid.avits duly 
authenticated may properly he Uiken 
Into consideration by the extradition 
coinr. although made after the appear- 
ance of accused before him. — G iuwh- 
BEBO V. CuoQUET (1924). 41 Can. Crlm. 
Cas. 291 ; Q. 11. 36 K. B. 517.— CAN. 

t. .] — A oomr. acting under 

the powers vested In him by Extradi- 
tion Act is Justified in proceming upon 
the complaint laid before him, without 
taking any evidence in suppori of such 
complaint. Evidence in support of 
the charge may be submitted by 
affidavit. — He O’Nkill (1912), 17 

B. C. R. 123.— CAN. 

a. Matter for commissioner's 

discretion.}— AtBidavita taken ex p. 
in the znanner provided in Extradition 
Act, R. S. C., c. 142, s. 10, are admis- 
sible as evidence in support of the 
charge lor which the extradition of a 
fugitive is sought. The sufllcioncy 
of such evidence Is a matter for the 
Judicial discretion of the extradition 
comr. — B howned. U..S.A. (1906), Q. R. 
30 S. C. 363.— CAN. 

b. On collateral gtiestions — 

Proof of foreign iaw.) — The ct. m^bt 
receive amdavltB on questions cardittal 
to the Jurisdiction but collateral to the 
subject of inouiry, that is not within 
the sole Jurisdiction of tbe xnagistrate. 


Affidavits to prove Chlno'^o law & show 
the nun -exist once of martial law in 
Ktiung Tung were admitted. — He 
Cm;.vo S\.N N (1914), 9 Hong Kong 
J.. R. 26.— HONG KONG. 

0 . Political nature of crime 
charged.] — The same fundamental 
principles govern the extradition of 
convicted Ac. aciuiscd fugitives ; tbe 
prisoner may tlnrefeire, although con- 
victc<l, prove that his surrender Is 
asked for with a view to punish him 
for un otrenc'o of a political character. — 
He VicE.NTA Sono (1912), 7 Hong 
Kong L. R. 139.— HONG KONG. 

d. .Admissions made to police 
officer.} — A person who hud escaped 
from a French penal settlement inode 
admissions to a constable. After those 
aUmlMsiuns had been made the oon- 
stablo said, “ Wo don’t want to do 
you any harm,” Ac usketl him to come 
to town, olforiug him to keep him for 
a week Sc get him uork. Eight days 
afterwards ho was arrested by the 
same coustablo on un extradition 
warrant. The constable then asked 
him some questions, receiving in reply 
further admissions : — I/eld : these con- 
versations w'ero admissible in evidence 
against him. — U. v. Uauvky, Ex p. 

(1888), 6 N. Z. L. R. 604.-- 

N.Z. 

PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) ii. 

1001. Original dept^sHUm,] — Applica- 
tion fur the dlscbaikc on habeas corpus 
of prisoners charged with robbery 
committed in the United States, ec 
conunltted at Sandwich for extradition. 
The prisoners had been previously 
arrest^ at Toronto on the same charge, 
Sc bad been disoharmd by the local 
police magistrate : — Reid : the deposi- 
tiouH on which the warrant Issueu in 
the United States after the arrest in 
Canada, wore properly admitted here 
as evidence of orlmlnaUty, their 
admission being within both the letter 
Sc spirit of 31 Viet. o. 04. — R. v, 
Mokton (1808), 10 C. P. 0.— CAN. 

100 il. .J — Upon an application 

for extradition of deft, who was under 
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Pakt L— Extradition 

order that the objections mode to the delivery up 
of prisoner to the French Govt, might be publicly 
argued & determined (Lord Cheijisford, 0.). 
Be OopriN (1800), 2 Oh. App. 47 ; 30 .1, P. 770 
(tub nom. Ex p, Dubois {aUas Ooppin), 30 Ti. .T’. 
M. 0. 10 ; 15 L. T. 105 ; 12 Jur. N. S. 807 : 15 
W. II. 21, L. 0. 

101. If authenticated — Extradition Act, 

1870 (c. 62), s. 14.] — Re Oouniiaye, No. 103, 
post. 

102. Copies — If authenticated.] — Re Ooppin, 
No. JOO, ante. 

Proof of authentication.] — See Extradition Act, 
1870 (c. 52), s. 15. 

103. Not taken in presence of accused — ^Whether 
admissible.}— (1) Under Extradition Act, 1870 
(c. 52), foreign depositions, if duly authenticated, 
may be received in evidence in proceedings under 
the Act, although taken in the absence of the 
person accused, & without his having had an 
opportunity of cross-examining the witnesses. 

(2) In the list of “ extradition crimes ” in the 
schedule to the Act are included “ crimes by 
bkpts. agiiinst the bkpey. law”: — Held: a 
married woman cliarged with complicity in the 
fraudulent bkpey. of her husband is not a person 
charged with a crime within tlic meaning of the 
above description, as it is limited to crimes com- 
mitted by bkpts. only. 

(3) By treaty between tliis country & Belgium, 
a requisition for the surrender tt) Belgium of a 
fugitive criminal shall bo made to the Foreign 
Seci’ctary, accompanied by a warrant of arrest or 
other equivalent judicial doemnent issued by a 
judge or magistrate, duly authorised, etc., together 
with duly authenticated depositions taken on oath 
before such judge or magistrate, which documents 
arc to bo transmitted to the Horae Secretary, who, 
if there bo due cause, shall require a magistrate to 
apprehend the fugitive : — Held : the Secretary 
may waive the fulfilment of these conditions, & 
such documents may be received in evidence before 
the police magistrate before whom the fugitive 
is brought, although the warrant is not issued & 
the depositions taken before same judge. 

Qu. : whether Extradition Act, 1870 (c. 52), 
applies to criminals who have taken refuge in this 
country before the date of the Act . — Re Counhaye 
(1873), L. R. 8 Q. B. 410 ; 42 L. J. Q. B. 217 : 28 
L. T. 761 ; 38 J. P. 39 ; 21 W. R. 883. 

Annotations ; — As to (1) & (3) Consd. 11. v. Brixton Prison. 

[1911] 2 K. B. 82 ; R. v, Brixton Prison, Ex p. Servlnl, 


TO Foreign Countries. 

[1914] 1 K. B. 77. Reid. R. v. Ganz (1882), 9 Q. B. D. 

93. Oenerally, Mentd. Re CasUoni, [1891] 1 Q. B. 149. 

104. Not taken pursuant to terms of treaty — 
Waiver of Irregularity — Treaty with Belgium.] — 

j Rc Oouniiaye, No. 103, ante. 

105. Irregularity not material — Treaty 

with France.] — R. v. Brixton Prison (Governor), 
Ex p. Thompson, No. 4 1, aiiic. 

106. Not taken according to English law — 
Whether admissible.] — It was said that the 
magistrate ought ifbt to have acted upon evidencti 
appearing on the depositions, because it might be 
assumed in favour of the prisoner that certain rules 
of evidence according to English law had not been 
complied with. Foreign depositions ought to be 
most strictly scrutinised. The magistrate ought 
to see what the substance of them was, as 
establishing the facts of the case, but to say that if 
the statements in the depositions did establish the 
facts, the magistrate should then inquire whether 
certain formalities according to English law had 
been taken is in my opinion contrary to Extradition 
Act, 1870 (c. 52), 8. 14, It was suggested in support 
of the rule that many of these facts might have 
been altered by cross-examination. I know of no 
authority that, because they might be criticiseil 
subsequently & cross-examined to s\ibsequently, 
OP because possibly they had not been taken 
according to the English rules of evidence, they 
ought not to be acted upon. On the first point 
. . . there was no ground to interfere. It was 
said also that the magistrate had declined to 
exercise a jurisdiction that he ought to havti 
exercised, namely, to consider the evidence for 
the defence. . . . He could not have acted upon 
that principle, for in this case evidence was given 
before him on behalf of deft., & the text-books 
showed that the practice had been established of 
such evidence being considered by the magistrates 
before they decided the question of committal for 
extradition. There was evidence establishing a 
printd facie case. The magistrate rightly exercised 
his jurisdiction, & there was notliing before them 
to show tliat he x>roceeded on a wrong view of the 
law (Lord At.verstonb, C.J.). — R. v. Zossen- 
HBIM (1903), 20 T. L. R. 121 ; 67 J. P. Jo. 610, 
D. 0. 

D. Bail. 

See, generally, Criminal Law, Vol. XIV., pp. 150 
et seq., Nos. 1301 et seq. 

107. Bail not as of right — Dependent on treaty.] 

— R. V. Spilsbury, No. 155, post. 


indlotment In the State of New York 
for murder, the coroner who had held 
the Inquest there, proved by oral 
testimony before the county judKe here, 
the orlgrinal depositions taken on 
oath before him, & also copies of tbo 
depositions certified by him to be 
true copies : — Held : under Imperial 
Extradition Act of 1870. s. 14. the 
orl«:lnal depositions were proporly 
received. — R. v. Brownk (1881). 6 
A. R. 380.— CAN. 

e. If authenticated.) — Under 

31 Viot. c. 94, the depositions must 
those upon which the original 
rant was granted in the United 
ites, certified under the hand of the 
)n Issuing, Sc not depositions 
subsequently to the Issue of the 
H warrant. Sc without any 
int oonneotion therewith. — R. 
)BINSON (1870), 6 P. R. 189.— CAN, 

.] — Ex p. Worms 

1). 7 R. L. O. S. 320.— CAN. 

■VOL. XXIV. 



g. .] — Original deposi- 

tions are admissible in proceedings 
under Imperial Act, 6 & 7 Viet. c. 34, 
& can bo used in evidence agratnst a 
prisoner upon proof of their identity 
& of their being properly taken. — 
R. V. Matthew (1877), 7 P. R. 199.— 


...» T ^ « ’J — Hoke (1887), 

15 11. L. O. S. 99.— CAN. 


k. 


30 Man, L. R. 41.— CAN. 


•] — R. tJ. Moore (1910), 


1 . 


-.]— -Re Staggs (1912), 


22 W. L. R. 853 ; 6 Alta. L. R. 350.- 
CAN. 


na. — — NwessUy for strict proof.] 
— m exta^tion oasos, the forms & 
teohnloallties with whioh the statute 
sn^unds the production of affidavit 
evidenoe must be strictly complied 
with. Depositions taken in the United 
States oannot be read unless certified 
under the hand of the magistrate who 


issued the original warrant as being 
copies of the depositions upon which 
such warrant issued. — Be Lewis (1874), 
6 P. R. 236.— CAN. 

n. .] — Where an applica- 

tion for extradition is foundea upon 
deposition evidence it will be requu^ 
to conform strictly to the conditions 

S resoribod by the Act for such evi- 
euce, nothing will be inferred in Its 
favour. — Be Ookerman (1898), 6 

B. 0. R. 143.— CAN. 

103 i. Not taken in presence of 
accused — Whether admiasible. }— Foreign 
depositions may be read, although not 
taken in the presence of prisoner. — 
R. V. Burks (1889), 6 Man. L. R. 121. — 
CAN. 


PART 1. SECT. 3. SUB-SECT. 3.— D. 

o. Power of Court of Appeal to 
admit to bail ,] — An appuoatfon to a 
judge of the Gt. of App^ to admit to 
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Sect. 3. — Procedure: Sub-sect. 3, D. E.; sub- 
sect. 4.] 

108. Discretion of magistrate to grant.] — 

li. V. PA8QUAT.E DE Francisis (1895), TimeSy 
Mar. 14. 

109. .] — R. V. Kunan (1908), Times, 

Nov. 18. 

110. .] — Deft., ajrested in extradition 

proceedings on a charge of a misdemeanour com- 
mitted abroad, & remanded pending the receipt of 
further information from the foreign country, is 
not entitled as of right to be granted ball either by 
the magistrate or by the K. B. Div., but the matter 
is in the magistrate’s discretion. — II. v. Phitxips 
(1922), 128 L. T. 113 ; 80 J. P. 188 ; 38 T. h. U. 
897 ; 07 Sol. Jo. 64 ; 27 Oox, C. C. 332, D. C. 

111. .] — Be Lapiebre (1906), Times, 

July 0. 

E. Committal or Discharge. 

Form of warrant of committal.] — See, now. 
Extradition Act, 1870 (c. 52), sched. II. 

112. Necessity to follow statutory form.] — 

Ex p. Besset, No. 40, ante. 

113. Description of offence — Description 

under one section of Act — ^Evidence supporting 
offence under different section.] — Prisoner charged 
with misappropriation of certain securities handed 
to him while engaged in an attempt, under an 
agreement with prosecutor, to procure a contract 
for the construction of certain railways, was 
arrested, & committed to prison to be extradited, 
on a warrant accusing him of an offence in the 
terms of Larceny Act, 1801 (c. 90), s. 75. On cause 
being shown against a rule 7iwi obtained by 
prisoner for his discharge ; — Held : he was entitled 
to be discharged, since the words “ or other agent ” 
in Larceny Act, 1861 (c. 96), s. 75, meant a person 
entrusted with money in a personal capacity & 
ejusdem generis with banker, merchant, broker, & 
attorney ; Sd prisoner was not an agent witliin 
Larceny Act, 1861 (c. 96), s. 75. 

Where on the warrant for the commitment of a 
person accused of an extradition crime the 
magistrate liad set out in terms an offence under a 


particular sect, of Larceny Act, 1861 (c. 96), & the 
ct. were of opinion that the depositions failed to 
show tliat deft, had been guilty of any offence 
under that section, the ct. refused to order deft, to 
be held in prison to bo extradited, because the 
evidence before the magistrate would have justified 
him in committing under another sect, of Larceny 
Act, 1861 (c. 96). — R. v. Portugal (1885), 16 
Q. B. D. 487 ; 50 J. P. 601 ; suh nom. B. v. De 
Portugal, 65 Ij. .T. Q. B. 667 ; sub nom. Be De 
Portugal, 34 W. R. 42 ; 2 T. L. R. 14, D. 0. 
Annotation .* — Retd. R. v. Kano, [1901] 1 K. B. 478. 

114. Discrepancy between English & 

foreign classification of crime — & English & foreign 
version of treaty.] — Be Arton (No. 2), No. 21, 
ante. 

I 116. .] — Prisoner was arrested 

on a charge of obtaining goods by false pretences 
in Germany. The offence was rightly described 
according to the law of Germany, but did not 
amount in tliis country to obtaining goods by false 
pretences. He was accordingly committed by the 
magistrate for extradition to Germany on the 
offence of “ fraud by an agent & larceny by a 
bailee,” which properly described the offence 
according to the law of England, all the offences 
coming within the Extradition Treaty : — Held : 
the committal was proper. 

When under art. 5, exemption from punishment 
had been acquired by lapse of time according to 
the laws of the State applied to tlie extradition 
was not to be granted. Those words . . . refewed 
to such limitations as were imposed by various 
statutes (Wright, J.). 

With regard to art. 4, the meaning of it was that 
if a crime had been committed by a person, for 
which crime he could be punished in both countries, 
& ho had, in fact, been punished for it in one, he 
could not bo tried again for it in the other (Wright, 
J.). — R. V. Holloway Prison (Governor), Ex p. 
Buddenborg (1898), 14 T. L. R. 252, D. C. 

116. .] — Fx p. Kohn (1900)> 35 

L. Jo. 173, I). C. 

117. Ambiguity In description of offence — 

Remittal of warrant to magistrate.]— Arton 
(No. 2), No. 21, ante. 


bail a person committed for extradition, 
pendins: an appeal to that ct. from on 
order of the Hlffh Court refusing, upon 
habeas corpus, to discharge the appli- 
cant, was refused on the grounda 

(1) that it did not appear that the 
applicant was in actual custody. Sc 

(2) that it was doubtful whether a 
judge of the Ct. of Appeal had power 
to make the order . — lie Watts (19U2), 
22 C. L. T. 130 ; 3 O. L. K. 279 ; 1 
O. W. H. 129 ; 5 Can. Crim. Caa. 
538.— CAN. 


p. Power of tnoQistraie to ffrant.}— 
There is no provision In Crimina 
Procedure Code (Act V of 1898) or It 
Extradition Act (XV of 1903) authoris 
ing a magistrate to hold a person t< 
bail to appear before a tribunal in i 
State to which the Extradition Aci 
applies, unless the warrant Is endorsei 
under the provisions of s. 8 of thi 
Act. — B altitasak V. it. (1900), I. L. It 
33 Calc. 10.32.— IND. 


q. .) — The magistrate In Brlth h 

India to whom a warrant has been 
addressed under Indian Extradition 
Act, 1903, s. 7, has no power to 
admit an arrested person to bail 
apart from ss. 8 8a of the 
Act . — Re Mvrltphab Bhaowanpab 


(1918), I. L. R. 43 Bom. 310.— IND. 

r. Application for — Necessity for 
lUitice to Minister of Justice.]— where 
a person arrested for extradition to a 
foreign country applied to the ct. 
for bail, notice of his application was 
ordered to be given by him to the 
Minister of Justice of the Union, 
although he had given notice to the 
A.-O. of this proviorc . — Fx p. Reck- 
Li.vo, 1 1920] C. P. I). 667.-8. AF. 


PART I. SECT, a, SUB-SECT. 3.— E. 

s. IhUy to commit — Where evidence 
toould justify maaistrate in commit- 
onQ.]-— On the jhearing of an applica- 
tion for the oxtradiflou of acousod 
it is the dnty of the Extradition Judge, 
if the evidence adduced would justify a 
magistrate in committing the accused 
& is not contradicted, to make an order 
for exteadltlon, in the same way as If 
the case had come before a magistrate 
at a preliminary enquiry Sc ne had 
committed the case for trial.— ite 
LATnnm (1908), 8 W. L. R. 81 ; 10 
Can. Orim. Cas. 844.— CAN. 

4. — — If evidence raises presump- 
tion of guiU.y—lt is the duty of t>ne 
magistrate to commit accused if in 


Ills opinion the evidence raises a strong 
or proliable presuruption of guilt. — 
/te WoNO Ka CfiBOvo (1905). 1 

Hong Kong L. U. 1.— HONG KONG. 

a. Form of warrant of committal 
— Wcurrant defretire — Power of court to 
remand.]— Held : when prisoner was 
brought before the ct. upon a writ of 
habeas cor^s \mdcr our statute, the 
warrant of commitment upon which 
be was detained appearing on its face 
to be defective, the ct. had no authority 
to remand him, such power only helnk 
possessed by the ct. at common law, & 
prisoner not being charged with any 
offonco for which ne could be tried in 
this Province . — He Asdsmbou (1801), 
11 C. P. 9.— CAN. 


(1860), 2 L. C. L. J. 93.— (SlN. 

0 . Error in warrant of arrest — 
Effect on warrant of commitmeTU .] — 
Worms (1876), 22 L. C. J. 109.— 

d. Commitment for ** foraery."^ 
A commitment for extiaditlon for 
*‘lonreiT** is Bufflclent Sc no further 
particurarity la neoeesary . — Re Hoke 
( 1887), 15 it L. O. 8. 98.— CAN. 

•. In extradition proceed- 
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L. V . Dix, No. 27, 

As to place to which committed — ^When 

affected by ill health of prisoner.] — See Extradition 
Act, 1895 (c. 33), s. 1 (3). 

119. Validity of warrant — ^When committal on 
all offences charged — Of which some not sub- 
stantiated.] — lie Bellbncontrb, No. 51, anie. 

120. Committal for distinct offences — 

Separate committals for each — Whether necessary.] 

— Be Meunier, No. 37, ante. 

121. Limitation of time for punishment by 

foreign law — Order made before expiration of time 
— But enforced after — Due to prisoner serving 
prior sentence in England.] — It. v. Brixton Prison 
(Governor), Ex p. Van der Auwera, No. 141, 
post. 

122. Duty of magistrate to commit — For trial in 
Jurisdiction where arrested — Offence against ius 
gentium — Hong Kong Ordinance No. 2 of 1850.] — 

A.-G. FOR Colony op Hong Kong v. Kwok-a- 
ante. 

123. Meaning of ** committed to prison — 
Where time for surrender material — ^Treaty with 
France, 1876, Art. 10.]— ^-By above art. of above 
Treaty between the United Kingdom & Prance, 
“ if tlie fugitive criminal who has been committed 
to prison be not surrendered conveyed away 
within two months after such committal, or within 
two months after the decision of the Court upon the 
return to a writ of habeas corpus in the United 
Kingdom, he shall be discharged from custody, 
unless sufficient cause be shown to the contrary ” : 
Held : “ committed to prison ” meant the com- 
mittal of the accused person to prison by the 


magistrate, upon the conclusion of the proceedings 
of the proceemngs before him, to await the warrant 
of the l^crctary of State for his extradition, & did 
not mean the arrest of the accused under the 
warrant issued by the magistrate in the first 
instance ; & therefore the accused is not entitled 
to bo discharged from custody merely becau^ he 
hn.B not been surrendered & conveyed away within 
two months after his arrest under the magistrate’s 
warrant. — R. v. Brixton Prison (Governor), 
Exp. Mehamed Ben Romdan, [1912] 3 K. B. 190 ; 
81 L. J. K. B. 1128 ; 76 J. P. 391 ; 28 T. L. R. 
530, D. C. 

Place to which committed.] — See Extradition 
Act, 1870 (c. 52), s. 10 ; Local Government Act, 
1888 (c. 41), s. 89 (3). 

Ill health of prisoner — Discretion of magis- 
trate.] — See Extradition Act, 1895 (c. 33), s. 1 (3). 

Duty to discharge prisoner — If committal order 
not made.] — See Extradition Act, 1870 (c. 52), 
s. 10. 

124. Discretion of Secretary of State — ^Fresh 
evidence after committal — Which might have 
influenced magistrate’s decision.] — R. v. Hollo- 
way Prison (Governor), Re Siletti, No. 129, 
post. 

To discharge at any time — On account of 

political nature of offence.] — See Extradition Act, 
1870 (c. .52), s. 7. 


Sub-sect. 4. — Appeal. 

125. From decision of magistrate — On question 
of fact.}— iJe Guerin, No. 59, a7ite. 


infira for forerery of a draft on a 
bank In the United States ; — Held : 
a warrant of commitment may be 
Issued In prooooding<4 instituted in this 
province ; the previous issue of a 
warrant in the country deman dingr 
extradition not being essential . — He 
Garbutt (1891), 21 O. R. 465.— CAN. 

f. Hale on information — Different 
from that ffiven in evidence — Power 
of commissioner to dismiss applica- 
(ton.) — The Comr. is not justltled in 
dismissing the application beoaune 
date of otXouce as given in the informa- 
tion is diRerent from that given in 
evidence before him. — U.S.A. v, 
Wkbbek(1912), 11 E. L, II. 379.— CAN. 

g. Validity of warrant — • N ecessity 
for strict compliance with Act.] — In 
order to constitute a valid commit- 
ment there must be a strict oom- 
plianoo with the Extradition Act, which 
has to bellteTally& strictly interpreted. 
— Re Goldstein (1899), 8 Nfld. L. R. 
247.— NFLD. 


h. Duty to discharge prisoner — If 
committal order not made.)— Prisoner 
had been brought before a magistrate 
as a fugitive orimiuol under Chinese 
Extraditiou Order, 1889, s. 9. The 
me^strate, having heard the evldouoe, 
decided not to commit, but remauded 
the prisoner, apparently in order that 
another warrant should bo executed 
upon him ; — Held : the prisoner was 
entitled to his dlHobargo, when the 
maifistrate decided not to commit. 
Sc there was no power to remand him 
until the ezeontion of the later warrant. 
—Re Sun Ah Wan (1909), 6 Hong 
Kong L. R. 58.— HONG KONG. 


k. Duty of fnagistrate to inform 
prisoner — Of right to apply for habeas 
corpus .} — Proceedings for the extradi- 
tion of a fugitive from Macao were 
taken under Extradition Act, 1870, 


instead of under the Macao Extradition 
Ordinance which came into force 14 
years before the Extradition treaty 
between Groat Britain & Portugal. 
One of the provisions of the treaty 
was that special arrangements for the 
surrender of criminals might be made 
in the colonies. S. 6 of the Ordi- 
nance provides that the ma^tjrate, 
before oominitting a fugitive for 
extradition, shall Inforni him that a 
period of 15 days wRl be allowed for 
him to appeal to tbo Supreme Ct. 
for a writ of habeas corpus. The 
magistrate omitted so to inform the 
fugitive ; — Held : the Macao Extradi- 
tion Ordinance, is preserved under 
the languam of the ^oaty & its pro- 
visions not naving been complied with, 
the order for the extraditiou of the 
fugitive must be set aside . — Re 
Extradition Act, 1870, Re Kono 
Chi Tbn (1919), 14 Hong Kong L. R. 
48.— HONG KONG. 


PART 1. SECT. 3, SUB-SECT. 4. 

l. From decision of magistrate — 
On sufficiency of evidence .] — The ot. or 
Judge may determine whether a case 
be within the Extradition Treaty, & 
a Judge in chambers has power to 
review & decide on tilie sufflclenoy of 
the evidence returned by the com- 
mitting magistrates, or, u necessary, 
to hear further t^tlinony. — R. v. 
TubBEB (1852), 1 P. R. 98.-^AN. 

m. .] — ^When the comr. 

has decided that there la evidence 
Justifying an order for extradition, 
his dooiidon cannot be reviewed if the 
Judge to whom the appUoatlon is made 
is of the opinion from the record that 
there was such evidence . — Re O’Neill 

— olk ^ 

n. .] — The Ct. of Appeal 

has no authority to interfere with the 


discretion of an extradition Judge In 
committing accused under an Extradi- 
tiou Act whore the case is one wherein 
there is some evidence to support his 
decision. — Re Robrnberg, 11918] 1 
W. W. R. 845 : 28 Man. L. R. 439 ; 
29 Can. Cirlm. (^as. 309. — CAN. 

o. Ordering forfeiture of hail.] 

— No appeal lies to the Ct. of Ap- 
peal from an order made in the 
covmty ct. judge's criminal ct. ordering 
the forfeiture of ball for the non- 
appearance of an accused person in an 
extradition proceeding. — It. v . Harvte 
(1912). 18 B. C. R. 5; 9 1). L. R. 432. 
—CAN. 

p. Discharging prisoner on 

habeas cot^s .] — The Ct. of Appeal 
in British Columbia has no Jurisdloiion 
to entertain an appeal from an order 
of a Judge upon habeas carpus dis- 
charging a prisoner from custody in a 
cause or matter arising out of extradi- 
tion proceedings. — Re Tidbrinotok 
(1912), 20 W. L. R. 355 ; 5 D. L. R. 138. 
—CAN. 

q. Effect of eaual division in 
Appeal Court.] — Prisoner was re 
manded for extradition by order of 
the Ch. Div. of the High Ct. of Justice 
which on appeal to this Ct. was 
affirmed, the Ct. being equally divided. 
A second writ of habeas corpus was 
thereupon obtained, & prisoner brought 
before the Common Pleas Dlv., when 
he was again remanded, whereupon 
he again appealed to this ot., which 
appeAL was dismissed with costs, as 
under such circumstances a second 
^peal could not be entertained. 
The effect of an equal division in thi« 
ct., as in a ot. ot first Instance, is 
simply that the rule or motion draps 
or the appeal is dismissed. Sc the Judg- 
ment briow remains undtoturbed, but 
is not considered as a binding authority. 
—Re Hall (1882), 8 A. :]036.— €AH. 

A A 2 



886 


Extradition and FaamvE Offenders. 


Sect, 3. — Procedure: Suh^aects, 5 <fe 6,] 

Sub-sect. 6. — ^Application for Habeas Oorpu.s. 

Procedure on application generally, see R. S. O., 
Ord. 59, r. 1 (g) ; Crown Ofilcc Rules, 1 009, rr. 2 1 0- 
219, 265 ; Crown Piiactice, \’o1. XVI., pp. 2.5.'> 
et ecq.f Nos. 500 et i 

Right to apply.] — See Crown I^racticB, Vol. 
XVI., p. 248, No. 474. 

Duty of magistrate to inform prisoner.] — 

See Extradition Act, 1870 (c. 52), s. 11. 

126. Powers of court — ^To review magistrate’s 
decision — How limited.] — (1) By Extradition Act, 
1870 (c. 52), when a fugitive criminal is brought 
befoi'c a police magistrate, the latter is to hear 
the case in the same manner & to have the same 
jurisdiction & powers, as near as may be, as if the 
prisoner were brought before him charged with an 
indictable offence committed in England : — Held : 
upon a inile for a habeas corpus^ upon a coimnittal 
by a i>olice magistrate, as this is not a ct. of appeal 
in such a case it will not question the judgment of 
the magistrate if the case was \vitliin liis juris- 
diction & there was any evidence to support his 
decision. 

(2) Upon such a hearing, a witness gave his 
evidence before a police magistrate. A., in the 
presence of the accused &; signed his deposition. 
The further hearing of the case was then adjourned, 
Ac on the adjournment day the further licaring was 
resumed before B., another police magistrate, but 
as the W’itness before examined before A. refused 
t/O attend & had gone abroad, his deposition made 
before A. was proved to have been duly taken & 
was read as part of the case against the accused, 
whereupon additional evidence ha^ing been taken, 
the prisoner was committed to the jMiddlesex 
House of Detention pursuant to Extradition Act, 
1870 (c. 52): — Held: the deposition so taken at 
the former hearing by A. was properly receivable 
by B. upon the subsequent hearing. 

Where there is evidence of experts in Fi*ench 
law, w^hich shows a crime committed in France, 
wliich, if committed here, would be punishable by 
our law, we have no right to question the truth of 
the testimony. In such a case it is for the 
magistrate to decide, & although we may think 
that the case is very inconclusive, we camiot 
interfere. He is the only party authoris(;d to 


decide upon the facts (Kelly, O.B.). — E« p. 
Huquet (1873), 29 L. T. 41 ; 12 Oox, 0. C. 661. 


Jnnotaiitmi f^Aa Oonid. R. r. Mauror (188.3), 10 

Q. B. D. 613. Reid. Kx p, CasUonl (1800), 7 T. L. K. 
60; JRe Bluhm, llttOlJ 1 K. B. 704. Aa to (2) Re!d. 
ife Guerin (1888), 68 L. J. M. C. 42. 


127. .] — Upon an application 

for a habeas corpus in the cose of a fugitive cr imi nal 
committed by a police magistrate under the 
Extradition Act, 1870 (c. 52), the ct. has no power 
to review the decision of the magistrate on tlie 
ground that- it was against the weight of evi- 
dence laid before him, thei*e being sunicient 
evidence before him to give liim jurisdiction in tluj 
matter. 

There must be such evidence as, according to 
the law of England, would justify the magistrate 
in committing the prisoner for trial if the alleged 
crime had been committed in England (Mathew, 
J.).— 11. V. Maurer (1882), 10 ( 4 . B. D. 513 ; sub 
?iom. He Maurer, 52 h. J. M. C. 101 ; 31 W. li. 
(509, D. C. 

Annotations : — Held. Kx p. CasMoni (1890), 7 T. L. It. 50 ; 

Pe Bluhm. [1901] 1 K. B. 704. Mentd. It. v. Brixton 

l*ri8ou, fc’xp. I’erry, [1924] 1 K. B. 466. 

128. .] — lie Aiiton (No. 2), No. 

21, a/i/e. 

129. Fresh evidence subsequent to 

decision.] —On an application for a habc(ui corpus 
to bring up a fugitive criminal committed for 
extradition by a police magistrate under tins 
Extradition Act, 1870 (c. 52), it is not competent 
for the ct. to review the decision of the mapstratc 
on the ground tliat furtlier evidence has come to 
l*ght, provided that tliert* was evideiu'e upon which 
the magistrate could act A that it is not shown 
that ho had not jurisdiction. 

Accused may say that the crime with wliich lie 
was charged was not a crime witliin [Extradition] 
Acl , that is to say that it did not come within the* 
cliiss of olTences contemplated or that it was an 
otTence of a political ciiaracter A: therefoi'c outside 
the Act, He may say also that there was ne» 
evidence upon w'hich tlie magistrate could exerciw 
his discretion as to whether lie would commit or 
not. Those things he may say. 1 am clearly of 
opinion tliat there is one thing ho cannot say : 
that is that there is evidence one way At tiio other, 
A: tliat tliis ct. ought to consider wliether the 


PART 1. SECT. 3, SUB-SECT. 5. 

126 i. Poxjoers of couri~To review 
magistrate's decision — How limited.}— 
On an application for a writ of habeas 
corpus, on tho srround that tbo French 
vice-consul maiie the requisition for 
the surrender of accused He not the 
Governor of New Caledonia, tho judg- 
ment of tho police magistrate who has 
committed accused xmder extradition 
proceedings will not bo reviewed by 
a Judge In chambers. — II. v. Husxix 
(1881), I Q. L. J. 16.— AUS. 

126 U. .] — On a peti- 

tion for habeas corpus, by one who had 
been committed for extradition : — 
Held : the judge in required to decide 
whether he deems the evidence adduced 
before him sufficient to justify the 
apprehension Sc commitment for trial 
of the person accused, it the crime had 
been committed In Canada. If he 
finds In the affirmative he should so 
state It In his commitment. Sc certify the 
fact to the proper executive authority. 
Uis funotlous do not extend to deter- 
mining whether the accused should bo 
extracted . — Hx p. Zink (1880), 0 
g. L. R. 260.— CAN, 


126111. .] — Tn examin- 

ing upon a petition for hal^eas corpus, 
whether tho detention of tho prisoner 
is laiA'ful, the ct. or judge will set aside 
the warrant of commitment only if 
there bo manifest error in the odjudJea- 
tlon. If tho comr. hail jurisdiction 
Sc there was legal evidence before him, 
the ct. Is not called upon to examine 
the sufficiency of tno evidence. — 
Exp. Drbaum (1888), M. L. K. 4 Q. B. 
145.— CAN. 


126 iv. 


-.) — When, at 


the close of the evidence for the 
demanding country at tho hearing of 
an applicatioD fur extradition under 
tho judge calls on counsel for the 
accused for his defence, a committal 
subsequently made will not bo sot 
aside on habeas corpus on tho ground 
that tho judge did not formally ask tho 
accused if he wished to call any 
witnesses, as required by Criminal 
Code, s. 686 . — lie Moork (1910), 20 
Man. L. It. 41.— CAN. 


126 V. .1— The ct. on 

habeas corpus has no jurisdiction to 
review the magistrate’s decision on tho 
facts after he has decide to commit 


tbo fugitive for surrender. — lie I.i 
Yu Mui (1910), 5 Hong Kong L. B. 
227.— HONG KONG. 

126 vi. .] — Tbo duty of tbo 

ct. or a judge on a habeas corpus, is to 
determine on tho legal Bufficicncy of 
tho commitment, Sc to review tbo 
magistrate’s decision os to there being 
sufficient evidence of criminality. — 
R. V . Kkno (1866). 4 P. R. 281.— CAN. 

126 vii. P‘ PllKlJiN 

(1883), 6 L. N. 261.— CAN. 

126 viil. — . }— -The decision of 

tho extradition comr. on the sufficiency 
of evidence by affidavit is not subject 
to rovien in habeas corjnis proceodings. 
— Bkownic V. U. 8. A. (1906), g. K. 30 
8. C. 363.— CAN. 

r. To review the whole of 

the evidence.}— He Hors (1887), 16 
R. L. 0. B. 99.— CAN. 

s. To remand prisoner — 

Warrant of commitment defective ,] — 
When prisoner was brought before the 
ct. upon a writ of habeas corpus 
under the Ontario statute, after having 
been oommitted In extradition pro- 
ceedings, the warrant of commitment 
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magistrate has exercised his discretion as to it 
properly (Bioham, J.). 

Where such further evidence has been obtained 
since the committal order it is entirely a question 
for the Secretary of State to consider before making 
the order for the surrender of the prisoner under 
Extradition Act, 1870 (c. 52), s. 11. — 11. v. Holi.o- 
WAY riiisoN (Governok), He SILEITI (1902), 71 
li. J. K. B. 035 ; 87 L. T. 332 ; 07 J. V. 07 ; 51 
W. K. 191 ; 18 T. L. 11. 771 ; 10 Sol. Jo. 080 ; 20 
(Jox, (J. (J. 353, D. 0. 

Annotations : — Consd. K- v. Brixton Prison, Ex p. Perry, 

[1924] 1 K. B. 455. Befd. U. r. Brixton Prison, Ex p. 

Servinl, [1914] 1 K. B. 77. 

130. .] — 11. V. Brixton Prison 

(Governor), Exjp. Perry, No. 91, ante. 

131. Nationality of accused.] 

He Guerin, No. 59, ante. 

132. To review the whole of the evidence — 

Whether before magistrate or not.] — Re Castioni, 
No. 30, ante. 

133. Inquiry into motive of foreign state — 

In demanding surrender.] — Re Arton (No. 1), 
Nu. 42, ante. 

134. Grounds for application — Determination 
of treaty by notice — Notice subsequently postponed 
— Validity of detention.] — By the terms of Extradi- 
tion Act, 1843 (c. 75), the contracting parties were 
at liberty at any time after Jan. I, 1844, to put 
an end to the convention upon which it was 
founded, by giving six mont]^’ notice of their 
intention so to do, & the Act was to remain in 
force during the continuance of the convention. 
The Act, however, contained no provisions for the 
withdrawal or renewal of such notices. The 
French Govt, on Dec. 4, 1805, gave such notice, 
but on May 21, before the expiration of the six 
inoutlis, they gave a fresh notice, Ac agreed with 
the English Crovt. that such notice should be 
treated as expiiing on Nov. 21, 1800 : — Held : the 
Act was still in force, Ac a writ of habeas corpus was 
refused to a Frcncli subject detained in English 
custody after the expiration of the six months 
included in the original notice . — Ex p. Widemann 
(1800), 14 L. T. 719 ; 12 Jur. N. S. 530, L. C. 

135. Political offence — Necessity for evi- 

dence — Suggestion alone insufficient.] — Re Arton 
(Nu. 1), No. 42, anti’. 

136. Sufficiency of statement in 

affidavit.] — An aOidavit in support of an applica- 
tion for a writ of habeas corpus contained a state- 
ment by appet. that he “ escaped from Kussia 


for political reasons ” at a date when ho was 
about seventeen years of age ; — Held : the bare 
statement of appet. that he was a political refugee, 
unsupported by any evidence, was not sufficient 
to entitle the ct. to order the writ to issue. — R. v. 
Brixton J^ison (Governor), Ex p. Sarno, [1916] 
2 K. B. 742 ; 86 L. J. K. B. 62 ; 115 L. T. 608 ; 80 
J. P. 389 ; 32 T. L. R. 717 ; 14 L. G. R. 1060, 
D. C. 

Annotations : — ^Befd. R. v. CW.si*lck Policjc Station Supt*r« 
iulendent, Exp. Sockstedcr, [1918] 1 K. B. 578. Mentd. 
Brigbtman v. Tato (1919), 35 T. L. K. 209 ; It. v. Brixtuu 
Prison, Ex p. Bloom (1920), 90 L. J. K. B. 574 ; R. t). 
Home Secretary, Exp. Broekor (1924), 131 L. T. 386. 

137. Omission to prove Order in Council — 

On which proceedings founded.] — R. v. Brixton 
Prison (Governor), Ex p. Servini, No. 06, 
ante. 

138. Right of appeal — ^Refusal to issue writ.]- 

R. V. Weil, No. 57, ante. 

.] — Sec, farther. Crown 1*ractice, Vul. 

XVT., p. 270, Nos. 795-797. 

139. During vacation.]— Coitin, Nu. 

100, a>dc. 

Sec, generally, Crown Practice, Vul. XVT., 
pp. 270, 271, Nos. 792-804. 


Sub-sect, 6. — Suiuiender or Discharge. 

140. Consent of British Government — Not neces- 
sary.] — Re Galwby, No. 11, anfe. 

141. Time within which surrender may be 
made — Where sentence being served in England — 
Extradition Act, 1870 (c. 52), s. 3 (3).] — Where 
a metropolitan magistrate commits a fugitive 
criminal, alleged to have been convicted inafuitdgu 
country of an extradition crime, to prison there to 
await the warrant of a Secretary of State for his 
surrender under s. 10 of above Act, & by virtue of 
s. 3 (3) of above Act prisoner’s surrender does not 
take place till after the e\i>iration of a sentence 
inflicted on him in England for an offence com- 
mitted in England, the order of committal will, if 
made before exemption from punishment for the 
extradition crime takes place in the foioign 
country by lapse of time, be valid & remain in full 
force until the expiration of the sentence inflicted 
upon prisoner in England, although exemption 
fi*om punishment for the extradition ciime may 
have then taken place in the foreign country by 
lapse of time ; & a writ of habeas corpus to bring 


upon which he W'as dotolnod appearing 
on its face to bo defective, the ot. has 
no authority to remand him, such power 
beloff possessed only by the ct. at 
common law, & prisoner not being: 
charffod with any offence for which he 
<*ould ho tried in this provlnoe. — 
Jtd Anpkrson (18C1), 11 C. P. 9. — CAN. 

7'o award costs.] — Habeas 
corpus proceedings in favour of au 
extradition prisoner are proceedings 
in a criminal cause or matter,'’ 
Sc neither the English ots. nor the cts. 
of Hong Kong have any jurisdiction 
to award costs in respect ot them. — 
lie Sun An Wav, lie Chinksk Ex- 
’I'HADiTioN Ordinance, 1889 (1910), 
5 Hong Kong L. R. 72.— HONG KONG. 

1381. Jtioht of appeal — Refusal to 
issue writ .] — There is no appeal to the 
Ct. of Appeal from a refusal by the 
Supreme Ct. to grant a writ of habeas 
corpus in respect of an oooused person 


committed imder the Extradition 
Acts . — Ex p. Bouvy (No. 3) (1900), 
18 N. Z. L. R, 608.— N.Z. 


a. Necessity for motion to 

auash .] — By Supreme & Exchequer 
Cts. Act, R. S, C. c. 135, s. 31, ’’no 
appeal shall be allowed in any cose 
of proceedings for or upon a writ of 
habeas corpus arising out of any claim 
for extradition made under any 
treaty.” On application to the ct. to 
fix a day fur hearing a motion to quash 
such an appeal : — Held : the matter 
w’os coram non judice Sc there was uo 
uecesslty for u motion to quash. — 
Re Lazier (1899). 29 S. C. R. 630, — 
CAN. 


b. Right of foreign Oocernments — 
2'o part in proceeditigs.h—ln 

extradition cases foreign Govts, have 
not any right to take part in prooeodlngs 
for habeas corpus . — Re wonq Ka. 


Cheonq (1905), 1 Hong Kong L. R. 1. 

—HONG KONG. 

0 . .] — The Chinese Govt, 

has no locus standi in extradition 
proceedings after requisition for sur- 
render has been made . — Re Li Yu 
Mui (1910), 5 Hong Kong L. R. 227. — 
HONG KONG. 

PART I. SECT. 3, SUB-SECT. 6. 

d. Form of warrant for surrender 
— Description of offaices .] — A warrant 
of committal, under Extradition Act, 
of a fugitive to await smnrender to the 
foreign state, after reciting the appre- 
hension of the accused, timt he had 
been brought before the Judge, & 
that the Judge had determined that 
he should be surrendered, continued : 
** on the ground of his b^\g accused 
of the crime of forgery & al^ of the 
crime of uttering what was forged 
within the Jurisdiction of the State of 
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Sect, 3. — Procedure: Sub-sect, 6. Parts II, <fc III, 
Sect. 1: Siib-aect. 1.] 

up & discha^e the prisoner upon the ground that 
the extradition oSenco is no longer punishable in 
the foreign country will not be granted. — B. v. 
Brixton Prison (Governor), Ex p. Van dkr 
Auwera, [1907] 2 K. B. 157 ; 76 L. J. K, B. 661 ; 
96 L. T. 821 ; 71 J. P. 226 ; 23 T. L. B. 415 ; 21 
Cox, C. C. 446, D. C. 

Right of criminal to be informed.] — 

See Extradition Act, 1870 (c. 52), s. 11. 

Not before fifteen days after committal.] — 

See Extradition Act, 1870 (c. 52), s. 3 (4). 

When writ of habeas corpus applied for.] — 

See Extradition Act, 1870 (c. 52), s. 11. 

Discretion of Secretary of State,] — Sec 

Extradition Act, 1870 (c. 52), s. 11. 

142. Time within which surrender must be 
made — ^Two months after committal to prison — 
On conclusion of proceedings before magistrate — 
Treaty with France, 1876, Art. 10.]~B. v. Biiix- 
TON l^ISON (Go\TEl{NOR), Ex J). MeHAMED BeN 
Bomdan, No. 123, ante. 


-.] — (See, also. Extradition Act, 1870 (c. 52), 

s. 12. 

148. Requisition by more than one state — 
Priority.] — B. v. Kams (1900), Times, Apr. 30, 

Form of warrant of surrender.] — See Extradition 
Act, 1870 (c. 52), ached. 11. 

Discharge — If not surrendered within statutory 
period.] — See Extradition Act, 1870 (c. 52), a. 12. 

Discretion of Secretary of State.] — See 

Extradition Act, 1870 (c, 52), a. 7. 

144. Hearing of further arguments — On appli- 
cation for disoharge — Whether permissible.] — 

The point is one which ought to have been raised 
on the application for the habeas corpus, & in 
future arguments against the application for a 
habeas corpus will o^y be heai'd upon the under- 
standing that thci'c should be no further argument 
w'hen the prisoner came up for his discharge {per 
Our.). — B. v. Portuoai. (1885), 16 Q. B. 1). 492, n, ; 
sub worn. B. r. De Portucial, 55 L. J. Q. B. 570 ; 
sub nom. lie De Portugal, 34 W. li. 11 ; 2 T. l.i. 11. 
10, D. 0. 

Annotation : — Menid. It. v. Kaue, 1 K. IL 4 72. 


Part 1 1. — Extradition from Foreign States. 


146, Validity of arrest in foreign country.] — 

A British subject, arrested abroad, under a warrant 
upon an indictment for a misdeameanour, brought 
in custody to England, & there committed to 
prison : — Held : if the ari'cst was made in violation 
of the law of the foreign country, the authorities 
of that country might have int€?rfered to vindicate 
their own law, & if it was made in violation of our 
law, the prisoner had a right of action, & might 
pursue liis legal remedy. If such a party has been 
really illegally an-ested, he has his remedy for that 
wrong by action ; but he is not to be allowed the 


opportunity of escaping & altogether eluding public 
jiLstice, merely because there was some iri*cgularity 
in his original apprehension . — Ex p. Scott (1829), 
9 B. & C. 446 ; 4 Man. & By. 1C. B. 361 ; 2 Man. 
A By. M. C. 308 ; 109 E. B. 166. 

Annotatum : — Reid. K. v. CJarrutt, A’x p, SUarf (1017). 80 
L. J. K. B. 804. 

146. Name under which extradited — Not 
material to Indictment.] — T. was received into 
custody from the Swedish police in Stockholm, 
W'hei'c he was in prison, having been arrested under 


Ohio, one of the United States ol 
America, & of the United States oi 
America ” : — Held : this was a sulfl- 
dent description of the olTenoos tc 
show a ground of detention under the 
statute . — lie McC^KT.VEy (1891), 8 
Man. L. it. 307.— CAN. ’ 

6. Discharge — lAabiliiy to re- 
arrest for same offence .] — A fugitive 
criminal arrested In Nova Scotia undoi 
an extradition warrant & improperly 
brought into this province while the 
proceedings were pending, by the 
offloer having him In charge, was dis- 
charged from custody here by a Judee’e 
ordOT ‘.—Held: being out of the Juris- 
diction of Nova Scotia ho might 
afterwards be arrested here for the 


PART II. 

f. Tried for offence other ttian 
for which prisoner surrendered — Onus 

there was evidence 
that a prisoner had been surrendered 
to a detective of thh' colony after lie 
arrested by the American 
authorities, Sc proceedings bad taken 

; — //eld : 

(1) there was no evidence that the 
prisoner was a person ** surrendered 


In pursuance of any arrangement 
with a foreign state," within Extradi- 
tion Act, 1870, 8. 19 ; (2) assuming 
that there was evidence that he was 
such person, if he wanted to raise the 
defence that bo was being tried for an 
offence for whlcli ho hud not been 
extradited, the onus lay on him to 
prove it, & not upon the CJrown to 
prove that he was being tricKl for the 
offence for which bo had Immiu 
extradited. — U. v. Buti.kr (1879), 
18 N. S. W. L. H. 146.— AUS. 


.] — A person Imprisoned Ir 

this province on a charge of havinfi 
committed an extraditable crime 
cscaiMKl «c fled to the Ktatos, & or 
requisition made to the Uovt. of thal 
country was surrendered to thii 

B roviaoe. He was convicted here ol 
tie crime charged. Sc while he was a 

K nor under that oonriotlon waf 
for the breach of prison which wai 
nut an extraditable offence: — Held, 
such trial was not **Ju confravontlot 
of any terms of the arrangement ’ 
for the surrender of fugitives b^weoi 
Great Britolu & the United States & 
was snstalnalile.— It. v. Waddkij 
(1885), 25 N. B. It. 93.— €AN. 


b. — — A count In au iudlut* 
naeat of accused which charges him 
wlui an ojSenoe other than those upon 


which ho was extradited must be 
quashed, — It. v. Kbi.ly (1916), 35 
W. L. It. 46 ; 11 W. W. It. 46.— CAN. 

ji;. Jurisdictum of court to 

look into procecdinf/8 at/road .] — The ct. 
can loiik into proceedings abroad to 
see that one crime is not charged 
surrender obtained on such charge Sc 
another crime laid & prosecuted In the 
country ubtaiuiug the surrender of 
prisoner. — It. v. Hall (1919), 52 

N. H. It. 260 ; 30 Can. Grim. Gas. 129.— 
CAN. 


1. Return of prisoner with- 

out extradition proceedings .] — Where 
prisoner, accused of an oneuoo under 
The Criminal Code, who has fled to 
a foreign state where the offence is 
extradiuble Sc whore he has been 
arrested on instructions from the 
Canadian authorities, consents to his 
being taken back to Canada without 
extradition proceedings, he is in a 
different position from that of a 

S risooer who has boon surrondered by 
lie foroigu state under oxtradiUpu 
procoodlugs. In the latter case the 
prisoner is entitled to the bqnont 
of Extradition Act, li. B. O. 1906. 
o. 155, 8. 32. Sc cannot bo oonvlotw 
of any lessor offence inoludad in the 
oflbnoe for which ho was oxtraoitea 
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Past III. — Sxjbbbndee between Bbitish Dominions. 


the name of Dubois» under which name he was 
extradited. Dubois had previously been con* 
nected with T., & it was proved that they were 
different persons : — Held : the ct. having juris- 


diction to try the indictment, it was immaterial 
under what name T. was extracted. — B. v. 
PiNKELSTEiN Ac Trubcovttch (1886), 16 Cox, 0. 0. 
107. 


Part ill. — Surrender between British Dominions inter se 


and the United Kingdom. 


Sect. I.—APPUCAHON OF THE STATUTES, 

Sub-sect. 1. — To British Dominions and 
Possessions. 


See Fugitive Oirendei*s Act, 1881 (c. 60). 

147. British Dominions — Extent of Jurisdic- 
tion of English courts — Surrender under writ of 
habeas corpus.] — The superior cts. of common law 
at Westminster have jurisdiction at common law 
to issue a wiit of haheaa corptLS ad subjiciendum^ 
to all pai'ts of the dominions of the Grown of 
England, even to those in which an independent 
loc^ judicature has been established. Such 
jurisdiction can be taken away only by express 
legislative enactment. Accordingly, this ct. 
granted a writ of habeas corpus directed to certain 
gaolers & others, in the province of Upper Canada, 
commanding them to bring up the body of A., a 
British subject, alleged to be illegally in their 
custody . — Ex p, Anderson (1861), 3 E. & E. 487 ; 
30 L. J. Q. B, 129 ; 3 L. T. 022 ; 25 J. P. 116 : 7 
Jur. N. S. 122 ; 9 W. B. 255 ; 121 E. B. 525. 


^»noia|ion« Expld. Re Manserjfb (1801), 1 B. & S. 400. 
Consd. II. V, Crowe, Ex p. SekKomo, IIOIOI 2 K. B. 676 ; 
Secretary of State for Home Affairs v. O’Brien, [19231 
A. G. 003. B(^d. Ex p. Brown (1804), 5 B. & S. 280. 


148. British dominions — Contrasted with places 
where Crown has Jurisdiction.]— By an Order in 
Council, dated May 9, 1891, made “ in exercise of 
the powers by the Foreign Jurisdiction Act, 1890 
(c. 37), or otherwise in Her Majesty vested,” the 
High Comr. for South Africa was authorised to 
exercise in the Bechuanaland Protectorate the 
powers of Her Majesty, & to do all such things ” as 
are lawful,” & to provide by proclamation for the 
administration of justice & generally for the 
peace, order, & good government of all persons 
within the Protectorate, including the prohibition 
&; punishment of all acts tending to disturb the 
public peace. One Sekgome, who claimed to be 
the chief of a native tribe in the Protectorate, was 
detained in custody at a place within the 
Protectorate by virtue of a proclamation 
authorising his detention, & expressed to have 
been made by the High Commissioner, under the 
powers conferred on him by the Order in Council, 
on the ground that the detention was necessary 
for the preservation of peace wit^ the Protector- 


ate. On an application by Sekgome for a writ 
of habeas corpus to the Secretary of State for the 
Colonies: — Held: (1) the Protectorate was a 
foreign country in which His Majesty had juris- 
diction within the meaning of the Foreign Juris- 
diction Act, 1890 (c. 37) ; the proclamation was 
validly made under the powers conferred by the 
Order in Council ; & the detention of Sekgome was, 
therefore, lawful ; (2) the Protectorate was not 
a ‘‘ foreign dominion of the Crown ” within Habeas 
Corpus Act, 1862 (c. 20), s. 1. 

In conclusion, 1 have no doubt but that in 
[Habeas Corpus] Act, 1862 (c. 20), dominion is 
used in the sense of ten*itoriad dominiou, nor but 
that in the Foreign Jurisdiction Act, 1890 (c. 37), 
when the expression ‘‘out of Her Majesty’s 
dominions ” is used it means outside Her Majesty’s 
territory. I have no doubt but that at the date 
of the Order in Council of May 9, 1891, the 
Protectorate was outside the territorial dominion. 
I recognise that a country which originally was a 
foreign coimt^ outside the territorial dominions of 
the Crown might in course of time become a part 
of the territorial dominions of the Crown, this 
by the acts of the Crown without any formal act 
of annexation, especially in a case where the land 
in question had ceased to be a land in which 
British subjects were, to use the words of Foreign 
Jurisdiction Act, 1890 (c. 37) s. 2, ‘‘ BritMi subjects 
for the time being resident in or resorting to that 
country,” but had become a British settlement by 
virtue of the extent to which British subjects had 
permanently settled there with the assent of the 
Crown, but I do not find any evidence leading to 
the conclusion that the Bechuanaland Protectorate 
had ceased to be a foreign country out^de the 
territorial dominions of the Crown. T am inclined 
to think that in a case where the King legislates by 
proclamation, by virtue of an Act of Parliament, 
such as the Foreign Jurisdiction Act, 1890 (c. 37), 
the mere fact of the country not having been 
annexed, & being extra-territorial, would not 
prevent the issue by the K. B. Div., or the judges 
of the High Ct., of a writ of habeas to run in a 
country governed by a system of laws created 
under the powers of such an Act of Parliament, 
especially in a case where the laws thus created 
apply to British subjects for the time being 


unleaa the leaser offence is itsell 
extraditable. There, the question o] 
good faith arises as between contracting 
States & that good faith must 
preserved at all costs. In the oas< 
of the prisoner who volunteers tc 
return, the better opinion seems to \h 
that no question of good faith toward) 
him arises. Sc he may be tried on thi 
lesser offence although It Is not itsel 
extraditable. — R. v. FXiXNNBBY, [1923 
8 W. W. R. 07 ; 8 D. L. R. 689 ; 4( 
Can. Grim. Cas. 963. — GAN. 


m. by forrign Oovem‘ 

m^^aufficieni evidmee of corpus 
cfeltcK.]— A prisoner charfi^ mth 
forgery in Canada was arrested Sc 
snr^dered by the Govt, of the United 
Stetes under the Ashburton treaty. 
liPou application for bail on the ground 
that there was no evidence of the 
corpus delicti: — Held: the surrender 
of the prisoner by the United Stat« 
Govt, was suffloient evidence. — R. 
V. Van Ajcrman (1864), 4 C. P. 288.— 

vAN, 


PART III. SECT. 1, SUB-SECT. 1. 

n. Australia Effect of establish- 
menl of Contmontoeaffh.]— Unless the 
Commonwealth Parliament has under 
the Constitution power to make laws 
such as are referred to In Fugitive 
Offenders Act, 1881, s. 32, or to 
l^tiitote generally as to the surrender 
of tngitive offenders between the 
Commonwealth Sc other parts of the 
BritiBh Dominions, the Mtablisl^ent 
of the Commonwealth has had no 



890 


Extradition and Fugitive Offenders. 


Scci. 1 . — Application of the statutes: Svb-secis* I, 
2 clB? 3. Sect, 2: Svb'sect. 1.] 

resident in or resorting to the country in question 
(Vaughan Williams, L.J.)* 

But then comes the question which is raised in 
what I have called resp.’s second contention, 
namely, “ Is Gaberones, where Sekgome is in- 
carcerated, a place witliin His Majesty’s 
dominions ? ” Now I have not found anywhere, 
nor shall I attempt to formulate, a definition of 

dominions.” 1 think that in its ordinary force, 
the force which it must be taken to have unless 
the context or other circmnstances necessarily in- 
volve a different interpretation, “ His Majesty’s 
doininions ” means regions over & in which His 
Majesty has &, exercises the whole collection or 
bundle of separable powers, to borrow the phrase- 
olo^ of Sir Henry Maine, whicli constitute 
territorial sovereignty. Possibly it may, in a 
certain context or in connection with a paiticular 
subject-matter, properly be interpreted as meaning 
something less. But 1 see no reason to assign to 
the phrase less than its ordinary force when it 
occurs in Habeas Corpus Act, 1862 (c. 20), in the 
preamble of the Foreign Jurisdiction Act, 1800 
(c. 37), & in the judgment of the Ct. of Queen’s 
Bench dealing with the question of the issue of the 
writ from the common law standpoint in the case 
of Ex p. Anderson, No. 147, ante, which was 
decided shortly before Habeas Corpus Act, 1862 
(c. 20). If this view is correct, the Protectorate of 
a foreign country in which His Majesty has & 
exercises power & jurisdiction as a protecting & not 
as a ruling Sovereign, & which he has never 
annexed to the possessions of the British Crown, 
certainly cannot properly be treated as pait of 
His Majesty’s dominions (Kennedy, L.J.). — R. v. 
Crenve (Earl), Ex p. Sekgome, [19101 2 K. B. 

L. T. 760 J 26 

X • XV* C/* .A.* 

Grouping of British Possessions for purposes 
of the Act.] — See Statutory Rules & Orders Revised. 
^b3. V., pp. 324-327. 

Recognition by Order in Council of colonial 


enactments applying Act.] — Sec Fugitive Offenders 
Act, 1881 (c. 69), 8. 32. 

Indian Extradition Act, 1903.] — Sec 

Statutory Rules & Orders, 1904, No. 318, p. 265. 

Natal Fugitive Offenders Act.] — See 

Statutory Rules & Orders, 1900, No. 808, p. 289. 

Straits Settlements Ordinance.] — See 

Statutory Rules & Orders, 1923, No. 163, p. 353. 

Application to places outside British Dominions.] 

— See Extradition Act, 1881 (c. 69), ss. 31, 36 ; 
Foreign Jurisdiction Act, 1890 (c. 37), s. 5, sched. 
1 ; & Fugitive Offenders (Protected States) Act, 
1915 (c. 39). 


Sub-sect. 2. — To Persons. 

See Fugitive Offenders Act, 1881 (c. 09), ss. 2, 
31. 


Sub-sect. 3. — To Offences. 

Sec Fugitive Offendei’s Act, 1881 (c. 09), ss. 9, 
38, 39. 

149. Offence punishable with imprisonment — 
With hard labour for twelve months or more — 
Fugitive Offenders Act, 1881 (c. 69), s. 9.] — R. v. 

Brixton Prison (Governor), Ex p. I’euctval, 
No. 152, post. 


SEur. 2.— PROCEDURE. 

Sub-sect. 1. — Return of Fugitives. 

See, generally, F\igitive Offenders Act, 1881 
(c. 69). 

150. Return to United Kingdom — On charges 
other than those for which returned — Validity.}— 

Prisoner, who had been an’osted in Canada under 
the Colonial Arrest Act upon a charge of burglary, 
for which the bill was ignored, allowed to be 
arraigned upon another chai’ge. — R. v, Piiiurs 
(1858), 1 F. & F. 105. 

Annotation PoUd. 11. f. Cohen (1907), 71 J. V. 190. 


cffofjt >\hatcver upon the position & 
authority ot the States with regrard 
to the Act. — McKelvey v. Mrauher 
(1900), 4 C. L. R. 265.— AUS. 

p. Application to Solomon Islands.] 
— luifitivc Otlendcrs Act has been 
extended to the Solomon Islands 
by virtue of Pacific Order in Council, 
JSDS.—Lx p. G LASSOS ( 1918 ), 18 

9Q W. N. 

I V* AUS* 

PART III, SECT. 1, SUB-SECT. 2. 

- P- Offender not a fuffitive-Trans- 
J erred to unoUier colony by employer in 
course of huHness — Illness ojf prisoner.] 

be amenable to 
Fujfitlve Offenders 
Act, 1881, thouKh ho has not taken to 
lUght, hut has been transferred in the 
ordinary course of business, by his 
employer, from one colony to another. 

The ct. will stay cxtradlUon whore 
the prisoner’s health renders It 
aamrerous to remove him . — lie Surm 
(1883). 9 V. L. R. 3C3.-AUS. 

<1. Conditions precede nt to appre- 
hension A' relurn.]-~ln order to render 
a person liable to l>e apprehended si 
Fi^tlve Offenders 
ACC, J88J, to the place M’here he is 
abused of having committed an 
onence. It is necessary that the com- 
ti^lon of the alleired offence should 
have preceded his flight. It is also 


necessary that at the time when the 
offence is alle^d to have been amenable 
to the criuiinal Jurisdiction of the 
country whither he is sought to be 
Buckman r. R. (1914), 
35 N. L. R. 114.— S. AF. 

PART III. SECT. 1, SUB-SECT. 3. 

r. Ohtainino hy false pretences — 
/' ull offence charged — Attempt proved. J — 
A person charged, under a warrant 
issued under h'ugitive Offenders Act, 
uith the offence of obtaining by false 
pretenejejs, cannot be cunuuitted for 
the offence of attempting to obtain 
by false pretences when the evidence 
docs not Justify a committal for the 
full offence . — lie IIahkison (No. 2) 
(1919), 25 R. C. R. 541.— CAN. 

%. Murder.] -- K warrant Indorsed 
by one of H.M.’s Secretaries of Htate 
bore that, from information taken 
upon oath before a magistrate in one 
part of H.M.’s doiuiuiuns, there 
wero reasonable grounds of suspicion 
that u person named did on a day 
iiamed, “ commit tho crime of 
uuirder ’ ’ :~Ueld : this waiTun t, 

aitofiUgu the uaino ot the person 
njurdered w'as not given, nor th« lotjus 
mentioned, nor any statement m^e 
that the locus was within U.M.’s 
domMonfi, must bo received by the 
to whom It was presented under 
Fugitive Offenders Act, 1881, as vc^d 


A' regular In all respects. — Caklix r. 
<Jai*eCoia>ny,etc.Govek.\mvnt ( 188ft), 
12 R. (Ct. of Scss.) 60 ; 22 Sc. L. R. 
906, J.— SCOT. 


PART 111. SECT. 2, SUB-SECT. 1. 

t. Validity of vxirrant .] — Wheiv a 
prisoner was cumniltted fur detention 
with a view to being sent to New 
Zealand, under a warrant reciting that 
he had been chaived with felony in 
that, ills affairs being in course of 
liquidation, he did “ feloniously " quit 
Now Zealand & take with him propcHy 
to the amount of, etc. ; — //cid : the 
warrant was good, though nut stating 
that tho property was hit*, or divisible 
amongst bis creditors . — lie Fisuenukn 
(A rKittONKit) (1878), 4 V. L. R. 143.— 
AUS. 


_ ». .] — A warrant from another 

British possesHion for tho appre- 
hension of an offender against tho 
insolvency law of that possession, 
stating that insolvency prooitedings 
have been Instituted in an Inferior ot.. 
is sultleieut if it sets out in general 
U‘rms the com]H)teuce of such ot., 
the leguiaiity of tho prooeedlngB in 
that ct., Sc that tho lugitivo bus been 
charged with an offence to wbloh 
Part 1. ot the Act is applicable. — 
He Ryan (1882), 8 V. L. R. 327.— AUS. 


b. .1 — 1. was arrested under 

a warrant issued in London & Indorsed 



Part III. — Surrender betvfeen British Dominions. 
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161. .] — ^Prisoner was indicted 

in one indictment for obtaining goods by false 
pretences & for various offences under the Debtors 
Act, 1869 (c. 62). Ue was also indicted for a 
felony under same Act. Prisoner had been 
arrested & returned from Cape Colony imder the 
Fugitive Offenders Act, 1881 (c. 69), on charges of 
obtaining goods by false pretences in this country, 
lie was committed for trial in this country on all 
the charges. At the tidal, counsel for the defence 
contended that the prisoner could only be tried 
on the counts for false pretences on which he was 
returned : — Ueld : prisoner could be tried on all 
the charges. — 11. v. Cohen (1907), 71 J. P. 190. 

152. Return to dominions — Evidence on which 
magistrates may commit — ^Fugitive Offenders Act, 
1881 (c. 69), s. 9.] — In order that a magistrate 
may have jurisdiction under above sect, of above 
Act to commit a fugitive offender for return to 
a colony, it is necessary that there should be 
evidence before him that the offender has com- 
mitted an offence, punishable according to the 
law of the colony in wliich it is alleged to have 
been committed by imprisonment with hard labour 
for a term of twelve months or more. — ^11. v. 
Brixton Prison (Governor), Ex p. Percivax, 
[1907] 1 K. B. 696 ; 76 L. J. K. B. 619 ; 96 L. T. 
545 ; 71 J. P. 148 ; 23 T. L. R. 238 ; 21 Cox, O. O. 
387, D. C. 

153. Power of court to review evi- 

dence — Fugitive Offenders Act, 1881 (c. 69), 
ss. 5, 10.] — An order was made by a magistrate 
sitting at Bow Street, under sect. 5 of above Act, 
committing V. to prison, before being sent out to 
South Africa, there to stand his trial on charges of 
fraud alleged against lum. A rule nisi to show 
cause why a writ of habeas corptut should not issue 
was granted. The ct., on cause being shown 
against its beii^ made absolute, expressly left 
open the question wrhether they could consider 
under sect. 10 of above Act or otherwise whether 
there was, on the evidence before the magistrate, 
a strong or probable presumption that the fugitive 
had committed the offence mentioned in the 


warrant. Assuming, however, that the ct. could 
consider such a question, they were of opinion that 
on the facts of this case there was such a strong 

probable presumption, and discharged the rule. 
— K. V. Vyner (1903), 68 J. P. 142, D. C. 

154. Power to grant bail — Fugitive 

Offenders Act, 1881 (c. 69), s. 5.}— R. v. Hi^vky 
(1895), Biron Sn Chalmers’ Law & Practice of 
Extraction, p. 50. 

155 . Whether common law 

power affected by Act.] — (1) Where a magistrate 
has made an order under above Act committing to 
prison a person accused of having committed an 
offence to which Part I. of above Act applies in 
some part of Her Majesty’s dominions, or mthin 
the jurisdiction of a consular ct., to await his 
return to the place where the offence is alleged to 
liave been committed, the Q. B. Div. of the High 
Ct. has jurisdiction to admit the accused to bail 
until the time for his return. 

It is clear that the magistrate may remand deft, 
pending the inquiry, & the inquiry may extend 
over a long period of time, & it is also clear that 
the magistrate may admit deft, to bail as often 
as he remands him (Lord Russell, C.J .). 

The inherent power to admit to bail is historical 
& has long been exercised by the ct., & if the 
Legislature had meant to curtail or circumscribe 
this well-known power, their intention would have 
been carried out by express enactment (Lord 
Russell, C.J.). 

Cases [as regards prisoner’s right to bail] arising 
under Fugitive Offenders Act [1881 (c. 69)], will 
nut in all instances apply as precedents in cases 
under the Extradition Acts. Under the former 
Act it is generally a question between different 
parts of Her Majesty’s dominions, but under the 
Extradition Acts the jurisdiction depends in all 
cases on treaties with foreign coimtries (Wright, 
J.). 

(2) The only remaining point is this : Failing 
the quashing of the warrant of commitment, A 
failing the application to admit to bail, counsel 


tindor Fugitive Oflenders Act, 1881, 

was brought bofoi'o the magistrate & 
coumiitted to await I'oturn. The 
warrant of commitment did not on its 
face show that a warrant had been 
issued in London, or that ovidouce had 
been taken there ; — Held: the warrant 
of commitment was bad. — Re Dak- 
UAVAL (1882), 16 S. A. L. It. 62.— AUS. 

c. Issue of second warrani — 

Without evidence.] — H. was arrested 
imder Fugitive Olloudors Act, 1881, & 
was brought before a magistrate who 
oitiored him to bo committed to prison, 
to await his return to Now Zealand. 
Under this order a warrant was issued 
pursuant to which H. was arrested 
on Juno 10 & committed, but was 
discharged on July 8 on habeas corpus, 
the warrant being held to bo bad. 
Uu the same day ho was ro-arrosted 
on a soooud warrant issued under the 
original order for committing & 
lodged in prison without being again 
brought before a magistrate : — Held : 
the magistrate had no right to issue 
u second warrant, under the original 
oi'der for oommitmout without a now 
hearing or ovidonoe. — Re Haiuks 
(1882), 16 S. A. L. K. 71.— AUS. 

d. .] — Whom parties answer- 

ing the description in an advertise- 
ment in an English paper us having 
stolen bonk notes, were arrested in 
Newfoundland, having the notes upon 
them. Sc committed by the magistrate 
for “ feloniously diroulating ” & 

** feloniously having in theii possession" 


such notes : — Held : these conunit- 
meuts were bad, but that in such cases 
whore there was sufiicieat suspicion 
of their having committed a felony 
prisoners might be detained to that 
part of the Queen’s dominions where 
the alleged crime was triable. — Re 
Buadsuaw & O’Kelly (1848), 3 

Nfld. L. 11. 44.— NFLD. 

e. .] — A warrant for com- 

mittal purporting to be made under 
Fugitive Oflondei's Act, 1881, not 
showing or alleging an extraditable 
otienoo, is bad. — He Holmes (1903), 
23 N. Z. L. U. 11.— N.Z. 

f. .1 — A warrant issued under 

Fugitive Offenders Act, 1881, need 
not contain a statement that the crime 
allogod is one foiling within the pro- 
visions of B. 9 of that Act. 

Such warrant is not bound to bo 
addressed to some spccifio person for 
oxocutiou & is Butfioiently oudoised by 
the more signature of a Judge of a 
superior ot. os an endorsement. 

Whon a fugitive is arrested in the 
Transvaal on a warrant endorsed 
by a Judge of the Transvaal Provincial 
Divn. the arrest cannot be set aside 
on the ip'ouud that the fugitive W'as 
iiiegaliy brought Into the Transvaal. — 
K. V. IIOBEIVI'SON (1912), T. P. D. 10.— 
S. AF* 

g. Trivial offence.] — Arrest of per- 
son under New Zealand warrant for 
disobodieuoe to order for payment of 
money : — Held : a ** trivial offence *' 


Sc prisoner released on giving security 
for payment. — Ex p. Counsel (1887), 
8 N. S. W. L. R. 315 ; 4. N. S. W. W. N. 
74.— AUS. 

b. Appeal — From order of maqis^ 
Irate — Lhscharjnng offender — Juriadic- 
tion of Full Court.] — ^Where a person 
apprehended under Fugitive Offenders 
Act, 1881, has been discharged from 
custody by order of a Judge, the ITdl 
Ct. h8M no jurisdiction to entertain an 
appeal. — Re Marshall (1901), 27 

V, L. li. 205.— AUS. 

k. .] — An order by a 

police magistrate of Victoria purporting 
to act as a " magistrate of a British 
possession " under Furtive Oflenders 
Act, 1881, s. 39, cannot be the subject 
of an order of review. — O’Donnell 
V. MoKelvie, [19061 V. L, K. 207. — 
AUS. 

l. Jteiumino offender .] — 

Where a magistrate made an order 
under Fugitive Oflendeia Act, 1881, 
returning a fugitive offender to a 
British possession, upon the ground that 
the matters set out in s. 14 of the Act 
had been proved to his satisfaction, 
his decision upon the facts is subject to 
review by the Ct. I’ho Ct. will not 
overrule tho magibtrate’s decision if 
satisfied that the evidonoe adduced is 
such as to bring the offenoe charged 
within the Act. — K ubtz v. Aicken 
(1889), 9 N. Z. L. R. 673.— H.Z. 

m. Befusing discharge.] 

— ^When an application for discharge 
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Sect, 2. — Procedure: Sub-sects, 1 d: 2.] 


for deft, urges this ct. to order that the trial should 
take place at G., & with that view deH. should be 
returned to G. The ct. undoubtedly has power so 
to order, & it is, as it seems to us, not mei-ely 
^thin our competence, but our duty so to order, 
^ we see reasons which ought to operate on us 
judicially why deft, ought not to be returned to 
the particular place demanded where the affair 
was alleged to have been committed, & why be 
should be tried in another place. That we have 
the power seems to mo to be clear. Under the 
Order in Council in tliis c^ise, third division, clause 
11, it is provided; “ For better effectuating the 
prov'isions of this order concerning the power & 
authority of the Supreme Ct. of G., in communica- 
tion with the Ct. for M., the Supi*eme Ct. shall 
ii^ve . . an original jurisdiction concurrent with 
the jurisdiction of the Ct. for M. to be exercised 
subject to & in accordance with the provisions of 
this order ” (Lord Russell, C.J.). — R. v. Spils- 
BURY, [18981 2 Q. B. 015 ; 07 L. J. Q. B. 938 ; 79 
L. T. 211 ; 02 J. P. 000 ; 14 T. B. K. 579 ; 42 Sol. 
Jo. 717 ; 19 Cox, C. C. 100, D. C. ; suhsequent pro- 
ceedingsjsub nom. Spilsbury v. It., [1899] A. C. 392, 
1*. C. 


Ar^talwns ; — As <o (1) Gonsd. R. v. Brixton Prison, Ex p. 

2 K. B. 105C ; R. v. Phillips (1922). 128 
L. r. 113. Reid. R. V. Hole (1898), 14 T. L. R. 678. 


156. Circumstances influencing exer- 

cise of power.] — Where a magistrate had made an 
order under i^gitive Offenders Act, 1881 (c. 09), 
s. 5, committing to prison a person charged with 
having committed an offence to which Pai’t I. of 
Fugitive Offenders Act, 1881 (c. 09), applies, in 
some part of Her Majesty’s dominions, to await his 
return to the place where the offence was alleged 
to have been committed, the Q. B. Div., without 
deciding whether it had jurisdiction to admit the 
accused to bail, decided that under the i>ai’ticular 
circumstances, even if it had the power, it w’ould 
not exercise it.— R. v. Hole (1898), 02 J. P. 010 ; 
14 T. L. R. 578, D. C. 

AnnokUion :~Diatd, R. v. Spilsbury (1898), 62 J. P. 600. 


I 167. Discretion of magistrate.] 

— ^R. V, Spilsbury, No. 166, ante, 

158. To place other than that where 

offence committed — Discretion of court — ^Under 
Order in Council.] — R. v, Spilsbury, No. 165, 
ante, 

159. Bankruptcy proceedings pending — 

Procedure.] — ^A bkpt. who is under a criminal 
charge is bound to answer questions put to him 
by the official receiver at his public examination 
relating to such charge, even though they may 
tend to incriminate ham. The usu^ practice in 
such cases is not to press such questions, but to 
adjourn the public examination until after the 
trial of the bkpt. in the criminal charge. Such 
practice, however, will not be followed in cases 
where an application to extradite the bkpt., or 
to hand him over to the authorities of a colony, is 
pending : or where for other reasons it is desirable 
that the examination should be proceeded with 
without delay . — Re Atherton, [1912] 2 K. B. 
261 ; 81 L. J. K. B. 791 ; 106 L. T. Oil ; 28 
T. L. R. 339 ; 66 Sol. Jo. 440 ; 19 Mans. 120. 

Application for habeas corpus.] — See Part 1., 
Sect. 3, sub-sect. 6, ante. 

Appeal from refusal to grant habeas corpus.] — 

See Crown Practice, Vol. XVI., p. 270, Nos. 
795-801. 

160. Appeal where habeas corpus granted — By 
ct. of competent jurisdiction.] — No appeal lies 
from an order of a competent ct. for the issue of 
a writ of habeas corpus where the ct. doteimines 
the illegality of appet.’s detention & his right to 
liberty, although the order does not direct his 
dischai'ge. Upon the application of a man whom 
the Home Secretary had caused to be aiT(‘8tcd & 
deported to Dublin, where he was interned by the 
Govt, of the Irish Free State, the Ct. of Appeal, 
reversing the decision of the Div. Ct., granted an 
order iiisif which they subsequently made absolute, 
for the issue of a writ of habeas corpus directed to 
the Home Secretary, the ct. holding that the 
detention was illegal as the Home Secretary had 
no power to order a person to bo interned in the 


has been refused by a ma^strate, the 
proper mode of appeal Is not by 
proceedings under Justice of the 
Peace Act, 1908, but by motion 
the Supreme Ct. to discharge the 
prisoner . — Jte MimuAY Ross (a 
PRISONER), [1921] N. Z. L. R. 292.— 


n. Discharge of fugitive — Leave to 
appeal — IV hen minted .] — A fugitive 
from South .Africa who hod been 
wprehended in N. S. \V. \mdcr 
Fugitive Offenders Act, 1881, was 
committed by a magistrate to prison, 
to aw^t his return. On application 
for a corpus the Supreme Ct. 

ordered the discharge of the fugitive 
on the ground that the evidence 
adduced before the magistrate did not 
raise a “ strong or probable '* pre- 
sumption that the fugiUve had com- 
mitted any of the offences mentioned 
fieW ; the fact that 
if the fugitive was returned to 8. Africa 
an important ouestion of law might 
arise on the trial is not sufficient reason 
for granting leave to appeal in such a 
c^.--5)olli8 V . Smith (1909). 9 
C. L. R. 490.— AUS. 


O. Application for — JVhethe 

Ifubma coTpois proceedings avaitubU.]- 
It iB not proper for an application fo 
^h^ under Fugitive Offender 
Act, 1881, 8. 10 or s. 19, to be mad' 
by way of proceedings for habea 
corpu8,h-Itt Murray Ross (. 


PKisoNEit), [1921] N. Z. L. R. 292. — 
N.Z. 

p. Provisional warrarU — Necessity 
for indorsemeni.] — Prisoner was 
arrested in Toronto on a provisional 
warrant under Fugitive Offenders 
Act, R. S. C. 1906, pursuant to a 
warrant for his apprehension issued by 
a justice of the peace In Ireland, 
&, after an enquiry before the police 
mc^stratc for Toronto, was oommitted 
by him to prison to await return 
under the Act. Prisoner was appre- 
hended & brought before the magistrate 
Sc so committed without the warrant 
having been indorsed as provldeil by 
8. H of the Act : — Held : the magistrate 
had no Juiisdiction to enter upon the 
inquiry & therefore no jurisdirtion 
to commit prisoner, under s. 12 of 
the Act. — R. V. WiSHART (1910), 18 
Can. Crim. Cas. 146; 22 0. L. R. 
594.— CAN. 

a. IIow obtained .] — ^An infor- 

mation for the puiuoso of obtaining 
the issue of a provisional warrant to 
apprehend a fugitive luidor Fugitive 
Offenders Act, R. S. C. 1906, may bo 
laid upon information & belief, & 
witnesses need not be examined in 
support unioss the magistrate con- 
siders it desirable or ueoessary. — 
lie Uakri<son (No. 1) (1919), 25 
B. C. 11. 433.— CAN. 

T. Issue of — Whether justice of 

peace competent to issue.}— It Is not 


necessary to authorise the issue of a 
provisional warrant under Fugitive 
Offenders Act, 1881, s. 4, that them 
should be in ejristence a warrant under 
s. 3. A Justioc of the peace is not 
competent to issue a provisional 
warrant . — Re Holmes (1903), 23 N. Z. 
L. R. 11.— N.Z. 


s. Evidence — Admissibility of de- 
^silions.] — Depositions made in 
Natal in proceedings Instituted in the 
Colony, which are the basis of a 
criminal charge there against a person 
who has come to Victoria may be 
received in evidence before a magis- 
trate on prooeedings under Fugitive 
Offenders Act, 1881, to have that 
person sent back to Natal, there to be 
tried on that charge. — ^MoKklvky v. 
MsAonsB (1906), 4 C. L. R. 265. — ^AUS. 

t. .] — Depositions though 

taken before any charge has been 
laid, on a preliminary inquiry held 
in the country from which the 
fugitive has fled, are admissible in 
ovidenoo on an applloation before a 
magistrate for the rotiirn of the 
fugitive ulfeudor. — Ex p. Qlabbon 
(1918), 18 S. R. N. a. W. 230; 35 
N. 8. W. W. N. 79.— AUS. 

a. Power of magistrate to com- 

pel attendance of tcifness.]— Fugitive 
Offenders Act, 1881, s. 29, permitting 
a magistrato to take depositions for 
the purposes of the Aot in the absence 
of the euwused in like xuazmor as if he 
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Irish Free State ; &, owing to a doubt whether 
the Home Secretary had control of the body, the 
order allowed him a week within which to make 
his return to the writ. Before the week had 
elapsed an appeal by the Home l^cretary to 
the House of Lords was heard on the question 
of competency; — Held: notwithstanding the 
generality of the language of Appellate Jurisdic- 
tion Act, 1870 (c. 59), s. 3, the House had no 
jurisdiction to entertain the appeal.— Secretary 
OP State for Home Affairs v. O’Brien, [1923] 
A. 0. 003 ; 92 L. J. K. B. 830 ; 129 L. T. 677 ; 87 
.T. P. 174 ; 39 T. L. It. 038 ; 07 Sol. Jo. 747 ; 
21 L. G. B. 009 ; 27 Cox, C. C. 400, H. L. ; 

previous proceedmgSj sub nom. R. v. Secretary 
OF State for Home Affairs, Ex p. O’Brien, 
[1923] 2 K. B. 301, 0. A. 

161. Relief refused under Fugitive Offenders Act 
1881 (c. 69), s. 10 — ^No appeal to Court of Appeal.] — 

A decision of the K. B. Div. discharging an order 
nisi for a writ of habeas corpus to bring up the 
body of a person committed to prison by a magis- 
trate under the Fugitive Offenders Act, 1881 
(c. 09), is a decision in a “ criminal cause or matter ” 
witliin t[ie meaning of Supremo Court of J udicature 
Act, 1873 (c. 00), s. 47, & thei*cfore no appeal lies 
fix)m it to the Ct. of Appeal. A native of India 
having, under Fugitive Offenders Act, 1881 (c. 69), 
8. 5, & in pursuance of an Indian warrant charging 
him with certain offences, been committed to 
prison by a metropolitan police magistrate to await 
his return to India, an application was made on 
his behalf to the K. B. l>iv. of the High Ct. of 
J ustice for an order nisi for a writ of habeas corpus 
addressed to the governor of the prison. The 
1C. B. Div. made an order nisi calling upon the 
governor of the prison to show cause why a writ 
of habeas corpus should not issue directed to him 
to bring the body of appet. before the Ct. This 
order was expressed to be made on various groimds, 
one of which was that following the words of 
Fugitive Offenders Act, 1881 (c. 69), s. 10, it would 
be “ unjust or oppressive or too severe a punish- 
ment to return ” appet. to India, because the 
alleged offences were of a “ trivial nature,” & 


because the application for his return was not 
“ made in good faith in the interests of justice.” 
On the hearing of the argument on cause being 
shown before the K. B. Div. questions arising 
under Fugitive Offenders Act, 1881 (c. 69), s. 10, 
were discussed by counsel & were considered by 
the judges in their judgments, but the order of 
the ct. as drawn up & perfected was simply an 
order that the order nisi should be discharged. 
The Ct. of Appeal havii^ dismissed an appeal 
by appet. from that decision on the gi’ound that 
it was a decision in a criminal cause or matter, 
the appet. made an original application to the 
Ct. of Appeal to exercise in his favour the powers 
conferred on the ct. by Fugitive Offenders Act, 
1881 (c. 69), 8. 10, which empowers a ” superior 
ct. ” in the circumstances therein mentioned to 
discharge appet. or make such other order as 
to the ct. seems just. The objection was taken 
on the part of the Crown that, assuming the Ct. 
of Appeal to be by virtue of Fugitive Offendeis 
Act, 1881 (c. 69), s. 39, a ” superior ct. ” within 
the meaning of Fugitive Offenders Act, 1881 (c. 09), 
s. 10, having concurrent jurisdiction with the High 
Ct., this application could not be entertained, for 
the matter of the application was res judicata 
between appet. & the Crown : — Held : inasmuch 
as the only matter which the records of the ct. 
showed to have been adjudicated by the K. B. Div. 
was that the order nisi for a writ of habeas corpus 
should be discharged, the matter of this application 
was not res judicata^ &> the Ct. of Appeal had no 
jurisdiction to entertain the application. — B. v. 
Brixton Prison (Governor), Ex p. Savarkar., 
[1910] 2 K. B. 1056 ; 80 L. J. K. B. 57 ; 103 L. T. 
473 ; 26 T. L. B. 561 ; 54 Sol. Jo. 635, C. A. 

AnnokUiona : — Consd. II. v. Garrett, Ex p. Shaif, [1917] 

2 K. B. 99. Befd. Ex p, Le Gros (1914), 30 T. L. 11. 249 ; 

Home Secretary r. O’Brien (1923), 39 T. L. K. 638. 


Sub-sect. 2. — Inter-Colonial Backing of 

Warrants. 

See^ generally t Fugitive Offenders Act, 1881 
(c. 69), & cases infra. 


were present, should be road in com- 
bination with the Criminal Code 
relatingr to preliminary inquiries, & 
the magistrate may compel a witness 
to attend & give evidence against the 
aocusod under the Act. — H. v. Simpson, 
lU Whitla (1910), 33 W. L. R. 647. 
833 : 9 W. W. R. 980, 1401.— CAN. 

b. Oral evidence by constable 

prodticino toarrant.}— Whom a con- 
stable from one colony, who produces 
a warrant issued thoie, deposes on 
oath before a magistrate in another 
colony that the oflenoe recited in the 
warrant is an oflenoe publishable by 
law in the first-mentioned colony, this 
is evidence upon which the magistrate 
is entitled to act in the absence of 
evidenoo to the oontraiy . — Re Trks- 
BiuuB (1905), 25 N. Z. L. K. 289.— N.Z. 

0. Confinnaiion on habeas corpus— 
Primd fade case must be made out ,] — 
Extradition from Canada to another 
British possession will not be con- 
firmed on habeas corpus unless a 
primd fade ease of guilt is made out to 
the satislaGtion of the superior ct. to 
which the accused has made applica- 
tion for discharge . — Re Hakrison 
(No. 3) (1919), 25 B. 0. R. 646.--OAN. 

d. When rejused .] — ^It is only in 
a clear case that a person oharged as 
a fugitive ofleuder under IfSiigltive 
Oflenders Act, 1881, should not be 


returned. — Re Coutts (1902), 22 N. Z. 
L. R. 203.— N.Z. 

e. Jurisdiction of magistrate — Con- 
current with that of Supreme Court.] 
— When the return of a prisoner is 
sought under h'ugitive Offenders Act, 
1881, s. 14, a nuMiistrate has, tmder 
8. 19, eonourront jurisdiction with the 
Supremo Ct. to order his discharge 
Instead of his return. — Re Muuuay 
R oss (A PHISUNSR), [1921] N. Z. L. R. 
292.— N.Z. 

f. Trial of prisoner for crime other 
than that for whidk extradited.}— A 
fugitive offender extradited under 
44 & 45 Viet. o. 69, may be tried for a 
crime other than that upon which he 
has been extradited. — It. v. Esseb 
(1888), 9 N. L. R. 238,— S. AF. 

g. Discharge of prisoner — Want of 

proof of idetuity — JLiabilUy to re-arrevt 
on same voarrant .] — An offender brought 
boforo a magistrate under a foreign 
warrant, endorsed under Fugitive 
Offenders Act of 1881, s. 13, & dis- 
oharged for want of preof of identity 
cannot validly be re-arrested on the 
same warrant. — Jackson t?. A.-G. 

(1910), L. L. R. 327.-3. AF. 


PART 111. SECT. 2, SUB-SECT. 2. 

h. Indorsement — By Slate governor — 


Validity of.] — Since the establishment 
of the Commonwealth of Australia, 
a warrant for the apprehension of a 
fugitive caimot be properly indorsed 
under Fugitive Offenders Act, 1881, 
8. 3, by the Governor of any of the 
States forming part of the Common- 
wealth. — R. V. Pierson, Ex p. Small, 
[19051 S. R. Q. 5.— AUS. 

k. Sufficiency of.] — Held : 

an indorecd warrant whioh alleged 
that deft, haid committed the orlme 
of Ckm travelling Law 47 of 1887 
(Natal), R. 76, was sufficient to give the 
magistrate in Viotoria jurisdiction to 
commit deft, to prison to await his 
return to Natal. — MoKblvky v. 
Mraguek (1906), 4 0. L. R. 265. — 
AUS. 

l. Presumption that voarrant regularly 
issued.] — Appot. was arrested in 
Natal under a warrant Issued In the 
Transvaal Sc backed by the assistant 
magi^rate of Durban : — Held : a 
mai^trate acting imdor Act 27 of 
1912, B. 11 (1), is not bound to satisfy 
himself in any particular way that the 
warrant was regularly issued Sc unless 
it can ho shown that he acted lire- 
^Isirly or wrongly it may be assumed 
that he has saUsflod himself for the 
maxim omnia preesumuniur rite esse 
acta applies. — Patel v . A.-G. (1917), 
38 N. X. R. 1.— S. AF. 
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Extradition and Fuoitive Offenders. 


Part IV. — Examination of Witnesses for Foreign Tribunals. 


6Yc B. S. C., Ord. 37, r. 54 ; 


Extradition Acts, 1870 (c. 52), s. 24 ; 


1873 (c. 00), 8. 5. 


EXTRAORDINARY RESOLUTION. 

t^ee Companies. 

EXTRAORDINARY TRAFFIC. 

See Highways, Streets and Bridges. 

EXTRA-PAROCHIAL PLACES. 

See Eoclesiastical Law. 

EXTRA-TERRITORIALITY. 

See Aliens ; Constitutional Law ; Dependencies ; Fisheries. 

EYE-WITNESS. 

See Evidence. 


EYOT. 

See Waters and Watercourses. 
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Past I.— Classification and Definitions. 

Note. — The principal Act now in force in England is Factory Workshop Act, 1901 (c. 22), referred 
to as 1901 Act, which largely re-enacted <fi? consolidated Factory Workshop Act, 1878 (c. 16), 
amending Acts. In considering the cases, regard should he had to their dates <fe the Act under 
which they were decided. 


Part I. — Classification and Definitions. 


Sect. 1. —FACTORIES. 

Sub-sect. 1. — In General. 

See 1901 Act, s. 149 (2), (4), (5). 

Use of mechanical power — As distinguished from 
workshop.] — See 1901 Act, ss. 116, 149. 

1. Machinery set 8e kept In motion by 

hand.] — (1) Premises in which machinery is set 
in motion & kept in motion by hand-power only 
are not premises wherein “ mechanical power ” 
is used within the meaning of Factory & Workshop 
Act, 1878 (c. 16), s. 93, & the use of such machinery 
does not constitute the premises a factory within 
Workmen’s Compensation Act, 1897 (c. 37), s. 7. 

It was said, & the county ct. judge so held, that 
the machinery in this case was driven by mechanical 
power, although it was in fact kept in motion by 
hand-power & that it was not necessary that the 
“ other mechanical power ” contemplated by 
[above sect.] should bo ejusdem generis with steam 
power or water power. With that part of the 
judgment of the county ct. judge I cannot agree 
(("oiJJNS, M.B.). 

(2) A warehouse may be a factory within Work- 
men’s Compensation Act, 1897 (c. 37), s. 7, although 
it is not part of, or adjacent to, a dock, wharf, or 
quay, & is not contiguous to water. — Willmott v. 
Paton, [1902] 1 K. B. 237 ; 71 L. J. K. B. 1 ; 85 
L. T. 669 ; 66 J. P. 197 ; 60 W. R. 148 ; 18 T. L. R. 
48 ; 46 Sol. Jo. 49 ; 4 W. C. 0. 65, 0. A. 

AnnoinlioTis : — As to (2) Be!d. Buckingham v. Fulham Corpn. 

aU05),__53 W, 11. 628 ; DosweU v. CoweU (1906), 95 

L. A* 

Compare Nos. 17-21, post. 

2. Geographical limits of factory — Buildings 
great distances apart — Part of same establishment — 
Whether separate factories.] — ^Applts. carried on 
the business of calico printers at two places 
distant from each other seven mUes. The business 
of a calico printer consists of four processes, viz. 
bleaching, printing by impressing the pattern on 
the bleached cloth by means of mordants, dyeing, 
& finishing. Three of the processes, viz. the 
bleaching, dyeing & finishing were performed at 
one branch of the establishment, & the fourth 


viz. the printing at the other : — Held : a child 
employed on the premises, where the bleaching, 
dyeing & finishing were performed, was employed 
in “an incidental printing process ” within 
8 & 9 Viet. c. 29, 8. 2, Sc the place where he was so 
employed formed part of “ the establislunent where 
the cliief process of printing was carried on “ within 
that Act & consequently applts. were not liable to 
be convicted of an offence against Bleacliing 
Works Act, 1800 (c. 78), in employing him without 
a schoolmater’s certificate. 

It appears that the works at M. having some 
years ago become inadequate, applts. transferred 
part of their works to V. but the principal part 
of the work continued to be carried on at M. 
In a commercial sense therefore V. was clearly 
part of one entire establishment. It was con- 
tended for resp. that the statute [8 & 9 Viet. c. 29, 
s. 2] did not mean forming part in a commercial 
sense. But I see no reason for confining the 
meaning to local proximity. The whol43 sub- 
stantially forms one establishment (Erle, O.J.). — 
Hoyle v. Oram (1862), 12 0. B. N. S. 124 ; 31 
L. .1. M. 0. 213 ; 27 J. P. 74 ; 8 Jur. N. S. 1154 ; 
142 E. R. 1090. 

Annotation : — ^FoUd. Ctoles f. Dickinson (1864), 16 C. B. N. S. 

604. 

3. .]— (1) By 7 & 8 

Viet. c. 15, s. 73, premises which are used solely 
for the manufacture of paper are excluded from the 
operation of the Factory Acts. 

(2) A. was possessed of paper mills in Hert- 
fordshire & of a mill at Manchester. At the latter 
' place he employed steam-power to prepare what 
IS called “ h^f-stuff ” which is made from cotton- 
waste Sc refuse & rags. The half-stuff was after- 
wards sent to the mills in Hertfordshire to be 
manufactured into paper : — -Held : the mill at 
Manchester was exempted from the operation 
of the Factory Acts, although the “ haft-stuff ” 
was capable of being converted into articles other 
than paper. 

In this case the ma^trate decided that rcsp.’s 
mill at M. Sc their mms at H. formed two parts 
of one Sc the same establishment or “ factory.” 
The magistrate’s decision was right. It appears 


PART I. SECT. 1, SUB-SECT. 1. 

a. ** Premises used for * preparinq 
articles for sale.* ”] — Defts. occupied 
pTemiBos in which four ^rsons were 
employed by him In sorting, weighing 
& packing into cartons & boxes 
nails manufactured by him ; — Held : 
these persons were employed in 
preparing articles for sEde ** & the 
premises were a ** factory or work- 
room.*’ — ^A ldbrson V. Gold, [19091 
V. L. n. 219.— AUS. 

b. Articles retaining original 

eharacter.] — ^A warehouse, belonghtf 
to importers Sc distributors of soft 
goods, in which goods when reoeived 
were unpacked, tioketed, sold. Sc 
when sold, repacked for delivery to 
purchasers, is not a *' factory.” — 
Bull (Henry) Sc Co., Ltd. v. Holden 
(1912), 18 a L. H. 589.— AUS. 


0 . .1 — Four or more 

persons wore engaged on deft.’8 
promises in (a) Comprising wool into 
smallor compass for ^ipment in order 
to reduce freight charges ; (b) Sorting, 
drjring Sc spraying vdth preservative 
sheepskins, to prevent weevils from 
attacking thorn ponding Sc during 
shipment ; (c) Salting hides to preserve 
them pending Sc during shipment. All 
the goods had proviouidy boon sold 
in the local market. Sc were in deft. *8 
premises i>ending shipment by the 
purchasers for whom defts. were 
treating them : — Held : none of these 
operations was a ” preparing for trade 
or sale ” Sc defts.* premises did not 
require reglstratloii as a factory. — 
Billtnoham V. Nsw Zealand Loan 
Sc Mbroantilb Agency Co., Ltd., 
[19141 V. L. R. 331.— AUS. 

d. Place where etedricUy generated 


— For use of tenants of person genera- 
ting.] — plaoe, where electrialty is 
generated for the supply of heat or 
fight or power to tenants of the mrson 
generating it, la a factory. — Tipple 
V. Geelong Harbour Trust Combs.. 
[19141 V. L. R. 407.— AUS. 

e. Place ** where not more than 
five persons employed.**]^PTeixiiaeB 
where seven ];>er8ons are found worklnig 
upon or about the machinery but 
three arc the employers of the others, 
is a place “ where not more than five 
persons are employed,” within the 
proviso in Factories Act, R. S. O. 
o. 250, 8. 2, &: a oonviotion of the three 
employers, under s. 19, for keeping 
the premiss in a dangerous state was 
juashodjjjj-R. V. Weir, 20 O. L. T. 

f. JUerchant tailors* store.} — Held: 
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Sect, 1. — FactorieH: Svib-aecta. 1 <16? 2.] 

that the miU at M. was used by resps. for tljo 
purpose of turning cotton-waste into Avhat is 
called half-stuff, which, after going throiigli certain 
processes is conveyed to the mills at A. & there 
the manufacture is completed. Each step in that 
process is a step in the manufacture & the dis- 
tance between the two places is wholly immaterial 
(Erle, C..T.). — Coles r. Dickinson (1804), 10 

C. B. N. S. 004 ; 4 New Bep. 335 ; 33 1.. J. M. C. 
235 ; 33 U J. G. P. 312 ; 10 L. T. 010 ; 10 Jur. 
N. S. 802 ; 12 W. K. 918 ; 143 E. R. 1204. 

Annotation: — As to (1) Re!d. Whymper v. Harney (18C5), 

18 C. B. N. S. 243. 

See No. 180, post, 

4. “ Place situate within curtilage ** — 

Sole use for purpose other than process carried 
on in factory — Separate factory.] — Reaps, were 
occupiers of a factory for the manufacture of iron 
& tin plates, & by the side of their factory & 
within the curtilage thereof, upon a site wliich 
liad been cleared for the purpose of creating a 
new mill thereon, there was a crushing machine 
driven by a steam-engine, & used solely for crush- 
ing stone & making mortar & cement for the new 
works intended to be erected on that site. Both 
the steam-engine & crushing machine were upon 
that site. Upon an information under 1901 Act, 
for not securely fencing the dangerous paits of 
tliis machinery, the justices were of opinion that 
the machinery was not securely fenced, but they 
decided that the place on which the engine & 
crusher stood, though within the close, curtilage, 
& precincts forming the factory, was a place 
solely used for a purpose other than the manu- 
facturing process carried on in the factory, within 
s. 149 (4) of above Act, & therefore could not be 
deemed to be a part of the factory, & was not a 
separate factory in itself, <fc they dismissed the 
information upon that ground : — Held : the justices 
having found that the site on which the machinery 
was not a part of the area of the existing factory, 
but was a place or area separate &; apart from the 
factory, they were right in holding that the case 
came within the exemption in s. 149 (4), as the 
machinery in this separate area was being solely 
used for a purpose other than the manu- 
facturing process carried on in the factory. — 
Lewis v. Gilbertson & Co., Ltd. (1904), 91 
L. T. 377 ; 68 J. P. 323 ; 20 Cox, C. C. 077, 

D. C. 

5. How determined.] — In these cases 

[factories, etc.] the walls or fences built round the 
factory fix the boundaries & determine the area 
(Lord Atkinson). — Back v, Dick Kerr & Co., 
Ltd., [1906] A. C. 325 ; 75 L. J. K. B. 569 ; 94 


AND Shops. 

, L. T. 802 ; 22 T. I.. R. 648 ; 8 W. O. C. 40, U. L. ; 

I affg., [1906] 2 K. B. 148, C. A. 

Annotations: — Oonsd. Rlmraor v. Premier Qofl Enffino Co. 
(1907), 97 L. T. 220. Retd. Rogera r. Cardiff Corpn., 
11905] 2 K. B. 832. Mentd. Hnndfoivl r. Clark (1907), 
97 li. T. 124. 

6. Part of building used as factory- When 
building not a factory.] —A building was let by the 
owners before 1892 to different tenants. Upon 
the second, third, & fourth floors businesses wei*e 
carried on which were “ non-textile factories ” 
within Factories & Workshop Acts, but the 
tenants of the basement, ground, & first floois 
did not carry on businesses within those Acts. 
In an arbitration under Factory & Workshoj) 
Act, 1891 (c. 75), s. 7, the owners were ordered 
by the award to provide staircases thereto from 
the top of the building to the bottom, which would 
necessitate an encroachment upon the lower floors 
of tlie building : — Held : there was no jurisdiction 
under the Acts to require that such alLu’ations 
should be done os would necessitat-e such encroach- 
ment upon those floors of the building w’hich were 
not factories, as only the second, third, & fourth 
floom were factories within Factories & Work- 
shops Acts. — I jOndon County Council v. Lewis 
(1900), 69 L. J. Q. B. 277 ; sub iioin. He I^ondon 

I County Council & Lewis, 82 L. T. 19.j ; 61 
J. r. .39 ; 16 T. L. R. 137, D. C. 

AnnotaWms : — ^Apld. Toller t). Spiers & Pond, [1903] 1 Ch. 
362. Reid. Brass r. L. C. C. (1901). 91 L. T. 314. 

7. Whole building used as factories — Parts 
by different persons — When each part a separate 
factory.] — T oli^r v. Spiers &; Pond, I..td., No. 
91, post. 

g. ,] — ( 1 ) A building is not 

a “ tenement factory ” within 1901 Act, s. 149 (1 ), 
where the mechanical power employed in the 
dilTei'ent parts of the building occupied by different 
I>ersons is derived from separate sources situated 
upon those i)arts respectively, inasmucli as 
mechanical pow(‘r is not “ supplied to ’* different, 
parts of such a building within the meaning of 
above sub-sect. 

(2) Semhle : adjoining premises consisting of 
two factories, the one in part superimposed upon 
the other, & a builder’s store, approached by 
separate entrances, cannot properly be described 
as “ buildings situate within the same close or 
curtilage ” within the definition of “ tenement, 
factory ” in above sub-sect. 

I assent to the view that these buildings are not 
“ situate witliin the same close or curtilage ” 
within the meaning of s. 149 (1). Wo should be 
in great difficulties if we were to hold that the 
mere fact of one factory overlapping another 


a store ooenpied by merchant tailors, 
the rear part being used as a tailor- 
in? department Sc the front as a 
retail sale department, 14 persons 
bein? employed in the former, was a 
“ factory.^’ — B ubke v, Fbrouson 
(1907), 13 O. L. 11. 479.— CAN. 

?. Use of mechanical power.] — The 
word “ factory " applies to every 
building in which machinery driven 
by mechanical power is used, & is not 
restricted in its meanln? to biilldin?s 
used for industrial purposes. — 
Western Trust Co. v. Duncan & 
Willoughby (1915), 30 W. L. It. 
921 ; 21 D. L. 11. 401 ; 8 Sask. L. R. 7. 
— CAN. 

h. Laundry — Worked by owners liv- 
ing onpremises.] — laundry operated 
by several persons, all workln? & 


sharing in the profits equally, & all 
livln? on the premisos, 8c with no 
others employed 8c no one rooeivin? 
compensation for work other than as 
aforesaid, is not a “ factory.*’ — R. v. 
Chow Chin, I1920J 2 W. W. R. 997.— 
CAN. 

k. .] — Four Chinamen 

who lived 8c prepared tWr meals in 
a house in which wore two bedrooms 
upstairs, an Ironinff-roora. dining-room 
8c kitchen on the ground floor 8c a 
washing-room in the basement, ob- 
tained a licence to operate a laundry 
on the premisos. They wore con- 
victed for operating in prohibited 
hours ; — Held : Factories Act, s. 2 (d), 
contemplates the existence of a 
“ dwellfng-bouBo ” & a “ factory ” 
in the one building 8c the conviction 
should be sustained. — R. v. Chong 


Kee (1922), 37 Can. Crlm. Cas. 22; 
29 B. C. R. 166.— CAN. 

l. Room of surgeon dentist — Used 
for mechanical part of business — 
Employmerd of apprentices.] — The 
term " handicraft ” fn Factories Act, 
1894, 8. 2, has not a teobnloal meaning, 
8c must be construed In a popular 
sense. Where a surgeon dentist em- 
ploys for hire two or more apprentices 
fn the mechanical part of his business, 
the room in which such part of his 
business is carried on is a factory. — 
Armstrong v. Maxwell (1895), 13 
N. Z. L. R. 630.— N.Z. 

m. Oeographical limits of factory.] 
— The promises of resp. oo. consisted 
of land on which stood tlio factory 
building, stables, olBoes, 8c the dwelling- 
house ox the manager, ail in the same 
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caused them to be within the same curtilage 
(Kennedy, J.)- — Brash v. London County 
Council, [1004] 2 K. B. 336 ; 73 L. J. K. B. 841 ; 
91 L. T. 344 ; 68 ,1 . P. 305 ; 53 W. li. 27 ; 20 
T. L. K. 404 ; 48 Sol. Jo. 507 ; 2 L. U. K. 800, 
D. C. 

9. Adjacent buildings — Having Internal com- 
munication — Whether same factory.] — Hard- 
castle V. Jones, No. 28, 'poai. 

10. Connected by bridge — 1901 Act, 

S. 14 (2).] — Two adjacent houses were let by the 
same owner to the same tenant on separate leases. 
They were occupied by the tenant for the purposes 
speciAed in 1901 Act, s. 149 (1) (c). The houses 
were only connected by an emergency exit from 
the window of one to the roof of the other & by a 
bridge from the first floor of one to the corre- 
sponding level of the other. Over this bridge a 
constant traffic passed in the course of business. 
In one of the liouses more, in the other less, than 
forty x*^-'**!^^^*!* were employed. An umpire 
appointed pui*suant to s. 14 (3) & the first schedule 
of above Act, found that the two houses together 
constituted a “ factory ” witliin s. 14 (2) of above 
Act. On a ease stated tlio ct. was of opinion that 
the user, inter-communication, & process of 
manufacture on the premises as stated above were 
all facts bearing upon the question of whether the 
two houses constituted a “ factory & workshop ” 
within 8. 14 (2) of above Act. The umpire did not 
misdirect himself in taking them into consideration 
& there was substantial evidence in support of his 
decision . — Rc London (Jounty Council & Tubbs 
(1903), 08 J. P. 29 ; 1 L. Cl. K. 710, D.C. 

11. Gas main — Not part of gas works.] — A 

workman in the employ of a gas co. was, in the 
course of his employment, engaged in making a 
trench in the roadway, under which one of their 
gas mains was laid, at a distance of a quarter of 
a mile from the works where the gas was manu- 
factured, which works came within the definition 
of a “non-textile factory” given by 1901 Act, 
s. 149 (1) (c), when he was injui'ed by an accident 
arising out of & in the coume of his employment. 
The workman having claimed compensation under 
Workmen’s Compensation Act, 1897 (c. 37), s. 7, 
the county ct. judge held that, at the time of the 
accident, he was employed “ about a factory,” 
inasmuch as the gas main was pai-t of the gasworks, 
which were a factory, & accordingly awarded him 
compensation ; — Held : the main was not part 
of a factory & the workman was not employed 
“ about a factory ” within 1901 Act, & therefore 
was not entitled to compensation. — Spacey v. 
Howlais Gas & Coke Co., [1905] 2 K. B. 879 ; 
75 L. J. K. B. 5 ; 93 L, T. 085 ; 54 W. 11. 138 ; 22 
T. L. R. 29; 50 Sol. Jo. 42 ; 8 W. C. C. 29, C. A. 

12. Works in open air— Slate quarry — ^Not a 
factory .] — A slate quarry, a large open space 
extending over an ai*ea of 400 acres, the works 
of which are carried on in the open air, the only 
buildings being sheds & in wliich moi’e than fifty 
persons wei’o employed in splitting the rock 
into slates & shaping them for sale, is not “ a 
factory ” within 30 & 31 Viet. c. 103, s. 3 (7). — 
Kent v. Astlby (1809), L. R. 5 Q. B. 19 ; 10 B. & 


S. 802 ; 39 L. J. M. 0. 3 ; 21 L. T. 425 ; 34 J. P. 
374 ; 18 W. R. 185. 

Annotaliona : — FoUd. Redgrave v. Loe (1874), L. R. 9 Q. B. 
363. Reid. Hoaro v. Qreou. [1907] 2 K. B. 316. 

Manufacture of cement — Not a 

factory.] — Premises, consisting of ten aci-es, in 
which the manufacture of cement from chalk & 
mud is carried on chiefly in the open air, & in 
which 200 people are employed in jpinding & 
washing in mills, but in which there is no great 
building in which men & women are employed 
under cover, are not a “ factory ” within 30 & 31 
Viet. c. 103, 8. 3 (7). 

IMie legislature had the subject before them in 
1871, & they might then liave amended the former 
Acts if the decision of this ct. in Kent v. Astleyt 
No. 12, ante^ did not carry out wliat they in- 
tended should be the law (Blac-'KBURN, J.). — 
Redo RAVE r. Lee (1874), Jj. R. 9 Q. B. 303 ; 43 
L. .1. M. (J. 105 ; 30 L. T. 519 ; 38 J. P. 070 ; 22 
W. R. 857. 

.] — aSVc, notVi 1901 Act, s. 149 (5). 

Machinery for special purpose — Unloading ship.] 

— tSce l*art IV., Sect. 2, sub-sect. 1, post. 


SuB-sEur. 2 . — Textile Factories. 

SeCi nowy 1901 Act, s. 149 (1). 

14. ** Materials other than those enumerated** 
— ^Leather used with cotton & wool — Factory Act, 
1844 (c. 15), 5. 30.] — Applt. was the occupier of 
a factory witliin above Act, in which he manu- 
factured cotton & wool into a material termed 
“ webbing.” Applt. manufactured also braces & 
girths in rooms which were part of the factory, 
using for the purpose both the webbing manu- 
factured by himself & other webbing purchased 
by him. He was convicted, under above Act, for 
employing a child in the factory after the hour of 
one o’clock. The child was engaged in labour 
for the applt. in the manufacture of braces & 
girths, & the only process in which he was employed 
was the preparation of pieces of leather for being 
stitched to the webbing, but no part of the webbing 
itself, nor any machinery, was in the room in 
which he was so employed : — Held : the i*oom 
was not shown to be a room used solely for the 
manufacture of goods made entirely of any other 
material than those enumerated in the Act, & 
therefore applt. was rightly convicted. — Taylor v, 
Hickes (1862), 12 C. B. N. S. 152 ; 31 L. J. M. C. 
242 ; 6 L. T. 784 ; 9 Jur. N. B. 21 ; 142 E. R. 1100. 

15. ** Process incident to manufacture *’ — 
Winding thread on to spools.]-— A number of children 
were employed in a building where machinery 
worked by steam-power was used for the purpose 
of winding thread which had been previously 
manufactured elsewhere, fi*om skeins on to 
spools or reels, in which form it is usually sold : 
— Held : this building was a “ factory ** within 
3 & 4 Will 4, c. 103, & 7 & 8 Viet. c. 15. 

The process in question is a “ process incident 
to the manufacture ” within [the latter] statute, 


enclosure. Men were employed out- 
side the factory buildings in the 
enclosure, the whole of which was umnl 
for factory purposes only. It was 
necessary for the office staff to bo 

f >ro8ent when the factory was work- 
ng : — Held : the whole of the above- 

J. — ^VOL. XXIV. 


mentioned premistm wore Included in 
the term “factory,” — Kuddik v. 
Soimi Cantbrbuky Dairy Co. (1907), 
20 N. Z. L. It. 522.— N.Z. 


n. Machine <§* traction-engine in 
transit,] — A throshing-machino & 


traction-engine in transit to a place 
where they are to be used for thiesning, 
the engine being connected with the 
machine for no purpose but that of 
haulage do not oonstitute “ a factory.*' 
— Georgk V. Macdonald C1901). 4 
F. (Ct. of Seas.) 190.— SOOT. 


B B 



900 


Factories and Shops. 


Sect. 1. — Factories: Subsects. 2 <8? 3.] 

for it brings the cotton into a state in which it 
certainly was not at the time it was in the skein 
(OOCKBURN, C.J.)* — Haydon V. Taylob (1863)) 
4 B. & S. 519 ; 3 Now Bep. 116 ; 33 L. J. M. C. 
30 ; 33 L. J. Q. B. 70 ; 0 L. T. 382 ; 27 J. P. 
758 ; 12 W. R. 103 ; 122 E. R. 554. 

16. Covering steel strips with thread.] — 

The premises of a manufacturer of crinoline skirts, 
in which steam-power is used to work machinery 
which by the interlacing or plaiting of cotton 
threads together around & over every part of the 
strips of s^l, which are afterwards placed in the 
crinoline skirte, effects a covering for such strips, 
are a factory within Factory Acts. — Whympbr 
V. Harney (1865), 18 0. B. N. S. 243 ; 5 New Itep. 
369 ; 34 L. J. M. C. 113 ; 11 L. T. 711 ; 11 Jur. 
N. S. 269 ; 13 W. R. 440 ; 144 E. R. 436. 


Sub-sect. 3. — Non-textile Factories. 

See, now, 1901 Act, s. 149 (a), (6), (c),sched. VI., 
Parts I. & II. ; Factory & Workshop Act, 1907 
(c. 39), s. 1. 

17. Use of mechanical power — ** In aid of 
manufacturing process ’* — Cleaning bottles.] — By 

Factory & Workshop Act, 1878 (c. 16), s. 93 (3) (c), 
the expression “non- textile factory “ means any 
premises wherein any manual labour is exercised 
by way of trade or for the purposes of gain “ in 
or incidental to the adapting for sale of any 
article, & wherein or within the close or curtilage 
or precincts of which, steam, water, or other 
mechanical power is used in aid of the manu- 
facturing process carried on there.” Resps. 
occupied premises which they used solely for the 
purpose of washing bottles & bottling beer in their 
trade of wholesale & retail beer defers. Before 
the bottles were filled with beer, which was done 
by manual labour only, they were washed inside 
by a rotary binish driven by a small gas-engine, 
the bottles being held in position by hand : — 
Held : resps. premises were not a “ factory ” 
within above sub-sect. — Law v. Graham, [1901] 
2 K. B. 327 ; 70 L. J. K. B. 608 ; 84 L. T. 599 ; 
65 J. P. 501 ; 49 W. R. 622 ; 17 T. L. R. 474 ; 45 
Sol. Jo. 485 ; 3 W. C. C. 131 ; 19 Cox, C. C. 709, 
D. 0. 

AnnokUioM: — Distd. Hoaro v. Truman, Hanbuiy, Buxton 
1902), 71 L. J. K. B. 380. Cossd. Patoivon v. Hunt 
1909). 101 L. T. 571. 

18. Bottles filled by gas engine.] — 

Certain premises were used for the purpose of 
aerating & bottling beer in order to adapt it for 
sale as bottled beer. Gas engines were used for 
the purpose of aeration, but the bottling was done 
by hand, the bottling machine not being worked by 


mechanical power &> the bottle filling by means of 
the pressure of gas with which it had been aerated : 
— Held : these promises were a non-textile factory 
within Facto]^ & Workshop Act, 1878 (c. 16), s. 93. 
— Hoabb V . Truman, Hanbuby, Buxton & Co. 
(1902), 71 L. J. K. B. 380 ; 86 L. T. 417 ; 66 
J. P. 342 ; 50 W. R. 396 ; 18 T. L. R. 349 ; 46 
Sol. Jo. 299 ; 4 W. C. 0. 58 ; 20 Cox, 0. C. 174, 
D. C. 

AnnotaiUm : — Consd. Paterson v. Hunt (1909), 101 L. T. 671. 

19. Laundry.] — Owner v. Cotting- 

HAM Sanitary Steam Laundry Co., Ltd., No. 23, 
post. 

20. Steam to heat water — In tripe 

factory.] — Where in a tripe manufactory cold water 
was supplied to a boiler by pressure of steam, 
db steam was used to heat the water in the coppers 
wherein the tripe was prepared & adapted for 
sale : — Held : there was a use of steam-power 
rendering the premises a “ non-textile factory ” 
within 1901 Act, s. 149 (1), (c). — Doswell v. 
Cowell (1906), 95 L. T. 38 ; 22 T. L. R. 628 ; 8 
W. C. C. 33, C. A. 

21. ** Manufacturing process ** — Incidental 
manual labour.]— By 30 k, 31 Viet. c. 103, s. 3, 
“ factory ” sh^l mean ... 5, “ any premises 
in which steam, water, or other mechanical power 
is used for moving machinery employed ... (6), 
in the manufacture of any article of metal not 
being machinery.” A co. carried on very largo 
works, comprising the business of blast furnaces, 
iron rolling mills, engine building, & iron ship- 
building in all its branches. The whole of the 
several branches communicated, k were open from 
one end to the other, & were witliin one common 
boundary. A boy was employed as a rivet-boy, 
& in the department where he worked steam 
machinery was in use for cutting & shaping iron 
plates, & rivets were heated thew. Both the 
plates & rivets were used in the manufacture of a 
ship. The co. having been convicUid of having 
employed the boy in a “ factory ” beyond the 
statutable number of hours ; — Held : (1) the de- 
p^ment in which the boy was employed was a 
“ factory ” within above definition, & the convic- 
tion was therefore right. (2) Scmble : a ship is not 
“an article” within s, 3 (7), which defines 
“ factory ” as “ any premises in which fifty or 
more persons are employed in any manufacturing 
process,” “ manufacturing process ” being defined 
as “ any manual labour incidental to the making 
of any article or part of an article.” — Palmer’s 
Shipbuilding & Iron Co. v. Chaytor (1869), L. R. 
4 Q. B. 209 ; 10 B. & S. 177 ; 38 L. J. M. C. 63 ; 
19 L. T. 038 ; 33 J. P. 327 ; 17 W. R. 401. 
Annolation : — Befd. Kent v. Astlcy (1S09), 10 B. &: S. 802. 

22. Rags sorted by hand — Dusted by 

electric motor.]— Resp. was summoned for em- 
ploying i>ersonB under sixteen years of age in a 
factory without obtaining ceitificates of their 


PART I. SECT. 1, SUB-SECT. 8. 

o. Use of mechanical power — “ In 
aid of manvfacturing process ” — 
Stone-dressina.] — The prcmitios con- 
siHted of a yaM in which stones were 
dressed by manual labour, & Inchtdod 
an engine-house where the workmen’s 
tools were sharpened on a grindstone 
driven by a gas engine. No other 
mechanical power was used in the 
promises : — Held : the premises wore 
premises in which mochanloal power 
was ** used in aid of the manufacturing 
process carriod on therein ” Sc wore 


therefore a factory. — P ktrik v. Wkir 
( 1900), 2 F. (Ct. of Sess.) 1041.— SCOT. 

p. Adapting for sale** — Hefwte 
works.) — In the liefuso Dispatch 
works of the O. Ckirpn. saleable parts 
of the city refuse were separated 
from the unsaluablo part by prooesses 
in which steam power was used. The 
sums realised wore appUed in reducing 
the cost of the dispo^ of the refuse, 
which fell on the rates ; — Held : these 
works were a non-toxtilc factory in 
respect that the material in question 
was there adapted lor sale. Sc attor- 


wards sold. — H enobrson v. Olaboow 
Oorpn. 0900), 2 F. (Ct. of Sess.) 
1127.--BCOT. 

q. Bottling heer .) — Keith, Ltd. 

e. Kirkwood, [1014] S. C. (J.) 150. 
— SCOT. 

r. Madtine-room’-^ For repair of 
tramcars.] — A cable tramway oo. had 
a covered shed for their care Sc adjoin- 
ing It a maehlue-roora or workshop, 
which contained lathes, turning 
machines, Sc boring machines, driven 
by two olcotrio motors. Thu work- 
shop was used for the repair of tho 



901 


Part L— Classification and Definitions. 


fltnoss as required by 1901 Act, s. 63. Besp. was 
the occupier of the premises, & his business con- 
sisted in purchasing rags, which were sorted by 
hand, having been in some cases dusted by a 
shaker driven by an electric motor, & were sold 
wholei^e to manufacturers of paper : — Held : as 
this did not constitute a manufacturix^ process, 
the premises were not a factory within sect. 149 
of above Act. — Patersox v. Hunt (1909), 101 
L. T. 671 ; 73 J. P. 496, D. O. 

23. Whether actual production of articles 

necessary.] — 1901 Act, s. 149 (1), defines non- 
textile factory as meaning certain classes of pre- 
mises where mechanical power is used in aid of the 
manufacturing process carried on there. By 
Factory & Workshop Act, 1007 (c. 39), s. 1, 
laundries carried on by way of trade or for the 
purpose of gain or carriea on as ancillary to 
another business or incidentally to the purposes 
of any public institution ai*c added to the classes 
of premises referred to in the above definition : — 
Held : the words “ manufacturing process ” do 
not nccessai'ily refer to something being produced 
but to the business carried on, & a laundry which 
is carried on for the p\irpose of gain & in which 
mechanical ixjwer is used for driving the machines 
used in aid of the work of washing clothes, is a 
non-texilo factory within the definition. — O wner 
V. CoaiTNOHAM Sanitary Steam Laundry Co., 
Dtd. (1010), 102 L. T. 571 ; 74 J. P. 219, D. C. 

Annotation : — ^Folld. Johnst-on v. Lalonde &; Parham, [1912] 

a K. 13. 218. 

24. Carpet beating — By mechanical 

power.] — ^Premises in wliich carpets are beaten by 
the aid of mechanical power are a factory within 
1901 Act, 8. 149 (1), (6), inasmuch as carpet- 
beating is a “ manufacturing process ” within 
above sub-sect, road together with Sched. 6, 
Part IT., clause 28. — Johnston xk Lai.okde 
Brothers Parham, (1912] 3 K. B. 218 ; 81 
L. J. K. B. 1229; 76 J. P. 378; 10 L. O. H. 
671, D. C. 

25. ** Making of any article” — Ship.] — 

Paumer’s Shii'HUIldino & Iron Co. v. Cuaytor, 
No. 21 , ariie. 

26. Bleaching & dyeing works — ” Finishing.”] 

— One whose sole business consists in the “ finish- 
ing ” of cotton fabrics, but who neither bleaches 
nor dyes, is not within Bleaching & Dyeing Works 
Act, 1860 (c. 78). The “ finisliing ” spoken of 
in sects. 7 & 11 of that Act refers to the process 
of finishing which is incidental to dyeing, & not 
to the dealing with fabrics which are neither 
bleached nor dyed. — Howarth v. Coles (1802), 12 
C. B. N. S. 139 ; 31 L. J. M. 0. 262 ; 6 L, T. 785 ; 
9 Jur. N. S. 251 ; 142 1095. 

27. Hooking, lapping, making up & 

packing.] — ^By Factory & Workshop Act, 1878 
(c. 16), Sched. 4, Part 1., s. 2, bleaching & dyeing 
works are defined as “ any premises in which 


bleaching, beetling, dyeing, calenda r in g , finishing, 
hooking, lapping, & making-up & packing any 
yam or cloth of any material, or the dressing or 
OniHhing of lace, or any one or more of such 
processes, or any process incidental thereto, are 
or is carried on.’* By s. 93, the word “ factory ” 
means “ textile factory ” & “ non-textile factory,” 
& “ non-textile factory ” includes any places named 
in Sched. 4, Part I. 

Resps. were e^aged in hooking, lappi^, 
making-up, & packing cloth for exportation, which 
they received in a jSnished state from the manu- 
facturers. They were summoned by applt. for 
employing a young woman contrary to Factory 
Acts. It was contended on behalf of resps. 
that their premises were not a factory within the 
Act, as the hooking, lapping, making-up, & packing 
were not carried on incidentally to bleaching & 
dyeing. The magistrate decide in favour of resps. : 
— Held : the decision was wrong, as the premises 
came within ‘‘ bleaching & dyeing works ” as 
defined by the Act, though not within the ordinary 
sense. — Rogers v. Manchester Packing Co., 
[1898] 1 Q. B. 344 ; 67 L. J. Q. B. 316 ; 78 L. T. 
17 ; 62 J. P. 166 ; 46 W. R. 350 ; 14 T. L. R. 
196 ; 42 Sol. Jo. 234 ; 18 Cox, C. 0. 698, D. C. 

28. Printing works — “Finishing.”] — S. was 

employed in “skutching” goods which had been 
previously printed. She was employed in a 
room or shed, in which “finishing” alone was 
carried on, but which had an internal &> direct 
communication with print-works, in which all 
the processes incident to the chief process of 
printing were carried on: — Held: (1) S. was 
employed in a print- work within 8 & 9 Viet, 
c. 29, 8. 2, whether “ skutching ” was an 
“incidental process” or not; (2) the room was 
part of the print works. — Hardcastle v. Jones 
(1862), 2 B. B. 153 ; 1 New Rep. 54 ; 32 
li. J. M. C. 40 ; 7 L. T. 322 ; 27 J. P. 166 ; 9 
Jur. N. S. 19 ; 11 W. 11. 36 ; 122 E. R. 59. 

29. “ By way of trade or for purpose of gain ” 
— Steam engine on farm — ^To grind meal for stock.] 

— Where a workman who was employed by a 
farmer on lus farm to drive a movable steam- 
engine, for the purpose of working a mill for 
grinding meal intended to be used for food for 
stock on the farm, & not for sale, was injured 
by an accident ai'ising out of & in the course of 
that employment : — Held : the workman was not 
employed on, in, or about a “ factory ’’ within 
Factory & Workshop Act, 1878 (c. 16), s. 93, ds 
therefore was not entitled to compensation under 
Workmen’s Comp. Act, 1897 (c. 37), in respect 
of the injuries occasioned to him as before 
mentioned. — ^N ash v. Hollinsuead, [1901] 1 K. B. 
700 ; 70 L. J. K. B. 571 ; 84 L. T. 483 ; 65 J. P. 
357 ; 49 W. R. 424 ; 17 T. L. B. 362 ; 3 W. C. C. 
126, C. A. 

Annotation : — ^FoUd. Cortio v. Shixmer (1006), 05 L. T. 31. 

Compare No. 40, post. 


grippers & other parts of tho oars. 
The oars wore always brought into 
the shod for repairs, &; wore repaired 
in it. No ineohaniou power was used 
in the shed oxoopt the powor employed 
to move a travelling platform for 
moving tho oars, whloh was derived 
from a steam-engine adjoining the 
shed : — lletA : tho machine-room was 


a factory. — M oonky e. EDrNBURou 
Wk. BTSTRrcr Tbamwats Co., Ltd. 
<»01), 4 F, (Ct. of Boss.) 300.— SOOT. 


M. ’* BoUAe-voushing works — BoUU- 


waahiiw ancillary to another bust' 
ness — IVine cellar of hotel.]— In the 
wine cellars of an hotel there were 
two small revolving brushes (worked, 
when desired, by water-power from 
a ^P) for washing tho Intorior of the 
botUes. Tho collars were primarllii 
used lor storage, & tho processes ol 


purU^ & bottle washing wore anclUarj 
to that obloot : — Held: tho ooUan 
were not a ** bottle, washing works,' 
& tjtorefore not a factory.— -Kavanaui 
I^Oalrdoxian llY. Oo. (106J). 6 F 
la, of Sesb.) 1128.— SOOT. 


t. Oroeer’a .prendses.y^ 

On premises oooupied by a firm of 
grocers, wino merchants, Sc Italian 
warehousemen, there was a portable 
bottle filling maohine used for bottling 
beer : — Held : the premises were not 
** bottle WASbing works " in respect 
that the bottle washing was merely 
inetdentlal to the firm's proper buMnees. 

LTO. Kukwood, 11914 j 
8. C. (J.) 150.-^Ck)T. 

1 ^^^ ** Mtmiifactwrina process ** — 
beer.]— On prexnlseB oooupied 

D B 2 
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Factories and Shops. 


Sect. 1 . — Favtoriea: Sub-aecta. 3 , 4 , 5 <£: 0 . Sect, 2 : 

Sub-aecis, 1 , 2 , 3 4 . Secta. 3 , 4 < 8 ? 5 .] 

30. “Public place’* — Workhouse — Contain- 
ing electrical station for lighting.] — 1901 Act, 
s. 149 (1), “ non-textile factory ” means any place 
named in Part I., Sched. VI., of above Act. By 
Pai’t I., clause 20, of that sched. “ electrical 
stations ” are defined as being “ any premises or 
that part of any premises in which electrical 
energy is generated or transfoimed for the purpose 
of supply by way of trade, or for the lighting of 
any street, public i^lace, or public building, or of 
any hotel, or of any railway, mine, or other 
industrial undertaking.” An engine-house & 
mocliinery, forming part of the premises of a 
workhouse, were used for the purpose of generating 
electrical energy for lighting the workhouse & 
infirmary, & for other purposes. One of the engines 
in the engine-house was unfcnced ; — Held : the 
workhouse was a public place within above 
clause, & was therefore a non-textile factory within 
above sub-sect. — Mile End (Juardians v. Hoauk, 
11903] 2 K. B. 483 ; 72 L. J. K. B. G51 ; 89 L. T. 
270 ; 07 ,1. P. 395 ; 19 T. L. 11. 000 ; 1 L. G. 11. 
732 ; 5 W. C. (^. 100 ; 20 Cox, C. C. 530, D. C. 

31. “Laundry incidental to public institu- 
tion *’ — Asylum.] — Resps. were the occui)ici‘s of 
certain premises used as an asylum or home for 
orplian children, one of the buildings of which was 
set apart for use as a laundry. A mangle worked 
by mechanical power was used in the laundry, 
by otherwise it was a hand laundry. The work 
done at the laundry was confined to the washing 
of linen & clothes exclusively used at the asylum. 
The place was maintained by subscriptions & 
donations for which appeals were made to the 
public, & it was governed by a board of directors 
elected by subscribers. The childi'en were elected 
by the subscribers, & some were admitted upon 
payment of a sum of money. The average 
number of cliildren in the home was about 209, 
of both sexes, of all denominations, & from every 
part of the empire. The premises & grounds were 
private, no one being admitted without per- 
mission. The asylum received no Govt, grant 
it was not under public control. C pon an inf oiina- 
tion for not affixing at the laundry the abstract 
prescribed by 190i Act, s. 12H Held : the 
orphan asyliun was a “ public institution ” within 
Factory & Workshop Act, 1907 (c. 39), s. 1, & the 
laundry was carried on ” incidentally to the pur- 
poses of a public institution,” & was a factory, & 
resps. had committed an offence in not having 
the abstract affixed. — Seal v. British Orphan 
Asylum Trustees (1911), 104 L. T. 424 : 75 
.1. P. 152 ; 9 L. G. R. 238 ; 22 Cox, C. C. 392, 
D. 0. 


of the inmates, the machinery being driven by 
mechanical power, & six resident servants were 
employed to work therein. This institution was 
almost entirely maintained by the subscriptions 
of Freemasons. In the year 1910 the institution 
received a grant of £654 from the Board of Educa- 
tion as a secondary school. The grounds & 
premises were strictly private, & no one was 
admitted without peimission of the secretary : — 
Held : the institution was a “ public institution ” 
within above sect., which applies 1901 Act, to 
laundries ‘‘ canied on incident^y to the purposes 
of any public institution.” — Royal Masonic 
Institution for Boys, Trustees v. Parkes, 
[1912] 3 K. B. 212 ; 82 L. J. K. B. 33 ; 100 L. T. 
809 ; 70 P. 218 ; 28 T. L. R. 355 ; 10 L. G. R. 
370 ; 22 Oox, C. C. 710, 1). C. 

Annofaiions : — FoUd. JohuBtou V. Laloude &. Parham, [lOliiJ 

3 K. B. *218. Mentd. Shaw v. Halifax Curpu. (1015), 

H‘2 L. T. 921. 

Compare No. 11, post. 


SiJ»-sE(’T. 4 . — Tenement Factories. 

See 1901 Act, s. 119. 

33. Definition — Inclusion in same building 
of separate factories — Occupation by different 
persons.] — Toller v. Spiers Ao Pond, Ltd., No. 
91, post. 

34. What is same buiiding — Inclusion in 
“same curtilage.”]— Brass v. London County 
Council, No. 8, ante. 

35. “Supply” of mechanical power — From 
external source.]— -Tourer v. Spiers & Pond, Ltd., 
No. 91, 

36. Must be from common source.] — 

Brass v. London County Council, No. 8, ante. 


Sub-sect. 5. — Domestic Factories. 
1901 Act, 8. 115. 


Sub-sect. 0. — Pj^aces Deemed to be 
Factories for Special Purposes. 

Docks, quays & ships .] — See 1901 Act, s. 104, & 
Part IV., Sect. 2, sub-sect. 1, poat. 


.4/uiotohVmy— Apld. Johnston v. Lnlondo & Parham (1912), 
M L. J. K. B. 1229 ; Hoyal Masonic Institution for Boys, 
Truatcca v. I'arkcs, I1012J 3 K. B. 212. 


Building in course of construction .] — See 1901 
Act, 8. 105, & Part IV., Sect. 2, sub-sect. 2, 2 )o.v/. 

Railways .] — Sec 1901 Act, ss. 10, 100. 


32. School maintained by private sub- Z7 ^ 

scription— Factory dt Workshop Act. 1907 (o 89) , Warehouses .] — See 1901 Act, s. 104, & Part IV., 

s. 1.]— The Royal Masonic Ii^titution for Boys I Sect. 2, sub-sect. 3, 

was a school for boys. One of the buildings Wharves.]— Kec 1901 Act, s. 104 ; Paii IV.. 

was used as a laundry for washing the clothes Sect. 2, sub-sect. 4, poat. 


by a firm of grrocers, wino memhania, 
& Italian w^arehouHemcn, there was 
a portable bottle fiUinfir machine UBod 
tor botUlng beer & worked by oloctriclty ; 
— //<?W .• the premises were not a ** non- 
tcxtllo factory »» in respect that the 
process of bottling beer was not a 
manufacturing process,” — K eith, 


Ltd. r. Kirkw'ood, I1914J S. C. (J.) 
150.— SCOT. 

b. Millinery roojn .] — A build- 

ing was occupied by a tenant who 
used the gronnd floor as a shop, the 
first floor, partly as a shop & stock- 
room & partly as a millinery room for 


the trimming of hats, no mechanical 
power being UHcd, Sc the thii-d floor 
as a storcrooni. The floors wore 
connected by internal stair > 00008 ; — 
Held : the millinery room was not 
a factory or part of a factor}'. — V ines 
V. INOUS, fl»161 8. C. (J.) 18.— SOOT. 
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Part L — CLASSincATioN and Definitions. 


Sect. 2 .—WORKSHOPS. 

Sub-sect. 1. — In General. 

See 1901 Act, s. 119, Sched. (5, Part II. ; 1907 
Act, s. 1. 

Distinguished from factories — No mechanical 
power used.]— 5ee 1901 Act, s. 149. 

37. Straw-plaltlng school — Child under prescribed 
age taught handicraft.] — Beadon w Pauhott, No. 
45, post. 


38. ** Adapting for sale’* — Goods packed in 
shop — ^After shop closed.] — The packing in a shop 
of goods for sale to customers may, if it takes place 
after the ordinary shop hours, amount to “ adapt- 
ing ” them for sale within 41 & 42 Viet. c. 10, s. 93, 
& make the shop a workshop within Factory & 
Workshop Acts, 1878 to 1895.— Fullkrs, Ltd. 
V, Squire, 11901] 2 K. B. 209 ; 70 1.. .1. K. B. 
089 ; 85 L. T. 219 ; 05 J. P. 000 ; 49 W. 11. 083 ; 
45 Sol. Jo. 539, D. 0. 


Anrwtations :~-ComA. Hoaro v. Green (1907). 76 L. J. K. B. 
730 ; ratei-son v. Hunt (1909), 101 L. T. 571. 


39. Room other than shop — Flowers made 

Into^ bouquets.] — Kesps. carried on the business of 
retail florists, & employed a number of young women 
& girls, whose duties consisted partly in serving 
customers in the shop & partly in making rij) 
natural flowers into wreaths, crosses &, bouqviets, 
& arranging floral decorations, for which purposes 
frames of wood or wire were sometimes used, in 
a room behind the shop ; — Held : the room was a 
place in which manual labour was exercised by way 
of trade in or incidental to the making of an article, 
or the adapting for sale of an article, witliin 
1901 Act, s. 149, & the room was tlierefore a 
workshop within that Act. — Hoare v. Green 
(Robert), Ltd., [1907] 2 K. B. 315 ; 70 L. J. K. B. 
730 ; 90 L. T. 724 ; 71 J. P. 341 ; 23 T. L. R. 
483, D. 0. 

Annotation : — Consd. Paterson v. Hunt (1909), 101 L. T. 571. 


40. “By way of trade or for purposes of gain” 
— Room for repairing Ashing nete.]— A Ashing boat 
owner occupied a warehouse with a chamber over 
it, in which persons in Iiis employ repaired Ashing 
nets belonging to his Ashing boats & used by liim 
in his fishing business, & no nets were repaired in 
this room except those which belonged to liim & 
were used by him in his own Ashing business. 
Upon an inspector of factories visiting the pre- 
mises he found 4 persons engaged in manual 
labour in mending or repairing these nets : — Held : 
on the authority of Nash v. Hollbiahead, No. 29, 
anfc, as the labour employed in the room was 
employed in tlio repairing of nets belonging to 
the employer & solely used by him in his own 
business, there was no manusd labour exercised 
“ by way of trade or for purposes of gain ” within 
1901 Act, s. 149 & the room was not a “ workshop ” 
within the Act. — Curtis v. Shinner (1900), 95 
L. T. 31 ; 70 J. P. 272 ; 22 T. L. R. 448 ; 50 
Sol. Jo. 441 ; 21 Cox, C. C. 210, D. C. 

Compare No. 29, ante. 


41, “Ancillary** laundry business — For con- 
venience of hotel — ^Factory & Workshop Act, 1907 
(c. 89), 8. 1,] — Resp., the occupier of a hotel 
where he carried on the business of a hotel pro- 


prietor, on a certain day employed two women in 
a laundry in such circumstances as to constitute 
breaches of Factory & Workshop Acts if the 
laundry was, within above sect., carried on as 
ancillaiy to the business of hotel proprietor. The 
laundry was not used for the washing of visitors’ 
linen, but was used only for washing the table 
linen sheets, etc., used in & for the purpose of the 
hotel, for which purpose two women were ex- 
clusively employed during the summer & one 
during the winter. Upon informations for offences 
under Factory & Workshop Acts, 1901 & 1907, 
the justices, being of opinion that the laundry was 
not carried on as ancillary to the hotel business, 
dismissed the informations : — Held : assuming 
that the place was in fact a laundry, as the justices 
must be taken to have found as a fact, the laundry 
was, within above sect., carried on as “ ancillary ” 
to the hotel business, & was a “ laundry ” to 
which the sect, applied, & resp. ought to have been 
convicted. — Sadler v, Roberts (1911), 105 L. T. 
100 ; 75 .1. P. 342 ; 22 Cox, 0. C. 520, D. 0. 

Compare No. 32, ante. 


Sub-sect. 2. — Domestic Worksiiots. 

See 1901 Act, Bs. Ill, 115, & Workshop & 
Factory Act, 1907 (c. 30), s. 4. 


Sub-sect. 3. — Tenement Workshops. 
Sec 1901 Act, s. 110, 


SuB-.sECT. 4 . — ^Men’s Workshops and 
Women’s Workshops. 

Men’s workshops — ^Exclusion of women & 
young persons.] — See 1901 Act, br. 157, 158. 

Women’s workshops — Exclusion of young 
persons.] — See 1901 Act, s. 29. 


Sect. 3.— CROWN FACTORIES AND WORK- 
SHOPS. 


Sec 1901 Act, s. 1.50. 


Sect. 4.— SHOPS UNDER SHOP REGULATION 

ACTS. 

See Part V., Sect. 3, Sub-sect. 1, post. 

For licensed premises & refreshment houses 
see Intoxicating Liquors, Inns & Innkeepers. 


Sect. 5.— INSTITUTIONS. 

42. “Public institution** — Factory & Work- 
shop Act, 1907 (c. 39), 8. 1 — Orphan asylum.] — • 

Beal v, British Orphan Asylum Trusteies, 
No. 31, ante. 


PART I. SECT. 2, SUB-SECT. 1. 

0 . “ jRy way of trade or for pur 
POBe of gain — laundry attached t 
hoUh)r~He1d : a lanadry att^bed t 
an hotel, in which the work done wa 


wiwhinfir (a) of hotel linen ; (?>) of 
hotel servante* clothes without charge 
& as part of the wrvanta* remunera- 
tion ; (c) of Yisitors’ clothes who paid 
per article of dothing in the ordinary 


way. was not a laundry within Factory 
& Workshop Act, 1895.— Caledonian 
Ky. Co. V. Paterson (1898), 1 P. 
LCt. of ^Rs.) 24 ; 2 Adam. 620: 36 So. 
L. R. 00 ; 6 S. L. T. 194, J.— sfiOT, 
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Sect, 5. — Institutions, Sects. 6, 7, 8 9.] 

43. School maintained by private 

subscription.] — Uoyai. Masonic Institution Foit 
Boys, Trustees V. Paukes, No. 32, ante. 


Sect. 0.— PERSONS AFFECTED BY FACTORY 
AND WORKSHOPS ACTS. 

44. “Owner*' — 1901 Act, s. 14.] — London 
County Council v. Leyson, No. 90, post. 

See ^ further y 1901 Act, s. 156 (1), Public Health 
Act, 1875, 8. 4, &, generally y Public Health ; 
Local Government. 

Occupier ** of factory — In relation to docks & 

railways.^5cc 1901 Act, ss. 101-106. 

“ Parent.’*]— 1901 Act, s. 156 (1). 

“ Woman.**] — Sec 1901 Act, a. 150 (1) . 

“Young person** & “child.**] — See 1901 Act, 
BS. 71, 150 (1). 

“ Apprentice ** — A worker for hire.] — See 1901 
Act, s. 150 (2). 

Workman.] — See Master & Servant. 


Sect. 7.— EMPLOYMENT. 

See 1901 Act, a. 152 (1). 

45. What constitutes employment — Child 
taught handicraft — When under “ prescribed age.**] 

— ^An information was preferred against resp., 
as the occupier of a workshop, for employing a 
child under eight years of age, in contravention 
of 30 & 31 Viet. c. 140, s. 0. It appeared from the 
evidence that the child was found in a workroom 
occupied by resp., engtiged in plaiting straw under 
his superintendence. The mother of the child 
sold the plait for her own benefit, found the straw, 

paid resp. threepence a week for the teaching : — 
Held : the cliild was employed in a workshop in 
contravention of the Act, & resp. was liable to the 
penalty, although he had no interest in the work 
done, or in the proceeds of it. 

The Act was intended to prevent the employ- 
ment of children under the prescribed age in 
workshops. It is quite sufficient if the child is 


AND Shops. 

occupied under a master, whether the work is done 
for his benefit or not {per .Ouit.). — Beadon v. 
PARiiorr (1871), L. K. 6 Q. B. 718 ; 40 L. J. M. O. 
200 ; 39 cl. P. 617 ; 19 W. 11. 1114. 

46. Child working during meal-time — 

Contrary to instruction8.}-;-A young person in the 
employment of the occupiers of a spinning mill 
during the time allowed for a meal oiled part of 
the machinery of the mill. He stated that he did 
80 contrary to orders & for liia own amusement : 
Held : he was working in what he did, & he was 
employed during ^ohibited hours contrary to the 
provisions of the Factory & Workshop Act, 1878 
(c. 16), & the occupiers of themUl were liable to 
a fine under sect. 83 of that Act. 

Primd facicy the employer is to be held re- 
sponsible for any breacli of the provisions of the 
Act. If he can show that he has used all due 
diligence to enforce the execution of the Act 
that the olTence lias I’eally been committed by 
some other person, then under ss. 86 & 87 he is 
protected (Kennedy, J.). — Prior v. Slaithwaite 
Spinnino Co., [1898] 1 Q. B. 881 ; 67 L. .T. Q. B. 
615 ; 78 L. T. 532 ; 02 .1. P. 358 ; 46 W. B. 488 
14 T. L. B. 379 ; 42 Sol. .To. 472 ; 19 Cox, C. O. 
54, D. 0. 

Annotation : — Reid. Ward v. Smith, [1913] 3 K. B. 154. 

47. .] — ^A child was employed 

in a factory where the meal-time was from 5.30 
to 6 p.m. Work was stopped for the day at 5.30, 
At the child was employed ^ter that time in wiping 
the spindles of a machine in a room where tlie 
under-manager & several overlookers were present. 
Notices were exhibited calling attention to the 
provisions of the Factory Acts against working 
in meal-times. The justices dismissed an informa- 
tion against the masters for employing a child 
in meal -time, on the ground that they had used 
every possible moans to carry out the 1901 Act ; — 
Held : it could not be said that the masters had 
used due diligence to enforce the Act within 
sect. 141. — BOGER.S V. Barlow & Son (1906), 
94 L. T. 619 ; 70 J. P. 214, D. O. 

Annotation : — ^Be!d. Walker v. Marttndalo (191 G), 32 T. L. R, 

447. 

48. Cleaning part of factory — 1901 Act, 

sect. 162, sub-sect. 1.] — ^By 1901 Act, s. 62, the 
employment in a factory of a child under twelve 
years of age is forbidden, & by sect. 152 (1), a 
child worldng in cleaning any part of a factory 
is deemed to be employed therein. Appits. 
engaged a child under twelve years of ago in 


PART 1. SECT. 6. 

d. Asiatics .] — Factories Act, 1904, 
In its special disorimlnation against 
** Iiersous of the Chinese or other 
Asiatic race ” is not unoonsUtiitlonal 
nor ultra vires Colonial Laws Validity 
Act, 1865. Deft., a Chinese, was con- 
victed of having failed to renter his 
premises as a factory under Factories 
Act, 1904, & was fined. — Vincent v. 
Ah Ybng (1900), 8 W. A. L. K. 145.— 
AUS. 

PART 1. SECT. 7. 

a. Whai constthUea employment — 
Not contract for piece loorAr.J— The 
word “ employer ’* in Factories & 
Shops Act, 1900 (Vlct.), s. 15 (19), 
means a person who, in regard to any 
person for whom piece-work prices 
or rates are fixed, stamds in the relation 
of employer to an ox>eratlve, & the 
snb-seot. does not apply to the case 
of a contract between two Independent 
persons not standing in that relation 


to each other. A merchant who con- 
tracted with the registered occupier 
of a factory for the manufacture by the 
latter of articles of clothing out of 
material supplied by the merchant 
at a certain price per doz., could not 
bo convicted of an oflenoo under that 
Act. — Death Sctiiess & Co. v. Martin 
(1905), 2 C. L. R. 716.— AUB. 

f. “ Preparing articles for 

sale .**] — ^Aldurson v. Gold, [1909] 
V. L. R. 219.— AUB. 

g. Casual employee — No 

contract for service or payment.] — A 
person who, without any contract, 
express or implied, for service or 
payment, casually 8c out of mere 
oonrtosy assists In a shop in oonnootion 
with the sale of goods is not “ em* 

* , ■ “ by the shopkeeper within 
Factories & Shops Act, 1912, a. 168. 
Ballantinx V. Hinohouffb, [1916] 
V. L. It* 69.— AUB* 

h. .1 — A waitress was 

employed by a oald proprietor, ooming 


under the determination of the 
Rotol EinployocH Board, for fifteen 
hours every week, & there was reason- 
able expectation of both sides 8c 
a probability that such employment 
would continue ; — Held : the waitress 
was a “ casual employee." — Hall e. 
Centrkway CafA Co. Pbopriktart, 
Ltd., [1916] V. L. R. 660.— AUS. 

k. Females engaged in 

** adapting " an article.] — The employ- 
ment of females after the closing of a 
place of business is not confined to 
work upon the substanoe or texture 
of a monufaotuied artiole. Putting 
up, wrapping, marking, 8c the like. Is 
*' adapting " on article “ by way of 
trade for sale," 8c persons so engaged 
are " employed ’* ^thln Employment 
of FemaleB 8c Others Act, 1881. — 
Brown v. Kennedy (1888), 7 K. Z. 
L. R. 266.— N.Z. 

l. —— When occupier of feustoru 
" emplofyed .**} — The words ** employed 
in any factory ’* in Factories Act, 
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Part I.— Classification and Definitions. 


sweeping the floor of the factory '.-—Held : there 
was evidence upon which the magistrate could 
And that the child worked in cleaning part of the 
factory, & she was “ employed ” in the factory 
within 1901 Act, s. 62, & an offence within the 
Act had been committed by applts. 

The legislature by sect. 162 intended to give 
an extended meaning to the word “ employed ” 
in sect. 62, which contains an absolute prohibition 
against the employment of a child under twelve 
years of age in a factory. In order to make it 
clear that the meaning of “ employed ” was not 
limited to working in a manufacturing process 
sect. 152 (1) was introduced (Avoiiv, J.). — 
Walker (T.), Ittd. v. Martindale (1916), 85 
L. J. K. B. 154.S ; 114 lu T. ll.SO ; 80 J. P. 270 ; 32 
T. L. K. 447 ; 14 L. G. R. 1069 ; 25 Gox, O. C. 
411, D. 0. 

** Continuous employment.**] — See 1901 Act, 
s. 156 (2). 

Employment “In or about shop.**] — See Part 
V., Sect. 3, sub-sect. 1 , post. 


Sect. 8. — ^TIME. 

Sect generally i Time. 

“Night,** “Week,** and “Bank holiday.**]— 

See 1901 Act, s. 156 (1) ; Holidays Extension Act, 
1875 (c. 13). 


Sect. 9.— PARTICULAR DEFINITIONS. 

See 1901 Act, s. 156 (1). 

49. “ Boiler ** — ^Pipe conveying steam.] — R. 

V. Boiler Explosions Act, 1882, Oomrs., No. 101, 
post. 

60. “ Used exclusively for domestic 

purposes.**] — A boiler used to warm offices or 
business premises where the occupier does not 
reside, & also to supply warm water for cleaning 
purposes & for houseliold purposes of a resident 


caretaker, is “ used exclusively for domestic 
purposes ” within the exception in Boiler Ex- 
plosions Act, 1882 (c. 22), s. 4, & Boiler Explosions 
Act, 1890 (c. 35), s. 2. — Smith v. Muller, [1894] 
1 Q. B. 192 ; 70 L. T. 170 ; 58 J. P. 167 ; 10 
T. L. R. 30 ; 38 Sol. Jo. 26 ; 10 R. 622, D. 0. 


Annotati<ms : — ^Befd. South West Suburban Water 

St. Marylebone Union, 11904] 2 K. B. 174; Chwter 
Waterwor^ Co. v. Chester Union Grdns. (1207), 96 L. T. 
566 ; Metropolitan Water Board v, Avery, [1914] A. C. 
116 . 


61. “Steam whistle** — Blown by compressed 
air.] — L. formerly used a whistle directly connected 
with an engine boiler, but disconnected it, & 
used thereafter a gas engine to compress air, & 
store it in a reservoir, & the same pipe connected 
therewith produced the same noise : — Held : this 
was a steam whistle, & required the consent of the 
sanitary authority pursuant to Steam Whistle 
Act, 1873 (c. 61), s. 2. — Herbert v. Leigh Mills 
Co. (1889), 53 J. P. 679 ; 5 T. L. R. 449, D. C. 

See, further i Boiler Explosions Acts, 1882 
(c. 22), & 1890 (c. 35). 


62. “Machinery** — Not in use pursuant to 
orders — Employers* Ldability Act, 1880 (c. 42), 

s. 1 (1).] — A machine used in defts.* business 
broke down & the foreman directed that it should 
be removed from the position in which it had been 
placed while in use. Pltf., who was a workman in 
the employment of defts., assisted in removing 
the macliinc & was injured while doing so by 
reason of a defect in the machine which was 
within the knowledge of the foreman. In an 
action under above Act : — Held : the fact that 
the machine at the time of the accident had broken 
down & was no longer in use, did not necessarily 
show that it had ceased to be “ machinery or 
plant connected with or used in the business of the 
employer ’ ’ within above sub-sect. — ^Thompson 
V. City Glass Bottle Co., [1902] 1 K. B. 233 ; 
71 G. J. K. B. 146 ; 85 L. T. 661 ; 18 T. L. R. 

, 69, C. A. 

For unloading ships.] — See Part IV., post, 

“ MiU-gearlng.**}— 1901 Act, s. 166 (1). 

“ Accident.**] — See Master & Servant. 

“ Plant.**] — See Master & Servant. 

“ Way.**] — See Master Servant. 

“ Ship.**] — See Shipping. 


1901, 88. 2 &; G2, do not mean only 
employod for hire, but alao the persons 
actually onuaged in the work. The 
occupier or occupiers of the factory 
are Included In the definition if they 
are engaged in the work of the factory. 
— Robb v. Bullen (1905), 25 N. Z. 


L. R. 258.— N.Z. 

m. Manager of establi^ment 

— No fixed houra.y—A woman, who was 
manager of a miUinery estahlislunent 
at a fixed wage with a per oentoge of 
the profits, superintended the business 
generally, bought the goods tbeivfor. 


was mistress of her own hours &; could 
go & come as she choose ; — Heid : she 
was “ employed ” by the proprietor 
of the establishment. — GRAVBa v. 
Duncan (1899), 1 F. (Ot. of Sess.) 72 : 
2 Adam, 711 : 36 So. L. R. 490 ; 6 
S. L. T. 391, J.— SCOT. 
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Factories and Shops. 


Part ii. — Health and Sanitation. 


Sect, a.— GENERAL PROVISIONS. 

See 1901 Act, ss. 1-9 ; Public Health Act, 
1876 (c. 5.5), s. 91 ; Public Health (Jjondon) 
Act, 1891 (c. 76), B. 2 (1), (jr) ; Police, Factories 
(Miscellaneous Provisions) Act, 1916 (c. 21) ; &, 
generally^ Public Health. 

Exemption from general provisions — Of men’s 
workshops.] — See 1001 Act, s. 157. 

53. Sufficiency of sanitary conveniences — 
Necessity for in cabmen’s stables — Public Health 
(London) Act, 1891 (c. 76), s. 38.] — Above sect, 
enacts that every factory, workshop, or workplace 
shall be provided with sufficient &; suitable accom- 
modation in the way of sanitary convenience, 
regard being had to the number of persons employed 
in or in attendance at such building ; — Ueid : 
a stable-yard & stables at which a large number 
of cabmen were daily in attendance for the pur- 
pose of hiring cabs was a workplace witliin tlie 
meaning of the sect., iV must, therefore, be pro- 
vided witli sufficient He suitable sanitary con- 
veniences for the cabmen. — Bennk'PI' v. Hakdincs, 
[1900] 2 Q. B. 397 ; 69 L. .1. Q. B. 701 ; H.3 I.. T 
51 ; 64 J. P, 676 ; 46 W. B. 647 ; 16 T. B. B. 
445 ; 44 Sol. Jo. 574, I). C-. 


54. Jurisdiction of justices to inquire.] — 

By Factory & Workshop Act, 1891 (c. 75), s. 2 (2), 
where notice of an act, neglect, or default is 
given by a factory inspector under Factory He 
Worksliop Act, 1878 (c. 16), s. 4, to a sanitiiry 
authority, & proceedings are not taken within 
a reasonable time for punishing or reTned>ing the 
act, neglect, or default, the inspector may take 
“ the like proceedings for punishing or remedying 
the same as the sanitary authoidty might have 
taken.” A factory inspector having given notice 
to a sanitary authority that there was a deficiency 
of sanitary accommodation in a certain factory 
within their district, & the siinitary authority 
not having taken within a reasonable time any 
proceedings for punishing or remedying the same, 
the inspector gave notice to the factory owner 
under this sub-sect. He under I’ublic Health Acts 
Amendment Act, 1890 (c. 59), s. 22, which had 
been adopted in the district, requiring him to 
erect certain specified sanitary conveniences, He 
on his neglect to comply with the notice summoned 
him before justices in petty sessions ; — Held : 
(1) the justices had no jurisdiction to inquire 
into the suitability or sufficiency of the sanitary 
accommodation existing at the factory, or required 
by the notice of the inspector. 


(2) Sevnble : an appeal lies to quarter sessions 
under Public Health Acts Amendment Act, 
1890 (c. 59), s. 7, from the requirement of the 
factory inspector in such a case. — Tracey v. 
Pretty He Sons, [1901] 1 K. B. 444 ; 70 L. J. K. B. 
234 ; 83 L. T. 767 ; 65 J. P. 196 ; 49 W. R. 282 5 


17 T. L. R. 200 ; 45 Sol. Jo. 221 ; 19 Cox, C. 0. 
.593, D. 0. 

55. Requirements of factory inspector — For 
enforcement of provisions — Appeai to quarter 
sessions.] — Tracey v. Pke'j'ty He Sons, No. 64, 
ante. 

Alkali works.] — See Public Health. 


Sect. 2.— SPEQAL PROVISIONS. 

Sec IflOl Act, ss. 00-115 ; Factory He Workshop 
Act, 1907 (c. 39); Factory He Workshop (Cotton 
Cloth h'actories) Act, 1911 (e. 21), He Begulaiiona 
made thei*cunder. 

Retail shops.] — Sec Seats for Sliop Assistants 
Act, 1890 (e. 21), s. 1. 

56. Penalties for breach — No jurisdiction in 
justices to reduce — Under Summary Jurisdiction 
Act, 1879 (c. 49), s. 4.] — Tin; power givt'n to cts. 
of summary jurisdiction by above sect., to reduce 
tlie prescribed atnount of a line, if it be imposed 
as in respect of a fu*st offence, does not enable them 
to reduce* tlie prescTibed amount of tlie fine 
imposed by t’otton ClofJi Faetorie's Act, 1889 
(c. 62), s. 13, which enacts that wliere there is a 
contravention of or non-comi)Iiance witli the 
provisions of tJve Act, He .after writtfui notice from 
the inspector tlie acts are (‘ontinued or not 
rem(*died, tlie occupier of the faedory is to be 
liable, on summary conviction for tlie first offence* 
to a penalty of not less than £5 nor more than £10, 
— Osborn v. Wood BReiTiiEits, [1897J 1 Q. B. 
197 ; 66 I.. J. Q. B. 178 ; 76 L. T. 60 ; 61 .1. P. 
118; 45W. R. 319; 11 Sol. Jo. 1 43 ; l8Cox,C. C. 
494, D. C. 

57. Underground bakehouse — Prohibition 
against use — Unless used at commencement of 
act” — What constitutes use.] — By Factory He 
Workshop Act, 1895 (c. 37), s. 27 (3), ‘‘A place 
underground shall not be used as a bakehouse 
unless it is so used at the commencement of this 
Act.” Premises which had long been used as an 
underground bakehouse were vacant at the com- 
mencement of the Act, but their owner was seeking 
a tenant for them as a bakehouse : — Held : they 
were used as a bakehouse at the commencement 
of the Act. — S(UiWEiizEiiiiOF v. Wilkins, [1898] 
1 Q. B. 640 ; 67 I.. J. Q. B. 476 ; 78 L. T. 229 ; 
62 J. P. 247 ; 19 Cox, C. C. 22, D. C. 

58. Unless certificate by local 

authority — Of structural suitability.]— 1901 Act, 
8 . 101, absolutely prohibits the use of underground 
bakehouses after Jan. I, 1904, unless certifled^as 
structurally suitable for the purpose by the local 


PART II. SECT. 1. 

n. BtyBhiency of sanitary convent 
^ea-^j^y of owner to provide— 
Wlwis** otwier.”]— In Ontario Faetoriei 
Act, R. 8. O. 1897, o. 256, s. 16 (ai 
amended by 4 Edw.VII., c. 27, b. .3) 
wnich provldeB that the owner of even 
factmy shall provide a suffioleir 
number of privies, etc., the owner 0 


the building is plainly intended, who 
may or may not be also the 
employer. — B urxk r. Ferguson 
(1907), 13 O. L. R. 479.— CAN. 


o. Infectious Disease — Tuberculosis.] 
“-Consumption is not an Infections 
disease within Factories Act, 1901, 
s. 48, which contains no prohibition 
against allowing a consumptive patient 


to work in a factory. — D onaldson r. 
Andrews (1000), 26 N. Z, L. R. 330. 

-N.Z. 

PART II. SECT. 2. 

p. While lead factory — Statutory 
provisions — Whefher applicable to 
sulphate of lead factory.y—X workman, 
engaged in a sulphate of lead factory, 
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Paet II.— Health and Sanitation. 


authority. — Evans v. Gallon & Son (1904), 
08 J. P. 637 ; 2 L. G. R. 1004, D. C. 


59. Expenses of structural alterations — 

Apportionment by court of summary Jurisdiction — 
Between owner & occupier.] — By 1901 Act, s. 101, 
an underground bakehouse must be certified 
by the district council to be suitable for the 
purpose, & if premises arc let as a bakehouse, 
& the certificate can only be obtained on structural 
alterations being made, a ct. of summary juris- 
diction may make such order concerning the 
expenses or their apportionment between the 
owner & occupier as appears just & equitable under 
the circumstances, regard being had to the terms 
of any contract between the parties. 


The lease of premises used as a bakehouse 
contained a covenant by the lessee to pay ‘‘ all 
existing & future . . . impositions & outgoings 
of every description for the time being payable 
either by landlord or tenant in respect of the 
premises.” In order to obtain the certificate 
of the district council for the use of the premises 
as an underground bakehouse the expenditure 
of a considerable sum upon structural alterations 
was requisite : — Held : the expenditure came 
within the expression ” impositions & outgoi^s ” 
in lessee’s covenant, & a ct. of summary juris- 
diction was justified upon a consideration of all 
the circumstances in refusing to order the landlord 
to pay an apportioned part of the expenses. — 
Goldstein v. Hollingsworth, [1904] 2 K. B. .578 ; 
73 H. J. K. B. 828 ; 91 L. T. 85 ; 88 .1. P. 383 ; 20 
T. L. R. 550 ; 2 L. G. R. 879, D. 0. 

Annotations : — ^FoUd. Morris t). Roal, [1904] 2 K. B. 585, 

Oonsd. Stuckey v. Hooke, [1906] 2 K. 13. 20. Befd. 

Homer v, Franklin, [1905] 1 K. D. 479. 


60. When excluded by 

covenant.] — (1) Although premises may have been 
let as a bakehouse, & although the certificate 
required by 1901 Act, s. 101, cannot be ob^ined 
unless structural alterations are made, if the 
lease contains a covenant by the tenant to pay 
all ‘‘ outgoings *’ a magistrate has no jurisdiction 
to make an order under sub-sect. 8 of that ^ct. 
apportioning the expenses of those alterations 
between the land & the tenant. 


(2) S&nible : premises are not “let as a balm- 
house ” within the meaning of the sect, unless the 
terms of the lease impose an obligation upon the 
tenant to use them as a bakehouse, & not mei’cly 
to confer a permission so to use them. — Mo^is 
r. Beal, [1904] 2 K. B. 585 ; 73 L. J. K. B. p ; 
91 L. T. 486 ; 88 .T. P. 542 ; 20 T. L. 11. 682 ; 2 
L. G. R. 1171, D. 0. 

AnnoUttions :—A8 to (1) CoMd. Stuckey Hooke, [1906] 
2 K. B. 20. Horner v. Franklin, [IOOj] 1 K. H. 

479 . 


61 , Exclusion of Jurisdiction of 

High Court.] — A lease of premises, which were 
used for the purposes of a oaker’s shop, & com- 
prised an underground bakehouse, contained a 
covenant by the lessee to pay & (Uscharge all 
burdens, duties, assessments, outgoings or im- 
positions, charged, assessed or imposed on the 
demised premises, or upon the landlord or tenant 
in respect thereof. The borough council having 
refused to grant the certificate necessaiy for the 
use of the bakehouse under 1901 Act, s. 101 (2), 
unless certain structural alterations were made, 
the assignee of the lease, who was in occupation 
of the premises, applied to a police magistrate, 
under sub-sect. 8 of the above sect., to apportion 
the expenses of the alterations between lee^rs 
as owners &. himself as occupier of the premises, 
& the magistrate made an order that three- 
fourths of the expenses should be borne by the 
owners & one-fourth by the occupier. I^essors, 
liaving carried out the requisite alterations, sued 
assignee of the lease upon above covenant to 
recover the total amount of the expenses of those 
alterations. Deft, paid into ct. the proportion of 
the expenses which the magistrate had ordered to 
be paid by him : — Held : on the authority of 
Horner v. Franklin, No. 98, post, the jurisdiction 
of the High Court was excluded in such a case 
by 1901 Act, s. 101 (8), & therefore the action 
was not maintainable.-^TUCKEY v . Hooke, [1 908 J . 
2 K. B. 20 ; 75 L. J. K. B. 504 ; 94 L. T. 723 ; 
70 J. P. 393 ; 54 W. R. 509 ; 22 T. L. R. 508 ; 
50 Bol. Jo. 403 ; 4 D. G. R. 815, O. A. 

Annotation: — ^Mentd. Monro r« Burghclere, [1918] 1 K. B. 

291. 


Compare Nos. 93, 98, post. 


Buffered from lead poiBoning & sued 
hla employers for aamaRes, founding 
on their alleged neglect to conform to 
Factory Sc Workshops Act, 1883, Sc 


to take the precaution^ speoifiod In the 
Hchedule : — Held : sulphate of lead 
was not “ white lead ” within the Act, 
& the provisions in regard to white 


lead factories did not apply. — 
Cbkevy V . Hanna-Y’s Patents Co., 
Ltd. (1889), 16 K. (Ct. of Sess.) 993 ; 
20 Sc. L. R, 679.— SCOT. 
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Factobies and Shops. 


Part III. — Accidents. 


Sect. 1.— PROVISIONS FOR SECURING SAFETY. 

Sub-sect. 1. — Machinery. 

A. T}i General, 


ScCf now, 1901 Act, s. 10. 


62. Duty to ensure security — At common law 
— Not afTected by Factory Acts.] — Declaration for 
an injury to pltf., alleged to have been caused by 
the neglect of defts. to fence the shaft of certain 
ma(!hinery in motion for the manufacture of 
carpt'ts, contrary to the provisions of 7 & 8 Viet, 
c. 1.5. Defts. pleaded, admitting that the shaft 
was in motion & not properly fenced, that the 
p.art of the machinery, namely, a certain driving 
strap, by which pltf. was entangled, was not 
in motion at the time of the alleged injury, but, 
on the contrary, wholly at rest ; that pltf. wilfully 
& wrongfully touchea & thereby set in motion 
the strap, pltf. then well knowing that it was 
dangerous, & contrary to the express command 
of defts. for him to touch the same, &> thereby, 
A; not by reason merely of the negligence of defts., 
the injury was occasioned : — Held : aRCTinning 
the common law right to bring an action for an 
injury occasioned by the alleged unlawful act, 
it was subject to the principle that pltf. did not 
by his own negligence or misconduct contribute 
to the injury, & therefore the plea was an answer 
to the present action. 


It is clear that the penalties are cumulative 
& that an action in some shape may be brought 
by or on behalf of the party injured. I cannot 
see that liis common law right tn sue is affected 
by anything contained in the Act (Crompton, .T.). 

There can be no doubt that a party receiving 
bodily injury through such omission [to fence] 
has the right of suing at common law. The action, 
however, must be subject to the rules of common 
law ; & one of those is that a want of ordinary 
care or wilful misconduct on the part of pltf. 
18 an answer to the action (Coleuidoe, J.). — 
(UswEij. V. Worth (1856), 5 E. & B. 849: 26 
L. T. O. S. 210 ; 20 .T. P. 54 ; 2 Jur. N. S. 116 ; 

^ » 119 E. R. 697 ; finb nom, Casswell 

r. Worth, 25 L. .T. Q. B. 121. 

Britton r.Gi^tW Cotton Co. 

6^H n’ Holmes v. Clarke (1861), 


- — — .] — Pltf., a servant of deft., 

was employed to oil certain mill machinery, of a 
nature required by the statute to be fenced & 
which at the commencement of the employment, 
was properly fenced, but the fence subsequently 
became broken. Upon pltf.’s complaining of 
this to deft, s manager, in deft.’s hearing, the 
manager promised that the fence should be 


presently repaired, &> pltf. thereupon continued 
in the service, but before the fence was repaired 
& whilst pltf., in discharge of his duty, was oiling 
the machinery, an accident happened by which, 
without negligence on pltf.’s part, he was injured. 
An action having been thereupon brought by him 
against his master the mill-owner, the Ct. of Ex. 
Oh. : — Held : the master was liable, & pltf. could 
maintain an action against him for the injury &, 
independently of any statutory obligation, there 
was negligence in deft, in not fencing the dangerous 
machinery on which pltf. was employed. — Clarke 
V. HoiJiiES (1802), 7 II. & N. 937 ; 8 Jur. N. S. 
992 ; 158 E. R. 751 ; sub nom. Holmes v. Ci^RKE, 
31 L. J. Ex. 350 ; 9 L. T. 178 ; 10 W. R. 405, 
Ex. Oh. 

Annotations : — Apld. Britton v. Great Western Cotton Co. 
(1872), L. R. 7 Exch. 130. Conid. Thomas v. Quarter- 
mainu (1887), 18 Q. B. I). 085. Be!d. Butler v. Bimbamn 
(1891), 7 T. L. It. 287. Hentd. WaUer v. S. E. Ry. 
(1803), 2 H. & C. 102 ; Lovegrovo r. L. B. & S. C. Ry., 
GaJlaghor v. Piper (1864), 10 C. B. N. S. 669; Murphy 
V. Smith (1805), 19 C. B. N. S. 361 ; Feltham v. England 
(1866), 7 B. & S. 676 ; Indormaur v. Dames (1866), 
L. R. 1 C. P. 274 ; Hooy v. Dublin & Belfast Ry. (1870), 
18 W. R. 930 ; Smith v. Howard (1870), 22 L. T. 130 ; 
Weblln V. Ballard (1886), 17 Q. B. D. 122 ; Cole v. De 
Traflord, [1918] 2 K. B 623, 

64. ^ ,] — The owners of dangerous 

machinery, who by their foreman employ a young 
person about it unacquainted with its nature ^ 
use, are bound to take due core that such person 
is duly instructed therein, & if they either neglect 
this, or if express directions are given by the 
foreman to use the machinery in a manner which 
must lead to danger, of which the young person is 
not likely to be fully aware, they are liable for any 
injmy sustained by such person in the use of the 
machinery in that manner. — Drizzle v. Frost 
(1863),3P. &F. 622. 

Anwiations : — ^Befd. Crlbb v Kimoch, [19071 2 K. B. 548 ; 
Yoimg Hoffmann Manufacturing Co„ [1907] 2 K. B, 
646. Mentd. Feltham v. England (1866), 7 B. & S. 676. 

See, generally. Master & Servant. 

65. Statutory duty to fence — Whether abso- 
lute.] — Schofield v. Schunck (1855), 24 
L. T. O. 8. 253 ; 19 J. P. .To. 81. 

Annotation Doel v. Sheppard (1856), 20 J. P. 56. 

66. .] — Britton v. Great Western 

Cotton Co., No. 79, posf. 

67. .] — Pursell V. Clement Tal- 

bot, Ltd., No. 72, post. 

68 . When mechanically Impossible.] 

— ^While pltf., who was employed in defts.’ factory, 
was at work he was injured by a machine not 
being securely fenced, as to which the jury found 
that it was commercially impracticable to fence 
it securely, & that if it were fenced, it would be 


PART III. SECT. 1, SUB-SECT. 1.- 

dvty to fene 
A Factories & Sh 

i?ii 28, impoHcH an absol 

obligation on the occupier of a fact 
to fence all dangerous parts of 
machine^ therein, whether they 
the particular parts spocifled 

! * 

iflct that an inspector of factories 1 
not taken stops to force him to fo] 
anv machinery as dangerous does : 
relieve the occupier of his liability 
a workman Injured by such machin 


if It was in fact dangerous & n< 
securely fenced. But where a 
Inspector proceeds under s. 29 &; a 
award is made that it is unneoessai 
or impracticable to fence oertai 
machinery, the occupier is relieved < 
1^ statutory liability in roBpe< 
thereof. --Davis v. Lanodon (1911 
11 S. R. N. S. W. 149.— AU8. 


66 II. .] — General in- 

structions not to go near machinery 
when in motion cannot obviate the 
necessity of complying with the require- 


ments of the statute. — Hilton v. 
ItoBiN Hood Mills, Ltd., [1919] 
2 W. W. R. 134 ; 47 D. L. R. 282 ; 12 
Sask. L. R. 245.— CAN. 


66 111. ElectricUy regula- 

tions .] — The givliw of a warning is 
no substitute for due oompllanoe with 
the obligation to provide screens or 
other snltable means to prevent danger 
Imposed by the eleotrioity regulations 
under Factory Sc Workshop Acts, 
1901-1911. — Fothbringham v. Bab- 
cock, [1922] S. C. (J.) 60.— SOOT. 
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more ^ngerous than in its then condition. In 
an action claiming damages for the injuries sus- 
tained : — Held : (1 ) as the obligation imposed 

upon defts. to fence securely the machine was 
absolute, & as they had failed in this duty, tliey 
were liable in damages ; (2) the obligation im- 
posed by 1901 Act,s. 10 (1) (c), is unalTected by the 
fact that with regard to some particular macliine 
it may be commercially impracticable or mechani- 
cally impossible to fence it securely. — Davies v. 
Owen (Thomas) Ac Co., [1919] 2 K. B. 39; 88 
L. J. K. B. 887 ; 121 L. T. 150 ; 83 J. P. 193 ; 17 
L. a. R. 407. 

69. — ^ — Machine not in motion.] — Under 
7 & 8 Viet. c. 15, s. 21, the occupier of a mill ia 
only bound to prtivide a secure fence for the mill- 
gearing & machinery, & to keep up the fence when 
the parts required to be fenced are in motion for 
some manufacturing process. Therefore, where 
the declaration stated that defts. were the occujiiers 
of a building in which steam-power was used to 
work machinery employed in manufacturing 
cotton, & in part of which building there was 
certain mill-gearing, being a shaft, which was 
worked Ac put in motion by steam-power, yet 
defts. disregarded their duty in this, that the 
shaft was not securely fenced, contrary to the 
form of the statute, whereby deft, received great 
bodily injury, etc., such declaration was held 
bad in arrest of judgment, for not showing that, 
at the time of the accident, the machinery was in 
motion for some manufacturing process. — (^oE 
V . Plait (1852), 7 Kxch. 400 ; 21 L. .T. Ex. 140 ; 
18 L. T. O. H. 319 ; 17 ,1. P. 181 ; 10 .Tur. 174 ; 
155 E. K. 1030, Ex. (Ih. ; subsequent proceedings. 
7 Exch. 923. 

Annotations aarko v. Holmes (1862), 7 H. & N. 

937 ; ludormaur v. Daraos (1866), Har. & Ruth. 243 ; 

JMkson V. A. G. Mulliner Motor Body Co., 11911] 1 K. B. 

70. All dangerous parts of machinery ** 

— Machinery included under.] — By Factory & 
Workshop Act, 1878 (c. 10), s. 5 (3), “ Every part 
of the mill-gearing ” in a factory shall either be 
securely fenced or be in such position or of such 
construction os to bo equally safe to every person 
employed in the factory as it would be if it were 
securely fenced. 

By Factory At Workshop Act, 1891 (c. 75), s. 0, 
the words “ all dangerous parts of the macliinery 
Ac ” shall be inserted in Factory Ac Workshop Act, 
1878 (c. 10), s. .5 (3), before the words “every 
part .* the words “all dangerous parts 
of the machinery “ in sect. 0 of the later Act 
were not limited to such machinery os supplied 


or conveyed the motive power to the machines 
by which the industrial operations of the factory 
were immediately effected, but that these words 
applied to all the machinery in the factory. 

I think he [the magistrate] ought to have 
inquired whether the part of the machinery at 
which the accident happened was a part of the 
machinery which was dangerous (Cave, J.). — 
Redgrave r. Lloyd Ac Sons, [1895] 1 Q. B. 876 ; 
64 L. .T. M. C. 155 ; 72 L. T. 565 ; 59 J. P. 293 ; 
43 W. R. 527 ; 11 T. L. R. 326 ; 39 Sol. Jo. 382 ; 
18 Cox, C. 0. 149 ; 15 R. 403, D. C. 

Annotations : — Oonsd. Hlndlo 8c Hindle v. BirtwisUo (189^, 

60 J. P. 249. Befd. Lewis v. Gilbertson (1804), 91 L. T. 

377. 

71. ,] — ^By Factory Ac Work- 

shop Act, 1878 (c. 16), s. 5 (3), as amended by 
Factory & Workshop Act, 1891 (c. 75), s. 6 (2), 
“ all dangerous paits of the machinery “ in a 
factory shall be securely fenced or otherwise 
rendered safe. 

The occupier of a cotton factory was summoned 
under above sect, for neglecting to fence the 
shuttles of his looms. It appeared that shuttles 
do occasionally in the i>roccss of weaving fly out 
from the bed upon which they slide to Ac fro (called 
the shuttle-race) under circumstances which render 
them dangerous to any persons who happen to be 
in the line of flight. The flying out of the shuttles 
may be caused by the negligence of the weaver 
in charge of the macliine, or by reason of some 
foreign substance getting accidentally into the 
shuttle-race, or by defect in the yarn : — Held : 
the obligation to fence under the above sect, was 
not confined to machinery which was dangerous 
in itself in the ordinary course of careful working ; 
& the shuttles, even though not in themselves 
defective, were “ dangerous parts of the 
machinery “ if any of the above-mentioned causes 
of their flying out of the shuttle-race were likely 
to occur with any degree of frequency. — Hindle 
V. BmTWiSTLE, [1897] 1 Q. B. 192 ; 70 L. T. 159 ; 
01 J. P. 70 ; 45 W. R. 207 ; 13 T. L. R. 129 ; 41 
Sol. .To. 171 ; 18 Oox, (L C. 508 ; sub nom. Birt- 
wistle V . Kindle, 66 L. .). Q. B. 173, D. 0. 

72. Manner in which machine 

worked.] — By 1901 Act, s. 10 (1), “ all dangerous 
parts of the machinery ’’ in a factory must be 
securely fenced or otlierwisc rendered safe ; — 
Held : the section imposed an absolute obligation 
on the owner of the factory so to fence all dangerous 
parts of the machinery as to be equally s^e to 
the workman which ever way the machine was 
worked. — Purselt. v. Element Talbot, Ltd. 
(1914), 111 L.T. 827 ; 70J.P. 1,C.A. 


70 i. ** All dangerous parts of 

fnachinerg ” — Machinery included 
under.] — Factories Act, R. S. B. C. 
1911, o. 81, s. 32, which Tequires 
dangerous machinery In a factory to 
bo, as far as practicable, securely 
guarded, applies only to machinery 
which is part of the plant used in the 
manufacture of the product of the 
factory. Sc does not include a machine 
which is in course of construction In 
the factory, although such machine, 
for the purpoBO of being tested, ia 
oonnoctod with the motive power of 
the factory. Sc is being operated as a 
machine for the purpose of testing. — 
EVKBKTT V. SCHAAKE MACHINB WoRKS, 
Ltd. (1912), 31 W. L. R. 626 ; 2 
W. W. R. 672 ; 17 B. C. R. 271 ; 4 
D. L. R. 147.--CAN. 

7011. — .1 — A drum 

around which coil the steel cables 
attached to a lift Sc a hole between the 


drum Sc the side of the platform on 19 
top of which tho lift is placed are tec 
within Factories Act, R. 8. S. 1909, at 
c. 17, 8. 19 (a) (r) should he guarded of 
Sc protected. — Hilton v. Robin Hood He 
Mills, Ltd., [1918] SVI.Vf, R. 168; V. 
affd. 12 Saak. L. R. 245.— OAN. 

q. ** Securely fenced ** — tio 

Meaning of.] — The words “ seourely un 
fenced ” in Faotorlos & Shops Act, 19' 
1905 (No. 1975, s. 68 (c), as amended pw 
by F^tprles Sc Shops Act, 1910 Is 
(No. 2) (No. 2305), s. 23, mean fenced in« 
M against persons in the factory other 60 
than tho person actually working at 

the maohino In question. — Martin ' 

V. Emrrbon Brothbrb Proprietary, ~ 

Ltd., [1913] V. L. R. 107.— AUS. R- 

« th« 

r. For protection of all fly 

perso^ in facUrry .} — ^The provision of pa 
guards for dangerousparts of machinery gui 

required by Factoriw & Shops Act, Is 


1915, B. 59, Is intended for the pro- 
tection of the person actually working 
at tho machine in question as well as 
of other persons in the factory. — 
Howard v. Na»h Brothers, [1918] 
V. L. R. 154.— AUS. 


Electricity regula- 
tions,] — ^The oleotrioity regulations 
under Factory Sc Workshop Acts, 
1901-1911, are not meant for the 
protection only of the workman who 
18 never careless or remiss. — F othrr- 
INOHAM V. Babcock, [1922] S. C. (J.) 
60.— SCOT. 

t. Moving parts of tnachinery 

— Extent of duty.] — Factories Act, 
R. 8. 0. 1887, c. 208, s. 15, provides 
that all belting, shafting, gearing, 
flywheels, drums, Sc other moving 
parts of the machinery shall be 
guarded ; — Held ; the word‘d moving ** 
18 used in Its transitive sense, Sc 
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hA.] 

73. Machinery within factory precincts — 

Not used for manufacturing process.] — Lewis 
V. Gilbertson & Co., Ltd., No. 4, ante, 

74. Machinery directly connected with 

mechanical power ** — ^Holst not so connected.] — 

1901 Act, s. 10, which enacts, with respect to the 
fencing of machinery in a factory, tliat “ every 
hoist or teagle & every fly-wheel directly connected 
with the steam or water or other mechanical 
power ” must be securely fenced, applies to a 
iioist whicjh is not connected with mechanical 
power. — Jackson v. A. O. Mullineu Motor 
Body Co., Ltd., 11911] 1 K. B. 540 ; 80 L. J. K. B. 
173 ; 104 L. T. 181 ; 75 J. P. 103, 1). 0. 

75. What Is sufficient compliance — 

Method of fencing required.] — Upon the trial of an 
action against mill-ownei*8 for not securely fencing 
a part of the machinery of their mill, whereby 
injury was occasioned to one of the persons 
employed there, the learned judge left the question 
to the jury whether the machinery was fenced 
in the ordinary manner used & approved as 
sufficient at the best-regulated mills in the dis- 
trict : — Held : a misdirection, the proper qiKistion 
being whether the mill was securely fenced accord- 
ing to the best known method of fencing at tlie 
time. — Schofield v. Scuunck (1855), 24 L. T. 
O. S. 253 ; 19 .1. P. .To. 84. 

Annoiailon : — Reid. Dool v, Sheppard (185G), 20 J, 1*. 5C. 

76. .]— 7 & 8 Viet. c. 35, s. 21, 

which requires mill -gearing in a factory to be 
“ securely fenced ” is not complied with by merely 
keeping the machinery in sucli a situation as not 
to be dangerous to any one ; & in an action for 
not securely fencing a shaft, whereby pltf. sus- 
tained injury, a plea that the shaft was at such a 
height from the floor that no person was or was 
liable to be endangered thereby, & that the same 
was sufficiently guarded & protected without such 
fencing as in the declaration alleged was bad. — 
Doel V. Sheppard (1856), 5 E. & B. 850; 25 
L. .1. Q. B. 124 ; 26 L. T. O. S. 210 ; 20 J. P. .50 ; 
2 Jur. N. S. 118 ; 4 W. R. 232 ; 119 E. R. 700. 

77. Penalties for breach — ^Time within which 
enforceable— 1901 Act, ss. 135, 146.]— 1901 Act, 
s. 10, provides that a factory in which there is a 
contravention of the provisions of that sect, 
with regard to the fencing of machinery “ shall 
be deemed not to be kept in conformity with ” 


AND Shops. 

the Act, & by s. 135, if a factory is not kept in 
conformity with the Act, the occupier thereof 
shall be liable to a fine. By s. 130, if any person 
sulTei*s any bodily injury in consequence of the 
occui)ier of a factory “ having ni'glected to 
observe any i3i*ovision ” of the Act, the occupier 
shall be liable to a fine. Sect. 140 provides that 
the information for an offence under the Act 
shall be laid within three months after the date 
at which the offence comes tD the knowledge of 
the inspector for the district within which the 
ollence is charged to have been committed. On 
.fan. 21, the fact that certain machinery of defts.’ 
factory was unfenced, in contravention of s. 30, 
came to the knowledge of the inspector of the 
district. On .Tuly 31, in consequence of the 
machineiy still being unfenced, a person suflered 
bodily injury. On Oct. 24 an information was 
laid charging that, on .luly 31, defts.’ factory 
was not kept in conformity with the Act, whereby 
a person sulTcrcd bodily injury. The magistral^ 
dismissed the information on the gi*ound that it 
was out of time, inasmuch as it had not been laid 
within three months of .Tan. 21 ; — Held: ss. 135 
& 130 creato separate & distinct olTences. 5^he 
olTence with which defts. were charged was the 
offenct' under s. 130, & that offence having been 
committed on July 31, infoimation hatl be<‘n laid 
in time. — R. i’. Taylor, [1908] 2 K. B. 237 ; suit 
uom. H. V. Taylor, 7vV p, Oailey, 77 L. J. K. B. 
531 ; 98 L. T. 751 ; 72 J. 238 ; 21 Cox, C. C. 
.592, D. C. 

Annotation : — Refd. Vumey v. Fletcher, ilOOO] 1 K. B. 444, 

78 , .] — In May, 1905, again 

on Mar. 12, 1008, an inspector of factories for tluj 
district in wliicli a factory of resps. was situate 
visited the factory aV found that the fly-wheel of 
an engine vras not fenced as required by 1901 
Act. He again visited the factory on .luly 3, 
1908, found that the fly-wheel was still un- 
fenced. On July 22, 1908, he laid an infoimation 
against resps, under s. 135 of the Act for that 
the factory was on July 3, 1908, not kept in con- 
formity with the Act, in that the fly-wheel was 
not securely fenced as required by s. 10 of the 
Act : — Held : the information had been laid 
within three months after the date at which the 
olTence charged in the infoimation came to the 
knowledge of applt. within s. 340 of th(‘ Act. — 
Verney V. Eletimier (Mark) & Sons, J^td., 
[1909] 1 K. B. 444 ; 78 L. J. K. B. 292 ; 100 L. T. 
348 ; 73 J. P. 131 ; 25 T. L. R. 218 ; 21 Cox, C. C. 

, 783, D. C. 


HignifloH “ propelling," & no duty Is 
iinpo!^d by the sect, upon owners ol 
saw -m Ills to guard the saws which are 
propelled hy the moving parts of the 
machinery. — H amilton v, Qroesbkck 
(1801), 18 A. It. 437.— €AN. 


a. Failure to furnish guard — 

Evidence of negligence,] — Idtf. worked 
at a fttamp-machlno In defts.' factory, 
his duty being to keep It clean. Being 
refused proper material for this pur- 
pose, he used pieces of bagging. 
Attempting to clean It while In motion, 
the bagging got caught in the cog- 
wheel, & he was injured : — Held : as 
I ho place where pltf. worked was 
dangerous, & called for a guard under 
Factories Act, the failure to furnish 
one was per se evidonoo of negligence 
on the part of defts. — Thompson v. 
Wright (1892), 22 O. It. 127.— CAN. 

h. Extent of obligation .] — To 

comply with Factories Act, s. 10 (a), 
it is necessary not only to furnish 
the guard but to take reasonable cai'c 


to see that it is kept in it-s proper 
position. A master Is under obligation 
not only t<* see that suitable instru- 
mentalities are provided for bis 
servants to w'ork with, & that these 
are maintained in proper condition, 
but also to see that theso instru- 
mentalities are safely used. 'L'tals 
latter involves the giving of proper 
instructions to inexperienced servants 
employed on dangerous work, to 
enable thorn to appreciate the nature 
ISc extent of the dangers likely to arise, 
& the best means of guarding against 
Injury from such dangers. — ^Aimkr v. 
(Pushing Brothkkb, Ltd., 11920] 
3 W. W. H. 1009; 55 D. L. H. 611.— 
CAN. 

0. .1 — Scott v. Brook- 

field Linen Ck)., 11910] 2 I. R. 509.— 

IR. 


d. .1 — Held: whoro the 

moebino was driven by hand, & 
there was no danger in the use of it, 
there was no obligation to fence it. — 


HtixiOAN V. Mnin Sc. Co. (1891), 19 
j:. (Ct. of Sess.) 18 ; 29 Sc. L. H. 36.— 

SCOT. 


e. .] — Ilonn r. Bul- 

i/)on. Lade Sc Co. (1892), 19 It. (Ct. of 
SoHS.) 971 ; 29 Sc. L. II. 832.— SCOT. 


I. Mill gearing — Acces- 

sible to women d: children .] — 7 & 8 
Viet. c. 15, requires all parts of the 
mill gearing in a factory to bo securely 
fenced. 19 & 20 Vlct. c. 38, limits 
the obligation to fencing those parts 
of the mill gearing “ with which 
children & young persons & women are 
liable to come in contact, either in 
passing or in their ordinary occupa- 
tions in the factory ” : — Held : there 
is still an obligation to fence such null 
gearing os is aocesslhlo to women 
& children, & not merely such as they 
are liable to oomo in coiltact with in 
the regular course of their emplo 3 mont. 
— Traiix V. Small & Boask (1873), 
11 Maep. (CJt. of ^ss.) 888. — SOOT. 
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79. Action lor breach of statutory duty — 
Defences not available — Volenti non fit injuria. 1^ — 

B., aged twenty-two, was employed by defts., the 
owners of a “ factory ” within 7 & 8 Viet. c. 15, 
to grease the bearings between the fly & spur- 
wheel of a steam-engine in their engine-house. 
In order to do the work he had to stand on a wall 
2 ft. 3 in. thick, in a cavity made for the purpose, 
into which ho crawled through the spokes of the 
fly-wheel, the fly-wheel being on his left hand 
revolving in a “ wheel-race ” in the engine-house, 
& the spur-wheel on his right hand, revolving in 
another room in the factory. The distance between 
the spokes of the two wheels was 2 ft. 10 in. 
There was no fence along the wall edge of the 
wheel-race, on which B. was placed to do his work, 

6 the fly-wheel, near to which, however, children 
or young pei'sons were not liable to pass or be 
employed, was unfenced. At the time of the 
accident B. had been at the work for live days. 
On the sixth morning he was caught by the fly- 
whecl, whirled into the air, & killed. At the trial 
of an action by his widow & admirdstratrix for 
pecuniary loss sustained by Ids deatli, the jury 
found that he had not b(^en gidlty of contributory 
iK^gligence, either in undei-taking tlie einploynient 
or whilst engaged upon it, & returned a verdict for 
pltf. On a rule to a(^t it aside, pmsuant to leave, 
on the ground that there w'^as no statutory duty 
to fenta; the place in question, & that decreased had 
voluntarily encount(*red the risk incidental to his 
einployrnent :—IIdd : (1) defts. were bound under 

7 & 8 Viet. c. 15, s. 21, to fence the place where 
B. had to stand, it being the edge of a wheel-race 
not otherwis<i sticured ; (2) the dangerous cha- 
racter of the employment was not so obvious as 
tliat hij must necessarily be taken to have known 
it, or that even assuming he did know it, that 
ch'cumstance alone was not enough to constitute 
him a “ volunteer in such a sense as to exonerate 
defts. from liability for the consequences of 
their breach of their statutory duty. 


(3) Senible : 7 & 8 Viet. c. 15, s. 21, imposed 
on defts. an unqualifled duty to fence the fly- 
wheel, whether cliildren were liable to pass or be 
employed near it or not. — Britton v. Great 
Western Cotton Co. (1872), B. R. 7 Exch. 130 ; 
41 L. J. Ex. 99 ; 27 L. T. 125 ; 20 W. R. 625. 

Annotations: — As to (1) Apld. Groves v. Wimbome, 11898] 
2 Q. B. 402. As to (2) Befd. Thomas v. Qiiart^rmaino 
(1887), 56 L. J. Q. B. 840. (Jenerally^ Befd. Chapman v. 
Nltro-Phosphato Co. (1886), 1 T. L. U. 403. 

go. Common employment.] — (1) An 

action will lie in respect of personal injury 
occasioned to a workman employed in a factory 
through a breach by his employer, the occupier 
of the factory, of the duty to maintain fencing 
for dangerous macliinery imposed upon him by 
Factory & Workshop Act, 1878 (c. 16), s. 5 (4). 

(2) The defence of common employment is not 
applicable in a case whore injury has been caused 
to a servant by tlie bi*cach of an absolute duty 
imposed by stotute upon his master for his pi*o- 
tection. — Groves v. Wimborne (Lord), [1898] 2 
Q. B. 402 ; 67 h. .1. Q. B. 862 ; 79 L. T. 284 ; 47 
W. R. 87 ; 14 T. L. R. 493 ; 42 Sol. Jo. 633, C. A. 

A n notations : — A s to (1) Apld. David V. Britannic Mtsrthyr 
Cnal Co., [1909] 2 K. B. 146. Oolisd. Watkins v. Naval 
Colliery Co. (1897), Ltd., 11911] 2 K. B. 162. Befd. 
Gibson v. Duiikorlcy. Loch r. Sykes, Third I’artles (1910), 
102 L. T. 587 ; Butler (or Bleuik) v. Fife CJoal Co., [1912] 
A. C. 149 ; Woods t?. WinsklU, [1913] 2 Ch. 303 ; 11. v. 
Marshland Smooth & Fen District Comrs., 11020] 1 K. B. 
1.5.6 : B’owlcr u. Kibble, [1922] 1 Ch. 487. As to (2) Poild. 
David V. Britannic Merthyr Coal Co., [1909] 2 K. B. 146. 
Apld. .Tones v. Canadian PaiMJiflc By. (1913), 83 L, J. P. C. 
13. Befd. Butler (or Black) r. Flic Coal Co., [1912] 
A. C. 149 ; Pursell v. dement Talbot (,1914), 111 L. T. 
827, Generally, Mentd. Crossfleld tj. Manchester Ship 
Canal Co. (1904), 73 L. J. Ch. 346 ; Slmmonds r. Newport 
Aborcam Block Vein Steam Coal Co., [1920] 3 K. B. 131 ; 
I’hiUips r. Britannia Hygienic Laundry Ck)., [1923] 
2 K. B. 832. 

81. Contributory negligence — Whether 

available as defence.] — Iles t\ Abercarn Welsh 
Flannel Oo. (1886), 2 T. L. R. 547, D, G. 

jScc, further , Master & Servant. 


79 i. Action for breach of Htatutory 
(hUy — Defences not availatHe — Volenti 
■non Jit injnria.] — The maxim volenti 
iu>n M injnria does not ujjply where an 
aecident is caused by the bleach of a 
statutory duty.—llooKiw v. Hamii.ton 
C onoN Co. (1893), 23 U, 11. 425. — 
CAN. 

79 il. .] — Scnihlc : 

tlio defence of volrns is not avuilalile 
to tho employer in an action founded 
on the violation by him of a statutory 
duty. — E vkrk'it v. Sciiaakk Mac'hine 
Works, Ltd. (1912), 21 W. L. II. .525 ; 
2 W. W. H. 672 ; 17 B. C. 11. 271 ; 
4 D. L. 11. 147.— CAN. 

791il. .] — Tho maxim 

volenti non fit injuria is not applicable 
in rt'licf of a deft, guilty of a violation 
of a statutory duty such as Is imposed 
by Factories Act. — M oClkmont v. 
KtLoouR Manufacturing Co. (1913), 
27 O. L. K. 306 ; 4 O. W. N. 313 ; 8 
D. L. 11. 148.— CAN. 

80 i. Common employ- 

ment.] — An action will lie in respect 
of personal injury occasioned to a 
workman employed in a factory through 
a breach bj' his employer, the oooupler 
of the factory, of the duty to maintain 
fencing or guards to dangerous 
machinery iinposed upon him by 
Fuctoiy & Workshop Act-, & the 
dotouco of common employment is 
not applicable in a case where an 
injury has been caused to a servant 
by a bmach of an absolute duty 
imposed by statute upon his master 
for his protection. — ^mykbs v. Sault 
Stb. Mabib Pulp Co. (1902), 33 


S. C. 11. 23 ; 23 C. L. T. 81.— CAN. 

g. yVorhynan's mistake 

contribntiny to accident.] — Wh»*u a 
w'orker in a fuctoiy is injuitnl by an 
accident which would not have 
liappened if tho mill-gearing had been 
properly fenced the employer wdll not 
1)0 liberated fi-oju liability by the fact 
that the accident was partly due to u 
mlstako on the w'orker’s part. — 
PRINOLK r. Ghosvknou (1894), 21 
li. (Ct. of Sess.) 532 ; 32 Sc. L. It. 
420.— SCOT. 

81 i. Conirihutory neyligcnce. — 

Whether available as defence.] — In an 
action against an employer to i-ucover 
damages for Injuries i-occlvcd in the 
course of employment, the jury found 
deft, guilty of a breach of Factories 
Act, pltf. guilty of contributory 
negligence, & returned a verdict for 
deft. : — Held : deft.’s nou-pcrformance 
of his statutory duty did not estop him 
from setting up the defence of con- 
tributory negligence. — McKinnon v. 
Barnks (1912). 12 S. 11. N. S. \\\ 129 ; 
29 N. S. W. W. N, 27.— AUS. 

81 ii. .] — Sharp v. 

Pathhead Spinning Co., Ltd. (1885), 
12 It. (Ct,. of Sobs.) 674 ; 22 Sc. L. 11. 
308.— SCOT. 

h. .] — Bichards V. Eu.ioi't 

(1901), 1 S. 11. N. S. W. 99 ; 18 N. S. 
W. W. N. 126.— AUS. 

k. Burden of prwf.] — By 

Factories Act, B. S. O. 1877, c. 208, 
s. 15 (4), •* All elevator cabs or cars, 
whether used for freight or passengers, 
shall be provided with somo suitable 


lueobanlcal device, to be approved by 
the inspector, whereby the cab or <!ar 
will bo secui'cly held in the event of 
accident ” ; — llcld : tho onus was 
upon pltf. 1,0 prove that t,ho catch 
had not been approved. — B lack v. 
t)NTABio Wheel Co. (1890), 19 O. 11. 
578.— CAN. 


t. .J — Dy uuLario Fac- 

tories Act, B. S. O. 1897, c. 250, 
B. 20 (1) (d), in every factory all 
elevator cabs are to bo provided with 
some suitable mochanioal device to bo 
approved by tho inspector, whereby 
tho cab will be securely hold in the 
event of accident: — Held: (1) the 
onus of proving that the brake & 
" dogs ” in use in connection with tho 
elevator in tho store, by the fall of 
w'hloh pltf. was injured, wore suitablo 
was upon defts. but It was not 
necessary for them to show that the 
device in its concrete form as part of 
tho elevator had been approved ; it 
W’us sufilcient that tho kind of device 
used had been appi’ovcd ; (2) lu 

oMor to render tho employers liable 
to a civil action, it was Incumbent on 

E ltf. to make out tho casual ooimectlon 
etwoen the omission to provide the 
statutory safeguards Sc. the injury 
complained of. — C arnahan e. Simp- 
son (Robert) Co. (1000), 21 C. L. T. 
74 ; 32 O. B. 328.— CAN. 


tti. .] — Defts. were hold 

liable in damages for death of pltf. ’a 
husband by accident while employed 
in defts.* mill. Deceased met his 
death in the performance of his duty, 
having gone on tho platform where the 
luaohinery causing the accident was 
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1, A.^ B, dt C, ; sub-sects, 2 <fc 3.] 

Action for breach of common law duty.] — 

See No. 62, ante, &, generally, Master & Servant. . 

B. Self-acting Machines* 

See 1001 Act, 8. 12. 

82. Space between fixed Sc traversing part — 
** Allowing " person therein.] — young person 
who was employed in a factory by a person in 
charge of a self-acting machine, was ordered by 
the person in charge of the macliine to clean a 
part of the machine, & for this purpose the boy 
was obliged to go into the space between the fixed 
As traversing portions of the machine. When the 
order was given the machine was properly stopped, 
but while the boy was still in this space the person 
in charge of the machine, thinkii^ the boy was clear 
of the space, started the macldne, wheieby the 
boy received injuries from wliich he died : — Held : 
as the pci*son in starting the machine was acting 
under the belief that the boy was clear of the space, 
the boy was not “ allowed ” by him to be in the 
prohibited space at the time of the accident, 
within Factory & Workshop Act, 1895 (c. 37), 
8. 9 (2 & 3), & the cmployei-s, the occupiers of the 
factory, were not liable in consequence thereof 
to a fine under Factory & Workshop Act, 1878 
(c. 16), 8. 83, though such occupiers would have 
b^n liable for an “ allowance ” by their servant. 

The sect, is not confined to any act that the 
occupier liimself has allowed, but it also includes 
an aUowance by a servant or agent of the occupier, 
otherwise 1 do not think that any proper clTect 
would be given to the words that “ a person 
allowed to be in the space ” shall be deemed to be 
employed contrary to the provisions of the principal 
Act (l/)Ki) Alvehstone, (-..T.). — (/UAirntEE v. 
Fern Spinnin<j (Jo., I/fd. (1001), 85 L. T. 519; 
66 J. P. 181 ; 50 W. K. 167 ; 18 T. L. K. 01 ; 40 
Sol. Jo. 87 ; 20 Cox, 0. C. 82. 

C. Machinery in Motion. 

Sec 1901 Act, 8. 13. 

83. Children prohibited from cleaning — Fixed 
parts not moving with machine.] — J3y Factory & 
Workshop Act, 1878 (c. 16), s. 0, “ a child shall 
not be allowed to clean any part of the machinery 


in a factory while the same is In motion by the 
aid of steam, water, or other mechanical power : 
— Held : “ the same ” meant “ the machinery ** 
& not the “ part ” cleaned, so that this sect, 
prohibited allowing a child, while a machine 
was in motion, to clean any fixed paH, which did 
not move, of the machine. — ^I’eakson v. Bklcuan 
Mills Go., [1800] 1 Q. B. 244 ; 65 L. J. M. C. 
48 ; 74 L. T. 101 ; 60 J. P. 151 ; 44 W. R. 334 ; 
12 T. Ij. 11. 107 ; 40 Sol. Jo. 260 ; 18 Cox, 0. C. 
241, D. O. 

84. Process considered as “cleaning** — 

Removing by-products from machine.] — By 1901 
Act, s. 13, it is enacted that a child must not be 
allowed to clean in any factory any part of any 
machinery whilst the machinery is in motior 
by the aid of steam, water, or other mechanical 
power. A cliild of twelve years of age wa« 
employed in removing, parily bv liand & partl> 
by means of a stick, from the rollers & top l)oar( 
of a cap-spinning machine for spinning woollei 
yarn, certiiin fluff formed in tlie coui'se of spinning 
if this fluff wei'c not removed the rollei’s woul( 
become choked Si the process would stop. Th< 
fluff was not mere rofuscs but had a saleable valir 
& was in fact sold : — livid : the cliild was clcanini 
machinery witliin tlie enactment. — Taylok i 
Dawson (Mark) &. Son, Ltd., [1911] 1 K. B 
145; 80 L. J. K. B. 102; 103 L. T. 508; 7, 
J. P. 5 ; 27 T. L. 11. 45, D. C. 


Sub-sect. 2. — Steam Boilers. 

See 1901 Act, s. 11. 

85. Steam crane — Whether “ locomotive **- 
Employers Liability Act, 1880 (c. 42), s. 1 (5).]~ 
In the course of the widening of a line of railwa 
there was being w'orked on a temporary line < 
rails laid down over the new part of a viaduc 
a steam-crane, the engine of whicli served tl 
double iiurpose of moving the machine from pla 
to jilace, & of raising stones with wliich to bui 
the parapet. M., a labourer in the employ of \ 
tlie contractor for the work, was, while i 
employed, injured by the negligence of the driv 
of the steam-crane, who was also in the servi 
of W. In an action by M. against W. und 
above Act to recover compensation, for the injur; 
— Held : the steam-crane was not a “ locoinoti 


placed to get his dusting doth: — 
Held: the machinery was dangerous 
& the failure to guard same a breach 
by defis. t)f Factories Act ; therefore 
the onus was thrown on defts. of 
proving that, in spite of such breach, 
the accident was due to deceased’s 
negligence, & dofts, were liable if 
deceased’s death resulted from such 
breach, & not from his own negligence. 
To establish liability in such ease, plti. 
must prove that deft, was guilty of 
negligence, &. that it was that nogU- 
genoe that caused the death of de> 
— Hilton v. Robin Hood 
Mius, Ltd., IIDIDJ 2 W. W. R. 134.-- 
CAN. 


n. .] — Pltf. sued as the per- 

sond representative of her deceased 
husband to recover damages for 
inJoricB sustained by him while working 
as a sawyer in the employment of 
defts., which, os she alleged, resulted 
In his death, & wore caused by a 
defect in the condition or arrange- 
ment of a ** Joiner at which the 
deceased was working, the revolving 


knives of which it was, as she C/On- 
tended, the duty of defts. under 
Factories Act to guard, & which wore 
not BO guarded : — Held : failure to 
obey tho direction of Factories Act 


as to guarding dangerous machinery, 
which resulteu in Injury being caused 
to an employee, ^ves a right of 
action. — Rillinu v. Semmkns (11104), 
24 C. L. T. 83 : 8 0. L. 11. &40 ; 4 
O. W. U. 218.-^AN. 


o. .] — Where defts. allowwl 

machinery In theh mill to be in such 
unguarded state as that so long as tho 
attention of the person oiieratlim it 
was intent upon It danger conla bo 
avoided, but when his attention was 
momentarily diverted from it to 
something else coimoctcd with his 
work, injury was caused to him, tlcfls. 
were held to bo guilty of a breach of 
statutory duty under Nova Scotia 
Factory Act, 1901, c. 1, s. 20.— 
Kizbr v. Kent Lumber Co. (1912). 
U E. L. K. 41: 40 N. S. ll. 83; 5 
D. L. R. 317.>^AN. 


p. '.J — an infant, cm' 


ployed by defts. as a workman 
their factory, was injured in attempt 
to place a belt upon a pulley, 
falling upon the shafting : — Jla 
defts. were liable to pltt. in dainoj 
lor his injury under Factories A 
because the shafting Sc pulley won 
dangerous part of tho machinery 
should have been guarded. — Gou 
V. Glen Woollen Milib (1013), 
O. L. K. 193 ; 4 O. W. N. 790 ; 
1). L. R. 394.— CAN. 

4. Helcratu'y of defenda 

neyligencc.] — Held : in case of 
breor^h of a statutory duty caue 
an injury the action Is nut for neglige 
but simply for tho broach Sc no iiuosi 
of defCk^ nogllgenoe is rclevam 
Gwen v. Saults & Poixard (19 
.It W. h. 11. 647 ; 10 W. W, It. 7 
20 Man. L. R. 362.-4)AN. 

r. .] — Gibb r. Orombie (18 

2 R.j[Ct. of 8ess.} 886 ; 12 Sc. L 
674.-HM30T. 


s. *J — Shieumi r. Hurpoci 

Cameron (1898), 80 R. (Ct. of 84 
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engine upon a railway ” within above sub-sect., 
& judgment must be entered for defts. — ^M urphy 
V, Wilson & Son (1883), 52 L. J. Q. B. 624 ; 48 
L. T. 788 ; 47 J. P. 506 ; 48 J. P. 24. 


Sub-sect. 3. — ^Means op Escape from Fiub. 

See 1901 Act, ss. 14, 15, 10. 

86. Notice to construct — ^How far compliance 
excused — When rights of third persons affected — 
House containing factory & tenants.]— London 
County Council v. Lewis, No. O, anle. 

87. .] — Consolidated 

Properties Co. v. Ouilvers (1901), 18 T. L. B. 59. 

88. .] — Where the sanitary 

authority gave notice under Factory & Workshop 
Act, 1801 (c. 75), s. 7 (2), to the owner of a factory 
to provide certain works as a means of escape in 
case of fire, & the works speciAed would, if carried 
out, involve an act of trespass on other pi*emises 
in the occupation of third persons as tenants to 
the owner of the factory, though the latter did 
not claim arbn. under the sect. : — Held : the 
notice was not Anal &, conclusive as against the 
factory owner, & the magistrate ought not to 
convict the owner for refusing to comply with the 
notice. — L ondon County Council v. Brass 
(1901), 17 T. L. B. 504. 

89. Separate factories treated 

as one.] — ^Toller v. Spiers & Pond, Ltd., No. 
91, post. 

90 . Notice to owner of part of 

factory only.] — In a certain road were four houses, 
which were found, as a fact, by the magistrate 
before whom the i:i^ormation was laid in the first 
instance, to constitute a factory. More than 
forty persons were employed in the factory. 
The four houses were owned by different persons, 
resp. being the owner of two of them. These 
two houses alone did not constitute a factory. 
Applt. served a notice upon resp. requiring him 
to provide on his own premises means of escape 
from fire. In the notice resp. was described as the 
owner of the two houses of which he received the 
rack-rent, & in the notice it was recited that these 
two houses, together with two other adjoining 
houses, constituted a factory in which more than 
forty persons were employed. As resp. failed to 
comply with the notice, applts. instituted pro- 
ceedings against him. No approval had been 
given by the chief inspector that the part of the 
factory should bo taken to be a separate factory ; — 
Held : as resp. was not the owner of the whole of 
the factory, he was under no obligation to comply 
with the notice served upon him by applts. [under 
1901 Act,s. 14 (2)]. — London County Council v. 
Leyson (1913), 110 L. T. 200 ; 78 J. P. 91 : 12 
L. a. B. 253, D. C. 

Dispute arises from —Arbitration .] — See 

1901 Act, s. 14 (3), Sched. 1. 


91. Necessity for separate notice — 

Separate factories in same building.] — (1) Pltf. 
owned a b uilding , the whole of which up to & 
including the fourth floor, but with the exception 
of the second floor, formed one factory, & was 
leased to & occupied bv defts. The second floor 
was not a factory. Tne fifth, sixth, & seventh 
floors formed another factory. Each of these 
factories produced its ovm motive power. The 
county council gave notice to pltf. to provide 
better means of escape from Are. An arbn. 
took place at which defts. were not present, & 
an award was made to the effect that an additional 
staircase ought to be made starting at the level 
of the third floor & extending to the seventh 
floor. Sc communicating with each of the inter- 
mediate floors. The county council served notice 
on pltf. requiring him to construct the works. 
The notices & the award treated the building as a 
whole, & did not deal with the factories as separate 
factories. In an action brought by pltf. for an 
injunction to restrain defts. from hindering him 
in making the staircase : — Held : the factories 
were separate factories & the whole building was 
not a tenement factory inasmuch as the occupiers 
produced their own power, & the building was 
therefore not one “ where mechanical power is 
supplied ’* within 1901 Act, s. 149, there was 
nothing in the Act which gave pltf. any right to 
enter on one of the factories in order to construct 
works for the benefit of the other factory. The 
fact that defts. were not present did not exempt 
them from being bound by the arbn. but the 
notices & the award ought to have treated the 
factories as separate factories, & as this had not 
been done the proceedings weio ineffectual, & 
pltf. was not entitled to enter upon defts.’ 
prembes. 

(2) To ascertain whether these factories, A. & B. 
are a tenement factory, or not, I must first see 
whether they arc in one building. The answer 
is in the affirmative. Then is each of them in 
law a separate factory ? I think it is. . . . But 
is this a factory where mechanical power is 
“ supplied to different parts of the same building 
occupied by different persons i* ” I think plainly 
it is not. Those words obviously do not mean 
simply a factory where mechanical power is used. 
That is already involved in the word “ factory.” 
They point not to the user, but to the ” supply ” 
of mechanical power to different parts of the same 
building, a supply for instance by the occupier of 
one factory to the occupier of the other factory, 
or a supply to both from some external source 
by a third person, including ^ perhaps meaning 
the person of whom the tenement is held. . . . 
The verb is not “ used ” but ” supplied,” meaning 
” taken by the factory occupier from a source of 
supply external to himself ” (Buckley, J.). — 
Toij:.er V. Spiers & Pond, Ltd., [1903] 1 Oh. 302 ; 
72 L. J. Oh. 101 ; 87 L. T. 678 ; 67 J. P. 234 ; 61 
W. B. 381 ; 10 T. L. B. 110 ; 47 Sol. Jo. 169 ; 

1 L. G. B. 103. 

Arywiaiion : — ^FoUd. Brass v. L. C. C., [1901] 2 K. B. 336. 


727 ; 30 Sc. L. R. 650 ; 1 S. L. T. 
39. — SOOT. 

t. .] — Kelly v. Qtjcbk Sugar 

Refining Co. (1893), 20 R. (Ct. 
of Soss.) 833 ; 30 So. L. R. 758 ; 1 
S. L. T. 88.-^OOT. 

PART IIL SECT. 1, SUB-SECT. 3. 
a. Notice to oonairttet — NeceetUy for 


approval of alterations or additions — 
By chief ojfflcer of fire brigade.] — ^Appot. 
was owner of a buildlns used as a 
factory bj his tenants. Ho was 
served with a notice under the Factories 
&, Shops Act, No. 39, 1912, s. 3, that 
he was regarded as occupier of the 
premises for the purpose of oertatn 
ntruotural alterations, to wit, provision 
of means of escape in oaae m fire : — 
Held .* appot. could not he oonvioted 


of the oflienoo of disobeying tho said 
notioo until it was shown that the 
chief officer of the llie brigade had 
approved some means of esoa^ from 
fire which involved structural altera- 
tions or building additions as dis- 
tinguished from movable ropes or 
ladders. — Ex p. Shrert (1914), 14 
S. R. N. S. W. 288 ; 31 N. S. W. W. N. 
116.—AU8# 

b. Absence of fire apjHianccs •— 



912 Factobieb and Shops. 


Sect* 1 . — Provisionfi for securing safety: Svb^secL 
1, J.M B, <Sb C,; sub^aecis. 2 <fc 3,] 

Action for breach of common law duty.] — 

See No. 02, aH<e, &, generally ^ Master & Servant. . 

B» Self-acting Machines, 

See 1001 Act, s. 12. 

82. Space between fixed & traversing part — 
“ Allowing ** person therein.] — A young person 
who was employed in a factory by a person in 
charge of a self-acting machine, was ordered by 
the person in charge of the machine to clean a 
part of the machine, & for this purpose the boy 
was obliged to go into the space between the fixed 
& traversing portions of the machine. When the 
order was given the machine was properly stopped, 
but while the boy was still in tliis space the person 
in charge of the machine, thinking the boy was clear 
of the space, started the maclune, whereby the 
boy received injunes from which he died ; — Held : 
as the person in starting the machine was acting 
under the belief that the boy was clear of the space, 
the boy was not “ allowed ” by him to be in the 
prohibited space at the time of the accident, 
within Factory & Workshop Act, 1895 (c. 37), 
8. 9 (2 & 3), &• the employers, the occupiers of the 
factory, were not liable in consequence thereof 
to a fine under Factory & Workshop Act, 1878 
(c. 16), 8. 83, though such occupiers would have 
been liable for an “ allowance ” by their servant. 

The sect, is not confined to any act that the 
occupier himself has allowed, but it also includes 
an allowance by a servant or agent of the occupier, 
otherwise I do not tliink that any proper elTect 
would be given to the words that “ a person 
allowed to be in the space ” shall be deemed to be 
employed contrary to the provisions of the principal 
Act (IjOUd Alverstone, (•..!.). — CUiAim^EE v, 
Fehn SpiNNiN(i (/O., Ltd. (1901), 85 L. T. 519; 
66 J. P. 181 ; 50 W. 11. 167 ; 18 T. L. IL 91 ; 46 

. Jo. 87 ; 20 Cox, 0. O. 82. 

C. Macliiticry in Motion. 

Sec 1901 Act, s. 13. 

83. Children prohibited from cleaning — Fixed 
parts not moving with machine.] — By Factory A 
Workshop Act, 1878 (c. 16), s. 9, “ a child shall 
not be allow’'ed to clean any part of the machinery 


in a factory while tlio same is in motion by tlid 
aid of steam, water, or other mechanical power 
-Held : “ the same ” meant ** the machinery 
& not the part ” cleaned, so that this sect, 
prohibited allowing a child, while a machine 
was in motion, to clean any fixed part, which did 
not move, of the machine. — I^barson v. Bbi.oian 
Mills Co., [1898] 1 Q. B. 244 ; 65 L. J. M. 0. 
48 ; 74 L. T. 101 ; 60 J. P. 151 ; 44 W. 11. 334 ; 
12 T. L. B. 197 ; 40 Sol. Jo. 260 ; 18 Cox, C. C. 
241, D. 0. 

84. Process considered as ** cleaning** — 

Removing by-products from machine.]— By 1901 
Act, 8. 13, it is enacted that a child must not be 
allowed to clean in any factory any part of any 
machinery whilst the machinery is in motion 
by the aid of steam, water, or other mechanical 
power. A child of twelve years of age was 
employed in removing, partly bv hand & partly 
by means of a stick, from the rollers & top board 
of a cap-spinning machine for spinning woollen 
yarn, certam fluff formed in the course of spinning. 
If this fluff wero not removed the rollei*8 would 
become choked the j)roeess would stop. The 
fluff w'tis not mere refuse, but liad n saleable value 
k> was in fact sidd : — Held : the child w as donning 
machin<‘ry w'ithin tlie enactment. — T ayi.ou 
Dawson (Mauiv) & Hon, Ltd., [1911] 1 K. B. 
145; 80 L. .1. K. B. 102; 103 L. T. 508 ; 75 
J. P. 5 ; 27 T. L. K. 45, D. C. 


HuB-sPxrr. 2 . — Steam Boilers. 

See 1901 Act, s. 11. 

85. Steam crane — Whether “locomotive** — 
Employers UablUty Act, 1880 (c. 42), s. 1 (5).]— 
In the course of the widening of a line of railway 
there was being worked on a temporary line of 
rails laid dowm over the new part of a viaduct, 
a steam-crane, the ermine of wluch served the 
double purpose of moving the machine from plact! 
to place, & of raising stones with wliich to build 
the parapet. M., a labourer in the employ of W. 
the contractor for the work, w/is, while so 
employed, injured by the negligence of the driver 
of the steam-crane, who was also in the service 
of W. In an action by M. against W. under 
above Act to recover compensation, for the injury : 
— Held : the steam-crane was not a “ locomotive 


placed to get hia dusting cloth : — 
Held: the machinery was dangerous 
8c the failure to gruard same a broach 
by defts. of Factories Act ; therefore 
tho onuH was thrown on defts. of 
proving that, in spite of such breach, 
the accident was duo to deceased’s 
negligence, 8c defts. were liable if 
dececu»ed’s death resulted from such 
broach, 8c not frf)ni his own negligence. 
To establish liability in such case, pltf . 
must prove that deft, was guilty of 
negligence, 8c that it was that ncfi^l- 
genoe that catised the death of do- 
ceased. — Hilton v. Hobin Hood 
Mills, Ltd., 11019J 2 W. W. 11. 134.— 
CAN. 


n, .] — Pltf. sued as tho per- 
gonal representative of her deocased 
husband to recover damages for 
inJurioB sustained by him while working 
as a sawyer in the employment of 
defts., which, as she alleged, resulted 
in his death, & were caused by a 
defect in tho condition or arrauge- 
ment of a ** Joiner ” at which tho 
deoecuaed was working, tbo revolving 


knives of which it was, as she con- 
tended, tho duty of defts. under 
1 actorics Act to guard, & which were 
not so guarded : — Held : failure to 
obey the direction of Factories Act 
as to guarding dangerous machincr)', 
which resulted In injury being caused 
to an omployoo, gives a right of 
action. — B illino v. Srmmrns (1904), 
24 C. L. T. 83 : 8 O. L. IL 540 ; 4 
O. W. IL 218.^AH. 

o. . ] — Where defts. allowed 

machinery in tlieir mill to bo in such 
unguanlcd state as that so long as tho 
attention of tho person oiierating it 
was intent upon it danger could bo 
avoided, but when his attention was 
momenterlly diverted from it to 
something else connected with his 
work, injury was caused to him, defts. 
wero held to lie guilty of a breach of 
statutery duty under Nova Hcotia 
factory Act, 1901, c. 1, s. 20.— 
Kisser e. Kknt Lumber CJo. (1912), 
U ♦O N. S. II. 83; £ 

D. L. K. 317.-^AN. 

p. — Htf., ou iufaut* cm- 


B loyed by defts. os a w'orkman in 
tielr factorv, was injumd in attempting 
to place a licit upon a pulley, by 
falling upon the shafting : - Held : 
defts. wore liable to plt,f. in daiiiagcH 
for his Injury under Factories Act, 
because the shafting 8c pulley were a 
dangerous part of tho maohiiicry 8c 
should have been guarded. — (I owrh 
V. Glks Woollen Mills (1913), 28 
O. L. U. 193 ; 4 O. W. N. 790 ; 12 
D. L. It. 394.— CAN. 

q Helcraiu'if of defendant's 

negliucncc.] — Held: in case of a 
bteai;h of a statutory duty causing 
an injury tho action is not for negligence 
but simply for the breach ft no question 
of defts.' noglixenoc is relevant. — 
Owen r. Saults & Poij.ard (1916), 
.34 W. L. IL 047 ; 10 W. W. IL 767 I 
20 Man. L. H. 362.— CAN. 

r. .J — Gibb r. C^rombik 

2 K. iCt. of 8cas.) 880 ; 12 Be. L, 

57 4."“' ' BOOT. 

s, ,1 — Shields p. Murdoch ft 

CAMRaox (1S»3), 20 B. (CL of Boiw.> 
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en|;m6 upon a railway ” within above sub-sect., 
& judgment must be entered for defts. — ^M urphy 
V. Wilson & Son (1883), 62 L. J. Q. B. 524 ; 48 
L. T. 788 ; 47 J. P. 565 ; 48 J. P. 24. 


Sub-sect. 3. — Means op Escape from Fire. 

See 1901 Act, ss. 14, 15, 16. 

86. Notice to construct — How far compliance 
excused— When rights of third persons affected— 
House containing factory de tenants.] — London 
County Council v, Lewis, No. 6, ante. 

87. .] — Consolidated 

Properties Co. v, Chilvers (1901), 18 T. L. R. 59. 

88. ,] — Where the sanitary 

authority gave notice under Factory & Workshop 
Act, 1891 (c. 75), s. 7 (2), to the owner of a factory 
to provide certain works as a means of escape in 
case of fire, & the works specified would, if carried 
out, involve an act of trespass on other pi’emises 
in the occupation of third persons as tenants to 
the owner of the factory, though the latter did 
not claim arbn. under the sect. ; — Held : the 
notice was not final & conclusive as against the 
factory owner, &, the magistrate ought not to 
convict the owner for refusing to comply with the 
notice. — London County Council v. Brass 
(1901), 17 T. L. R. 504. 

89. Separate factories treated 

as one.] — Toller v. Spiers & Pond, Ltd., No. 
91, 'post. 

90. Notice to owner of part of 

factory only.] — In a certain road were four houses, 
which were found, as a fact, by the magistrate 
before whom the ii^ormation was laid in the flr^ 
instance, to constitute a factory. More than 
forty persons were employed in the factory. 
The four houses were owned by different persons, 
resp. being the owner of two of them. These 
two houses alone did not constitute a factory. 
Applt. served a notice upon resp. requiring him 
to provide on his own premises means of escape 
from fire. In the notice resp. was described as the 
owner of the two houses of which he received the 
rack-rent, & in the notice it was recited that these 
two houses, together with two other adjoining 
houses, constituted a factory in which more than 
forty persons were employed. As resp. failed to 
comply with the notice, applts. instituted pro- 
ceedings against him. No approval had been 
given by the chief inspector that the part of the 
factory should be taken to be a separate factory ; — 
Held : as resp. was not the owner of the whole of 
the factory, he was under no obligation to comply 
with the notice served upon him by applts. [under 
1901 Act, s. 14 (2)]. — London County Council v. 
LBY.SON (1913), 110 L. T. 200 ; 78 J. P. 91 ; 12 
L. G. R. 253, D. 0. 

Dispute arises from —Arbitration .] — See 

1901 Act, s. 14 (3), Sched. 1. 


91. Necessity for separate notice — 

Separate factories in same building.] — (1) Pltf. 
owned a budding, the whole of which up to & 
including the fourth floor, but with the exception 
of the second floor, formed one factory, & was 
leased to & occupied by defts. The second floor 
was not a factory. The fifth, sixth, & seventh 
floors formed another factory. Each of these 
factories produced its own motive power. The 
county couned gave notice to pltf. to provide 
better means of escape from Are. An arbn. 
took place at which defts. were not present, & 
an award was made to the effect that an additional 
staircase ought to be made starting at the level 
of the third floor & extending to the seventh 
floor, &, communicatii^ with each of the inter- 
mediate floors. The county coimcd served notice 
on pltf. requiring him to construct the works. 
The notices & the award treated the budding as a 
whole, & did not deal with the factories as separate 
factories. In an action brought by pltf. for an 
injunction to restrain defts. from hindering him 
in making the staircase : — Held : the factories 
were separate factories & the whole building was 
not a tenement factory inasmuch as the occupiers 
produced their own power, & the budding was 
therefore not one “ where mechanical power is 
supplied ” within 1901 Act, s. 149, there was 
nothing in the Act which gave pltf. any right to 
enter on one of the factories in order to construct 
works for the benefit of the other factory. The 
fact that defts. were not present did not exempt 
them from being bound by the arbn. but the 
notices & the award ought to have treated the 
factories as separate factories, &. as this had not 
been done the proceedings wero ineffectual, & 
pltf. was not entitled to enter upon defts.’ 
premises. 

(2) To ascertain whether these factories, A. & B. 
are a tenement factory, or not, I must first see 
whether they are in one building. The answer 
is in the affirmative. Then is each of them in 
law a separate factory ? 1 think it is. . . . But 

is this a factory where mechanical power is 
“ supplied to different parts of the same budding 
occupied by different persons ? ” I think plainly 
it is not. Those words obviously do not mean 
simply a factory where mechanical power is used. 
That is already involved in the word “ factory.” 
They point not to the user, but to the ” supply ” 
of mechanical power to different parts of the same 
building, a supply for instance by the occupier of 
one factorv to the occupier of the other factory, 
or a supply to both from some external source 
by a third person, including & jierhaps meaning 
the person of whom the tenement is held. . . . 
The verb is not ” used ” but ” supplied,” meaning 
“ taken by the factory occupier from a source of 
supply external to himself ” (Buckley, J.). — 
Toller v. Spiers & Pond, Ltd., [1903] 1 Oh, 362 ; 
72 L. J. Ch. 191 ; 87 L. T. 678 ; 67 J. P. 234 ; 61 
W. R. 381 ; 19 T. L. R. 119 ; 47 Sol. Jo. 169 ; 
1 L. G. R. 193. 

— FoUd. Brass v. L. C. C., [1901] 2 K. B. 336. 


737 ; 30 Sc. L. R. 650 ; 1 S. L. T. 
39.— SOOT. 

t. .] — Kelly v. OuesR Sugar 

Rkftning Oo. (1893), 20 R. (Ct. 
of S^.) 833 : 30 So. L. R. 758 ; 1 
S. li. T. 88.-HB0OT. 

PART 111. SECT. 1, SUB-SECT. 3. 
a. Nutiee to oonetrud — NeeeuUg for 


approml of alteroHone or ttddUUma — 
By chief officer of fire brioude.y—Appot. 
was owner of a building used os a 
factory by his tenants. Ho was 
served with a notice under the Factories 
& Shops Act, No. 39, 1912, 8. S, that 
he was rogaidod as occupier of the 
premises for the purpose of oertain 
fltmotural alterations, to wit, provision 
of moans of escape fn case of fire : — 
UeUL : appet. could not be oonviiGted 


of the offence of disobeying the said 
notice until it was aho>vn that the 
chief officer of the fire bris^ide had 
approved some moans of escape from 
fire which involved stnictural altera- 
tions or building additions as dis- 
tinguished from movable ropes or 
ladders. — Bx p. Shrsht (1914), 14 
B. R. N.^ W. ^8 ; 31 N. S. W. W. N. 
115.--A1IB» 


b. Ahacnee of fire appUanete — 
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8ecL 1 . — Provimotis for securing safety : 8vib-sccU 3. 

Sect, 2, Part IV. Sects, \ & 2i Suib-aect, 

1. A.] 

92. Costs of construction — Whether appor- 
tioned between landiord and tenant — Construction 
of covenant.] — lease contained two covenants 
by the tenant, one was to pay ** all rates & taxes, 
sewers rate, &, main drainage rate, parish dues, 
& all other rates, taxes, & impositions, & outgoings 
whatsoever ” which might be in any wise imposed 
upon or in respect of the demised premises or 
upon the landlords in respect thereof by authority 
of Parliament or otherwise howsoever. The 
other was to pay a fair share & proportion of all 
costs & expenses which lessors, in respect of being 
the owners of the demised premises, might, 
during the continuance of the term, be cahed upon 
to jiay in or about “ any reparation . . . or in or 
a^ut any drainage or sewerage or othciwdse by 
virtue of any Act or Acts of i’arliament already 
made,” or thereafter to be made. During the 
continuance of the term tin; landlords were com- 
pelled, under Factory &; Workshop Act, 1891 
(c. 75), 8. 7, to spend money in making structural 
alterations on the demised premises. In an 
action by the landlord to recover from the tenant 
the whole of the amount so spent : — Held : upon 
the true construction of the two covenants the 
tenant was liable to pay, not the whole, but only 
a fair share &, proportion of the amount so spent. — 
Ardino V. Economic Printing & Publishing Co., 
Ltd. (1898), 69 L. T. 022 ; 15 T. L. R. 1 11, 0. A. 
AnrMiaiions Antil r. 6od^%1ii (1899), 63 J. P. 441 ; 

86 L. T. 580 ; Homer r. Franklin 

(1904), 73 L. J. K. B. 1019. 

93. ,] — A tenant of a factory 

who has covenanted to pay & discharge all 
parliamentary, parochial, & other rates, assess- 
ments & impositions which shall or may be 
imposed on or payable in respect of the demised 
expends must indemnify the landlord, if the 
latter is compelled by the local authority to expend 
money in providing the factory with means of 
escape in case of fire. The landlord may sue 
upon such a covenant in the High Ct., & is not 
restricted to the remedy in the county ct. provided 
by 1001 Act, 8. 14. — Shephard v. Barber (1902), 
07 J. P. 238 ; 1 L. G. R. 157. 


94. Jurisdiction of county court to ap- 

portion — How affected by covenant as to outgoings.] 

— Where lessor of a factory to which Factory A 
Workshop Act, 1891 (c. 75), s. 7 (2), applies has, 
pursuant to that sub-sect, provided the means 
of escape in case of fire for the persons employed 
in the factory, the county ct. has jurisdiction 
under the last clause of the sub-sect., on the 
application of lessor, to apportion the expense 
between the lessor & the lessee in such manner as 
appears to the ct. just & reasonable in all the cir- 
cumstances, notwithstanding that the lease con- 
tains a general covenant to pay outgoings. — 
Monk v . Arnold, [1902] 1 K. B. 761 ; 71 L. J. 
K. B. 441 ; 86 L. T. 580 ; 50 W. R. 667 : 46 
Sol. Jo. 340, D. C. 


Innotations: — ^Befd. Shephard r. Barber (1902). 67 J. 
238 ; Goldstein e. Hofiingsworth. [19041 2 1 k. B. 57 
Morris e. B^ (1904), 73 L. J. k! B. ^30 ; Ho^cr 
^ ' Stuckey v. Hooke (190i 

94 L. r. 723 ; Monro v, Burghclerc, [1918] 1 K. B. 291. 


I 


96. 

Ko. 93, ante. 


.] — Shephard v . Barber, 


96. Matters relevant to apportion- 

ment — ^Terms of tenancy.]~HoRNEur. Franklin, 
No. 98, post. 

97. Action on covenant in lease — 

Whether maintainable in High Court— 1901 Act, 
s. 14.] — Shephard r. Barber, No. 93, ante. 

98. Factory & Workshop Act, 

1891 (c. 75), s. 7 (2).] — Factory & Workshop Act, 
1891 (c. 75), 8. 7 (2), provides that the sanitary 
authority shall serve on the ow’ner of any factory 
which is not provided with proper means of escape 
from Are a notice spcciAying the measures necessary 
for providing such means of escai>e, & requiring 
him to carry out the same before a speciAcd 
date, & thereupon the owner shall, notwithstanding 
any agreement with the occupier, have power to 
take such steps as arc necessary for complying 
with the requiw'ment, A that, if tlie owner alleges 
that the occupier ought to bear or contribute to 
the expenses of complying with the requirement, 
he may apply to the county ct., A tliercupon that 
ct., after hearing the occupier, may make such 
order as appoare to tlic ct. just A equitable under 
all the circumstances of the case. Lessees of a 
factory covenantod that they would during the 
term “ pay all the existing A future taxes, sewer 
rates, A rates, assessments, A outgoings of every 
description for the time being payable by the 
landlord or tenant in respect of the demised 
premises. The landlord expended money in 
complying with the requirements of the sanitary 
authority under the above sect., A then brought an 
action in the High Ct. against the tenants on their 
covenant to recover the sum thus expended ; — 
Held: (1) the effect of above sub-sect, was to 
exclude the jurisdiction of the High CJt., A the 
action could not be maintained, the only remedy 
of the landlord being by means of an application 
to the county ct. 


(2) Scmblc : in determining what is “just A 
equitable ” the county ct. judge must take 
into consideration the terms of the tenancy, 
expressed or implied. — Horner v . Franklin, 
[1905] 1 K. B. 479 ; 74 L. J. K. B. 291; 92 L. T. 
178 ; 69 J. P. 117 ; 21 T. L. R. 225 ; 3 L. G. R. 
423, C. A. 


Annotations: — As to (1) FoUd. Stuckey v. Hooke. [1906] 
2 K. B. 20. As to (2) BMd. Monro i’. Bui-ghclore, [1918] 
1 jd» 291* 


Compare No. 61, ante. 


Sect. 2.— NOTICE AND INVESTIGATION OF 

ACaOENTS. 

SeCt noujf 1901 Act, ss. 19-22, Notice of Accidents 
Act, 1906 (c. 63), Workmen’s Comp. Acts, 1906 
(c. 58), 1923 (c. 42). 

Meaning of accident.”] — Sec Master A 

Servant. 

99. Duty to report — Person ” prevented from 
returning to work "'—What is ** prevention.”] — 


Death of workman — Proof that dealt 
resulted from absence .] — Proof tbai 
Ore escapes were not provided ii 
aocordanoo with Factory Shop S 
OiUoe BnUdliv Act, It. 8. O. 1914 


c. 229, is not enough to entitle his 
porsonal representative or dependants 
to recover damages for his death ; but 
there must be, in addition, reason- 
able evidence to warrant the con- 


clusion that the death resulted from 
the contravention. — B irch e. Btbphbm- 
McDOUQ ALL V. SWHXNSON (1915), 
33 O.^L. R. 427 ; 8 O. W. N. 159 ; 
22 D. h. R. 404.~CAN. 
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By 7 & 8 Viet. c. 15, s. 22, if any accident occur 
in a factory which shall cause bodily injury to 
any person employed therein, of such a nature as 
to prevent him from returning to his work in the 
factory before nine o’clock the following: morning, 
the occupier of the factory shall, within twenty- 
four hours of such absence, send notice thereof in 
writing to the certifying surgeon of the district : — 
Held : any accident taking place in a factory, 
whether caused by the machinery or not, must be 
reported, & if the person injured returns the next 
morning with the intention of temporarily working, 
but without the ability to continue at his ordinary 
work, he is “ prevented from returning to his 
work ” within the meaning of the sect., & the 
occupier of the factory is bound to send notice to 
the surgeon. — Lakeman v, Stbpkenson (1868), 
L. B. 3 Q. B. 192 ; 9 B. & S. 54 ; 37 B, J. M. G. 
57 ; 17 L. T. 539 ; 32 J. P. 164 ; 16 W. B. 509. 

100. Boiler explosion — Notice to Board of 
Trade.]— Smith v. Muller, No. 50, ante. 

101. Jurisdiction of Board of Trade — To 

order inquiry.] — pipe conveying steam from a 
boiler outside to an engine inside a coal mine 
exploded : — Held : ( 1 ) the effect of Boiler Ex- 

plosions Act, 1890 (c. 35), s. 2, was to give the 
Board of Trade jurisdiction to order an inquiry : 
(2) the pipe was a “ boiler ” within the interpreta- 
tion clause of Boiler Explosions Act, 1882 (c. 22). — 
B. V. Boiler Explosions Act, 1882, Oomrs., 


[1891] 1 Q. B. 703 ; 60 L. J. Q. B. 644 ; 64 L. T. 
674 ; 39 W. B. 440 ; 7 T. L. B. 371, 0. A. 

See, further. Boiler Explosions Acts, 1882 
(c. 22), 1890 (c. 36). 

102. Building higher than thirty feet — Ho 
mechanical power used — ^1901 Act, s. 106 (2).] — 
A workman was injured by accident in the courro 
of his employment in a building exceeding thirty 
feet in height, & in which more than twenty 
persons, not being domestic servants, 
ployed for wages, & certain provision of 1901 
Act, as to notice of accident & the formal investiga- 
tions of accidents, were by sect. 105 (2) of t^t 
Act to have effect in the case of such a building 
as if it were included in the word “ facto^. 
The building contained no machinery or pl^t 
worked by mechanical power, but was used for 
exhibiting & selling bicycles & tricycles, & also 
for repairing the same : — Held .* the building was 
not by virtue of above sub-sect, a “ facto^ 
so as to be brought within the definition of that 
word contained in Workmen’s Comp. Act, 1897 
(c. 37), 8. 7 (2).— Dyer v. Swift Cycle Co., [1904] 
2 K. B. 36 ; 73 L. J. K. B. 566 ; 90 L. T. 613 ; 
68 J. P. 394 *, 52 W. B. 483 ; 20 T. L. B. 429 ; 48 
Sol. Jo. 415 ; 6 W. 0. C. 74, C. A. 

Accidents during building operations.] — See 
Part IV., Sect. 3, sub-sect. 2, posf. 

Under Workmen’s Compensation Acts.] — See 
Master &. Servant. 


Part IV. — Dangerous and Unhealthy Industries. 


Sect. 1.— IN GENERAL. 

See 1901 Act, ss. 73-86; White Phosphorus 
Matches Prohibition Act, 1908 (c. 42); Celluloid 
& Cinematograph Film Act, 1922 (c. 35) ; Employ- 
ment in Lead Processes Act, 1920 (c. 62); Work- 
men’s Comp. Act, 1923 (c. 42), s. 29, &, generally. 
Public Health. 

103. Generation of dust — Injurious inhalation — 
How proved.] — ^By Factory & Workshop Act, 
1878 (c. 16), s. 36, where in any factory a process 
is carried on by which dust is “ generated & 
inhaled by the workers to an injurious extent ” 
the factory inspector has power to require a fan 
or other means of ventilation to be provided. 
In proceedings under this sect. ; — Held : it was 
not necessary to prove that any worker had sus- 
tained actual injimy from inhaling the dust, but 
it was sufficient if it was proved that dust was 
generated & inhaled by the workers to an extent 
that must in the long run be injurious. — Hoare v. 
Bitchib & Sons, [1901] 1 K. B. 434 ; 70 L. J. Q. B. 
279 ; 84 L. T. 64 ; 65 J. P. 261 ; 49 W. B. 351 ; 
17 T. L. B. 212 ; 45 Sol. Jo. 220. 


Sect. 2.— EMPLOYMENT IN OR ABOUT DOCKS, 
RTin niNr. OPERATIONS. RAILWAYS. ETC. 


Sub-sect. 1. — Docks, Quays, and Ships. 
A, In General. 


See 1901 Act, ss. 104-106, & Workmen’s Comp. 
Act, 1897 (c. 37), s. 7 (2), &, now. Workmen’s 
Comp. Act, 1906 (c. 58), s. 7. 

See, generally, Master & Servant, 

104. Dock — How defined.] — (1) Workmen’s 
Comp. Act, 1897 (c. 37), does not apply to seamen. 

(2) The owner of a ship floating in a dock is not 
the “ occupier ” of the dock within Factory Act, 
1895 (c. 37), s. 23. The word “ dock ” in that 
Act means the solid structure & body of the dock, 
not the water space within its limits, & a ship 
floating in a dock is not “ premises within the same 
or forming part thereof.” A seaman, therefore, 
doing the ordinary work of a seaman on a ship 
so situated is not, under 1897 Act, entitled to com- 
pensation for injury sustained in the course of such 
work. 


Alkali works — Special Jurisdiction of county To treat the owner of a ship afloat in the dock & 
court .] — See Alkali Works Begulation Act, 1906 waiting to get out to sea as the occupier of a 
(c. 14), &, fl^cneraWy, Public Health. factory appears to me opposed to all good 


PART IV. SECT. 1. 

0 . Spinning fact-ory — Accommoda» 
tion for workers* clothing .] — Tlqgulation 
11 Itisued on Fob. 26, 1006, made 
under Factory & Workshop Act, 
1001, B. 70, which requiivs that 

J. — ^VOL. XXIV. 


ooouplers of factories in which spinning 
is carried on shell provide suitable 
Sc ooiivoniont accommodation in which 
to keep olothixifiT belonginsr to tho 
workers, taken oil before starting to 
work, does not impose an obligation 


on such ooenpiors to have a separate 
doak-room outside tho work-room. 
What is “ suitable Sc oonvenient 
acoommodation ** is a question of tact 
in f>aoh particular case. — Bravt v. 
Bobs, 119101 2 I. R. 691.— IR. 

C O 
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Sect, 2,’^Employmmt in or about doclis, building 
operations, railways^ etc.: 8\ib~aect, 1, A, <fe B.] 


sense (Loud LnnjLBY). — H oulder TjIite, Ittd. v, 
Griffin, [1906] A. 0. 220 ; 74 L. J. K. B. 466 ; 
92 L. T. 680 ; 63 W. R. 609 ; 21 T. L. R. 436 ; 
49 Sol. Jo. 445 ; 7 W. C. 0. 87, H. L. ; reoag. S. O. 
aub nom, Griffin v, Houlder Line, I/td., [1904] 
1 K. B. 610, 0. A. 

AnnokUUms : — As to (2) Apld. Smith r. Standard Steam 
Fishing Co., Burdon v. Orogsou, (19061 2 K. B. 275. 
FoUd. Thompson v. Sinclair, [1906J 2 K. B. 278. n. ; 
Morgan v. Tydyil En^nocring Sc Ship Repairing Go. 
(I908h 98 L. T. 762. ^Reld. Owens v. CampDcU, (1904] 
2 K. B. 60 ; Harrison v. Oceanic Steam Navigation Co., 
[1907] 2 K. B. 420, n. 


106. — I — Whether a factory.] — Resps. were 
ship repairers, & were employed to clean a ship. 
In order to do so, they put Ihe ship into a drv dock 
which they had hired for that purpose. A laoourer 
in their employment fell w^e walking along a 
plank from the ship to the side of the dock, & was 
killed : — Held : the dock was a “ factory ” within 
Workmen’s Oomp. Act, 1897 (c. 37), s. 7 (2), & 
resps. were the “ occupiers ” within Factory & 
Worktop Act, 1895 (c, 37), s. 23, &. the repre- 
sentative of the workman was entitled to com- 
pensation. — ^R aine V, JOBSON & Co., [1901] A. 0. 
404 ; 70 L. .T. K. B. 771 ; 85 L. T. 141 ; 49 W. R. 
705 ; 17 T. L. R. 627 ; 45 Sol. Jo. 614 ; 3 W. C. C. 
135, H. L. 


Annotations : — ^Folld. Cattcrmolc r. Atlantic Transport Co., 
[1902] 1 K. B* 204. E^ld. Barrett tJ. Kemp, [1904] 1 
K. B. 517. Distd. Houlder Lino t\ Griffin, (1905] A. C. 
220. Consd. Smith u. Standard Steam Fishing Co., 
Burdon e. Gregson, [1906] 2 K. B. 275. Rdd. Bartell v. 
Gray, (1902] 1 K. B. 225 ; Kenny v. Harrison, (1902] 2 
K. B. 168 ; Owens r. Campbell, [1904] 2 K. B. 60. 


106. .] — Pacific Stea^i Navigation 

Co. V. Pugh & Son, No. 125, post, 

107. Wet or dry — Distinction immaterial.] 

— Cattehmole V. Atlantic Transi’Ort Co., No. 
129, post. 


108. .] — Smith v. Standard 

Steam h'isHiNG Co., Burdon v. Gregson & Co., 
No. 124, post. 

109. Ship — Whether a dock.] — A workman 
employed on board a ship lying in dock is not 
employed on, in, or about a dock, &> is therefore 
not employed on, in, or about a factory within 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (1), 
whether the dock itself is a factory within sub- 
sect. 2 of that sect, or not. — Flowers v. Chambers, 

-T* ; 80 L. T. 

834 ; 47 W. R. 613 ; 15 T. L. R. 352 ; 1 W. O. C. 
61, C. A. 

Pplld. Durrio v. Warren (1899), 15 T. L. It. 

J65. Apprrd. Italuo v, Jobson, [1901] A. 404. NJ*. 

Transport Co., [1902] 1 K. B. 

204. Cohm. Smith v. Standard Steam Fishing Co., 

2 K. B. 275. Befd. Honnosscy 
[1900] 1 Q. B. 491 ; Bartell v. Gray, [1902] 


110 . 


Repaired in dock— Whether a 


factory.] — The fact that repairs are being done to 
a ship in a dock does not make the dock a ship- 
building yard ” within Factory & Workshop Act, 
1878 (c. 16), Sched. 4, Part 2 (24), & therefore a 
“ factory ” within Workmen’s Oomp. Act, 1897 
(c. 37), 8. 7. — Spencer v. Livbtt, Frank & Son, 
[1900] 1 Q. B. 498 ; 69 L. J. Q. B. 338 ; 82 L. T. 
75 ; 64 J. P. 196 ; 48 W. R. 323 ; 16 T. L. R. 
179 ; 2 W. 0. 0. 112, C. A. 

Annotation : — Befd. Burdon v. Gregson (1906), 06 L. T. 45. 

111. .] — Bartell v. Gray (W.) 

& Co., No. 122, post. 

112. Floating in dock — Whether premises 

within, or part of dock.] — Houlder Line, Ivtd. v. 
GitlFPlN, No. 104, ante. 

113. Circumstances to be con- 

sidered.] — Smith v. Standard Steam Fishing Co., 
Burdon v. Gregson & Co., No. 124, post. 

114. .] — Thompson v, Sinclahi 

(1905), cited, [1906] 2 K. B. 278, n., C. A. 

Annotations : — ^FoUd. Harrison v. Oceanic Steam Navigation 
Co., [1906] 2 K. B. 420, n. Consd. Smith v. Standard 
Steam Fishing Co., Burdon r. Gregson, [1906] 2 K. B. 
275. 

115. .] -Harrison v. Oceanic 

Steam Navigation Co., Ltd., [1907] 2 K. B. 
420, n. ; 70 L. J. K. B. 059, n. ; 97 L. T. 125, n. ; 
9 W. C. C. 82, C. A. 

.l/inofcdion ; — Folld. Handlord v, CiSark, [1907] 2 K. B. 400. 

116. Juxtaposition to quay — Not sufficient 

to constitute factory.] — The mere juxtaposition of 
a ship to a quay is not of itself sufficient to make 
the person who meets with an accident in the Bhij) 
a person employed on, in, or about a factory, & he 
^vl^ not be entitled to compensation unless the 
operations going on in the ship involve such a use 
of the quay os will bring in the provisions of 
1901 Act, 8. 104. — Handford v. Clarke (George) 
^ Co., [1907] 2 K, B. 409 ; 70 L. J. K. B. 058 ; 
97 L. T. 124 ; 9 W. C. O. 87, C. A. 


B. “ Actual Use or Occupation.' 

Sec 1901 Act, 88. 101-100. 

117. What constitutes — Use of machinery — 
For unloading.] — The person using machinery in 
the process of loading a sliip from a quay is an 
occupier of a factory within Factory & Workshop 
Act, 1895 (c. 37), s. 23 (1), & therefore an “ under- 
taker ” within Workmen’s Comp. Act, 1897 (c. 37), 
s, 7. — Carrington v, Bannister & Co., [1901] 
1 K. B. 20 ; 70 L. J. K. B. 31 ; 83 L. T. 457 ; 
3 W. C. C. 140, C. A. 

Annotations : — B^. Merrill v. Wilson (1900), 83 L. T. 490 ; 

Burdon v, Gr^rson (1906), 95 L. T. 45. 

118. For loading.] — Stevedores 

were loading a vessel in a dock by means of 
machinery. The cargo liad been put into the 
hold, & the men employed by the stevedores were 


PART IV. SECT. 2, SUB-SECT. 1.— A 

1081. Dock — WheUier a factory .] — 
Hanix>n V . North City Miluno Co. 
[1903] 2 I. li. 163.— IR. 

rrr’ . — *1 — Jackson v 

533;.^^60T?* ^ 

d. jrroiM« afted in dock—Whethe 

employe* 

the PMt Office to carry paroelB fo: 

Chrlatmaa eeason 
The Post OiSoe had taken temxmraril) 


from the dock authorities a transit 
Hhod in the docks, for tho storage of 
jmrcols, which wore brought from 
difTeront parts of tho city, induding 
tho quays. From the transit shed the 
parcels were forwarded to their 
destination ; — Held : the transit shed 
was a factory within Factory Sc Work- 
shop Act, 1895. — Fooakty V. Wallis 
Sc Go., [1903] 2 1. K. 522.— IR. 

e. Ship lying in dock — Whether a 
factory.y—A. steamship lying in a dock 
is not a factory, Sc a workman em- 


ployed on a ship lying in a dock is not 
employed on, in, or about a factory even 
when the dock itself is a factory. — 
Law V. Absbnetut Sc Co. (1909), 2 
F. (Ct. of Seas.) 722.— BOOT. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

f. What constUtdes — Use of portion 
of quay — For loading.] — Stbwabt v. 
Darnoavil Coal Co., Ltd. (1902), 
4 F. (Ct. of Sobs.) 425.— SCOT. 

-•l-^TBWART V, 
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“ fln i ehing off ” by slinking iron beams across the 
hatchway. The machinery having become en- 
tanglodf one of the workmen went to disentangle 
it, was caught by it, & injured so that he died i — 
Held : the stevedores were occupying a “ factory,” 
namely, the machinery, within Workmen’s Oomp. 
Act, 1807 (c. 37), 8. 7 (2), & Factory & Workshop 
Act, 1895 (c. 37), s. 23 (1) (ii), & deceased was 
injured in the course of his employment in loading 
from the wharf, the process of loading not being 
complete till the hatchway was secured, within 
the meaning of those Acts. — Lysons v. Knowles 
(Andrew) & Sons, Ltd., Stuart v. Nixon & 
Bruce, [1001] A. 0. 79 ; 70 L. J. K. B. 170 ; 81 
L. T. 66 ; 65 J, F. 388 ; 49 W. li. 630 ; 17 T. L. li. 
156 ; 45 Sol. Jo. 150 ; 3 W. C. U. 1, H. L. 



tiaoi] 1 K. B. 96 ; Wattcra v. Cl<»vor, Ciayton <1901), 18 
T. L. 11. 60 ; Ayit« r. Buckorirlgo. Whoalo v. Ithyiniicy 


Iron Co., JonoB v. llhyniney Irou''Co.i 11902] l' 

Bartlett i>. Tutton, [1902] 1 K. B. 72 ; Giles v. Belford, 
Smith, [1903] 1 K. B, 813 ; Case u. Colonial Wharves 
(1906), 63 W. II. 514 ; Ball v. Hunt, [1912] A. C. 496 ; 

Cue V. Port of London Authority, [1914] 3 K. B. 892 ; 

Churm v. Dalton Main Collieries, [19161 1 A. C. 612; 

Gill V. Grainger (1916), 10 B. W. C. C. .015 ; Wild v. 

Brown, 11919] 1 K. B. 134 ; Bonos v. Associatod Portland 
Cement Manufacturers (1900), Ltd. (1920), 90 L. J. K. B. 
456 ; King v. Port of Loudon Authority, [1920] A. C. 1 ; 
ItussoU V. Ckjrscr, [1921] 1 A. C. 351. 


119. Use of portion of quay — Owners 

acting as stevedores.]— Where the owners of a ship 
moored alongside of a quay, who acted as their 
own stevedores, had the use of the portion of the 
quay alongside of ^ which their ship lay, for the 
purpose of unloading the ship’s cargo on to the 
quay, & a workman employed by them was killed 
tiirough an accident arising out of & in the course 
of his employment on the qu&j :—Held : the 
shipowners having the ‘‘ actual use ” of a portion 
of the quay within Factory & Workshop Act, 
189o (c. 37), s. 23 (1), were ” undcil^akers ” in 
respect of a factory witliin the meaning of the 
Workmen’s Oomp. Act, 1897 (c. 37), s. 7, & 
liable to make compensation to tlie dependants 
of the workman under that Act. — ^Merrill v. 
Wilson, Sons & Co., Ltd., [1901] 1 K. B. .35 ; 
70 L. J. K. B. 97 ; 83 L. T. 490 ; 65 J. P. 53 ; 

49 W. li. 161 ; 17 T. L. li. 49 ; 45 Sol. Jo. 58 
3 W. 0. 0. 155, C. A. V/ .lu uo, 

Polld. Ilainsborough v. llalli (1901), 18 
ix 1 ; lUlno r. Jobeon, [1901] A. C. 404. 

Apld. Ho^dor Line v. Grlflln, [1905] A. C, 220. Consd. 

St^m Flshiiig Co., Burdon v. Gixjgson, 
11906] 2 K, B. 275. Befd. Bartoil v. Gray, [1902] I K. B 
225 ; Weaving v. Kirk & Itundall (1903); 52 W. 11. 209. 

120. .] — Hatn.sborough V. Kalli 


Brothers (1001), 18 T. L. R. 21, 0. A. 


121. Hire of dock by ship repairers.] — 

Raine V. JOBSON & Co., No. 105, ante. 

122. Possession for limited purpose — 

Painting & plumbing.]— A firm of employers con- 
tracted to do the painting & plumbing on a ship 
lying in a dock & sent workmen on board to do 
the work. Some of the crew were in charge of 
the ship for the owners, but the firm were in 
possession of the ship so far as was necessary for 

the work that they had contracted to do ; 

Held : the ship was a factory within Workmen’s 


Comp. Act, 1897 (c. 37), & the possession of 
the shipowners for a purpose not inconsistent 
with the possession of the employers, cUd not 
prevent the latter from having the actual use or 
occupation of the ship within Factory & Workshop 
Act, 1895 (s. 37). 

From the decision of the House of Lords in Raine 
V. Jobson, No. 105, anfe, it is clear that persons 
repairing a ship in dock are occupiers of a factory 
(Collins, M.R.). — ^Bartbll v. Gray (W.) & Co., 
[1902] 1 K. B. 226 ; 71 L. J. K. B. 115 ; 85 L. T. 
658 ; 66 J. P. 308 ; 60 W. B. 310 ; 18 T. L. R. 
70 ; 46 Sol. Jo. 67 ; 4 W. C. 0. 05, C. A. 

Annotations : — ^Apld. Weavings v. Kirk & Randall, [1904] 1 

K. B. 213. Consd. Harrison v. Oceanic Steam Navigation 

Co., [190^2 K. B. 420, n. !l^d. Griffin v. Houlder Lino, 

[1904] 1 K. B. 510 ; Burdon v. Qrogson (1906), 95 L. T. 

45 ; Maokoy v. Monks (Preston), [1918] A. C. 59. 

Compare No. 145, post. 

123. Ship afloat in dock— Ready to go to 

soa.] — Houlder Line, Ltd. v. Griffin, No. 104, 
ante. 

124. Purpose of occupation material.] — 

(1 ) A workman employed on a ship in dock is not 
necessarily employed on, in, or about a ” factory” 
within Workmen’s Oomp. Act, 1897 (c. 37), s. 7 (1), 
neither does a ship in dock of necessity become a 
part of a dock or of premises within the same or 
forming part thereof ” so as to render the owner 
or employer liable as the occupier of a factory, but 
the circumstances it purpose of the ” actual use 
& occupation ” of the dock & the nature of the 
employment at the time of the accident must be 
taken into consideration in each case. (2) In cases 
of this kind no true distinction can be drawn 
between a ship in a wet dock &; a ship in a dry 
dock or from the fact that the ship is actually 
moored to the structure of the dock. — Smith v. 
Standard Steam Fishing Co., Burdon v. Grbg- 
SON & Co., [1906] 2 K. B. 275 ; 75 L. J. K. B. 
640 ; 95 L. T. 42, 45 ; 54 W. B. 582 ; 22 T. L. R. 
578 ; 50 Sol. Jo. 613 ; 8 W. C. C. 76, C. A, 

Annotations: — As <o (1) Apld. Uaudlord v. Clark, [1907] 

2 K. B. 409. Consd. Harrisou v. Oceanic Steam Naviga- 
tion Co.. [1907] 2 K. B. 420, n. 

125. Tenancy of hut in dock.] — Hefts. 

were the tenants of a small hut in a dock, & they 
supplied horses, men, & gear for haiding railway 
wagons loaded with coal for ships using the dock 
from the railway sidings to the quay where the 
ships lay. One of the men in the employment 
of defts., wliilo engaged in hauling a wagon to 
the quay with coal belonging to pltfs.’ slup fell, 
& the wagon went over his foot. He took pro- 
ceedings against pltfs. under Workmen’s Comp. 
Act, 1897 (c. 37), & a third party notice was 
served on defts. An award of compensation 
having been made in his favour, pltfs. brought 
an action claiming an indemnity from defts. under 
s. 4 ; — Held : defts. had the actual use of occupa- 
tion of the dock, which was a factory, for tho 
purpose of carrying on their business there, & 
were therefore the occupiers thereof, & so were 
” undertakers ” & liable to indemnify pltfs. under 
s. 4. — Pacific Steam Navigation Co. v. Pugh ds 
Son (1907), 23 T. L. R. 622 ; 9 W. C. 0. 39, G. A. 

126. Presence of employee on board — For 


oS'lMS). »-H^&Co.(l900).2F.Wt.olSo».) 887.-SCOT. 

k. Erection of machinery — in loar^hmuer^Whether 


s66f. 


Purchaser of goods lying 

»ia*^Wh*au>ii‘ occupi^ ” 


1 , -n, . arvnwn oj macMnery — warenousc — w neuter " occupier ” 

icc;»Mdnna.]— -PuBVKS V. Stebnb of vMrehousc .] — Hai^isat r. Mackib 
Ueing loaded by coniroctor*.]— Bauck & Co., Ltd. (1900), 2 F. (Cb. of Seas.) (1904), 7 F. (Ct. of Sess.) 106.— «COT. 

c c 2 
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Sect* 2. — Envploynmii in or about docks ^ building 
overationst railways^ etc,: Sub-sect, 1, jB., C, 
& D. ; sub-sect, 2.] 

repairing purposes.] — workman, a foreman cn> 
gineer, was sent on board a steamship, then in 
dock, to take notes of repairs which were to be 
executed by his employers. He fell & received 
injury ; — Held : the employer of the workman 
was not the occupier of a factory within the 
meaning of Factory Act, 1895 (c. 37), & Workmen’s 
Comp. Act, 1807 (c. 37), s. 7 (2). 

In that case [Houldcr Line, Lid. v. Griffin, No. 
101, ante] the shipowner was paying dock dues ; 
he therefore, when his sliip was lying in the dock 
for the purpose of coaling, was “ occupying ” in a 
sense only, in the sense, as it were, that he was the 
renter of a right to lie in the dock, but he was 
held not to be liable. But in this case the occupa- 
tion does not go so far as that of the shipowner. 
Here the person whom it is sought to make liable 
is a person who sent applt. on boai’d the sliip- 
owners’ ship. It was not his ship ; he had nothing 
there that caused any occupation, lie simply 
employed a person to take notes of work to be 
done on board that ship (Lord James). — Morgan 
V, Tydvii. Engineering & Ship Kepairing Co. 
(1908), 98 L. T. 762 ; 21 T. L. li. 403 ; 1 B. W. 
0. C. 78, 11. L. 


C. Use of Machinery or Plant. 

127. For loading or unloading ship — Employ- 
ment in “ factory.**] — A ship in dock was unload- 
ii^ by means of an hydraulic crane standing on 
the quay. Employment on the ship at the end 
of the chain worked by the crane was held to be 
employment on, or in, or about a “ factory,” 
because the crane was machinery or plant used 
for the purpose of unloading the sliip to the quay. 
— WooDHAM V. Atlantic Transport Co., [1899] 
1 Q. B. 15 ; 08 L. J. Q. B. 17 ; 79 L. T. 395 ; 47 
W. R. 105 ; 15 T. L. R. 51 ; 43 Sol. Jo. 00 ; 1 
W. C. C. 52, C. A. 

Annotations FoUd. Lawson v. Atlantic Transport Co. 

(1900), 82 L. T. 77. Befd. Flowers v. Chambers, 11899] 

2 Q. B. 112 ; Hennessey v. M'Cabe (1899), 81 L. T. 575. 

128. .] — A workman was employed 

in unloading bags from a ship in dock to the quay ; 
Ids work was, with another man, to make up sets 
of bags in the hold which were laid across a rope 
strop. When a set was made up the strop was 
fastened to the hook of the runner of a crane 
which stood upon the quay & was hoisted from 
the hold to the quay. AVMle he was making up 
a set a bag fell on him from behind & he was 
killed. The runner of the crane was not at that 
time on the ship at all, but was ashore : — Held : 
the workman was being employed on, in, or 
about machinery which was being used in the 
process of unloading to a quay, & therefore on, in, 
or about a ” factory ” within the meaning of 
Workmen’s Comp. Act, 1897 (c. 37), s. 7. — 
Lawson v . Ati.antic Transport Co. (1900), 82 
L. T. 77 ; 10 T. L. R. 181 ; 2 W. C. C. 53, C. A. 

^ 429. .]~(1) A workman employed 

in loading or unloading a ship lying in a dock is 


AND Shops. 

employed on, or in, or about u factory within 
Workmen’s Comp, Act, 1897 (c. 37), s. 7 (1). 

(2) The Act speaks of a dock in general 
terms without reference to whether it is wet or 
dry (Stirling, L.J.). — Cattermolb v. Atlantic 
Transport Oo., [1902] 1 K. B. 204 ; 71 L. J. K. B. 
173 ; 85 L. T. 613 ; 66 J. P. 4 ; 60 W. R. 129 ; 
18 T. L. R. 102 ; 46 Sol. Jo. 83 ; 4 W. C. C. 28, 
C. A. 

Annotations: — As to (1) Retd. Buiiloa v, Orogsou (1900), 
95 L. T. 45. GsntraUy, Mentd. Cribb v. Kyuooh (No. 2), 
[1908] 2 K. B. 551. 

130. .] — The addition of the words 

” harbour or canal ” in the definition of ” factory ” 
contained in 1901 Act, s. 104 (1), which re-enacts 
Factory Act, 1895 (c. 37), s. 23, is a ‘‘ modification j* 
of the provisions of the repealed Act of 1895, 
within Interpretation Act, 1889 (c. 63), s. 38 (1) ; 
& therefore in the definition of ” factory ” in 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (2), the 
reference to the Factory & Workshop Act, 1895 
(c. 37), must now be construed as a reference to 
1901 Act, s. 104. Machinery used in the process 
of unloading a ship in a ” harbour,” which term 
includes a navigable river, is therefore a ” factory ” 
within Workmen’s Comp. Act, 1897 (c. 37). — 
Stevens v. General Steam Navigation Co., 
[1903] 1 K. B. 890 ; 72 L. J. K. B. 417 ; 88 L. T. 
642 ; 67 J. P. 415 ; 61 W. R. 578 ; 19 T. L. R. 
418 ; 47 Sol. Jo. 469 ; 5 W. O. C. 95, C. A. 

131. What constitutes — Staging round 

ship.] — Nor was the staging outside the ship 
machinery or plant used in the process of loading 
or unloading to or from a dock (A. L. Smith, 
L.J.). — Durrie V. Warren Co. (1899), 15 
T. L. R. 365 ; 1 W. C. C. 78, C. A. 

Amwtation : — ^Beld. Heiiuessoy v. McCabe, 11900J 1 Q. B. 
491. 

132. Movable doors in ship*5 side.]— 

Iron gangway doors in the side of a ship through 
which cargo is taken & discharged are not plant 
used in the process of loading or unloailing. — 
Meui) V. MacTver (1899), 15 T. L. R. 364 ; 1 
W. C. C. 76, C. A. 

133. Steam-winch on deck.]— A 

stevedore’s labourer sustained injury by an 
accident while employed on board a steamer lying 
in dock in loading cargo on to the steamer from a 
lighter lying alongside ; the cargo was lifted out 
of the ligliter & lowered into the hold by means 
of a steam-winch on the ship’s deck : — Held : the 
steam-winch was not a factory, it not being 
machinery used in the process of loading from a 
dock, wharf, quay or warehouse within Factory &, 
Workshop Act, 1895 (c. 37), s. 23, & the workman 
was not entitled to compensation imder Workmen’s 
Comp. Act, 1897 (c. 37). — Hennessey v. McCabe, 
[1900] 1 Q. B. 491 ; 69 L. J. Q. B. 173 ; 81 L. T. 
575 ; 64 J. P. 4 ; 48 W. R. 231 ; 16 T. L. R. 77 ; 
2 W. 0. C. 80, C. A. 

Annotations: — ^Rold. Haddock r. Huraphruyn (1900), 48 
W. K. 292 ; Hponcor v. Livott, Frank, [1900] 1 (j. B. 498 ; 
Burdon v. Qregsou (1906), 95 L. T. 45. 

134. ** Process of loading ** — When completed 
— Hatchway secured.] — Lysons v. Knowles 
(Andrew) & Sons, Ltd., Stuart v, Nixon & 
Bruce, No. 118, ante. 


PART IV, SECT. 2, SUB-SECT. l.—C. 

127 1. For loading or unloading ship 
— Employment in factory . — A ship- 
owner was unloading a vessel at a 


quay, by moans of a steam winch 
derrick on board the vessel. In the 
ooxuw of unloading a workman 
cinploved by the shipowner fell from 
a ladder In the ship & was killed : — 


Held : when the ocoldont hapiionod, 
the workman was employed on, or in, 
or about a " factory.” — IIkid v. 
Thk Anchor Link (1903), 5 F. (Ct. of 
Bess.) 435.— SCOT. 
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D. Regulations for Securing Safety. 

135. 1901 Act, s. 79 — ^Powers of Secretary of 
State.] — The Secretary of State has power under 
above sect, of above Act to impose duties, either 
positive or negative, upon any person upon whom 
it may be necessary to impose such duties in order 
to make the regulations made under the Act 
reasonably practicable for the purpose of securing 
the safety of persons engaged in work certified 
to be dangerous ; & therefore regulations purport- 
ing to impose upon the owner of a ship lying at a 
wharf or quay for the purpose of urdoading the 
duty of having a gangway from the ship to the* 
shore for the use of the persons employed are not 
ultra vires . — Mackey v. Monks (Preston), [1918] 
A. C. 59 ; 87 L. J. P. C. 28 ; 118 L. T. 05 ; 82 
J. P. 105 ; 34 T. L. B. 34, H. L. 

136. Order of 1904, reg. 6 — Duty of ship- 

owner.] — Pltf., a dock labourer in the employment 
of defts., a firm of stevedores, was, with other 
servants of defts., working on the loading of a 
ship in a dock. During the loading defts.’ 
servants so blocked up the iron hold ladders that 
they could not be used, & in consequence some of 
them obtained from the ship a rope ladder which 
was fastened at the top to the coamings of the 
hatch & swung loose some feet from the bottom 
of the hold. Pltf. was going up this ladder when 
it swung &: caught his hand between the ladder & 
the coamings, & in trying to free himself he fell 
to the bottom of the hold & was seriously injured. 
There was evidence that after the rope ladder had 
been supplied pltf. complained to defts.’ foreman 
that the ladder was unsafe, & that one of defts. 
himself came & saw the ladder in use & did not 
interfere. Pltf. based his claim on the ground 
that defts. were guilty of statutory negligence 
under Order of 1904, Part II., reg. 6, under 
1901 Act, s. 79, & on common law negligence : — 
Held : when once it was ascertained that the 
original safe mode of access had gone, that another 
one of obvious danger had been substituted, & that 
defts. had seen the obviously dangerous substitute 
& did not intc*rfere, it followed that defts. were 
negligent, & were therefore responsible to pltf. for 
the accident. 

The statutory duty under Order of 1904, reg. 6, 
of maintaining safe means of access by ladder or 
steps from the deck to the hold in which work is 
being done is imposed on the shipowner & not on 
the stevedore (Loud Steendale, M.R.). — Mona- 
ghan V. Rhodes (W. 11.) & Son, [1920] 1 K. B. 
487 ; 89 L. J. K. B. 379 ; 122 L. T. 537, C. A. 

Annotations ; — Refd. Abbott v. Ishatn (1920), 90 L. J. K. B. 

309 ; Baker v. James, [1921] 2 K. B. 674. 

137. Uncovered hatchway — Regulations for 
Docks, 1904, reg. 19.] — Resps., who were steve- 
dores, were employed to unload the cargo from a 
ship in dock, &, while unloading the grain from 
No. 2 hold was proceeding, the Imtch covers were 
left off No. 3 hold, & the hatchway was left un- 
protected. No. 3 hold contained bunker coals & 
not cargo, & the unloading of the cargo did not 
involve resps.’ using No. 3 hold or its hatchway. 
Resps. were summoned for failing to fence or 
cover the No. 3 bunker hatchway, as required by 


above reg., made under 1901 Act, ss. 79, 104. 
No. 3 hold &; hatchway were under the control of 
the owners, master, & crew, & not of resps., & 
while the unloading was proceeding at No. 2 
hold the crew were removing bunker coal from 
No. 3 hold. The justices found that the hatch 
covers of No. 3 hold were removed by the crew, 
&, on the ground that the regulations made each 
employer i-esponsible only for the protection of 
the hatchways where he had been employed to 
carry out work, they dismissed the summons : — 
Held : the words of reg. 19, read in connection 
with the other regs., only referred to a case where 
there was more than one hatchway within the 
sphere of the activity of the person carrying out 
the work or of his employees, & therefore the 
justices were right. — Owner, v. King (C. J.) & 
Hon.s, Ltd. (1922), 128 L. T. 307 ; 80 .T. P. 218 ; 
.39 T. L. R. 22 ; 07 Sol. Jo. 97 ; 20 L. G. B. 791 ; 
10 Asp. M. L. 0. 107. 

.] — Pltf.’s son, who ' was a 
joiner’s labourer, was working on a steamship in 
dock at a time when the physical task of lifting 
the cargo had been suspended, but when the 
process of unloading was not yet completed, &, 
in going to fetch an article for a blacksmith em- 
ployed by defts., the owners of the ship, he was 
killed by falling down an unfenced hatchway, 
which was not being used, & which, by above 
reg., made under 1901 Act, ought to have been 
fenced by the owners when the ship was being 
loaded or unloaded. In an action by pltf. under 
the Fatal Accidents Act, 1846 (c. 93), for the loss 
of her son : — Held : as pltf.’s son was not em- 
ployed on unloading the vessel & therefore there 
was no breach of duty towards him since he was 
not employed in any of the processes mentioned 
in above regs., & as the unloading, though not 
finished, had so completely stopped that it could 
not be said to be still going on within the meaning 
of above reg., the action failed. — 1Iowt.ett v. 
Shaw Savhx & -\lbion Go., Ltd. (1924), 40 
T. J. R. 778, C. A. 


Sub-sect. 2. — Warehouses. 

See 1901 Act, s. 104. 

139. What constitutes ** warehouse ’* — Within 
Workmen’s Compensation Acts — Contiguity to 
water or docks.] — Wilij^ott v. Baton, No. 1, 
ante. 

140. Store attached to retail business.] 

— The term “ factory ” was described by Factory 
& Workshop Act, 1901. Taking the widest 
description given in the Act — ^namely, that in 
sect. 149 (iT (c) — the question was whether the 
case came within it. . . . The judge had come to 
the conclusion that appet. was not at the time of 
the accident employed on, in, or about a factory. 
Unless they could say as a matter of law that the 
particular point in the corridor where appet. was 
injured was “ about ” a factory, the decision could 
not be disturbed. ... It was then said that the 
block in Westbourno Grove was a “ warehouse ” 


PART IV. SECT. 2, SUB-SECT. 1.— D. 

185 i. 1901 Act. 8 . 79 — Powers of 
Secretary of State — To whom reaukUions 
ojopZv.h-lvesalationB of Oot. 24, 1904, 
Part II., 8. 4 (made by the Secretary 
of State under Factoiy 8c Workshop 
Act, 1901, s. 79), contains a regulation 


as to the use of a sangway when a ship 
is lying at a quay : — Held : this 
regulation applied only in the case of 
persons employed in loadinsr. unloading, 
or eoaling the yessel, & did not afleet 
the liability at Common Law of the 
shipowner to third parUes.— O’Bwrn 
V . Enwco Arbib & Co., [19071 S. C. 


975 ; 44 Sc. L. R. 686 ; 15 S. L. T. 
78.~SCOT. 

PART IV. SECT. 2, SUB-SECT. 2. 

m. WheU conatituies ** vxurehouae '*— • 
Within Workmen's Compenaodion Acts 
— Store attached to retail business.}— 
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Factories and Sirors. 


Sect, 2. — Employrmtit in or about docks ^ building 
operations^ raUtoaya^ etc. : Sub-secis. 2, 3 cfi: 4. ] 

within Workmen’s Comp. Act, 1897 (c. 37), s. 7. 
Unless appct* could show as a matter of law that 
the particular stores, used & situated as they were, 
necessarily constituted a warehouse, he could not 
succeed. . . . The judge said he regarded^ the 
storage as merely ancillary to the retail business 
carried on in that part of the premises (Ooltjns, 
M.R.). — ^Buer r. Whitelky (William), IjTD. 
(1902), 19 T. L. R. 117 ; 5 W. 0. C. 102. 

Annotations: — ^Refd. Groon v. Britten & Gilson, [1904] 1 

K. B. 350 ; Moroton r. licore, [1907] 2 K. B. 401. 

— There is no absolute 
rule of law that a store attached to a retail business 
cannot be a warehouse within Workmen’s Comp. 
Act, 1897 (c. 37), s. 7 (2). — ^Moreton v. Reeve, 
[1907] 2 K. B. 401 ; 70 L. J. K. B. 850 ; 97 L. T. 
03 ; 9 W. C. C. 72, C. A. 

142. Store attached to wholesale 

business.] — A place used in connection with, or as 
ancillary to, a wholesale business, for the storage 
of goods in large quantities to be sold in the 
business, is a warehouse within Workmen’s Comp. 
Act, 1897 (c. 37), s. 7 (2). — Green v. Britten & 
Gilson, [1904] 1 K. B. 350 ; 73 I.. .T. K. B. 120 ; 
89 L. T. 713 ; 08 J. P. 139 ; 52 W. R. 198 ; 20 
T. L. R. 110 ; 48 Sol. Jo. 177 ; 0 W. C. C. 82, C. A. 

Annotations: — ^Expld. Moreton v. Iloore, [1907] 2 K. B. 401. 

Befd. Adams r. G. W. Ky. (1903). 6 W. C. C. 87 ; Carter 

V. Shipway (1906), 8 W. C. C. 37 ; Boswell v. Cowell 

(1906), 95 L. T. 38. 

143 . Not dumping ground for waste 

material.] — Resps. were the owners of a yard 
which was open to the sky where they chiefly kept 
stacks of old wood paving & stacks of old scrap 
iron. There was also a blacksmith’s forge & shop, 
& some stables in the yard, & the yard was also 
used by resps.* servants for the purpose of sharpen- 
ing picks, facing hammers, & repairing ^ painting 
ca^. Reaps, sometimes sold the old wood 
paving to dealers as fire wood. A workman in 
the employment of resps. was injured by an acci- 
dent while shifting scrap iron in the yard. In 
proceedings to assess compensation, under Work- 
men’s Comp. Act, 1897 (c. 37), the county ct. 
judge found that the yard was a general dumping 
ground for W’aste & other materi^s, & was not a 
“ warehouse ” within the definition of “ factory ” 
in Workmen’s Comp. Act, 1897 (c. 37), s. 7 (2) ; — 
Held: the county ct. judge was justified in so 
finding, a mere dumping ground being outside 
anything which could be called a warehouse. — 
Buckingham v. Puijiam Corpn. (1905), 09 J. P. 
297 ; 53 W. R. 628 ; 21 T. L. R. 511 ; 49 Sol. .7o. 
515 ; 3 h. G. R. 920 ; 7 W. C. C. 79, 0. A. 

144. Whether necessity for roof.] — Mid- 

dleton V. Wade & Son (1905), cited in 53 W. R. 
at p. 629, C. A. 

Annotation: — Conid. Buckingham v. Fulham B. C. (1905), 

69 J. P. 297. 

See, nouj, Workmen’s Comp. Act, 1906 (c. 68) ; 
&, generally. Master & Servant. 

145. ** Actual use or occupation ” — Contractors 
occupation limited — To purposes of work required.] 


— Resps. contracted with the Govt, to erect 
certain pigeon-holes upon the upper floor of a 
warehouse wliich had just been built within the 
precincts of Woolwich Dockyard by other con- 
tractors. A workman who, with other men, was 
employed by resps. upon that work, was killed by 
an accident arismg out of &; in the course of his 
employment. At the time when the accident 
happened the lower floor of the warehouse was 
already used by the Govt, for the storage of 
militaiy accoutrements ; the foreman & two 
workmen of the contractor for the building were 
working on the upper floor ; &; the Govt, by their 
own men were fixing hydraulic cranes at each end 
of the upper floor. The Govt, clerk of the works 
was in charge of the work to see that the men did 
their duty, & that the contractors complied with 
the specifleations. The warehouse was locked 
unlocked by the person in charge of the dockyard, 
& the keys were kept by the man at the gates. 
Upon a claim by the wife of the deceased man for 
compensation : — Held : resps. had the actual use 
or occupation of the warehouse so far as was 
necessary to enable them to execute the work 
they had contracted to do, & they wei*e therefore 
occupiers of a factory within 1901 Act, s. 104 ; & 
consequently “ undertakers ” within Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (2). — Weavings r. 
Kirk & Randall, [1904] 1 K. B. 213 ; 73 Ti. J. 
K. B. 77 ; 89 B. T. 577 ; 68 J. P. 91 ; 52 W. R. 
209 ; 20 T. L. R. 152 ; 6 W. C. C. 05, C. A. 
Annotation .—Retd. Burdon r. Girgsou (1900), 95 L. T. 45. 

Compare Nos. 117-126, ante. 


Sub -sect. 3. — Wharves. 

See 1901 Act, s. 104. 

146. Whether a factory — ^Under Workmen’s 
Compensation Acts — No machinery used.] — A 

wharf at the side of a canal, on wliich no machinery 
is used, is not a factory within Workmen’s Comp. 
Act, 1897 (c. 37), s. 7, unless it is a wharf to which 
some provision of the Factory Acts is applied by 
the Factory & Workshop Act, 1895 (c. 37). — 
Ball v. Snowden, Hubbard & (^o., [1899] 2 
Q. B. 136 ; 68 I.. J. Q. B. 645 ; 80 L. T. 554 ; 47 
W. R. 486 ; 15 T. L. K. .326 ; 1 W. C. C. 73, C. A. 

Annotations : — N.P. Barret t r. Kemp, [1904] 1 K. B. 517. 
Befd. HemiPKsy r. McCubc (1899), C9 L. J. Q. B. 173. 

147 . ,] — Every wharf is a factory 

within Workmen’s Comp. Act, 1897 (c. 37), 
whether any provision of the Factory Acts is 
applied to it or not. — B arrett r. Kemp Brothers, 
[1004] 1 K. B. 517 ; 73 L. J. K. B. 138 ; 90 L. T. 
305 ; 68 J. P. 196 ; 52 W. R. 257 ; 20 T. I.. R. 
162 ; 48 Sol. Jo. 176 ; 6 W. C. O. 78, C. A. 

Annotation: — ^Apld. Paciflo Steam Navigation Co. v. Pugh 
(1907), 23 T. L. R. 622. 

148. What Is a wharf — ^Timber yard — ^Distant 
from water.] — For the purpose of unloading timber 
from timber-ships a dock ^ard provided quay or 
wharf space running inland for 150 yards from the 
water’s edge ; at the further end of this space 
was a fence with gates at intervals, behind which 


A warehouse used in connection witl 
a retail business is a “ warehouse ' 
^thin Workmen’s Compensation Act 
R. S. 8. 1920, o. 210, a. 8 (5), doflnlnf 
“ ^tory.’* The dfstlnotion made ir 
rartaln cases by English docisioni 
between such a warehouse & a ware 


houTO used in connection with a 
wholesale business Is not applicable 
to Mid Act. — Wrisbbot V. RElMnOBN, 
[1921] 2 W. W. R. 610 ; 14 Sask. L. R. 
265 ; 59 B. L. R. 558.— CAN. 


n. 


COI.VINE V, 


Andkrsok & Gibb (1002), 5 F. (Ct. 
of Soss.) 255. — SCOT. 

o. - — — yard used for storing 

materials — For road repairs.] — ^M’Ewan 
V. l^TH Magistbatrs (1905), 7 F. 
(Ct. of ScRR.) 714.— BOOT. 
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came a series of yards leased by the dock board 
to different timber merchants for storing their 
timber, the whole being the property of the dock 
board, & separated by a wall from the surrounding 
property. workman employed by a firm of 
carters was killed while moving a log of timber in 
one of the yards leased to a firm of timber mer- 
chants : — Held : (1) the word “ wharf ** as used 
in Factory & Workshop Act, 1895 (c. 37), s. 23, & 
Workmen’s Oomp. Act, 1897 (c. 37), s. 7 (2), must 
be construed in its ordinary & popular significa- 
tion of a {)lac6 contiguous to water over which 
goods pass in the process of loading & unloading ; 
(2) the yard where the accident happened was not 
a wharf within those sects., & the employment of 
deceased was therefore not one to which the 
Workmen’s Oomp. Act, 1897 (c. 37), applied. — 
Haddock v. Humphrey, [1900] 1 Q. B. 009 ; 09 
L. J. Q. B. 327 ; 82 L. T. 72 ; 01 J. P. 80 ; 48 
W. R. 292 ; 16 T. L. R. 143 ; 2 W. O. O. 77, O. A. 

Annotations : — As to (1) Retd. Moroton v. llcovo (1907), 97 

L. T. 03. As to (2) Diitd. Konny v. Harrisun, [1902] 

2 K. B. 168. 

149. ,] — ^An accident happened 

in Oct. 1900, to a workman, while engaged in 
removing timber from a stack upon a piece of land, 
which was witliin the ambit of a system of docks 
belonging to a railway co. & which had been let 
by the co. to timber merchants, for the storage of 
timber. This piece of land was about forty yards 
from the water of a dock. Between it & the water 
ran the lines of a dock railway or tramway, but 
it was not separated from the adjoining wharf or 
quay space by any fence or other such physical 
barrier. Timber had sometimes been landed from 
the dock, & brought to the piece of land, but during 
the year 1900 all the timber stacked thereon had 
been landed from other docks forming part of the 
dock system more or less remote, & brought to the 
piece of land by rail. On a claim by the workman 
for compensation under the Workmen’s Comp. 
Act, 1897 (c. 37), the county ct. judge foimd as a 
fact that the place where the accident happened 
was a factory as being a dock, wharf or quay 
within Workmen’s Comp. Act, 1897 (c. 37), 
s. 7 (2) ; — Held : there was evidence to support 
his finding, & therefore the ct. were bound by it. — 
Kenny v. Harrison, [1902] 2 K. B. 168 ; 71 
L. J. K. B. 783 ; 87 L. T. 318 ; 4 W. C. C. 00, 
C. A. 

150. Moored structure in liver — ^Not con- 

nected with shore.]— A structure moored in a 
river at some distance from, & not connected with, 
the shore, which was used for the purpose of dis- 
charging cool from ships into barges : — Held : to 
be a “ wharf ” within Factory & Workshop Act, 
1895 (c. 37), s. 23, (1), & therefore a “ factory ” 
within Workmen’s Comp. Act, 1897 (c. 37), 
8. 7 (2 ). — Eulis V. Cory & Son, Ltd., [1902] 1 
K. B. 38 ; 71 L. J. K. B. 72 ; 85 L. T. 499 ; 66 
J. P. 116 ; 50 W. R. 131 ; 18 T. L. R. 28 ; 46 
Sol. Jo. 67 ; 4 W. 0. C. 62, 0. A. 

161. Pontoon.] — Appet., a seaman em- 

ployed on a steamship as a fireman, was injured 
by accident while attending to the boilers. At the 
time of the accident the ship was made fast by 
ropes to a pontoon & gangways were out, connect- 
ing the pontoon with the ship, for the purpose of 
embarking passengers. In proceedmgs under 


Workmen’s Comp. Act, 1897 (c. 37) ; — Held : the 
employment of app^. had no connection with the 
purpose for which his employers had the use of the 
pontoon, &, therefore, he was not employed 
“ about” a wharf, & consequently not ” about ” a 
“ factory ” within Workmen’s Oomp. Act, 1897 
(c. 37), s. 7 (1). — Owens v. Campbell, I/td., 
[1904] 2 K. B. 60 ; 73 L. J. K. B. 634 ; 90 L. T.' 
811 ; 68 J. P. 410 ; 52 W. R. 481 ; 20 T. L. R. 
459 ; 48 Sol. Jo. 456 ; 0 W. O. 0. 54, C. A. 

Annotation: — Coiild. Houldor Lino v. GrifBn, [1905] A. C. 
220 . 

See, now. Workmen’s Corap. Act, 1906 (c. 58) ; 
generally. Master & Servant. 


Sub-sect. 4. — ^Building Operations. 

Note. — Canes decided under Workmen* a Com- 
pensation Act, 1807 (c. 37) {repealed) are inserted 
as interpreting similar provisions und^ the Factory 
Acts, 

See 1901 Act, s. 105. 

152. ** Building ** — Temporary wooden plat- 
form — ^For steam crane.] — ^A temporary wooden 
structure of a substantial nature, such as a plat- 
form of sixty-two feet in height for a steam crane, 
to be used in the construction of a building may 
be a building within Workmen’s Comp. Act, 1897 
(c. 37), s. 7 (1). — ^Aylward v, Matthews, [1905] 
1 K. B. 343 ; 92 L. T. 189 ; 53 W. R. 292 ; 21 
T. L. R. 196 ; 49 Sol. Jo. 221 ; 7 W. C. 0. 49, C. A. 

153. ** Mechanical power ’* — Steam engine 
driving mortar pan.] — A workman was employed 
in a shed to look after a steam engine connected 
with a mortar pan for mixing mort^ for use on a 
building near at hand. While so employed he 
sustained personal injuries through an accident : — 
Held : as the engine was being temporarily used 
for the purpose of the construction of a bidding, 
the provisions mentioned in Factory & Workshop 
Act, 1895 (c. 37), s. 23, had effect as if the shod 
were a factory ; so that a provision of the Act, 
namely s. 4 relating to the power to make an order 
as to a dangerous machine used in a factory, 
applied to the engine, which therefore came within 
the definition of a factory in Workmen’s Comp. 
Act, 1897 (c. 37), s. 7, & compensation could be 
claimed under that sect. — McNicholas v, Dawson 
& Son, [1899] 1 Q. B. 773 ; 68 L. J. Q. B. 470 ; 
80 L. T. 317 ; 47 W. R. 500 ; 15 T. L. R. 242 ; 
43 Sol. Jo. 212 ; 1 W. C. C. 80, C. A. 

Annotations : — Consd. Fenn v. Miller, [1900] 1 Q. B. 788. 

]^d. HennesBy v. MoCabo (1899), 69 L. J. Q. B. 173 ; 

Bees V. Thomas (1899), 68 L. J. Q. B. 639 ; Pomfret v, 

h. & Y. Ry. (1903), 89 L. T. 176 ; Upton v. G. C. Ry., 

[19241 A. (5. 302. 

154. ** Exceeding thirty feet in height ’* — ^Date 
at which ascertained — ^Time of accident — ^Building 
not completed.]— Where an accident happens to a 
worlunen employed on, in, or about a biiilding in 
the course of construction which, although intended 
when completed to exceed thiiiy feet in height, 
does not at the time of the accident exceed that 
height the Workmen’s Comp. Act, 1897 (c. 37), 
does not apply. — ^Bilungs v, Hoixoway, [1899] 
1 Q. B. 70 ; 68 L. J. Q. B. 16 ; 79 L. T. 396 ; 47 


PART IV. SECT. 2, SUB-SECT. 4. 
p, Hepair "—What is—Whether 
pawiing interior of building ,} — ^The 
Vford repair’* In Workgaen’s Coia- 


pensation Act, 1897, s. 7 (1), may 
inolade palntinff, white wauung, & 
dubbing the celling & walls ox the 
interior o( a bnudlng, where the 


painting 8c white washing is portion 
of the work neoessary to finish the 
building. — Reddt «. Brodriuok, 
[190112 I. R. 328.— IR. 
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Factories and Shops. 


Seci, 2 . — Employment in or ahout docks, building 
opereUions, railways, etc. : Sttb-sect. 4.] 


W. R. 105 ; 15 T. L. R. 53 ; 43 Sol. Jo. 60 ; 1 
W. C. C. 59, C. A. 


Annotations : — Conid. Hoddlnott v. Newton, Chai^era, 
11901] A. C. 49. FoUd. McGrath r. Neill, 11902] I K. B. 
211. Raid. Knight t?. Cubitt, [1902] 1 K. B. 31. 

155, .] — McGhath v. 


Neill & Sons, No. 158, post. 


156. How ascertained — Contiguous build- 

ings of greater & lesser hei^rlit — ^Used for same 
purpose.]— Internal communication betw^n a 
building over thirty feet high & an adjoining 
building less than that height, coupled with the 
fact that the same business is carried on in both 
buildings, is not evidence to justify a finding that 
the lower building is a part of the higher & that a 
workman injured while engaged in demolishing 
the lower biiilding is employed on the demolition 
of a building exceeding thirty feet in height within 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (1). 

All that had happened was that a connection 
had been made internally between the two 
buildings, but this does not make the lesser a part 
of the greater. The mere fact that the public 
house business was carried on in both buildings 
does not make them both thirty feet high (A. L. 
Smith, L.J.). — Rixsomv. Pritchard & Renwick, 
[1900] 1 Q. B. 800 ; 69 L. J. Q. B. 494 ; 82 L. T. 
186 ; 16 T, L, R, 250 ; 2 W, 0. C. 65, C. A. 
Annotation: — Consd. Hartley v. Quick, [1905] 1 K. B. 359 

• 

167, Measurement from ground to 

roof.] — Was the height of tliis building to be 
measured from the ground to the top of the 
upright walls, or to the top of the roof ? It is not 
necessary to say whether the height of the building 
below the ground level can be taken into considera- 
tion, for in this case the building was admittedly 
more than thirty feet high from the ground up 
to the ridge of the roof, to which point, I think, 
the measurement should be taken (A. L. Smith, 
— Hoddinott V. Newton, Chambers & Co., 
[1899] 1 Q. B. 1018 ; 08 L. J. Q. B. 495 ; 80 L. T. 
559 ; 47 W. R. 499 ; 15 T. L. R. 299 ; 43 Sol. .To. 
.397 ; 1 W. C. C. 02, C. A. ; on appeal, [1901] 
A. C. 49, II. L. 

Annotations: — ^Rafd. Mason r. Dean (1900), 82 L. T. 139. 
Mentd. Maude v. Brook. [1900] 1 Q. B. 575 ; Dredge v. 
Conway, Jones, [1901] 2 K. B. 42; Ferguson r. Qn,?en, 
[1901] 1 K. B. 25; Cooper & Crane v. Wright, [1902] 
A. C. 302 ; McGrath v. Neill, [1902] I K. B. 211 ; Marshall 
V. lludeforth (1902), 71 L. J. K. B. 781 ; Veazey t?. Chattle, 
[1902] 1 K. B. 494 ; Elvin v. Woodward, [1903] 1 K. B. 
838 ; Fenton v. Thoriey, [1903] A. C. 443 ; Crowther r. 
West Hiding W’indow Cleaning Co., [1904] 1 K. B. 232 ; 
O’Brien r. Dobbie, (1905) 1 K. B. 340 ; Bagnall v. Levin- 
stein, [1907] 1 K. B. 531. 

158. Whether from top or bottom of 

footings.] — On an application for compensation 
under Workmen’s Comp. Act, 1897 (c. 37), it was 
proved that appet. was injured in the course of 
his employment on a budding which, whether 
measured from the bottom or from the top of the 
footings, was more than thirty feet in height. 
There was evidence that, at the time of the 
accident, the footings had been filled in, & that 
the budding had not reached the stage at wMch 
more than the footings had been covered in. The 
county ct. judge took the lowest part of the foot- 
ings as the point from which to estimate the 
height of the budding, & made an award in 
favour of appet. ; — Held : the height of the budd- 
ing to be determined was the height at the time 
of the accident, &, there being no evidence that 
ftt the time anything more than the footings had 


been covered in, the height of the budding might 
have been taken from the top of the footings, 
as the height so measured exceeded thirty feet, 
the award must be upheld. — M cGrath v. Neill & 
Sons, [1902] 1 K. B. 211 ; 71 L. J. K. B. 58 ; 66 
J. P. 180 ; 18 T. L. R. 36 ; 46 Sol. Jo. 48 ; 4 
W. C. C. 47. C. A. 

159. Demolition below thirty feet — Party 

wall over thirty feet left standing.] — A firm of 
builders entered into a contract with the owner 
of two adjoining houses in a street, numbered 
respectively 16 & 17, for the demolition of No. 17 
& the erection of a new budding on the site of it, 
Sa for alterations & repairs to No. 16. The firm 
habitually entered into contracts for the demolition 
of buddings & the erection of new buddings on 
their sites. It was, however, their practice not 
to execute the work of demolition themselves, 
but to sub-contract for that work with another 
person, which they accordingly did with regard 
to the house No. 17. The two houses respectively, 
& the penty wall common to botli, were of a height 
exceedUng thirty feet. An accident happened to 
a workman employed by the sub-contractor in the 
demolition of No. 17 in the course of his employ- 
ment, which caused his death. At the time of 
the accident No. 17 had been reduced to a height 
of about eleven feet, excepting the party wall, 
which was not to be puUed down, & remained 
standing. On a claim by the w’orkman’s widow 
for compensation for herself & cliddren as de- 
pendants on the deceased under the Workmen’s 
Comp. Act, 1897 (c. 37), the county ct. judge 
found that the workman was employed in the 
demolition of a building which at the time of the 
accident exceeded thirty feet in height, & that 
the builders were liable to make compensation to 
his dependants under Workmen’s Comp. Act, 
1897 (c. 37), s. 4 : — Held: there was evidence to 
support the county ct. judge’s finding as above 
mentioned ; the builders were “ undertakers ” of 
the work of demolition within the meaning of the 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (2) ; that 
work was not merely ancillary to their business ; 
& therefore they were liable under Workmen’s 
Comp. Act, 1897 (c. 37), s. 4. — Knight v, Cubitt 
& (Jo., [1902] 1 K. B. 31 ; 71 L. J. K. B. 65 ; 85 
L. T. 526 ; 06 J. P. 52 ; .50 W. R. 113 ; 18 T. L. R. 
26 ; 46 Sol. .Jo. 49 ; 4 W. C. C. 42, C. A. 

Annotations: — Contd. Bush r. Hawon. [19021 1 K. B. 216 • 

Hartley v. Quick. [1905] 1 K. B. 3.>9. Refd. WuffHtalT 

V. Porks. Firth, Third Party (1902), 87 L. T. 558. 

160. Extension of building over thirty feet 

— Accident before thirty feet reached.] — The em- 
ployer of a workman entered into a contract for 
the construction of a building by way of addition 
to an existing building, which exceeded thirty feet 
in height. The new building, when completed, 
was to form one building with the existing build- 
ing, to be used as a station for generating electric 
power ; & for that purpose it was intended that 
the walls of the new building should be bufit into 
the end wall of the existing building, & that altera- 
tions should be made in that building. At the 
time when the accident happened, the new 
building was being constructed by means of a 
sc^olding, but no part of it had reached the 
height of thirty feet. Its walls had not been con- 
nected with that of the old building, but some of 
the footing for the walls were In actual contact 
pdth that building. The workman, while engaged 
in the building operations of the new building, 
sustained injuries from an accident arising out of 
& in the course of his employment, in respect of 
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which he claimed compensation under the Work- 
men’s Comp. Act, 1897 (c. 37) : — Held : the case 
being one or a new building by way of an extension 
of the old building, which involved alteration of 
that building, the workman might be regarded as 
liaving been employed about a building which 
exceeded thirty feet in height, &, thei*efore, was 
entitled to compensation. — Hartley v. Quick, 
[1905] 1 K. B. 359 ; 74 L. J. K. B. 257 ; 92 L. T. 
191 ; 21 T. L. R. 207 ; 7 W. C. C. 51, C. A. 

161. ** Construction — Operation included 
under — Building altered after completion.] — 

(1) Workmen’s Comp. Act, 1897 (c. 37), s. 7 (1), 
applies only {inter alia) to employment on, in, or 
about any building which exceed thirty feet in 
height, “ & is being constructed or repaired by 
means of scaiTolding.” These words do not con- 
flne the employment to the construction or repair 
of the building as a whole. “ Construction ” here 
includes a case where the building has been con- 
structed & believed to be complete, but having 
been afterwards thought to be faulty & unstable is 
being strengthened by the addition of stays & 
supports. 

The question, after all, must be what is con- 
struction & what is repair in this Act of Parliament. 

I do not think that “ construction ” can be limited 
to the original construction. That would be in 
effect substituting “ erection ” for “ construction.” 
Nor do I think that ‘‘ construction ” & ” repair ” 
can be limited to the construction & repair of a 
building “as a whole.” It seems to me that 
whenever new material is put into a building so 
tlint it becomes an integral part of the structure, 
you have something in the nature of constiuction, 
& that a building which is being so treated is being 
constructed within the Act. Now if this be 
** construction ” it cannot matter in the least 
whether the work is taken in hand immediately 
after the erection of the building, or not com- 
menced until months or even years later. What 
has to be looked to is the thing done, not the 
motive for doing it, or the relative dates of the 
erection of the building & its subsequent alteration. 
Construction, repair, demolition, these three 
operations cover every phase in the life of a 
building (Lord Macnaohten). 

(2) ” Scaffolding ” may be external or internal 
A: includes an internal staging arranged with 
planks & trestles & without poles. 

(3) The question whether a temporary staging 
is a scaffolding within the Act, is not a mere 
question of fact on which the finding of the 
county ct. judge is final. It is a mixed question 
of fact A law. When the facts are ascertained it 
is a (Question of law on which the Ct. of Appeal is, 
I think, bound to express an opinion (Lord 
Macnaohten). — Hoddinott v, Newton, Cham- 
bers & Co., [1901] A. 0. 49 ; 70 L. J. Q. B. 150 ; 
84 L. T. 1 ; 49 W. R. 380 ; 17 T. L. R. 134 ; 45 
Sol. Jo. 115 ; 3 W. C. C. 74, H. L. ; reosg., [1899] 
1 Q. B. 1018, C. A. 

Annotaliong : — Aa to (1) Apld. Dredge v. Conway, Jones, 
[190li 2 K. B. 42. Consd. Voazoy v. Chattle, [1902] 
1 K. B. 494. Bald. McGrath v. NeUl, [1902] 1 K. B. 211. 
Aa to (2) Conid. Maude v. Brook, [1900] 1 Q. B. 575 ; 
Marshim V. Rudeforth (1902), 71 L. J. K. B. 781. Aato (3) 
Oonad. Elvln v. Woodward, [1903] 1 K. B. 838. Bald. 
Ferguson v. Green, [1901] 1 K. B. 25 ; Fenton v. Thorley, 
[1903] A. 0. 443 ; Orowther v. West Hiding Window 
Cleaning Co., [1904] 1 K. B. 232 ; O'Brien v. Dobble, 
[1905] 1 K. B. 346 ; Bagnal v. Levinstein, [1907] 1 K. B. 
531. OeneraUj/t Mantd. Cooper & Crane v. Wright, 
[1902] A. C. 302. 

162. Whether decorative work.] — 

The facts are simple. A firm had contracted to 


build a theatre. In the contract there was a pro- 
vision that as regards part of the work, the 
huUdiii^ owner might, if he pleased, take it out 
of their hands & give it to somebody else ; this 
was done, & the work, which has been called 
decorative work, was put in the hands of resps., 
who contracted separately with the owner for it. 
While resps. were carrying out this work, applt.’s 
husband a workman in their employment, met 
with his death through an accident to the scaffold 
board on which he was standing. It is to be 
remarked that at the time of the accident the 
theatre was not a completed building. The work 
which resps. contracted to do was work done to 
the building while in course of construction, & 
was necessary to make it a completed building as 
regards construction. They had to supply & fix 
a moulded ceiling of considerable weight, to 
provide &> fix columns & caps for the private 
boxes, arches for the stalls & such like matters. 
Under the contract there was also decoration pure 
& simple which resps. had to execute, but it is 
not necessary for us to say whether decoration 
comes within the meaning of construction, for 
there is ample evidence to show that resps. had to 
perform matters of construction under their con- 
tract (A. L. Smith, L.J.). — Mason v. Dean 
(A. R.), Ltd., [1900] 1 Q. B. 770 ; 69 L. J. Q. B. 
3.58 ; 82 L. T. 139 ; 04 J. P. 244 ; 48 W. R. 353 ; 
16 T. L. R. 212 ; 2 W. C. 0. 91, C. A. 


Annotediona : — Consd. Caas v. BuGer, [1900] 1 Q. B. 777 ; 
C;oopcr & Crane v. Wright, [1902] A. C. 302 ; Wagstoff r. 
Porks, Firth, Third Party (1902), 87 L. T. 658. Be!d. 
HUwi V. Moore (1900), 2 W. C. C. 96 ; Fletcher v. Hawley 
(1905). 21 T. L. R. 191. 


163. When completed — Alter scaffolding 

removed — ^Though in use before.] — A building con 
structed by means of a scaffolding is ” being con- 
structed ” within Workmen’s Comp. Act, 1897 
(c. 37), s. 7, until the scaffolding has been taken 
down. A builder erected a scaffolding for the 
purpose of raising building materials from a lower 
level to the higher level on which stood the budd- 
ing which he was constructing. After the building 
was complete & while it was in actual use a work- 
man was injured as he was removing gear from 
this scaffolding : — Held : the workman was em- 
ployed on a building which was ‘‘ being con- 
structed ” by means of a scaffolding, A was 
entitled to compensation under Workmen’s Comp. 
Act, 1897 (c. 37). — Frid v. Fenton (1900), 69 
L. J. Q. B. 436 ; 82 L. T. 193 ; 16 T. L. R. 267 ; 
44 Sol. Jo. 312 ; 2 W. C. C. 60, C. A. 


Annotfdiona : — ^Apld. Plant v. Wright, [1905] 1 K. B. 353. 
Befd. McCabe v. JopUng & Palmer’s Travelling Cradle, 
[1994] 1 K. B. 222. 


164. After plumbing work measured 

up.] — The employers of a workman had entered 
into a sub-contract for the execution by them of 
the plumbing work included in a contract for the 
erection of a factory, which exceeded thirty feet 
in height. It was necessary under the sub- 
contract that the plumbing work should be 
measured up when completed. At the time when 
the accident occurred, the plumbing work had been 
finished, though not measured up, but the con- 
struction of the factory was not complete, A steam 
pipes were being fitted in it by means of a scaffold- 
ing. The worlunan, while employed in measuring 
up the plumbing work, sustained injury through 
an accident arising out of A in the cou^ of that 
employment, in respect of which he claimed com- 
pensation under the Workmen’s Comp. Act, 1897 
(c. 37 ) : — Held : the measuring up of the plumbing 
work being incidental to part of the work of 
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Sed, 2. — Smploymeni in or dboui docks, building 
operations^ railways^ etc, : Sub-sects, 4 <jB7 5.] 

constructing the building, the workmen was 
entitled to compensation under the Workmen’s 
Comp, Act, 1897 (c. 37), as liaving been, at the 
time ot the accident, employed by the undertakers 
on, in, or about a buildmg which exceeded thirty 
feet in height, & was being constructed by means 
of a scaffolding, within Workmen’s Comp. Act, 
1897 (c. 87). — ^Pi^ANT V. Wkight & Co., [190.'5] 1 
K. B. 353 ; 71 L. J. K. B. 331 ; 92 L. T. 720 ; 
53 W. K. 358 ; 21 T. L, B . 217 ; 7 W. C. 0. 03, 
0. A. 


165. “Repair** — What is — Whether painting 
outside of building.] — ^By Workmen’s Comp. Act, 
1897 (c. 37), 8. 7 (1), the Act is to apply {inter 
alia) to employment “ on, in, or about any build- 
ing which exceeds thirty feet in height, &> is either 
being constructed or repaired by means of a 
scalTolding.” The outside of a house, more than 
tliirty feet high, was being painted by workmen 
using bidders for the purpose ; one of the men 
was killed by the breaking of the rung of the ladder 
on which he was standing. There was a board, 
one end of w^hich was tied to a rung of one of the 
ladders, the other end resting on the sill of a 
window; — Held: (1) the house was not being 
constructed or repaired by means of a scaffolding, 
& the Act did not apply. (2) Painting the outside 
of a house is not “ repair,” nor are ladders 
“ scaffolding ” within Workmen’s Comp. Act, 
1897 (c. 37), 8. 7 (1). — ^W'ooD v, Wai.sh & Sons, 
[1899J 1 Q. B. 1009; 68 L. J. Q. B. 492; 80 
L, T. 345 ; 63 J. P. 212; 47 W. It. 504 ; 15 
T. L. It. 279 ; 43 Sol, Jo. 350 ; 1 W. C. C. 68, 
C. A. 


to (1) Consd. Mason v, Doan, [19001 1 
Q. B. 770., NJ. Dredge v. Conway, Jones, [1901] 2 K. B. 
42. Oy^. Hoddinott v. Newton, Chambers, [1901] A. C. 
49. Befd. Ferguson v. Green, [1901] 1 K. 11. 2.'5. As to (2) 
Ck>nsd. Maude v. Brook, [1900] 1 o. D. 675 ; Voazoy v. 
Chattle, [1902] 1 K. B. 494. Befd. Marshall v. lludefortb 
(1902), 71 L. J. K. B. 781. OeneraUy, Befd. Lysons v. 
Knowles (1900), 82 L. T. 189 ; Spenwr v. Livett (1900), 
““ V T. 75. 


^ .] — A workman employed 
in whitewashing a ceiling, in a house exceeding 
thirty feet in height, fell from a scaffolding on 
which he was standing, & was kUled. In an 
action by his widow to recover compensation : — 
Held : the employment of deceased was in a 
building which was being repaired within Work- 
men’s Comp. Act, 1897 (c. 37), s. 7 (1), dc that 
appet. was entitled to an award. 

Pamting, as one of the operations to wliich a 
building is exposed, comes under the head of 
repair, & if painting, then equally whitewashing 
(A. L. Smith, M.R.). — Dredge v. Conway, Jones 
& Co., [1001] 2 K. B. 42 ; 70 L. J. K. B. 494 ; 84 
L. T. 345 ; 49 W. B. 518 ; 17 T. L. R. 356 ; 3 
W. C. C. 104, C. A. 

Anwto/ion ;— ^d.M<gabet). Jopling & Palmer’s Trayolllng 


167. Whitewashing.] — Dredge v. 

Conway, Jones & Co., No. 166, ante. 

168 , When completed — ^After scaffolding 

removed.] — The contractor for the repair of a 
building over thirty feet in height entered into a 
sub-contract with another person for the supply dc 
erection of a scaffolding for the purpose of the 
work & its subsequent removal. A workman in 
the employ of the sub-contractor, while engaged 
in the removal of the scaffolding, met with an 
accident which caused his death. ITii!i dependants 
having recovered compensation under Workmen’s 


Comp. Act, 1897 (c. 37), s. 4, against the principal 
contractor : — Held : the latter was entitled to 
indemnify against the sub-contractor under that 
sect, on the ground that he was the ” undertaker ” 
in respect of an essential portion of the work of 
repair. — M cCabe v. Jopijno & Paimer’s Travel- 
TJNG Cradle, I/td., [1904] 1 K. B. 222 ; 73 
D. J. K. B. 129 ; 89 L. T. 624 ; 68 J. P. 121 ; 62 
W. R. 358 ; 20 T. L. R. 119 ; 6 W. C. O. 100, 
O. A. 

Annotation : — ^Apld. Plant r. Wright, (1905] 1 K. B. 363. 

Compare No. 163, ante, 

169. “ Scaffolding ** — What Is — Whether ques- 
tion of fact alone.] — By Workmen’s Comp. Act, 
1897 (c. 37), s: 7 (1), the Act is to apply {inter 
alia) to employment “ on, in, or about any 
building which exceeds thirty feet in height, dc 
is either being constructed or repaired by means 
of a scaffolding.” A new house more than thirty 
feet high had been ro4>fed in &, the external scaffold- 
ing removed. Appet. was engaged in plastering 
the walls & coiling in one of the rooms, & in order 
to reach his work was standing on a ^ructure of 
trestles with boards on them. While at work in 
this manner he met with an accident, for which 
he claimed compensation. An arbitrator ap- 
pointed by a county ct. judge decided that the 
structure was not a scaffolding & refused to make 
an award of compensation, but referred the matter 
to the county ct. judge, who reversed the decision 
of the arbitrator & awarded compensation pro- 
visionally settled by the arbitrator ; — Held : the 
question whether the structure was a scaffolding 
or not was a question of fact for the arbitrator, & 
his finding was not open to review. — Ferguson v. 
Green, [1901] 1 K. B. 25 ; 70 L. J. Q. B. 21 ; 
83 L. T. 461 ; 64 J. P. 819 ; 49 W. R. 106 ; 17 
T. L. R. 41 ; 3 W. C. C. 113 ; 46 vSol. Jo. 68, 0. A. 

Annotation : — Befd. Hoddinott v. Newton, Chambers, [1901 ] 

A. C. 49. 

170. .] — Hoddinott v, New- 

ton, Chambers & Co., No. 161, ante, 

171. Decision of county court Judge — How 

far binding.] — A workman, employed on a buildii^ 
which was under repair & exceeded thirty feet in 
heiglit fell, from a ladder, on one of the rungs of 
wliich he was standing, for the purpose of doing 
work which was necessary on the building. The 
ladder had been used on previous occasions & on 
the same day for a similar purpose. On a claim 
for compensation the county ct. judge held that 
the ladder was scaffolding within Workmen’s 
Comp. Act, 1897 (c. 37), & made an award in 
favour of appet. : — Held: (1) there was no legal 
principle on which a ladder could bo excluded 
from the category of possible scaffolding, (2) as 
there was evidence on which the county ct. judge 
could arrive at his conclusion of fact, the ct. was 
bound by his finding. — O’B rien v. Dobbib & Son, 
[1905] 1 K. B. 346 ; 74 L. J. K. B. 268 ; 92 L. T. 
721 ; 63 W. R. 374 ; 21 T. L. R. 218 ; 7 W. 0. 0. 
68, 0. A. 

Compare No. 161, ante, 

172 . Arrangement of boards & 

trestles.] — A. new house more than thirty feet high 
had been roofed in & workmen emploved by the 
builder were plastering the walls & ceilings inside 
the house, for which purpose trestles &; boards were 
being used. One of the men while standing on 
the floor of the top landing plastering the wall, 
fell down the well of the staircase, there being no 
railing, & was killed. At that time other worl^en 
were at work plastering some of the rooms, dn 
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were stazK^g on boards placed across trestles 
four feet high in order to enable them to reach the 
ceilings &; upper part of the walls. A county ct. 
judge having awarded compensation to the widow 
of deceased ; — Held : there was evidence to justify 
a finding of the county ct. judge that the arrange- 
ment of the trestles & boards was a scaflfolding 
within Workmen’s Comp. Act, 1897 (c. 37), 
fl. 7 {!),&; that the employment of deceased was 
therefore one to which the Act applied. — ^M aude 
V. Brook, [lOOOJ 1 Q. B. 57.5 ; 09 L. J. Q. B. 322 ; 
82 L. T. 39 ; 64 J. P. 181 ; 48 W. B. 290 ; 16 
T. L. B. 164 ; 44 Sol. Jo. 209 ; 2 W. C. C. 09, 
C. A. 

Annotations : — ^Apld. Fergruson u. Green, [1901] 1 K. B. 25 ; 

Hoddinott tJ. Newton, Chambers, [1901] A. C. 49. Retd. 

Mason v. Doan (1900), 82 L. T. 139 ; Marshall v. Ttudo- 

forth (1902), 71 L. J. K. B. 781 : Veazey v. Chattle, 

[1902] 1 K. B. 494 ; Elvin v. Woodward, 11903] 1 K. B. 

o o o 

173. .]— IIoDDiNO'm^ Newton, 

Chambers & (3o., No. 161, ante. 

174. Whether ladder excluded.] — 

A workman was injured tlirough an accident while 
employed on a liouse exceeding thirty feet in 
height, which was being repaired by means of a 
ladder. On a claim for compensation under 
Workmen’s Comp. Act, 1897 (c. 37), the county 
ct. judge found that the ladder was not “ a 
scaffolding ” within the meaning of Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (1) ; — Held : it being 
impossible to say, as a matter of law, that the 
ladder must be “ a scaffolding ” within the 
meaning of the Act, the ct. was bound by the 
finding of the county ct. judge. — Marshall v. 
Budefoktii, [1902] 2 K. B. 175 ; 71 L. J. K. B. 
781 ; 80 L. T. 752 ; 66 J. P. 627 ; 60 W. B. 696 ; 
18 T. L. B. 049 ; 46 Sol. Jo. 569 ; 4 W. C. C. 55, 
C. A. 

Annotation: — Consd. Elrin v. Woodward (1903), 72 L. J. 

K. B. 468. 

175. .] — Where, during the 

operation of whitewashing a building, workmen 
used a ladder by placing it against a w^l, & stand- 
ing or sitting on the rungs of it for the purpose of 
applying the whitewash, & a county ct. judge 
found, on a claim for compensation under the 
Workmen’s Comp. Act, 1897 (c. 37), that the ladder 
so used was not a scaffolding within Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (1) : — Held: it was 
impossible to say as a matter of law that the ladder 
must be a scaffolding within the meaning of the 
Act, & therefore the ct. was bound by the finding 
of the county ct. judge. — C rowther v. West 
Biding Window Cleaning Co., [1904] 1 K. B. 
232 ; 73 L. J. K. B. 71 ; 08 J. P. 122 ; 52 W. B. 
374 ; 0 W. 0. C. 72, 0. A. 

176. .] — O’Brien v. Dobbie & 

Son, No, 171, ante. 

177. Crawling-board.] — A workman 

suffered injury while engaged in the repair of the 
roof of a house more than thirty feet high by 
means of a ladder & a crawling board, which was 
a contrivance ordinarily used in the repair of 
roofs, & consisted of a wooden plank about 
eighteen to twenty feet long &; ton inches wide, 
across which were nailed transverse pieces of 
wood to give support to the men while working 
upon it ; on the under side at one end was fastened 
a cross-piece of wood which fitted over the ridge 


of the roof & kept the hoard in position. At the 
time of the accident the workman was on the roof 
fixing the crawling-board, while the lower end of 
the board was being steadied by an assistant 
standing on the ladder : — Held : there was evi- 
dence to justify the finding of a county ct, judge 
that the crawling-board was a scaffolding within 
Workmen’s Comp. Act, 1897 (c. 37), s. 7. — 
Veazey v. Ohattlb, [1902] 1 K. B. 494 ; 71 
L. J. K. B. 252 ; 85 L. T. 574 ; 06 J. P. 389 ; 50 
W. B. 203 ; 18 T. L. B. 99 ; 46 Sol. Jo. 83 ; 4 

W. C. C. 49, C. A. , , 

Annotation: — Refd. Elvin v. Woodward (1903), 72 L. J. 

K. B. 468. 

17g. Painter’s steps.] — A workman 

was injured by an accident while painting the 
outside of a house more than thirty feet high, 
wliich was being repaired. In order to paint the 
lower part of the outside of the house he was 
standing, at the time of the accident, on painter’s 
steps of a height of eight feet, constructed with 
steps on one side & wooden supports on the other ; 
— Held : there was evidence on which the county 
ct. judge could have found that the house 
being repaired by means of a scaffolding within 
Workmen’s Comp. Act, 1897 (c. 37), s. 7 (1). — 
Elvin v. Woodward & Co., [1903] 1 K. B. 838 ; 
72 L. J. K. B. 468 ; 88 L. T. 671 ; 67 J. P. 413 ; 
51 W. B. 518 ; 19 T. L. B. 410 ; 47 Sol. Jo. 
408 ; 5 W. 0. C. 90, C. A. 

179^ May be internal or external.] — 

IIoddinott V. Newton, Ciluoers & Co., No. 
161, ante. 


180 . Factory constituted by building machinery 
— Employment “about” — Accident at distance 
from locality.] — Employment “ about ” a factory 
means employment about the locality of the 
factory, & does not include emplo^ent about 
the business of the factory at a distance from 
the factory itself. A builder was erecting 
houses on a building estate which was in course 
of development ; on the estate was a baro con- 
taining a steam-engine & mortar-mill, which were 
used for the purposes of the building operations, 
& which constituted a factory within Workmen’s 
Comp. Act, 1897 (c. 37), s. 7 (1 ). Besp., a labourer 
in the builder’s employment, whose duty it was 
to fetch water in a cart from a brook at some 
distance along the main road for the mortar-mill 
& buildings, was injured while returning with the 
cart at a spot about one hundred & ten to one 
hundred & sixty yards distant from the engine & 
mortar-mill owing to the horse running away : — 
Held : there was no evidence upon which a county 
ct. judge could properly find that the employment 
of resp. was employment “ about ” a factory within 
the meaning or the Act. — Penn v. Miller, [1900] 
1 Q. B. 788 ; 69 L. J. Q. B. 439 ; 82 L. T. 284 ; 
64 J. P. 366 ; 48 W. B. 369 ; 16 T. L. B. 265 ; 
44 Sol. Jo. 312 ; 2 W. C. C. 65, C. A. 

Annotations : — Oonid. ^aoey v. Dowlals Gas & Coko Co., 
(1906] 2 K. B. 879. Refd. TuxnbiiU v. Lambton 
OolllerioB Co. (1900), 88 L. T. 58^ MoQroffor v. Wright 
(1901), 3 W. C. C. 121 : Owen v. Clark (1901). 3 W. C. C. 
170 ; Atkinson u. Lumb (1903), 72 L. J. K. B. 460 ; Back 
V. Dick, Kerr (1905), 7 W. O. C. 46. 


Sub-sect. 6. — Bailways. 

See 1901 Act, ss. 16, 106, <&, generally , Bailways. 


1741 . Scatfomno---What ie— Whether 
ladder e»;{uded.]-~A ladder used in 
tbe ordinary way by a pointer in 
painting beams in a building over 
thirty feet in height is not a ** soaftold- 
Ing.*'— MoDonau) V. Bobbs $c « 


(1890), 2 F. (Ct. of Sees.) S.^OOT. 

174 ii. — Campbell 

V. Sellars (1903), 5 F. (Ct. of Soss.) 
900.— SCOT. 

Internal staging ar- 


anged vrUh pkmka .] — ** Scaffolding ** 
aoludes the internal staging arranged 
rith planks resting on the step ol a 
sdder & upon one of the roof principals 
n the centre of a room. — Reddy v , 
SBODSRICK, [1901] 2 I. R. 388. — IR, 
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Part V. — Conditions as to Employment and Wages. 


Sect. 1.— EMPLOYMENT OF CHODREN. 

See 1901 Act, ss. 61-67, & Employment of 
Women, Young Persons & Children Act, 1920 
(c. 05). 

181. Under twelve years of age — ^Absolute pro- 
hibition against.] — Walker (T.), Ltd. v. Martin- 
dale, No. 48, ante. 

Under fourteen years of age.]— iS'ec Education 
Act, 1918 (c. 39), s. 13. 

Liability for education.]— Nee 1901 Act, sa. 68-72, 
generally y Education, Vol. XIX., pp. 571, 572, 
Nos. 108-116. 

Sec, now, EmplojTnent of Children Act, 1003 
(c. 4o). 

Provisions as to hours & meal-times.]— Nee 

Sect. 2, sub-sect. 1, post. 


Sect. 2.— HOURS, MEAL-TIMES AND HOLIDAYS 
IN FACTORIES AND WORKSHOPS. 

SUB-.SECT. 1. — General Provisions. 

Nee, noic, 1901 Act, ss. 23-35, & Employment of 
Women, Young Persons k, Children Act, 1920 
(c. 65). 

Employment of women— In flax scutch mills.]— 

See, now, Employment of Women Act, 1907 (c. 10). 

182. Children, young persons or women — Time 
at which work commenced — How ascertained.]— 

It i.s no offence agaimst tlie Factory Acts to 
employ a young person, or female, for ten hours in 
any one day, such ten hours ending at a period 
which is more than ten hours in addition to the 
hour & a half allowed for meal-times from the 
period another child or young peraon or female 
began to work. 

Those Acts limit the periods between which 
young persons & women are to work, & the number 
of hours, & also require the same hoiu* & a half to 


be allotted to all for meal-times, but do not enact 
tliat all shall work during the some ten hours ; so 
that, subject to the above limitations, working by 
relays is legal. 

All childi'en, young persons, & females must 
be taken to have commenced work when any one 
child, young person, or female commenced work. 

In a ct. of law we have only to ascertain the 
meaning of the words used by the legislature & 
when that is ascertained, we have to carry it into 
effect, & we are not to inquire whether the enact- 
ments are dictated by sound policy or not ; that 
question is exclusively for the consideration of 
Parliament (Parke, B.). — Ryder v. Miijls (1850), 
3 Exch. 853 ; 19 L. J. M. 0. 82 ; 14 L. T. O. S. 
445 ; 14 J. P. 145. 

A nnotcUiona Mentd. Re Gorham v. Exeter (Bp.) (1850), 

a Kxoh. 630 ; Chandos v. I. H. Comrs. (1851), 6 Exch. 4(t4 . 

183. Working by shifts — How far per- 

missible.] — Ryder v. Mills, No. 182, ante. 

184. Working during meal-times — Of own 

accord — Liability of employer.] — I*rior v. Sijiith- 
waite Spinninu Co., No. 46, ante. 

186. Despite precautions to prevent — 

Liability of employer.] — Rogers t». Barlow & 
Son, No. 47, ante. 

186. Finishing of bricks — By girls under 

sixteen years old.] — A girl under the age of sixteen 
was employed by resps. in carrying bricks already 
moulded & baked to dipping sheds, where the 
bricks were dipped in a preparing solution ; 
such bricks were dried & stacked in such sheds 
& afterwards dipped in glaze & scraped or knifed 
& ultimately caiiied away to ovens, where they 
were baked to set the glaze : — Held : tliese latter 
processes constituted the finishing of bricks within 
Factory & Workshop Act, 1878 (c. 16), &; resps. 
could not employ gim under the age of sixteen in 
such work. — Squire v. Stanley Brothers (1901), 
84 L. T. 535 ; 65 J. P. 467 ; 17 T. L. R. 438 ; 
19 Cox, C. C. 095, D. C. 

187. Working “ manufacturing process ** 


PART V. SECT. 1. 

181 i. Under 12 years of age — 
A hsolute proh ibHion againttl.] — O ’Brikn 
V. Sanford (1892), 22 O. R. 136.— CAN. 

r. V^er U years of age— Whether 
anjtmable.] — The employment of a 
child under fourteen years of age in a 
factory at work other than of the kinds 
stifled in Factories Act, 11. S. O. 
1 K97, n. 256, 8. 5, as proper for children, 
tbongb It subjects the employer to a 
penalty, does not give rise to an action 
for damages, unless there be evidence 
to connect the violation of the Factories 
Act with the accident. — Roberts v. 
Taylor (1900), 31 O. R. 10.— UAN. 

Co. ■ LmJjl'wS).' 

f •, peimd facie case made 

out.] ^Pltf., a child under fourteen 
years of a^, was injured by the fall 
of a goods elevator used by his 
employers in a buUdlng. By Ontario 

employment was wholly 
unlawful, & a primd facie case under 


that Act was made simply by proof 
of his age, the employment & the 
Injury. — ^J onfji v. Morton Co., Ltd. 
n»07), 14 O. L. R. 402; 9 O. W. R. 
500.— CAN. 

a. Child mierepresentinff age — Duty 
of empUtyer to satisfy himself.] — It 
is not enough to take the statement 
of a child as to his age ; the employer 
must satisfy himself by reasonable 
means that the appet. for work is of the 
requisite age. — ^M cIntosh v. First- 
Co. (1904), 24 C. L. T. 
370 ; 10 O. L. R. 526; 6 O. W. R. 

mvi • ' 

-1 — Cartt V. Nicoi.l 

(1878), 6 R. (Cn.. of Sees.) 194.— 4C0T. 

PART V. SECT. 2, SUB-SECT. 1. 

c. Children, young persons or 
"ymewr-" IVorking week ••—Meaning 
^.j—The word *• week In Factories 
fc Shops Act, 1896 (No. 1445), s. 21, 
in cam where omployoes are engaged 
by the week, moans from pay day to 

S ay day — that is, a week of work — 8c 
008 not mean tho period from Sunday 

if9olr^!r»?o™To8!- 


d. Working voluntarily out- 

side siaiuiory hours — Contrary to in- 
structions — Liability of occupier .] — 
Held : tho occupier of a w’orkshop 
had not committed an oflenoo against 
Factory 8c Workshop Act, 1878, in 
respect of tw'o w'oinon being found 
engaged in work in the promises 
after the statutory hour, they having 
remained of their own motive, K 
without the know'lodgo of tho occupier 
or of his forewoman. Sc after being 
warned by tho latter not to remain 
aft4T tho statutory hour. — Rorinson 
V. Mklviluc (1890), 17 R. (Ct. of Boss.) 
62. J.— SCOT. 


•. .] — Two women, 

weavers In a llnon factory, twenty 
minutes before the statutory hour for 
beginning work, in aooordanoo with a 

S ractiou known to the oooupiors of 
lie factory voluntarily dusted, 8c 
otherwise regulated thoir spiniilDg- 
looms for thoir owm satisfaction sc 
comfort. Adequate provision for tho 
cleaning 8c regulation of the looms by 
other persons had boon made by tho 
ocoupiors of the factory : — Held : the 
women had not been enmloyed before 
the statutory hour. — Paterson v. 
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during prohibited hours — ^Machine in motion for 
cleaning purposes, 1901 Act, s. 24 (3), b.]— By 
above sub-sect, the period of employment of women 
in a textile factory on a Saturday must end at 
lialf-past eleven o’clock in the forenoon “ as regards 
employment in any manufacturing process,” & 
at noon as regards employment for any purpose. 

In the resps.’ cotton-spinning factory an in- 
spector found at 11.50 a.m. on a Saturday two 
women engaged in cleaning the machines at which 
they were working, & which it was their duty to 
tend & clean. The machines had not been in 
motion from 11.30 a.m. till immediately before 
1 1.50 a.m. & they were then in motion merely for 
the purpose of being cleaned, & not for the purpose 
of manufacturing. The machines could not be 
properly cleaned without setting them in motion 
for that purpose ; & they performed the manu- 
facturing process completely without tlio inter- 
vention of the women, except for the purpose of 
feeding, cleaning, & regulating. While the women 
wei-e cleaning the machines, the machines were 
apparently working & performing the manu- 
facturing process as if the women had not been 
cleaning them. ITpon information against resps. 
for employing the women in a ” manufacturing 
process ” during the prohibited time : — Held : 
inasmuch as the machines were in motion merely 
for the purpose of being cleaned, & not for the 
purpose of manufacturing, the women were not 
employed in a ” manufacturing process ” within 
the meaning of the above sub-sect., &; no offence 
thereunder liad been committed. — Ciiabtree v. 
Commercial Muxs Spinning Co., Ltd. (1910), 
103 L. T. 879 ; 75 J. P. 0, D. C. 

188. Notice specifying meal-times — Proof of 
contents by secondary evidence — Admissibility — 
No notice to produce original.] — On the prosecu- 
tion of the occupier of a factory for allowing a 
young pei*aon employed in the factory to remain in 
a room in which a manufacturing process was 
being carried on during the time allowed for meals, 
contrary to 1901 Act, s. 33, secondary evidence is 
admissible to prove the contents of the notice 
specifying the times allowed in the factory for 
meals, which notice has under s. 32 to be affixed 
in the factory, although there has been no notice 
to produce the original notice. — Owner v. Bee 
Hive Spinning Co., Ltd., [1914] 1 K. B. 105 ; 
83 L. J. K. B. 282 ; 109 L. T. 800 ; 78 J. P. 15 ; 
30 T. L. R. 21 ; 12 L. G. R. 42 ; 23 Cox, C. C. 
026, D. C. 

See, generally, Evidence, Vol. XXII., pp. 214 
ct 8cq» 

Observance of Sunday.] — See Time. 


Sub-sect. 2. — Exc'eptions. 

See 1901 Act, ss. 36-48, 68-60. 

189. Saturday half-holiday — Substitution of 
another day by permission— Employment on sub- 
stituted day — Form of summons.] — ^A half-holiday 
of equal lei^h may under 30 & 31 Viet. c. 140, 
sched. 1, 8. 9, by permission of the Secretary of 
State, be substituted on some other day of the 
week for the half-holiday required by the Act to 
be given on Saturday to children, youi:^ peri^M, 
& women employed in workshops coming within 
the Act. Permission having been given te 
substitute Wednesday for Saturday afternoon in 
a particular workshop, an information was pre- 
ferred against the proprietor for emplo^ng a young 
person after two p.m. on Wednesday '.--Held : 
such an information could not be sustained. — 
Cameron v. Foy (1874), 30 L. T. 517 ; 38 J. P. 
694, D. C. 

195. Employment of Jews on Sunday — Pro- 
vided workshop “not open for traffic. “] — The 

occupier of a workshop, wherein young persons 
& women of the Jewish religion were employed on 
Sunday, carried on there the business of making 
button-lioles for tailors on garments delivered to 
him by them for that purpose. 

The worksliop was open to liis customers on 
Sunday for the purpose of enabling them to send 
or fetch away garments in pursuance of contracts 
previously made, but not for the purpose of their 
giving fresh orders ; — Held : the workshop was 
not thereby ” open for traffic on Sunday ” within 
Factory &; Workshop Act, 1878 (c. 16), s. 51, 
so as to deprive the occupier of the exemption 
afforded by that sect. — ^Goldstein v, Vaughan, 
[1897] 1 Q. B. 549 ; 66 L. J. Q. B. 380 ; 76 L. T. 
262 ; 61 . 1 . P. 277 ; 45 W. R. 399 ; 13 T. L. R. 
285 ; IS Cox, C. C. 523, D. C. 


Sub-sect. 3. — Overtlme. 

See 1901 Act, ss. 49-53, sched. II. 

191. Prohibition against — Extent of.] — By 

1901 Act, s. 49, overtime employment of women is 
permitted on a limited number of days in the year 
& this permission is declared to apply to ” the 
non-textile factories & workshops & parts thereof 
& warehouses specified in the second schedule to 
this Act.” By sched. II., clause 4, factories & 
workshops in which overtime employment is 
allowed include ‘‘ any part of a factory, whether 
textile or non-textile, or workshop which is a 


Duke (1904), 6 F. (Ct. of Seas.) 53, J.— 

SCOT. 

f. “ Work ” — Meaning of — Ironing 
one*8 own Hhirt.] — “Work” during 
prohibited hours does not inoludo 
such as ironii^ one’s own shirt. — 
1NQHA.M t). Hie Lee (1912), 15 C. L. 11. 
267.— AUS. 

g. Carting .] — A carter omplnyod by 
a uoutraotius carrier having delivered 
at a hotel in P. barrels of boor which 
he had carted from a brewery, placed 
on his lorry certain empty barrels & 
crates to bo returned to tho brewery 
& proceeded to his employer’s stables 
in H. where he did not arrive until 
after 7.30 in tho evening, his intention 
being to deliver tho barrels Sc orates 
at the brewery tho next day. He was 

J )roseouted : — Held : tho carter should 
lavo been convicted under Factories 
Sc Shops Act, 1907 (Viet.), s. 40, as 
amended by Factories Sc 8hopg Act, 


1910 (Viet.), 8. 38. — Pemberton v. 
Banfield (1912), 15 C. L. K. 323. — 

AUS. 

h. .] — ^The restriction of tho 

hours of carting on Saturdays con- 
tained in Factories & Shops Act, 
1915, s. 127, relates only to such carting 
os is done by way of carrying on biisl- 
ness. Sc therefore does not apply to tho 
case of a person carting his own goods 
for his own purposos, nor to tho case 
of a volunteer doing the like work fur 
him. — Garner v. Waller, [1920] 
V. L. R. 207.— AUS. 

k. Making bread — WheUter dough- 
making amounts to.l — On a charge 
of making broad within prohibited 
hours it was admitted that the person 
charged, an employer engaged fn the 
trade or calling of a baker, was 
making dough at tho hour allemd : 
— Hem: the operation upon which 
doft. was employed was not within 


the prohibition in Bread Act, 1901, 
R. 10 (1) la) as amended by Early 
Closing Act, 1919. — Green v. Maze 
(1921), 21 S. R. N. S. W. 538.— AUS. 

l. Male worker in brewerg — Hours 
of employment.] — ^A male worker, of 
whose employment an essential part 
is to get up steam for tho maohinery 
in a brewery preparatory to the work 
of the brewery, comes Avithin Factories 
Act, 1991, s. 18 (2) If employed for a 
greater number of hours per week & 
day than proscribed by that soct.. 
Sc perfurmb^ other duties during the 
rest of his time. — Warren v. MoGavix 
(1903), 23 N. Z. L. R. 295.— N.Z. 

PART V. SECT. 2, SUB-SECT. 8. 

m. Statutory provisions — Tg whom 
applioableA — Factories Act, 1901. sr. 
18-22, which limit the hours of working. 
Sc provide for payment of overtime 
after those hours, do not refer to 
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Sect, 2. — Hours, meal-iimes and holidays in factories 
and toorkshops: Sub-sects. 3 efi: 4. Sect, 3: 
Sub-sect, 1. ] 

warehouse not used for any manufacturing 
process or handicraft, & in which persons are solely 
employed in polishing, cleaning, wrapping, or 
pocking up goods ” ; — Held : the prolubition in 
sched. II., clause 4, against overtime work being 
carried on in a part of a factory used for a manu- 
facturing process or handicraft, extended to any 
part of the factory in which a manufacturing 
process or handicraft was carried on during the 
ordinary working hours, & did not merely prevent 
the overtime work being carried on in a part of the 
factory which was at the same time being used 
for a manufacturing process or handicraft. — 
Smith v. Sibray, Hall & Co., [1903] 2 K. B. 707 ; 
72 L. J. K. B. 822 ; 89 L. T. 358 ; 07 J. P. 390 ; 
52 W. B. 218 ; 1 J.. 0. B. 871 ; 20 Cox, C. C. 542, 
1). C. 


Sub-sect. 4. — Night Work. 
See 1001 Act, ss. 54-50. 


Sect. 3.— HOURS, ETC., IN SHOPS UNDER 
SHOP REGULATION ACTS. 

Sub-sect. 1. — In General. 

See, now. Shops Act, 1912 (c. 3) ; Shops Act, 
1913 (c. 24) ; Shops (Early Closing) Act, 1920 
(c, 58) ; Shops (Early Closing) Act U920) Amend- 
ment Act, 1921 (c. 00), & Statutory Buies & 
Orders, 1912, No. 310. 


192. What is a **shop ” — Hotel — Licensed as 
inn for sale of liquor.] — (1) A building wliich is 
used solely as a hotel & restaurant for the accom- 
modation of guests, & which lias no bar or counter 
for the sale of intoxicating liquors & is not in the 
ordinary sense of the term a public-house, but 
which is licensed as an inn under 9 Geo. 4, c. OJ, 
for the sale of intoxicating liquors by retail, is a 
“ shop ” within Shop Hours Act, 1892 (c. 02), s. 9. 

(2) A page-boy in a hotel, who sleeps on the 
premises, & who is princip^ly employed as a 
messenger, but partly also in assisting to dust the 
ixjccption-rooms, is not within the exemption in 
sect. 10 in favour of “ any person wholly employed 
as a domestic servant. ”-^avoy Hotel Co. v. 
London County (Jouncil, [1900] 1 Q, B. 005 ; 
09 1.. J. Q. B. 274 ; 82 L. T. 56 ; 04 J. P. 202 ; 
48 \V. 11. 351 ; 10 T. L. II. 148 ; 44 Sol. Jo. 212 
19 Cox, 0. C. 437, D. 0. 


Gordon Hoti lH r. L. C. C., 
2 E. B. 27, Refd. Couron v. L. C. C., 11022] 2 Ch. 


193. Part open to non-residents.] — 

The premises of a licensed hotel consisted, inter 
alia, of a dining-room & smoking-room, which wore 
mairdy, but not exclusively, used by the residents 
of the hotel, & of a grill-room, which was used as 
a restaurant both by residents &; non-residents. 
In the kitchen food was prepared for consumption 
in both the residential Hi non-residential pa^ of 
the hotel without I’eference to the particular por- 
tion of the premises in which the food was to be 
consumed ; — Held : (1) the grill-room was a shop 
within the Shops Act, 1912 (c. 3), & the kitchen 
formed part of the shop, & servants of the hotel 
who were employed entirely in the kitchen, either 
in the preparation of food or in the cleaning of the 
kitchen or the utensils, were shop assistants within 
the Act, but a kitchen clerk whose duty it was to 
order & check the supplies of provisions was not 
a shop assistant ; (2) whether the residential part 
of the hotel was a shop or not, the waiters in that 
pail; of the hotel w'ere not employed wholly or 
mainly in the ser^’ing of customers & wei‘e, therefore, 
not shop assistants. 

The I'esidential poi’tion of an hoUil is not a shop 
within the Shops Act, 1912 (c. 3) (Bii>ley & 
Bray, JJ.). — Gordon HoTEiiS, Ltd. v, London 
County Council, London County Council v. 
Gordon Hotels, Ltd., [1910] 2 K. B. 27 ; 85 
J.. J. K. B. 1042 ; 114 J.. T. 1120 ; 80 J. P. 200 ; 
32 T. L. B. 423 ; 11 L. G. B. 017 ; 25 Cox, C. C. 
402, D. C. 

194. Restaurant & kitchen together.] — 

Applt. kept a restaurant, & employed a kitchen- 
maid in the kitchen, which w’as connected with the 
restaurant 6i on the same level with it. She 
attended to the fires, washed the china A dishes, 
& prepared vegetables for cooking for the cus- 
tomers : — Held : there was evidence upon which 
the magistrate could find that the restaurant A 
the kitchen together formed one shop, & the 
kitchen maid was a shop assistant employed 
about the business of a shop within Shops Act, 
1912 (c. 3), s. 1 (1), because employed therein in 
connection with the serving of customers w'itiiin 
sect. 19 (1). — Mkli.uisu V. Iaindon County 
Council, [1914] 3 K. B. 325 ; 83 L. J. K. B. 1165 ; 
111 L. T» 530 ; 78 J. P. 441 ; 30 T. L. B. 527 ; 
12 L. G. K. 1086 ; 24 Oox, O. 0. 353, D. C. 

Annotatiom : — Consd. Prance v. L. C. C., [1915] 1 K. B. 

GS8. FoUd. Qordou Hotels v. L. C. C.. [lOlG] 2 K. B. 27. 

^ 95 . Temporary bookstall of board & 

trestles — On railway platform.] — (1) A firm of 
newsagents employed a boy at their bookstall at 
a railway station upon which stall the notice 
required by sect. 4 [of Shop Horn’s Act, 1892 
(c. 62)] was duly exhibited. For a portion of 
the morning the boy was employed in delivering 
newspapers in a village about two miles distant, 
A in selling newspapers on the platform of the 
village station from a temporary structure put 


persons who are the representatives * 
the master & who arc included in tl 
term ** ocenpier ** sot out in s. 2.- 
Kdwards V . Timaru Milling Co 
Ltd. (1907), 26 N. Z. L. IL 989.- 
N.Z. 


PART V. SECT. 2, SUB-SECT. 4. 

n. Lad under eighteen years — 
Hviy of employer to aseertain correct 
aae .} — lad between sevente^ A 
eighteen, while employed at night 
work In a factory, was injured by 
the belt of a machine, at which ho was 
working, slipping off the drum A 
catching his arm. In on action of 


damages by the lad against his em- 
ployors, laid on broach of the Factory 
Acts, which forbid the omploymout of 
persons under oighteon at night work : 
— Held: the dofcndoiD bad not used 
sulflcient diligunoo to ascertain tho 
pursuer's age before they employed 
him at night work, A were liable to 
pursuer in damages.— -Gibb «. Cbombib 
(1876), 2 R. (a. of Sess.) S86.— BOOT. 


PART V. SECT. 3. SUB-SECT. 1. 

o. What is a shop — - Whether 
pawnbroker*9 piare of huetness.y— 
VpuKo r. Hall, [19061 8. R. Q. 161.— 


omcc — Kent only for receiving orders .] — 
1^0 word *• Shop " in Shops Act, 
*• 19 (J), has an extended A 
artlQcia] moaning that goes beyond 
the popular A recogiuJsea meaning of 
tho word. A coal meiohant’s branch 
uffloe, in which no coal is kept A only 
orders are dealt with, is a shop." — 
Wallack V , Dixon, [1917J 2 1. R. 


-77— ^ Chemi8t*s shop.] — A 
chemist a shop is one in which the 
business of a chemist la oarrled on 
excduaively, within Bhopa A Shop- 
Aot, 1894, s. 8, at amended 
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up each morning by himself & consisting of a 
board lying on trestles ; upon this structure no 
notice under sect. 4 was exhibited : — ; the 
board &> trestles was not a shop within sect. 4 
of the Act, & the employment of the boy was at 
the bookstall of the principal station, where a 
notice was exhibited. (2) Semble : a stall com- 
posed of a board & trestles would be a shop 
within sect. 3 of the Act, which limits the hours 
of employment of young persons in or about shops. 

(3) I think, apart from the paiticular case, that 
the word “ shop ” as^ used in sect. 4 applies to 
structures which are in the nature of permanent 
structures, & not to a mere temporary erection of 
a board & trestles such as existed here (Lord 
Alverstone, C.J.). — Smith (W. n.) & Son v. 
Kyle, [1902] 1 K. B. 286 ; 71 L. J. K. B. 16 ; 
85 L. T. 428 ; 66 J. P. 101 ; 50 W. R. 319 ; 18 
T. L. R. 32 ; 20 Cox, C. C. 64, D. C. 

196. Permanent bookstall in station.]— 

Smith (W. II.) & Son v, Kyi-e, No. 193, ante. 

197. Not stall for gambling — Where no 

goods sold.] — Dennis v. Hutchinson, Trapford 
r. Same, No. 209, posZ. 

198. Employment “ in or about a shop ** — 
Work done out of doors — Delivery of newspapers.] 

— By the Shop Hours Act, 1892 (c. 62), s. 3, “ No 
young person shall be employed in or about a shop 
for a longer period than seventy-four hours, 
including meal-times, in any one week.” A news- 
agent, occupyii^ a shop for the purposes of his 
business, employed a boy whoso work was done 
partly inside the shop, & partly away from the 
shop in fetching newspapers and delivering them 
to the customers : — Held : the whole employment 
was ‘‘ in or about ” the shop within the Act. 

In this Act, the word ” shop ” seems to bo used 
throughout with reference to the stmeture or 
place, as distinguished from the business carried 
on at that place. The question is whether, when 
employed in outdoor, the boy was employed ” in 
or about a shop.” We must consider what was 
the object of the Act & the mischief which it was 
intended to prevent. The object was to protect 
the health of young persons employed in shops, 
not to insure sanitary conditions but to protect 
the health of those employed for an undue lengtli 
of time. If we adopt the narrow construction of 
the Act, we should limit its beneficial operation 
in all cases whore the work was partly indoor & 
partly outdoor (Bindley, L,J.). — Oollman v. 
Roberts, [1896] 1 Q.*B. 457 ; 05 L. J. M. C. 63 ; 
71 L, T. 198 ; 60 J. P. 181 ; 41 W. R. 415 ; 12 
T. h. R. 202 ; 18 Oox, C. 0. 273, J). C. 

199. .] — Smith (W. H.) & Son 

r. Kyle, No. 195, ante, 

200. Voluntary distribution of hand- 

bills — During weekly half-holiday.] — Three as- 
sistants, employed m one of the shops of 1j., 
L>f which applt. was manager, volunteered to 


distribute handbills in the streets & at houses ” in 
their spare time.” Their offer was accepted & 
they were paid for this service. They in fact 
distributed the bills on the weekly half-holiday 
rendered obligatory by the Shops Act, 1912 (c. 3). 
The bills advertised ” L.’s Margarine Overweight,” 

& contained a statement that ” Wo sell ” this 
margarine at specified prices ; but they contained 
no ^dress of any particular shop or shops : — 
Held : the assistants were ” employed about the 
business ” of the shop in question within sect. 1(1) 
of the Act, which prohibits such employment of 
the half -holiday, & the words ” a shop ” in the 
sub-sect, mean the shop in which the assistant 
in question is an assistant within the Act. — 
George v. James, [1914] 1 K. B. 278 ; 83 L. J. 
K. B. .303; 110 L. T. 316; 78 J. P. 156; 30 
T. L. R. 230 ; 12 L. O. R. 403 ; 24 Cox, 0. 0. 48, 
D. C. 

Annotations: — Coasd. L. C. r. Wctliuan, 111)221 1 K. U. 

153. Bold. Mdlulsh V. L. C. C. (1914), 12 L. Q. 11. 1080. 

201. Work done In branch shop — During 

weekly half-holiday.] — Resp. carried on the 
business of a retail confectioner at two shops, 
A. & B., situate in dilferent parts of London. 
A shop assistant employed by him at shop A. was 
found to bo working at shop B. on the afternoon 
of the day of the week fixed under the Act as her 
weekly half-holiday at shop A. : — Held : in 
employiiu? her at shop B. resp. was employing her 
” about the business of ” shop A., & was thereby 
committing a breach of Shops Act, 1912 (c. 3), 
s. 1 (1). 

The words ” employed about the business of ” 
a shop are of wide application & mean ‘‘ about the 
business carried on in the shop by the shop- 
keeper.” — London County Council v. Wettman, 
[1022] 1 K. B. 153 ; 91 L. J. K. B. 77 ; 126 L. T. 
336 ; 86 J. P. 4 ; 38 T. L. R. 67 ; 66 Sol. Jo. 
(W. R.) 19 ; 19 L. U. R. 781 ; 27 Cox, C. C. 148, 
D. C. 

202. Person ** wholly employed as domestic 
servant ** — Who is — Not messenger boy in hotel.] — 

Savoy Hotel Co. r. London County Council, 
No. 192, ante. 

203. **Shop assistant” — Who is — Kitchen 
servant in restaurant.] — Meixuisii v. London 
County Council, No. 194, ante. 

204. .] — Gordon Hotels, Lti>. 

V, IjOndon County Council, London County 
Council v. Gordon Hotels, Ltd., No. 193, ante, 

205. Potman in pubUc house — Facili- 

tating service of customers.] — ^A person is employed 
” in connection with the serving of customers” 
if to services aro rendered for the purpose of 
facilitating the serving of customers, although 
the services aro not an essential part of the OT>era- 
tion of serving. 

A potman employed in a public-house by applt., 
a lif^osed victualler, was mainly employed in 
putting up tables for customer’ dinners & taking 


bjr Shops Sc Shop-assistants Act 
Ainendroont Act, 1895, s. 7, if only 
such goods arc sold at it as are ordinarily 
wld at ohemlsts* shops. — OiiTENBY 
(*. Slattbrt (1807), 16 N. Z. L. R. 
161.— M.Z. 

t. Hair-dresaina depariovtni 

>/ rdaU siore — Uorried on Jor con- 
venience of c\Mi(mer9.l — Thomson 
V. SOMBRVILLS, [1017] S. C. (J.) 3; 
5 S. L. T. 172.-600T. 

Shop asaU/Umi** — Who ia — 


Attendant in branch coal office .] — 
An attendant who tako<^ orders for 
coal In a coal inorchant’s branch 
oificc, in which no coed is kept Sc only 
orders are dealt with, is a “shop 

V. Dixon, 


remnneration. but tho work done by 
ium In the shop was for his livelihood : 

.if? if 

(mi), T. i>. 


t. — — Son aaaiating father — 

For his licefi/tood.]— A wopkeoper 
employed no paid assistant but was 
assisted 1^ his son who lived with his 
father. There was no contract of 

employment Sc the son leoeived no b. “ Ecent'np “ What 
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Sect, 3 . — Uourst etc., in ahops under Shop Regula- 
tion Acts: Svh-aecis. 1 <St 2, A, dt JB.] 

them down again, cleaning knives in so far as they 
were for subsequent use at the customers* tables, 
polishing pewter & copper measures used there- 
after for measuring or serving out drinks to 
customers, collecting glasses after they had been 
used by customers from various parts of the bar 
for cleaning by the bannen, cleaning & tidying the 
premises for use by customers at various times of 
the day. He did not have any half -holiday during 
the week. Applt. having been convicted by a 
magistrate upon an information charging him 
with unlawfully failing to comply with Shops Act, 
1912 (c. 3), s. 1 (1): — Held: the conviction was 
right inasmuch as all the five duties were suffi- 
ciently proximate to the serving of customers to 
justify the magistrate in holding that they were 
discharged in connection with the servdng of 
customers within the Act. — Piiance v. I^ondon 
County Council, [191 5 J 1 K. B. 088 ; 8i L. J. 
K. B. 623; 112 L. T. 820; 79 J. P. 242; 31 
T. L. B. 128 ; 13 L. G. B. 382 ; sub nom. France 
V. London County Council, 21 Cox, C. C. 084, 
D. C. 

Ji/moiaiioit FoUd. Gordon Uotcla r. L. C. C., [19161 2 

K. B. 27. 

206. * Whether waiter in residentiai 

part of hotel — Not wholly employed In serving 
customers.] — Gordon Hotels, Ltd. v, London 
County Council, London County Council v. 
Gordon Hotels, Ltd., No, 193, ante , 

207. Notice specifying maximum time in week 
— ^During which young person may be employed — 
Penalty for non-exhibition.] — ^A young person was 
employed in a shop in which the notice required 
by Shop Hours Act, 1892 (c. 02), s. 4, was not 
exhibited : — Held : the fine imposed by sect. 6 
could not be inflicted ui)on the employer. — 
Hammond v. Pulsford, [1895] 1 Q. B. 223 ; 
04 L. J. M. 0. 03 ; 71 L. T. 707 ; 59 J. P. 633 ; 
43 W. B. 236 ; 11 T. L. B. 117 ; 39 8ol. Jo. 181 ; 
18 Cox, C. C. 58 ; 15 B. 95, D. C. 


Sub-sect. 2. — Closing Hours. 

A, In General, 

208. '* Retail business of Jeweller ** — Bale of 
Jewellery by auction — After closing hour fixed by 
order — Shops Act, 1912, (c. 8), s. 9 (1).] — By the 
Shops Act, 1912 (c. 3), a local authority may make 
an order fixing the closing hours for shops within 
their district & defining the shops &> trades to 
which the order applies. By s 19(1) “the 
expression ‘ shop ’ includes any premises where 
any retail trade or business is carried on ” & 
“ the expression ‘ retail trade or business * in- 
cludes,*’ inter alia, “ retail sales by auction.” An 
order made under the Act fixed the closing hours 
for shops “ in which the retail trade or business 
of a jeweller, gold or silversmith, ironmonger, 
hardware merchant, or tool dealer is carried 
on.” Besp., who was an auctioneer, & who sold 
on his premises, being a shop, all kinds of articles, 
includi^ articles of jewellery entmsted to him for 
sale by auction &; pawnbrokers* pledges, sold by 
auction in the ordinary way, on certain days after 
the closing hours fixed by the order, articles of 
jewellery ; — Held : resp. had not thereby carried 
on the retail business of a jeweller within the 
meaning of the order. — Lucas v. Reubens, [1921] 
2 K. B. 482 ; 90 L. J. K. B. 800 ; 125 L. T. 313 ; 
85 J. P. 166 ; 37 T. L. B. 018 ; 05 Sol. Jo. 492 ; 
19 L. G. H. 470 ; 27 Cox, C. 0. 1, D. C. 

209. Stall for games of chance — ** Premises for 
retail trade or business ** — Shops Act, 1912 (c. 3), 

6. 19 (1).] — Applts. had each a wooden booth or 
stall containing meclianical contrivances whereby 
games of mixed chance & skill were played by 
membern of the public on payment of an entrance 
fee for prizes of chocolates, etc., provided by 
applts. N() other business was carried on at these 
stalls : — Held : neither of the above stalls was a 
“ shop ” within above sub-sect, as being “ premises 
where any retail trade or business is earned on,” 
&, consequently, applts. had not committed the 
offence of keeping a ” shop ’* oi^en after the 
closing liour prescribed by para. 1 (a) of Part I. 


effect of War LefifislatJon & Statute 
Law Amendment Act, 1918, s. 41 (3), 
which enacts that “ for the purposes of 
the Shops & Offices Act, 1908, s. 25, 
‘Evening’ shad be deemed to be the 
time of the day not earlier than five 
o’dock in the afternoon,” is that for 
the purposes mentioned, between 5 p ni. 
& mldnightare to be decreed “evening.” 
— Arnold r. Manning & Dawson, 
Ltd., [1919] N. Z. L. 11. 260, — N.Z. 

PART V. SECT. 3, SUB-SECT. 2. — A. 

0 . Shop open after hours — “For 
shoio purposes."] — Deft, had his shop 
open after the hour prohibited by 
regulation & goods in tho shop were 
shown & employees were present. 
No sales of goods took plaoc, & 
placards were exhibited announcing that 
the shop was open only for show pur- 
poses : — IleJd : tho goods were ex- 
posed for sale within Factories & 
Shops Act, 1898 (No. 1597), s. 7 (c).— 
Turnbull c. Cocking (1890), 25 
V. L. U. 83.— AUS. 

d. Exempted business in same 

shop.] — Where fruit is sold in a 
shop, having only one entrauoo, in 
which pastry & confectionery are 
also sola the shop must be closed for 
all purposes at the hour prescribed 
by the regulation for the closing of 
fruit shops under Factorl<» & Bhops 
Act, 1915, B. 105(1). It is not sufficient 
that the portion of the shop in which 
the fruit is sold is securely shut off by 


a substantial partition at the hour 
proscribed, & that no fruit is sold there- 
after. — H au. t>. Hookkr, [ 1921 ] 
V. L. It. 471.— AUS. 


6. .} — Under Ordinance 

No. 12 of 1919, s, 8 (4), an eating 
house is exempted from tbo provisions 
<if the Ordinance as t.o closing hours, 
but not If there is carried on tben'iu 
any business outside the business of a 
lestaumnt not belonging to any other 
of the exempted classes. 

D., tho proprietor of a retail shop 
& of an eating house, which were 
conducted in adjoining rooms under 
one itMjf, was charged with neglecting 
to keep the shop closed, or otherwise 
with selling after closing hours, & was 
convicted. The sale took plaoc in the 
eating-house, but the articles were not 
all of a nature usually sold In a 
r^taurant. The retail shop was 
closed: — Held: tho conviction was 
right.— Dbsai V. It. (1920), 41 N. L. It. 
2‘i48.— S. AT. 


. *•. . Sale in living-room ad 

joining s/toj).}— The front door of e 
ro*>a| used os a shop was closed to tht 
public, but access to tho room wa< 
po^ime from a living-room in tht 
buildmg. In a charge of oontraveuinij 
of Ord.. No. 12, 1919, s. 6 (6), accusoo 
had sold articles to a person in the 
living-room after hours : — Held : the 
conviction should stand as tho room 
was being used for tho business of the 
shop, & being open for the admissioi: 


of the purchaser, was not closed In tho 
sense of tho Ordinance. — I ^llay v. 
PlETERMARlTOBURfl (CUIKF UON- 
STABLE) (1923), 44 N. L. 11. 120.— 

S. AF. 

g. Employment of hotel servant— 
After 11 p.m .} — It is not an ofloncHt 
imdcr Early Ulosing Act, s. 0, to employ 
an hotel servant after 1 1 p.m . — Ex p. 
Hiiearer (1910), 10 S. 11. N. 8. W. 
601 ; 27 N. S. W. W. N. 130.— AUS. 

h. Seope of statute.] — Bateman v. 
Green (1012), 8 Tos. L. 11. 43. — 
AUS. 


k. “ Carrying on trade or busi- 
ness ” — Dealing tHUi goods on particu- 
lar ocettsion not sufficient.)— Under 
Factories & Shops Act, 1015, s. 105 (1), 
it must be shown that a trade or 
business of tho kind specified in s. 09 
of that Act Is carried on. & it is not 
enough to show that tho goods are 
dealt in on a particular occasion. 

A., who ooouplod premises as a 
fruit & ooufoctlonary shop, was proved 
to lutvo sohl, on one oooasfon. a 
packet of cigarettes from the shop 
during tho hours within which such a 
sale was lawful. Sc to have subsoquonUy 
sold fruit therefrom during the. hours 
within whicdi it was lawfully soli fruit 
but unlawful tn sell tobacco : — Reid : 
tho decision of Justioes that tho trade or 
business of a tobaooonlst was not 
shown to have boon oaitlod on should 
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of the Sched. to the Shops (Early Closing) Act, 
1920 (c. 00), as amended by subsequent Orders, 
which by para. 4 incorporates the above definition 
of “ shop/' — Dennis v. Hutchinson, Traffobd v. 
Same, [1922] 1 K. B. 603 ; 01 L. J. K. B. 584 ; 
126 L. T. 660 ; 86 J. P. 85 ; 38 T. L. R. 263 ; 66 
Sol. Jo. 316 ; 20 L. O. R. 100 ; 27 Cox, 0. C. 202, 
D. 0. 

210. ** Every day other than Saturday ** — 
** Includes Sunday ** — Sale of confectionery after 
hours on Sunday — Shops (Early Closing) Act, 
Amendment Act, 1921, Sched. Part I.] — Upon an 
information against the occupier of a confectionery 
shop for keeping his shop open between 8 & 
9.30 p.m. on Simday evening : — Held : the Words 
“ every day other than Saturday ” in Part I. 
of the Schedule to the Act of 1920 included Sun- 
days, while the words “ weekdays other than 
Saturdays ” in the amending Act of 1921 did not 
include Sundays, & therefore an offence hod been 
committed contrary to the above provision of the 
Act of 1020. — London County Council v. 
Gainsborough, [J923J 2 K. B. 301 ; 92 L. J. 
K. B. 597 ; 129 lu T. 633 ; 87 J. P. 102 ; 39 
T. lu R. 422 ; 67 Sol. Jo. 593 ; 21 L. G. R. 312 ; 
27 Cox, C. C. 503, D. 0. 

211. Customer In shop before closing hour — 
Failure to complete purchase in time — Shops (Early 
Closing) Act, 1920 (c. 58), sched. 1, Art. 2 (1).] — 
Where persons are invited to enter a shop before 
the appointed hour for closing & do so without 
any definite intention of making a purchase, as 
for example, when present at a retail sale by 
auction, « then remaining on after the closing 
hour & after the shop has been closed to new 
customers, are invited to make purchases, the 
shop-keeper contravenes the provisions of above 
Act, sched. 1, art. 1 (a) & such circumstances do 
not fall within the exception contained in above 
Act, sched. 1, art. 2 (1). — Salford Cattle Market 


Salerooms, l/ro. v, Osborne (1923), 92 L. J. K. B. 
1018 ; 129 L. T. 686 ; 87 J. P. 134 ; 21 L. G. R. 
468 ; 27 Cox, C. C. 615, D. C. 

2?. On Weekly Half-Holiday. 

See Shops Acts, 1912 (c. 3), 1913 (c. 24) ; Shops 
(Early Closing) Act, 1920 (c. 68) ; Shops (Early 
Closing) Act Amendment Act, 1921 (c. 60) ; & 
Statutory Rules & Orders, 1912, No. 316. 

212. Power of local authority to make order — 
Fixing day for early closing — Shop Hours Act, 
1904 (c. 31), s. 1.] — A local authority under above 
Act, made an omer that every shop within its 
jurisdiction wherein the trade or business of a 
hairdresser or barber was carried on should, so 
far as such shop was used for carrying on such 
trade or business, be closed on Thursdays at 
2 p.m. The order had been sent to the Home 
Office for confirmation. The A.-G. at the relation 
of a hairdresser carding on business within the 
area, claimed an injunction to restrain the local 
authority from proceeding with the proposed order, 
on the ground that it was not within the scope of 
above sect., & was ultra vires because it dealt 
with one day of the week only, & did not fix tlie 
liours for closing on every day of the week, & that 
it was unreasonable in that it did not discriminate 
between high-class hairdressers & small barbers : — 
Held : above sect., which speaks of “ the several 
days of the week,” authorised the local authority 
to fix the hours for closing on the days of the week 
or any of them as it should think fit, conse- 
quently, no action would lie. — A.-G. i’. Brighton 
O oRPN. (1908), 77 L. J. Ch. 603 ; 99 L. T. 377 ; 
72 J. P. 300 ; 24 T. L. R. 034 ; 6 L. G. R. 835, 
C. A. 

213. Exempting certain localities — 

Whether exercise enforceable by mandamus.] — 

In Apr, 1912, the occupiers of shops within a 


not be disturbed. — T ipplk v. Bos- 
QlORNO. [1921] V. L. 11. 523. — ^AUS. 

l. Chemist' 8 shop — Ooods vshoIIu 
kept for sdU.] — In the absence of any 
bye-law spocifioally stating that anr 
particular lino or class of goods shall 
not bo sold in any drug shop after the 
hour of closing prescribed by an early 
closing bye-law, there is no restriction 
as to the hours of sale of goods usually 
sold or kept for sale by pharmaceutical 
Dhomists, or chemists & druggists. — 
SiTovKNS r. Gordon MiTOHEUi Druo 
C o.. [1917] 1 W. W. 11. 938 ; 27 Man. 
L. 11. 318; 32 D. L. U.185. — CAN. 

m. Poimr of local authority to pass 
!»l/c-toies.]--Tho City Coimoil of C. was 
3mpowored to make bye-laws for 
'egalatlng the hours Sc for opening & 
dosing retail stores. Under a byedaw 
lassod for this purpose it wets provided 
/hat no conviction should take place 
mless it was shown that business had 
ictually been transacted during bus!- 
less hours ; — Held : the bye-law was 
lUra vires . — K. v. Doll (1907), 7 
Terr. L. R. 472 ; C W. L. R. 512.— 

:an. 


n. Interference by court with 

xerelse of discretion .] — Muniolpal bye- 
i,w8 regulating the early closing of 
hops, though in operation they may 
ffect unfairly some classes of shops, 
honld not for that reason be deolared 
ivalld If the bye-laws are fully within 
he powers oomerred by statute. If 
muniolpal council In passing a bye-law 
as acted strictly within the powers 
anferred upon it by the Legislature 
he reasonableness of the bye-law is not 
caminable by the ot . — Re early Clos- 

J. — VOL. XXIV. 


INO Byk-Law, Re Perlkv (1920), 2 
W. W. R. 524 ; 52 D. L. R. 303 ; 30 
Man. L. R. 444.— CAN. 

o. .1 — Dk Prato r. 

Partick Mauistkatks, [19071 S. C. 
(H. L.) 5 ; 44 Sc. L. R. 360 ; 14 

S. L. T. 874.— SCOT. 

p. “ Closed ” — Meaning of.] — 
Shops Regulation Act, H. S. M. 1913, 
c. 180, s. 2 (13), provides that “The 
expression * closed ’ means not open 
for the serving of any customer.” 
On a prosecution lor a violation of a 
bye-law passed in pursuance of said 
Act & requiring shops to bo closod & to 
bo kept closed between oortain hours, 
if the magistrate finds that there was 
no intention on the part of the shop- 
keeper of serving any customer, the 
fact that the door was unlocked, the 
lights turned on, & that persons were 
in the shop is not sufficient to establish 
the oflenoe. — R. v. Leb (1921), 00 
D. L. R. 492 : 30 Can. Grim. Cas. 189 ; 
31 Man. L. R. 375; [1922] 1 W. W. R. 
120.— CAN. 

Q. .] — ^The word “ closed ” 

in Shop Hours Aot (36 of 1005), 
s. 4, means that the doors of the 
shop must be aotually shut so as 
to prevent peraons entering for the 
puroose of buying. — Ismail Ahmed 
V. Durban Borough Police Inspec- 
tor (1918), 30 N. L. R. 119.— S. AP. 

r. Closing shops by requisition — 
'* Evening ” — Power to /Ix particular 
hour .] — Under Shops & Offioes Act, 
1908, s. 25, which provides lor the 
closing of shops by requisition '* in 
the evening ot every worldng day at an 


hour specified in the requisition, there 
is no power to fix 5 p.m. as a closing 
hour, sineo that hour, at all events 
during those months when the sun does 
not set till later, is not In the evening. 
— Moulds WORTH v. Lightfoot, 11918J 
N. Z. L. R. 941.— N.Z. 

s. Right to employ assistants after 
closing fwur — On special days — Whnher 
shop may be kept open .] — In conferring 
upon the occupier of a shop the right 
to employ assistants till 11 p.m. on 
Christmas Eve & New Years Eve, 
Shops Sc Offices Act, 1908, s. 5 does 
not authorise the keeping open of the 
shop till the same hour. — ^A rnoij) p. 
Manning & Dawson, Ltd., [1919] 
N. Z. L. R. 260.— N.Z. 


t. Exemption — “ Refreshments ” 
" Sweets " “ Straxeberry xoater-ice ,**] — 
Under the Early Closing of Shops 
Order of Apr. 26, 1917, as amended 
by the Order of Juno 28, 1918, an 
exception is made In favour of the 
sale ot “ refreshments for consumption 
on the premises ” it being provided 
however, that “ refreshments shall not 
be deemed to indudo sweets, 
chocolate, or other sugar oonfectionery 
or ice-cream '* ; — Held : “ strawberry 
wator-lce “ foil under the category 
of “sweets.” — Jacovblu r. Archi- 
bald, [1918] S. C. (J.) 13.— fiCOT. 


PART V. SECT. 8, SUB-SECT, 2.— B. 

a. Power of local authority to 
make order — Fixing day for early 
closing .] — There Is no power under 
Faotories Sc Shops Acts to make a 
regulation prescribing Sc enforoing 
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Sect, 3. — Hours, etc., in shops under Shop Regular 
Hon Acts: Suh-secis. 1 <jE: 2, jg. ] 

them down again, cleaning knives in so far as they 
were for subsequent use at the customers* tables, 
polishing pewter & copper measures used there- 
after for measuring or serving out drinks to 
customers, collecting glasses after they had been 
used by customers from various parts of the bar 
for cleaning by the barmen, cleaning & tidying the 
premises for use by customers at various times of 
the day. lie did not have any half -holiday during 
the w^k. Applt. having been convicted by a 
magistrate upon an information charging him 
with unlawfimy failing to comply with Shops Act, 
1912 (c. 3), s. 1 (1) : — Held: the conviction was 
light inasmuch as all the five duties were suffi- 
ciently proximate to the serving of customers to 
justify the magistrate in holding that they were 
discharged in connection with the serving of 
customers within the Act. — Piiance v. London 
County Council, [1915j 1 K. B. 088 ; 84 L. J. 
K. B. 623; 112 L. T. 820; 79 J. P. 242 ; 31 
T. L. R. 128 ; 13 L. G. R. 382 ; sub nom. France 
V. London County Council, 24 Cox, C. C. 684, 
1). C. 

Annotalion Gordon Hotels v. L. C. C., [1916] 2 

K. B. 27. 

206. Whether waiter In residential 

part of hotel — Not wholly employed in serving 
customers.] — Gordon Hotei.s, Ltd. v. London 
County Council, London County Council v. 
Gordon Hotels, Ltd., No. 193, ante. 

207. Notice specifying maximum time in week 
— ^During which young person may be employed — 
Penalty for non-exhibition.] — ^A young person was 
employed in a shop in which the notice required 
by Shop Hours Act, 1892 (c. 62), s. 4, was not 
exhibited : — Held : the fine imposed by sect. 5 
could not be inflicted upon the employer. — 
Hammond v. in.^LSFORD, [1895] 1 Q. B. 223 ; 
64 L. J. M. O. 03 ; 71 L. T. 767 ; 59 J. P. 533 ; 
43 W. li. 236 ; 11 T. L. R. 1 17 ; 39 Sol. Jo. 181 ; I 
18 Cox, C. C. .58 ; 15 R. 95. D. C. 


AND Shops. 

Sub-sect. 2. — Closing Hours. 

A. In General, 

208. ** Retail business of Jeweller ** — Sale o 
JeweUery by auction — ^After closing hour fixed b 
order — Shops Act, 1912, (c. 8), s. 9 (1).] — By th 
Shops Act, 1912 (c. 3), a local authority may mak 
an order fixing the closing houra for shops withi 
their district & defining the shops & trades t 
which the order applies. By s 19 (1) ** th 
expression ‘ shop * includes any premises wher 
any retail trade or business is carried on i 
** the expression ‘ retail trade or business * in 
eludes,” infer alia, “ I'etail sales by auction.” A 
order made under the Act fixed the closing houi 
for shops ” in which the retail trade or businef 
of a jeweller, gold or silversmith, ironmonge 
hardware merchant, or tool dealer is carrie 
on.** Resp., who was an auctioneer, & who sol 
on his premises, being a shop, all kinds of article; 
including articles of jewellery entrusted to him fc 
sale by auction Sa pawnbrokers’ pledges, sold b 
auction in the ordinary way, on certain days aft< 
the closing hours fixed by the order, articles < 
jewellery : — Held : resp. liad not thereby carric 
on the retail business of a jeweller within tl 
meaning of the order. — Lucas v. Reubens, [192 
2 K. B. 482 ; 90 1.. J. K. B. 800 ; 125 L. T. 315 
85 J. P. 360 ; 37 T. L. R. 618 ; 05 Sol. Jo. 492 
19 L. G. R. 470 ; 27 Cox, C. C. 1, D. C. 

209. Stall for games of chance — ** Premises fi 
retail trade or business ” — Shops Act, 1912 (c. a 

s. 19 (1).] — Applts. had each a wooden booth < 
stall containing mechanical contrivances wherel 
games of mixed chance & skill were played t 
members of the public on payment of an entran< 
fee for prizes of chocolatt's, etc., provided I 
applts. No other business was carried on at the 
stalls : — Held : neither of the above stalls was 
*‘ shop ” within above sub-sect, as being ‘‘ premis 
where any retail trade or business is earned on 
consequently, applts. had not committed ti 
offence of keeping a ‘‘ shop ” open after tl 
closing liour prescribed by para. 1 (a) of Part 


effect of War Legislation & Statute 
Law Amendment Act, 1918, a. 41 (3), 
which enacts that “for the purooses of 
the Shops & Offices Act, 1908, s. 25, 
‘ Evening ’ shad be deemed to bo the 
time of the day not earlier than five 
o’clock in the afternoon," is that for 
the purposoe mentioned, between 5 p nt. 
&^dnlghtarc to be decreed "ovenlng." 

Arnold v. Manning & Dawson, 
Ltd., [19191 N. Z. L. It. 2fl0,— N.Z. 


PART V. SECT. 3, SUB-SECT. 2.— A. 

0 . Shop open after hours — "For 
show purposes.*’] — Deft, had his shop 
open after the hour prohibited by 
regulation & goods in the shop were 
shown & employees w'ero present. 
No sales of goods took place, 8c 
placards wcie exhibited announcing that 
the shop was open only for show pur- 
poses : — Held: the goods were ex- 
posed for sale within Factories Sc 
Shops Act, 1898 (No. 1597), s. 7 (e ). — 
Turnbull v. Cockino (1899), 25 
V. L. IL 83.— AUS. 

d. — — Kxe^nplcd business in same 
shop.] — Where fruit is sold in a 
shop, having only one entrance, In 
whlon pastry Sc confectionery arc 
also sola the shop must be closed for 
all purposes at the hour prescribed 
by the regulation for the closing of 
fruit shops under Factories Sc Shops 
Act, 1 Bid, B. 105 <1 ). It is not sufficient 
that the portion of the shop in which 
the fruit is sold Is securely shut off by 


a substantial partition nt the hour 
pruscrilH^d, Sc that no fruit is sold t hem- 
after. — Hall e. HooKKit, [1921] 
V. L. II. 471.— AUS, 


e. .} — Under Ordinance 

No. 12 of 1919, 8. 8 (4), an oaling 
house is exempted from tho pro visions 
of the Ordinance as to closing hours, 
but not lf there Is carried on thendn 
any business outside the business of a 
restaurant not belonging to any other 
of the exempted classes. 

D., the pniprietor of a retail shop 
Sc of an eating bouse, which were 
conducted in adjoining rooms under 
one roof, was charged with neglecting 
to keep the shrip closed, or otherwise 
w ith selling after closing hours, & was 
cfinvicted. Tho sale took place in the 
eating-house, but the articles were not 
all of a nature usually sold in u 
iwtourant. The retail shop was 
closed; — Held: tho conviction was 

41 N. L. li. 

228.-6. AT. 


f. 


. . , — in lieino-rotmi ad 

jomina shop.] — The front door of i 
room used as a shop was closed to th« 
public, but access to the room wm 
pr>Mlblo frcim a living-room in th< 
building. In a chatge of oontraveniui 
of Ord.. No. 12, 1919, s. 5 (5), occusec 
had sold articles to a person in th< 
living-room after hou« x—Ueld : tb< 
conviction should stand as the roon 
vfos being used for tho business of th< 
shop, & being open for the udmissioi 


of the purchaser, was not closed in t 
muse of tho Ordiuaiict'. — D illay 
P lETKRMARITZBUKO (ClllKP CO 
BTABLK) (1923), 44 N. L. II. 120. 

S. AF. 

g. Kmjdopment of hotel servant 
After 11 j).rn.] — It is not an offei 
under Early Closing Act, s. 9, to ompJ 
an hotel s(;rvant after 11 p.m. — Ex 
Hhkarkr (1910), 10 8. It, N. 8. ' 
001 ; 27 N. 8. W. W. N. 130.— AUS 

h. Seopr of sfa/u/r.] — Datbman 
OUKKN (1912), 8 Tos. L. 11. 43. 

AUS. 


k. " Carruing on trade nr hn 
ness *' — Dealing uHth goods on partu 
lar occasion not su/ffeimf.)-— Un< 
Factories Sc Shops Act, 1915, s. 105 ( 
it must bo sbowm that a trade 
business of the kind speciffod in s. 
of that. Act is carried on, & it is i 
enough to show that tho goods < 
dealt In on a particular ocoaalon. 

A., who oocuplod premises as 
fruit Sc confectionary shop, was proi 
to have sold, on ono oooasion, 
packet of olgnrottes from tho si 
during the hours within which suol 
salo was lawful, 8c to have subsoQUon 
sold fruit therefrom during the ho 
within whi^ it was lawful to sell fr 
but tmJawful to sell tobacco ; — Hei 
the decision of Justloos that tho trade 
business of a tobaooontst was i 
shown to have boon oarriod on sho 
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of the Sched. to the Shops (Early Closing) Act, 
1920 (c. 60), as amended by subsequent Orders, 
which by para. 4 incorporates the above definition 
of “ shop.” — Dennis v, Hutchinson, Trappord v. 
Same, [1922] 1 K. B. 693 ; 91 L. J. K. B. 684 ; 
126 L. T. 669 ; 86 J. P. 85 ; 88 T. 1.. B. 263 ; 66 
Sol. Jo. 316 ; 20 L. O. R. 109 ; 27 Cox, C. C. 202, 
V. C. 

210. ** Every day other than Saturday ** — 
** Includes Sunday ” — Sale of confectionery after 
hours on Sunday — Shops (Early Closing) Act, 
Amendment Act, 1921, Sched. Part I.] — Upon an 
information against the occupier of a confectionery 
shop for keeping his shop open between 8 & 
9.30 p.m. on Sunday evening : — Held : the Words 
“ every day other than Saturday ” in Part I. 
of the Schedule to the Act of 1920 included Sun- 
days, while the words ‘‘ weekdays other than 
Saturdays ” in the amending Act of 1921 did not 
include Sundays, & therefore an offence had been 
committed contrary to the above provision of the 
Act of 1920. — 1a)Ndon County Council v. 
Gainsborough, [1023] 2 K. B. 301 ; 92 L. J. 
K. B. 597 ; 129 L. T. 633 ; 87 J. P. 102 ; 39 
T. I.. R. 422 ; 67 Sol. Jo. 595 ; 21 L. G. R. 312 ; 
27 Cox, C. C. 503, D. C. 

211. Customer In shop before closing hour — 
Failure to complete purchase In time — Shops (Early 
Closing) Act, 1920 (c. 58), sched. 1, Art. 2 (1).] — 
Whei’e persons are invited to enter a shop before 
the appointed hour for closing & do so without 
any definite intention of making a purchase, as 
for example, when present at a retail sale by 
auction, h then remaining on after the closing 
hour &> after the shop has been closed to new 
customers, are invited to make pui*chase8, the 
shop-keeper contravenes the provisions of above 
Act, sched. 1, art. 1 (a) & such circumstances do 
not fall within the exception contained in above 
Act, sched. 1, art. 2 (1). — Salford Cattle Market 


Salerooms, Jjtd. v, Osborne (1923), 92 L. J. K. B. 
1018 ; 129 L. T. 686 ; 87 J. P. 134 ; 21 L. G. R. 
468 ; 27 Cox, C. C. 615, D. C. 


JB. On Weekly Half-Holiday, 

See Shops Acts, 1912 (c. 3), 1913 (c. 24) ; Shops 
(Early Closing) Act, 1920 (c. 58) ; Shops (Early 
Closing) Act Amendment Act, 1921 (c. 60) ; & 
Statutory Rules & Orders, 1912, No. 316. 

212. Power of local authority to make order — 
Fixing day for early closing — Shop Hours Act, 
1904 (c. 31), s. 1.] — A local authority under above 
Act, made an order that every shop within its 
iurisdiction wherein the trade or business of a 
hairdresser or barber was carried on should, so 
far as such shop was used for carrying on such 
trade or business, be closed on Thursday at 
2 p.m. The order had been sent to the Home 
Office for confirmation. The A.-G. at the relation 
of a hairdresser carrying on business within the 
area, claimed an injunction to restrain the local 
authority from proceeding with the proposed order, 
on the ground that it was not within the scope of 
above sect., &; was ultra vires because it dealt 
with one day of the week only, & did not fix the 
hours for closing on every day of the week, & that 
it was imreasonable in that it did not discriminate 
between high-class hairdressers & small barbers : — 
Held : above sect., which speaks of ” the several 
days of the week,” authorised the local authority 
to fix the hours for closing on the days of the week 
or any of them as it should think fit, conse- 
quently, no action would lie. — ^A.-G. v, Brighton 
CORPN. (1908), 77 L. J. Ch. 603 ; 99 L. T. 377 ; 
72 J. P. 300 ; 24 T. L. R. 031 ; 6 L. G. R. 835, 
G. A. 

213. Exempting certain localities — 

Whether exercise enforceable by mandamus.] — 

In Apr. 1912, the occupiers of shops within a 


not bo disturbed. — T ipple r. Bon- 
OIORNO, 11921] V. L. 11. 523. — ^AUS. 

l. ChemiaVa shop — Chtoda uanally 
kept for salc.l — In the absence of any 
bye-law spooUloaily stating: that any 
particular line or class of goods shall 
not bo sold in any drug shop after the 
hour of closing prescribed by an early 
closing bye-law, there is no restriction 
as to the hours of sale of goods usually 
sold or kept for sale by phamiaooutloal 
chemists, or chemists Sc druggists. — 
Stkvkxs r. Gordon Mitchell Druu 
Co., I1917] 1 W. W. II. 938; 27 Man. 
L. It. 318; 32 D. L. It. 185.— CAN. 

m. Power of local authority to paaa 
byc-Utwa.y—Tha City Counoil of O. was 
empowered to make bye-laws for 
regulating the hours Sc for oponiug & 
closing retail stores. Under a byoJaw 
passed for this purpose it was provided 
that no conviction should take place 
nnloss it was shown that business had 
actually been transacted during busi- 
ness hours : — Held : the bye-law was 
ultra vires . — It. v. Doll (1907), 7 
Terr. L. 11. 472 ; 6 W. L. It. 512.— 
CAN. 


n. Interference by court with 

exerdae of discretion .] — ^Municipal bye- 
laws regulating the early closing of 
shops, though in operation they may 
altoot unfairly some classes of shops, 
should not for that reason bo deola^ 
invalid if the bye-laws are fully within 
the powers conferred by statute. If 
a munioipal counoll in passing a bye-law 
has acted strictly within the powers 
conferred upon it by the Legislature 
the loasonamenosH of the bye-law is not 
examinable by the ot . — Re Early Clos- 


J. — VOL, XXIV. 


iNo Bye-Law, Re Perley (1920), 2 
W. W. R. 524 ; 52 D. L. R. 3C3 ; 30 
Man. L. R. 444.— CAN. 


r. 

Partick Maoistrates, [19071 S. C. 
(H. L.) 5; 44 Sc. L. R. ;i6G ; 14 

S. L. T. 874.— SCOT. 

p. “ Closed ” — Meaning of.] — 
Shops Rogrolation Act, R. S. M. 1913, 
c. 180, s. 2 (13), provides that “The 
expression * closed ’ means not open 
for the serving of any customer.” 
On a prosecution for a violation of a 
byo-law passed in pursuance of said 
Act Sc requiring shops to be closed & to 
be kept closed between oertaln hours, 
if the magistrate finds that there was 
no lutention on the part of the shop- 
keeper of serving any customer, the 
fact that the door was unlocked, the 
lights turned on. Sc that persons were 
in the shop is not sufficient to establish 
the oflenoe. — 11. v. Lee (1921), GO 
D. L. R. 492 ; 36 Can. Grim. Cas. 189 ; 
31 Man. L. R, 375 ; [1922] 1 W. W. R. 
120.— CAN, 

Q. .] — ^Tho word “ closed ’’ 

in Shop Hours Act (36 of 1905), 
B. 4, moans that the doors of the 
shop must be actually shut so as 
to prevent persons entering for the 
puroose of buying. — Ismail Ahmed 
V. Durban Borough Police Inspec- 
tor (1918), 39 N. L. R. 119.— S. AF. 

r. Closing shops by requisition — 
“ Evening ” — Power to fix particular 
hour.] — Under Shops & Offioes Act, 
1908. s. 25, whiob provides for the 
closing of shops by requisition '* in 
the evening of every worlong day at an 


hour specified in the requisition, there 
is no power to fix 5 p.m. as a closing 
hour, since that hour, at all events 
during those months when the sun does 
not sot till later, is not in the evening. 
— Houldsworth V. Liqhtfoot, [1918] 
N. Z. L. R. 941.— N.Z. 


s. Right to employ assistants after 
closing hour — On special days — Whether 
shop may be kept open.y—ln conferring 
upon the occupier of a shop the right 
to employ assistants till 11 p.m. on 
Christmas Eve Sc New Yearns Eve, 
Shops Sc Offices Act, 1908, s. 5 does 
not authorise the keeping open of the 
shop till the same hour. — Arnoij> r. 
Manning Sc Dawson, Ltd., [19191 
N. Z. L. R. 260.— N.Z. 


t. Exemption — ** Refreshments ** 
“ Sweets ’* “ Strawberry waier-ice .**] — 
Under the Early Closing of Shops 
Order of Apr. 26, 1917, as amended 
by the Order of Jtmo 28, 1918, an 
exception is made in favour of the 
sale of “ refreshments for consumption 
on the premises ’* it being provided 
however, that “ refreshments shall not 
bo doomed to include sweets, 
chocolate, or other sugar confectionery 
or ioe-orcam *’ : — Held .• “ strawberry 
water-ice ” fell under the oatei^ry 
of “ sweets.” — Jacovklu t>. Arohi* 
BAIJ), [1918] S. C. (J.) 13.— SCOT. 


PART V. SECT. S, SUB-SECT. 2.— B, 

a. Power of local auihorUy to 
make order — Fixing day for early 
closing.]— There is no power under 
Factories Sc Shops Acte to nuke a 
regulation proscribing Sc enfoieing 
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Sect, 3. — Hours, etc., in shops under Shop RegulU' 
Hon Acts: Sub-sect. 2, 

certain area petitioned the local authority under 
Shops Act, 1912 (c. 3), s. 4 (4), to exempt that area 
from the operation of the Act ; & at a meeting on 
June 5 the council by resolution accepted the aroa 
for the purposes of that enactment. Voting 
papers were issued accordingly, & a majority of the 
shopkeepers voted in favour of the exemption. 
On July 3 the local auOiority rescinded their 
resolution of June 5 on the ground that the area 
in quesrbion was unreasonably small. 

An application was therefore made by one of the 
shopkeepers in the area for a mandamus requiring 
the local authority to make the exemption order 
under sect. 4 (4), on tlie ground that as the area 
had been accepted bv the coimcil as sufficiently 
large, & a vote had been taken of the occupies 
of shops of all classes within it, which disclosed 
a majority in favour of the exemption, the council 
could not thereafter hold the area to 1^ unreason- 
ably small : — Held : after the resolution of 
June 5 was rescinded there was either no duty on 
the coimcil to act upon it, or if there were it was a 
duty within the discretion of the council & not one 
which, in the circumstances, the ct. would enforce 
by mandamus. — B. v. Manchester City Council, 
Ex p. Batty (1912), 107 L. T. 617 ; 77 J. P. 43 ; 
29 T. L. R. 28 ; 10 L. G. R. 1081, D. C. 

214. Application of Acts to companies — As 
occupiers of shops.] — There is nothing in the pro- 
vMons of the Shops Act, 1912 (c. 3), to exemde 
an incorporated co. which occupies a shop from 
the obligation imposed by s. 4 of that Act upon 
occupiers of shops to close their shops on the 
afternoon of one day in the week. 

The provisions of the Summary Jurisdiction 
Acts as to summoning offenders l^fore a cL of 
summary jurisdiction to answer an information 
for a penalty apply to corpns. as well as to natural 
persons. — ^Evans & Co., Ltd. v. London County 
Council, [1914] 3 K. B. 315 ; 83 L. J. K. B. 
1264 ; 111 L. T. 288 ; 78 J. P. 345 ; 30 T. L. K. 
509 ; 12 L. G. R. 1079 ; 24 Cox, C. C. 290, D. C. 

215. Disobedience of shop assistant — To In- ' 
stnictlons not to work during half-holiday — Personal 
liability of assistant.] — The owners of a bookstall, 
who were alleged to be the occupiers of a shop 
within 8hops Act, 1912 (c. 3), had given notice to 
the clerk in charge of the ))ookstall requiring him 
to take his weekly half-holiday A had, so far 
as they were able, insisted Ufion his taking it. 
They had in pursuance of sect. 1 , sub-sect. 2, of the 
Act fixed & specified by notice in the bookstall 
in the prescribed form a certain day of the week on 
which the clerk was not employed after half -past 

1 o’clock in the afternoon. It made no pecuniary 
difference to him whether he took the weekly 
half-holiday or not. In a certain week in dis- 
obedience to his orders he took no weekly half- 
holiday and persisted in working in the bookstall 
after half-past 1 on the day specified. 


On an information laid against Uie alleged 
occupiers : — Held : assuming uio bookstall to be 
a shop, that an offence had been committed 
imder sect. 1, sub-sect. 1, of the Act, & the proper 
course for the occupiers was to lay an information 
against the clerk & bring him before the Gourt 
under sect. 14, sub-sect. 3, of the Act. — ^W ard v. 
Smith (W. H.) & Son, [1913] 3 K. B. 164 ; 82 
li. J. K. B. 941 ; 109 L. T. 439 ; 77 J. P. 370 ; 
29 T. L. R. 536 ; 11 L. G. B. 741 ; 23 Oox, C. 0. 
.562. D. C. 

.i4nm>/a<ion« Avid. Oconre v. James (1013), 78 J. r. 156. 

Retd. MoUuisb V. L. C. G. (1914). 18 L. U. K. 1086 ; L. C. C. 

V. Wettman, U928J 1 K. U. 15l 

216. Employment outside shop — Dbtrtbutlon 
of handbills connected with business — In which 
shop not specifically named.] — Gborob v. Jambs, 
No. 200, ante. 

217. Employment at branch shop — During half- 
holiday at usual place of employment.] — Ijondon 
County Council v. Wettman, No. 201, anle. 

218. Commodity retailed by several classes of 
shops — Sale by one during half-holiday of other — 
Whether offence committed.] — Where a commodity 
is sold by retail in the ordinary course of the 
business of more than one class of traders, & the 
weekly half-holiday under the Shops Act, 1912 
(c. 3), is fixed by the local authority for the 
different classes respectively on different days 
of the week, a trader who sells the commodity 
in the ordinary course of his own business is not 
required to close his shop for the serving of cus- 
tomers with it on the half -holiday fixed for any 
of the other classes of traders. — Schuck v. Banks, 
[1914] 2 K. B. 491 : 83 L. .T. K. B. 1168 ; 111 
L. T. 44 ; 78 J. P. 229 ; 30 T. L. R. 378 ; 12 

, L. G. R. 512 ; 24 Cox, C. C. 187, D. C. 

219. .]— Under Shops Act, 1912 

(c. 3), 8. 4, a local authority made an order fixing 
the weekly lialf-lioliday for all shops in which the 
letail trade or business of a pork butcher is carried 
on, & extending the provisions of s. 4 to such 
parts of the retail trade or business of pork butchers 
as were exempted under s. 4 (6) & the second 
schedule to the Act. 

Uesps. wiio were confectioners & rcfresliment- 
K»om |>roprietors, as incidental to their business 
made sausages of pork, bread, & other materials 
A sold them in their shop for consumption both on 
^ off their premises, & they sold such sausages 
in their shop at a time when pork butchers were 
required to liave their shops closed under the 
weekly lialf -holiday. Pork sausages are made 

sold by confectioners A? others, os well as by 
pork butchers ; — Held : i*esps. by selling the pork 
sausages as incidental to their business did not 
thereby become “ pork butchers ” & therefore 
sale of such sausages on the pork butchers* weekly 
half-holiday was not an infringement of the 
order. — Maroebison v. Wilson (1914), 112 L. T. 
76 ; 79 J. P. 38 ; 12 L. G. R. 1098, 1). C. 

220. Liberty to close on day other than that 


the observance of a weekly hulf- 
huliday by tbc keepers of Hhoi>s of tlie 
classes mentioned in Factories tie 
.Shops Act, 1890 (No. 1091 J, 8cbed. 4.— 
Hooker, [19051 V. L. ll. 680. — 
AUS. 

b. IVheiJter nppUeuhJe. 

io railway lookMaU.] — Held : an order 
of a local authority, mode under 
Shops Act, 1912, s. 4 (6), exteodinK 
sub-sect. ) to “ the sale of tobacco 


& smoker's ruqnlHltcs ’* did not appl; 
to a railway bookstall at wbicb i 
substantial part of the business ooii 
sisted in the sale of those artiokw.— 
Fyfk V. Mrnxirs (John) Sc Co, 
1 1 020 J S. C. ( J.) 7.— SCOT. 


0 . Notice must conform 

to ^(duU.\ — Ordinance 5 of 1906, 
s. 3 (a), as amended by Ordioanoe 1 1 of 
1920, required the B. town council to 
select a day on which all shops should 


1)6 closed ^not later than 1 .30 p.xn. for 
tho remainder of the day. A notice 
puroorUnfr to have been published 
under this sect, roqulrod all shops 
within tho inuncipality to bo olosisl 
at 1 p.m. on the d^ sciooted : — Held : 
ultra vires. — R. v. (XiN, [19231 O. P. D. 
137.— S. AF. 

d. Half-holiday — Duty of employer 
to intimate to employees.)-— li is toe 
duty of the ocoupier of a shop to 
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fixed — How far a defence — ^Retail trade In private 
house—Only during halt-holiday period lor locality.] 

— Heap, sold groceries on Wednesday afternoon 
after 1 p.m. in her house, which on all the other 
days of the week was used solely as an ordinary 
dwelling house. Under an order made by the 
local authority all shops to which the order applied 
were obliged to close for serving customers on 
Wednesday in each week from 1 p.m., but the 
order contained a proviso that the occupier of a 
shop* might elect to close his ^op for the weekly 
lialfoholiday on a Saturday instead of Wednesday. 
No notice under the Shops Act, 1912 (c. 8), was 
affixed to resp.’s house : — Held : reap, had com- 
mitted the onence under Shops Act, 1912 (c. 3), 
s. 9 (1), of carrying on a retail trade in a place 
not a shop at a time when it would be unlawful 
to keep a shop open for the purposes of retail 
trade, & the fact that the occupier of a sliop could 
elect to close his shop on a Saturday instead of a 
Wednesday afforded no answer to the charge. — 
CowDEN v. McEvoy, [1914] 3 K. B. 108; 83 
L. J. K. B. 1249 ; 111 L. T. 649 ; 78 J. P. 330 ; 
12 L. G. R. 1216 ; 24 Cox, C. C. 377, D. C. 

221. Trading during usual half- 

holiday — No evidence of intention to change.] — 

Reap., who was a shopkeeper, & had selected 
Wednesday as his early-closing d!ay, & had a notice 
to that effect fixed in his shop, kept his shop open 
on a certain Wednesday after 1 p.m., the notice 
being still affixed in the shop upon that day. In 
the following week he did not close his shop on 
any day other than Wednesday. On an informa- 
tion against resp. for keeping his shop open after 
1 p.m. on the Wednesday in question, he con- 
tended that though he might have been convicted 
for not closing on any day of that week, yet that 
as he was entitled to change his usual closing day 
he had not committed the offence charged : — 
Held : as the resp. had not taken any steps to 
change his usual closing day, & still maintained 
, in his shop the notice that Wednesday was his 
early closing day, he was liable to be convicted. — 
Owen v. Parry (1914), 79 J. P. 64 ; 12 L. G. R. 
1228, D. C. 

222. Use of automatic machine — When shop 
closed — Not ** personal service ” of customer.] — 

Resp., who carried on the retail trade or business 
of a dairyman, locked his shop on the weekly half- 
holiday so that no would-be customer could obtain 
access to the interior, but on the same afternoon 
he had an automatic machine affixed to the door 
of the shop, & a customer, by putting money in 
^ the slot of the machine, could obtain a supply of 
^milk. The reservoir of the automatic machine 
Hcontaining the milk was inside the shop ; — Held : 
resp. had not by the use of the automatic 

bchine on the weekly half -holiday contravened 
IQ Shops Act, 1912 (c. 3), s. 4 (1), inasmuch 
) the sub-sect, by providing that “ every shop 
lall ... be closed for the seiving of customers ** 
the weekly half-holiday, means that the shop 
ilhall bo closed for the personal serving of cus- 
Itomers ; (2) resp. had not contravened s. 9 of the 


Act, which prohibits trading elsewhere than in 
shops on the weekly half-holi^y, inasmuch as the 
automatic machine placed where it was, .was part 
of his shop. 

Semble : sect. 9 is aimed at the personal carrying 
on in a place not a shop of retail trade or business ; 
it does not apply to trade or business carried on 
by means of an automatic machine (Lush, J.). — 
WiLLESDEN Urban District Council v, Morgan, 
[1916] 1 K. B. 349 ; 84 L. J. K. B. 373 ; 112 L. T. 
423 ; 79 J. P. 166 ; 31 T. L. R. 93 ; 59 Sol. Jo. 
148; 13L. G. R. 390; 24 Cox, C. C. 546, D. C. 

223. Exemption — Business Involving ** perish- 
able article ** — Butter.] — Resps. carried on the 
business of dairymen, & kept a shop in which they 
sold milk, cream, Sc butter. Sc in addition honey 
in pots. On the day fixed for the weekly half- 
holiday respts.’ shop was open after 1 o’clock Sc 
the manager sold to a certain appet. some butter 
& a pot of i*un honey. 

On an information charging resps. with an 
offence under Shops Act, 1912 (c. 3), s. 4, a ct. 
of summary jurisdiction held that butter was 
an article of a perishable nature & that run honey 
was confectionery within sched. 2 & no offence 
had been committed. 

On a case stated : — Held : (1) butter was an 
article of a perishable nature within sched. 2 ; 
(2) there being no evidence upon which run 
honey could be held to be confectionery within 
ached. 2, the sale of run honey was not a trade or 
business exempted from the operation of s. 4 &; 
an offence had been committed. — ^London County 
Council v. Welpord’s Surrey Dairies Co., Ltd., 
[1913] 2 K. B. 529 ; 82 L. J. K. B. 669 ; 108 
L. T. 998 ; 77 J. P. 200 ; 29 T. L. R. 438 ; 11 
L. G. R. 831 ; 23 Cox, C. 0. 428, D. C. 

224. Motor, cycle & aircraft supply 

business.] — The exemption granted in the Shops 
Act, 1912 (c. 3), sched. 2, by which a shop is not 
bound by the provisions of the Act itself as to a 
weekly half-holiday, in so far as the trade or 
business carried on is concerned with “ the sale of 
motor, cycle, & aircraft supplies and accessories 
to travellers,” only extends to the sale of supplies 
Sc accessories for motors, cycles. Sc aircraft. Sc 
docs not authorise the s^e to travellers of any 
supplies or accessories whatever which are uncon- 
nected with motors, cycles, and aircraft. — ^Wn.- 
LTAMS r. Gosden, [1914] 1 K. B. 35 ; 83 L. J. K. B. 
77 ; 109 L. T. 870 ; 77 J. P. 464 ; 30 T. L. R. 4 ; 
58 Sol. Jo. 49 ; 11 L. G. R. 1174 ; 23 Cox, C. 0. 
655, D. C. 

225. Confectionery — Whether run honey 

included under.] — London County Council v. 
Welford’s Surrey Dairies Co., I^td., No. 223, 
ante. 

226. Sweets Sc chocolates.] — Sweets 

& chocolates are ‘‘ confectionery ” within Shops 
Act, 1912 (c. 3), sched. 2, & shops where they are 
sold are primd facie not included within the pro- 
visions oi the Act, as to the weekly half-holiday. 


fintimato to his omployeos on what 
day of the woek they are to take a 
, half -holiday. — ^Martin v. McCann 
^(1897), 22 V. L. R. 663.— AUS. 

_ J. Meaning of term .] — A 

half ‘holiday means the remainder 
»f the day from the commencement 
)f suoh half-holiday. — B radshaw v. 
RBWRR (1911), 14 vV. A. L. R. 6. — 


f. « Sank holiday ”— ** Week 

day ."] — Daring the week ending 
Deo. 21, 1912, T., B. & Co. gave 
their assistants no half - holiday : 
during the week ending Deo. 28, 
the only holidays given were Christmas 
Day Sc St. Stephen’s Day. T. B. Sc 
Co. were oonvioted of an oftenoe 
under Shops Act, 1912, s. 1 (1): — 
Held: Christmas Day was a week 
day Sc a hank holiday for the purposes 


of the Act. The word ** holiday ” 
must be read in the singular only. 
No offence was oonunitted. — ^T odd, 
Burns Sc Co., Ltd. v. Dubtjn Corpn. 
(1913), 47 I. L. T. 167.— IR. 

g. ExemjMon — How excluded.] — 
Shops Sc OiBoob Act, 1908, s. 18 (a) (1.)* 
which exempts Any shop wherein is 
exdLnsively carried on any one or more 
of the bnslnes5fes ” therein specifled 
from the general obligation to close 
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Sect. 3. — Houra, etc., in shorn under Shop Regula- 
Hon Acts: jSub^acci. 2, jB. Seda. 4 <£r 5: Sub- 
aeda. 1 <Sh 2, A.] 

But, where, under the provisions of sect. 4, sub- 
sect. 6 of the Act, a local authority made an 
order extending the pro>ision8 of the Act, to “ the 
sale by retail of . . . confectionery (including 
sweets & chocolates) ’* : — Held: the oraer included 
shops in which sweets & chocolates only are sold, 
& not those only in which they are sold in addition 
to pastry confectionery. — Gee t». Davies (1910), 
85 L. J. K. B. 1431 ; 114 D. T. 1132 ; 80 J. V. 
285 ; 32 T. L. B. 446 ; 14 L. G. R. 694 ; 25 Gox, 
0. C. 415, D. (J. 

227. Removal of exemption by local authority — 
Sale of ** confectionery (including sweets & 
chocolates) *’ — Shop selling sweets St chocolates 
only.] — G ee r. DA\^Es, No. 226, aute. 


Sect. 4. -—MEMBERSHIP OF SHOP CLUBS AND 
CONTRIBUTIONS TO THRIFT FUNDS. 

See Shop Clubs Act, 1902 (c. 21). 

228. Payments under rules of club — Not certi- 
fied by registrar — How far recoverable.] — Bai.chin 
V. Ebury (liORD) (1903), 20 T. L. H. 60 ; 48 Sol. 
Jo. 83. 


Sect. 5.— WAGES. 

Sub-sect. 1 . — Particulars to be Furnished 
TO Piece-Workers. 

See 1901 Act, ss. 116, 117, &; ("Jheckwcigliing in 
Various Industries Act, 1919 (c. 51). 

229. E!rror on card as to rate of pa 3 rment — 
Conviction of employer^Notwlthstandlng error dis- 
coverable by worker.] — B., a woollen weaver by 
the piece, employed by N., had a card given to her 
with paiticulars as to rate of payment. The 
card was incorrect, though B. might have dis- 
covered the error by counting, or by applying to 
the manager of the machine. The justices con- 
victed N. under Pactopr & Workshop Act, 1891 
(c. 75), s. 24 : — Held : it being a question of fact, 
the ct. could not interfere with the conviction.— 
Nussey r. Bibtwhistle (1894), 58 J. P. 735, 
D. C'. 

230. Power of Secretary of State — To extend 
1901 Act, 8. 116, to men’s workshops — 1901 Act, 

s. 157.]— By reason of 1901 Act, s. 157, which 
enacts that sect. 116 of the Act shall not apply to 
men’s workshops, a Secretary of State has no 
power under sect. 116, sub-sect. 5, to apply the 
provisions ^ of the sect, to out-workers employed 
in connection with a men’s workshop j & in such 
a case an employer, who carries on business as a 
tmlor, IB under no obligation to furnish to a person 
who 18 an out-worker a written or printed state- 


ment of the particulars of the rate of Ills wages 
applicable to the work to be done by him. — 
Seal v. Alexander, |1912] 1 K. B. 469; 81 
L. J. K. B. 028 ; 106 L. T. 121 ; 76 J. P. 166 ; 
28 T. L. n. 190 ; 22 Gox, O. C. 697, D. C. 


SuB-SEcrr. 2 . — Truck. 

A. Persona to Whom Truck Ada Apply. 

See Truck Act, 1831 (c. 37). 

231. Who is artificer, workman or labourer ” 
— Personal performance of labour — How far 
material.] — A person who takes a contract to exe- 
cute a certain cutting on a railway, at a certain sum 
per cubic yard, & employs several men under him 
to assist in doing the work, is not a workman or 
labourer within the true meaning of Truck Act, 
1831 (c. 37), although he does a portion of the 
work himself. — R iley r. Warden (1848), 2 Exch. 
59 ; 18 L. J. Ex. 120 ; 10 L. T. O. S. 420 ; 12 
J. P.614; 154E. R. 405. 

Annotaiuma : — Diltd. Hoyd r. Weaver (1852). 19 L. T. O. 8. 

58. A^. Sbarnian v. Sanders (1853), 13 C. B. 106; 

Ingram v. Barnes (1857), 7 E. & H. 115 ; Slceman v. 

Barrett (1864 K 2 H. C. 934. Riidd. Bowers v. Lovekin 

(1856), 6 £. A B. 584 : Lawrence v. Todd (1803), 14 

C. B. N. S. 554 ; Squire r. Midland Lacc Co., [1005] 2 

K. B. 448. Menid. Homer r. Taiuiton (1860), 5 H. & N. 

601. 

232. ,] — If a collier be employed 

to get coal from a mine, & is to be paid at a certain 
rate per ton, on the coals got by liim, St has 
liberty to employ other men to assist him, he is an 
artificer within the meaning of the Truck Act, 
1831, c. 37, & his wages must be paid in money, 
not in goods, if by the contract he is bound to give 
his personal labour in the performance of the work. 
— Weaver v. Floyd (1852), Cox, M. St IT. 599 ; 
21 L. J. Q. B. 151 ; aub nom. F’loyd v. Weavtsr, 
19 L. T. O. S. 58 ; 10 J. P. 278 ; 10 Jur. 289. 

Annotaiions : — Apld. Bowers v. Lovokin (1856), 6 E. & B. 

584. Consd. iDsram r. Barnes (1857), 7 K. Sc B. 115. 

Reid. Shannon r. Union Iron Works Co. (1852), 3 Car, 

Sc Kir. 298. 

233. .] — One who contracts tc 

do work upon a large scale, employing labourers 
under him, is not an “ artificer, workman, oi 
labourer,” within the meaning of the Truck Act, 
1831 (c. 37), though he superintends the work, 
St from time to time labours personally therein. — 
SiiARMAN V. Handers (1853), 13 (7. B. 166; 22 
L. J. C. P. 86 ; 20 L. T. O. S. 247 ; 17 Jur. 705 ,• 

1 W. R. 152 ; 138 E, R. 1101. 

Annotations ApM. Ingram r. Bumos (1857), 7 E. A B 

115; Slocman v. Barrett (1864), 2 H. AC. 934. Raid 

Bowers r. Lovekin (1856), G K. Sc B, 584. 

234. ,j — (1) By an agreemcni 

with a mine owner, two persons engaged at 
” butty colliers.” It was found, as a fact, thai 
buttv colliers get the produce of the mine at s< 
much a yard, that they employ others under then 
to increase the quantity ; but that they must wor 
personally, St are treats as workmen : — Held : oi 
this finding, butty colliers were artificers withi: 


on the statutory closing day whlc 
imposed by s. il, does not mean 1 
a shopkeeper who carries on any e 
business is exempt unless ho 
carries on some business which Is 
covered by the exemption, 
exemption may bo excluded by pr 
not of Dorely casual Sc tiidlng In 
actions in non-exempted business, 
of something like systematic trad 


though such dealings may not amount 
In any case to the carrying on of a 
articular business . — Woso Lowk v. 
Ojeoboeson, 11919] N. Z. h. R. 830.— 
N.Z. 


PART V. SECT. 5, SUB-SECT. 2.— A. 

h. Who U ** artifteart toorkman or 
labourer ••-^Vnder Employera <t Work- 


men Act» 1875, 0 . 90. B. 10.1 — A hail 
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the Truck Act, 1831 (c. 37) ; tho distinction 
between contractors & aitiflcers depending on the 
fact whether by the engagement they were 
labourers ; (2) deductions made from their wages 
in respect of articles supplied to them by their 
employers to eiuble them to proceed with their 
work were invalid as paymente imder the stotutc. 
— Bowers r. Lovekin (1856), 6 E. & B. 584 ; 25 
L. J. Q. B. 371 ; 27 L. T. O. S. 168 ; 2 Jur. N. S. 
1187; 4W. R. 600; 119E. B. 982. 

Annotalions : — Ab to ( 

14 C. B. N. S. 554. 

H. & C. 934. Befd. 

115. Ab to (2) Ba!d 

67. 

285. .] — Pltf., an illiterate 

labouring man, attached iiis mark to a written 
contract with deft., by which ho engaged to make 
as many bricks as deft, required in deft.’s brick- 
field, finding all labour, deft, finding the materials. 
Payment to be 10s. Od. per thousand for the 
bricks when complete. Pltf., assisted by others, 
made bricks, having worked at them pe^nally ; 
in payment he accepted tickets for goods. After- 
wards ho sued for the full price, contended that he 
was an artificer within the Truck Act, 1831 
(c. 37), &, consequently, the payment by tickets 
was void : — Held : pltf., not being bound by his 
contract to do any part of the work personally, 
was not an artificer within the Truck Act. Qu. : 
whether, if pltf. had been bound to labour 
pei^nally, but was at liberty to hire labourers to 
assist liim, he would have been within the Act. — 
Ingram v. Barnes (1857), 7 E. & B. 115 ; 20 
L, J. Q. B. 319 ; 29 L. T. O. 8. 297 ; 21 J. P. 
822 ; 3 .Tur. N. S. 861 ; 5 W. B. 720 ; 119 E. B. 
1190, Ex. Ch. 

Annotations: — Apld. Slocuian r. Barrett (1864), 2 H. & C. 

954 ; Pillarc. Llmvi Coal & Iron Co. (1869), 38 L. J. C. P. 

294 : Squire v. Midland Logo Co., [1005] 2 K. B. 448. 

Mentd. Homer v, Taunton (1860), 5 H. & N. 061. 

236. ,] — Butty colliers working 

in partnership imder a verbal contract with a 
colhery owner, by the day, by the ton, or by the 
yard, according to the nature of tho work & 
though not allowed to underlet the work, employ- 
ing others to assist them, for whoso wages they 
were responsible are not “ artificers ” receiving 
“ wages ” within Truck Act, 1831 (c. 37). 

The case is within tho Truck Act or not according 
as the contract is for mere labour or for the result 
of labour (Pollock, C.B.). — Sleeman v. Barrett, 
etc. (Executors op Bennett) (1864), 2 H. & C. 
934 ; 3 New Rep. 484 ; 33 L. J. Ex. 153 ; 9 
L. T. 834 ; 28 J. P. 232 ; 10 Jur. N. S. 476 ; 12 
W. B. 411. 

287. .] — Resps., a firm of lace- 

makers, whose premises were a factory within 
1901 Act, were in the habit in common with other 
lacemakers of handing finished laco after ite 
removal from the machines to women called 
“ clippers ” for the purpose of having superfluous 
threads & material removed. The clippers, who 
were not employed exclusively by any one firm, 
undertook to got lace clipped & applied to the 
manufacturers for lace, which they tooK home with 
them for that piumoso. The lacemakers had no 
control over the clippers, who might & often did 
employ others to assist them in the work ; the 
clippers might execute the work themselves or 
give it to others to execute, or might return it 
unexecuted. The clippers were responsible in 
case of the non-retum of the lace, & were paid at 
end of each week according to the work done ; 


they were required to pay for damage done to the 
lace in clipping. 

Lace was handed by resps. to two clippers ; 
one was an outsider who had never worked in 
resps.* factory, & did the clipping at home herself ; 
the other was employed d^y m the factory, & 
after it was closed at night she occasionally took 
the work home to do, & was assisted by her 
daughter. The laco handed to the two chppers 
having been damaged, a sum of sixpence was in 
each case deducted from the amount due to them 
at the end of the week, tho conditions of Truck 
Act, 1896 (c. 44), s. 2, as to the making of deduc- 
tions in respect of damaged goods were not coni- 
plied with, & the deductions were illegally made if 
the clippers were workwomen within the Act : — 
Held : as the clippers were not bound by the terms 
of their contracts to execute the work or any part 
of it themselves, they were not workwomen within 
the Employers & Workmen Act, 1875 (c. 90), 
8. 10, & were not entitled to the protection of 
Truck Act, 1890 (c. 44), s. 2 .— -Squire v. Midland 
Lace Co., [1905] 2 K. B. 448 ; 74 L. J. K. B. 614 ; 
93 L. T. 29 ; 69 J. P. 257 ; 53 W. B. 653 ; 21 
T. L. R. 466 ; 49 Sol. Jo. 430, D. C. 

238. Person loading boat — Connected with 

ironworks.] — A person employed in loading boats 
with iron at a private canal, close to ironworks, 
is an artificer in making iron within Truck Act, 
1831 (c. 37). — Millard v. Kelly (1858), 32 
L. T. O. S. 123 ; 7 W. R. 12 ; 22 J. P. Jo. 736. 

239. Framework knitter.] — A framework 

knitter is an artificer within Truck Act, 1831 
(c. 37). — Moorhousb V. Lee (1864), 4 P. & F. 354. 

240. Under Employers & Workmen Act, 

1875 (c. 90), s. 10— Truck Act, 1887 (c. 46), s. 2.J— 
Pltf. was in the employment of a railway co. as 
guard of a goods train. His main duty was to 
guard &> conduct the train & to marshal the 
(trucks ; but it was also part of his duty at times 
to assist in coupling & uncoupling the trucks & 
in unloading them : — Held : he was not a “ work 
man ” as defined by Employers & Workmen Act, 
1875 (c. 90), s. 10, & was not therefore a person to 
whom Truck Acts, 1831 (o. 37) & 1887 (o. 46) 
applied. — Hunt v. Great Northern By. Co., 
11891] 1 Q. B. 601 ; 60 L. J. Q. B. 210 ; 64 L. T. 
418; 53 J. P. 470, D.C. 

Annotations: — ^Beld. Bound v. Lawrence (1891). 60 L. J. 

M. C. 137 ; Whelan v. Great Northern Steam Fishing 

Co. (1909), 100 L. T. 913. 

241. Potter’s printer.] — Held: a 

potter’s printei*, under a contract with his 
employers to do work in which he was assisted 
by transferrers ” whom he himself engaged &> 
paid, was a “ workman ” within Employers & 
Workmen Act, 1875 (c. 90), s. 10, & liable in 
proceedings before a magistrate to pay damages 
for a brecMih of his contract with his employers, 
caused by his transferrers’ refusal to work, al 
though he was ready & willing to do it. — Grainger 
V. Aynsley, Bromley v. Tams (1880), 6 Q. B. D. 
182 ; 50 L. J. M. C. 48 ; 43 L. T. 608 ; 45 J. P. 
142 ; 29 W. R. 242. 

Annotation^' — ^Befd. Morgan v, London General OmuibuB 

Co. (1884), 48 J. P. 603. 

242. Omnibus conductor.] — An 

omnibus conductor engaged at daily wages paid 
daily, is not a person to whom the Employers & 
Workmen Act, 1875 (c. 90) applies, & therefore is 
not entitled to the benefit of the Employers’ 
Liability Act, 1880 (c. 42).— Morgan v. London 
General Omnibus Co. (1884), 13 Q. B. D. 832 ; 


1) Apld. Lawrence v. Todd (1863), 
Conid. Sleeman v. Barrett (1864), 2 
Ingram v. Barnes (1857), 7 E. & B. 
. Archer v. James (1862). 2 B. & S. 
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63 L. J. Q. B. 352 ; 51 L. T. 213 ; 48 J. P. 603 ; 
32 W. R. 769, 0. A. 

Annotations: — ^FoUd. Cook v. North Motropolltau Tram. 
Co. (1887), 18 Q. B. D. 683. Distd. Maynard v. Potor 
llobinson (1903), 19 T. L. It. 492. Apld. Knshbrook^r. 
(iiinusby Palaoo Theatre Co. (1908), 9(1 L. T. 18. B0fd. 
Jaokoon v. Hill (1884), 13 O. B. D. 618 : Hunt v. G. N. R^, 
(1891] 1 Q. B. 601 ; Lanm v. G. N. Ity. (1891), 65 L. T. 
225 ; Bound v. Lawrunoe, (1892) 1 Q. B. 226 ; Uoaro «. 
Green (1907), 76 L. J. K. B. 730 ; Smith v. Aitsoolatod 
Omnlbu8 C^., [1907] 1 K. B. 916 ; Whelan v. Groat 
Northern Stoam Filing: Co. (1909), 1 00 L. T. 9 1 3. Mentd. 
Klrkdalo Burial Board v. Liverpool Corpn., (1904] 1 Ch. 
829 ; JRe National Insurauoo Act, 1911, lie Dairymen's 
Foremen, He Tailors’ Cutters (1912), 107 L. T. 342. 

243. Stage manager.] — A staga 

manager, part of whose duty it is to shift furniture 
&> scenes, is a workman withm Employers’ Liability 
Act, 1880 (c. 42), s. 8 . — Rushbrook p. Grimsby 
Palace Theatre & Buffett, Ltd. (1909), 100 
L. T. 253 ; 25 T. L. R. 258, C. A. 

244. Inventor.] — By an agreement 

in writing between H. & Co., manufacturers, & J., 
reciting that J. having a knowledge of mechanics, 
& H. & Co. requiring the services of a person 
having such knowledge, to assist the firm as n 
practical working mechanic in developing ideas 
they, the firm, might wish to carry out, & to him- 
selt originate & carry out ideas & inventions 
suitable to the business of such iirm if such inven- 
tions were approved by them, it was mutually 
agreed that J. should be employed by the iirm 
“ for the purpose above specified ” : — Held : J. 
was not “ a mechanic or workman ” within the 
Employers & Workmen Act, 1875 (c. 90). — 
Jackson v. Hill (1884), 13 Q. B. I). 618 ; 49 
J. P. 118, D. C. 

Annotation : — Consd. Bagmall v. Levinstein, (1907] 1 K. B. 
531. 

245. ^ — Tramcar driver.] — The driver 

of a tramcar is not a person to whom the Em- 
ployee & Workmen Act, 1875 (c. 80), applies, 
& therefore is not entitled to the benefit of the 
Employers’ Liability Act, 1880 (c. 42 ).— Cook 
V. North Metropolitan Tramways Co. (1887), 
18 Q. B. D. 683 ; 50 L. J. Q. B. 309 ; 56 L. T. 
448 ; 57 L. T. 476 ; 51 J. P. (i30 ; 35 W. R. 577 ; 
3 T. L. K. 523, 1). 

Annotations : — Diltd. Smith r. ABsneiated Uninibufl Co., 
(1907] 1 K. B. 916. Bald. Bound r. Lawrence (1891), 
64 L. T. 470 ; Hnnt v. (1. X. By., (1891) 1 Q. B, 601 ; 
Itutihbrook r. Grimsby Palatv Thcalrt? Co, (1908), 99 
L. T. 18 ; Whelan r. Great Northeni Steam FiahinK Co. 
(1909), 100 L. T. 913; He Lllhoffraphlc Artlata ; He 
Kiigravcra (1913), 108 L. T. 894. 

246. Omnibus driver.] — The di*iver 

of a motor-omnibus who has, when out with the 
omnibus, to do such necessary repairs to it as he 
is able to do, is a i^rson “ otherwise! engaged in 
manual labour ” witliin Employers & Workmen 
Act, 1875 (c. 90), s. 10, <fc is, therefore, entitled to 
the benefit of the Employers Liability Act, 1880 
(c. 42 ). — Smith v. Associated Omnibus Co., [1907] 
1 K. B. 916 ; 76 L. J. K. B. 574 ; 96 L. T. 675 ; 
71 J. P. 239 ; 23 T. L. R. 381, D. C. 

Annotations Mi, Hoarc r. Grctm. (1907] 2 K. B 31.'» ; 
ItuHhbrook r. Grimsby Piuaoe Theatre Co. (1908), 99 
L. T. 18. 

247. Grocer’s assistant — Duties not 

confined to selling.] — ’J'he test of whether an 
employee is engaged in manual labour, within the 
meaning of the Employers & Workmen Act, 
1875 (c. 90), is whether such labour is his real dc 
substantial employment, or whether it is inci- 
dental & accessory to such employment. 

Api>li., a grocer’s assistant, whose duty it was 


to serve customers in a shop, liad also other duties 
involving manual labour, such as making up 
parcels fbr customers, carrying parcels from the 
shop to the cart at the door, & bringing up goods 
from the cellar to the shop : — Held : such occupa- 
tions were incidental to his real & substantial 
employment as a salesman, &; ho was not engaged 
in manual labour within the meaning of the 
Employers & Workmen Act, 1876 (c. 90). — 
Bound v. Lawrence, [1892] 1 Q. B. 220 ; 01 
L. J. M. C. 21 ; 66 L. T. 844 ; 60 J. P. 118 ; 40 
W. R. 1 ; 8 T. L. K. 1 ; 30 Sol. Jo. 11, C. A. 

Annotations: — Alii* McDonald v. Brown (1018), 87 L. J. 

K. B. 1119. Btfd. Poaroe v. Lansdowno (1803), 62 

L. J. Q. B. 441 ; Hoaro v. Groon, [1907] 2 K. B. 315 ; 
llushbrook v. Grimsby Palaoo Theatre Co, (1908), 99 
L. T. 18 ; Jacques v. Stoam Tug Alexandria (Owners) 
(1920), 90 L. J. K. B. 473. Hsntd. He Dairymen’s 
Foremen, He Tailors’ Cutters (1912), 107 L. T. 342. 

248. Potman In public house.] — 

Wlierc the duties of a potman in a public-house, 
although manual, arc substantially of a menial or 
domestic nature, he is not a workman within the 
Employors’ Liability Act. — Pearce r. Lans- 
DOWNE (1893), 02 L. J. Q. B. 441 ; 09 L. T. 316 ; 
57 J. I*. 700, D. O. 

Annotations : — Mentd. L. C. C. e. Parry (1915), 79 J. P. 312 ; 
He Uuemploymeut Insurance Act, He Junior Carlton 
Club’s Appln., [1922] 1 K. B. 166. 

249. Independent contractor.] — 

By the special rules of a colliery made under 
Coal Mines Regulation Act, 1887 (c. 58), s. 51, the 
manager of the mine was made responsible for the 
control, management, & direction of the mine, & 
was to appoint such comi>et4int persons as might bo 
necessary for carrying out the provisions of the 
Act, & all persons employed in or about the mine 
were to obey his directions ; & the chargeman in 
each shift was to have charge of the sinking 
ojMjrations. 

E. enti^rtd into a contract with the owners of 
tlie colliery Uj sink a shaft in their coal mine. By 
the contract E., who was therein called the 
contractor, was to provide such sinkers, etc., as 
might bo necessary for the c'xceution of the work, 
k was to be paid a certain sum per fathom sunk. 
E. employed & paid the sinkers, ho himself acting 
as ** chargcmaii ” in charge of the sinking opera- 
tions. One of the sinkers, while engaged upon 
the work, was killed by a block of wood falling 
ufK)n him, &> his administratrix brought an action 
.against the colliery owners under the Employers’ 
Liability Act, 1880 (c. 42), to recover damages for 
his death: — Held: (1) E. was an independent 
contractor ; (2) deceased was not a ** workman *’ 
who had entered into or worked under a contract 
with the colliery owners as liis employers within 
the Employers & Workmen Act, 1875 (c. 90), 
8. 10 ; A the Employers’ Ijiability Act, 1880 
(c. 42), did not apply ; (3) the control given b 
the Coal Mines Itogulation Act, 1887 (c. 58), 
by the special rules of Die mine, to the manager 
over all persons in the mine, did not make E. & 
the sinkers cmplovcd by him “ workmen ” in the 
employment of tne colliery owners within Em- 
doyers & Workmen Act, 1876 (c. 90), s. 10.- 
Marrow V, Flimby a Broughton Moor Coal & 
PiRF. Brick Go,, [1898] 2 Q. B. 688 ; 67 L. J. Q. B. 
970 ; 79 L. T. 397 ; 14 T. L. R. 683, C. A. 

Annotati^ : — Ffrildi. Fitspatrlok v. Evans, [19021 1 K. B* 
505. Rsid. Iltobards v, Wrexliam 8c Acton Oollicries, 
Davlos V, Same. (1914] 2 K. B. 497. Mtnid. Bill v, 
Beckett, (1915) 1 K. B. 578. 

250. Woman manipulating itwiiig 

m a ohino .] — A woman employed to work a treadlo 
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sewing-machine & to iron the scams of dresses is 
a ** workman ” within the definition of Em- 
ployers and Workmen Act, 1875 (c. 90), s. 10, 
« therefore within the definition of Employers’ 
Liability Act, 1880 (c. 42), s. 8. — Maynard v. 
Peter Robinson, lyro. (1003), 89 L. T. 136 ; 
10 T. L. R. 402 ; 07 J. 1*. Jo. 244. 


251. ** Servant In husbandry ** — Under 4 Geo. 4 
(o. 84)— Waggoner.] — Lille y v. Elwin (1848), 
11 Q. B. 742 ; 17 L. J. Q. B. 132 ; 11 L. T. O. S. 
151 ; 12 J. P. 343 ; 12 Jur. 023 ; 110 E. R. 052. 

AnnotcUiona : — ^Mentd. Nlcoll v. Qroavos (1864), 17 C. B. 
N^.^8. 27 ; Moriarty v, llogent’s Uaraffo CJo., 11921] 1 K. B. 


252. Farm bailiR.J — Davies v. Ber- 

wick (Lord) (1801), 3 E. & E. 549 ; 30 L. J. M. C. 
84 ; 3 L. T. 097 ; 25 J. I». 293 ; 7 Jur. N. S. 410 ; 
9 W. R. 334 ; 121 E. R. 548. 

»SVr, notOy Conspiracy & Protection of Ih’operty 
Act, 1875 (c. 80), 8. 17. 


JU, Traiiaactiona to Which Track Acts Apply, 

(a) In General. 

See Truck Act, 1831 (c. 37) ; Tx*uck Act, 1887 
(c. 46) ; Truck Act, 1890 (c. 44). 

Deductions other than for supply of goods.] — 

See Nos. 201, 263-265, 200, 272-275, 270-279, post. 

253. Supply of goods — On credit — Debt paid out 
of wages — In discretion of worker.] — In an action 
for wages, it appeared that one of defts. also kept 
a grocer’s shop, at which pltJ. & other workmen 
in defts.’ employ were in the habit of getting goods 
on credit ; tne wages were paid once a week, when 
the workmen got a ticket from the shop, showing 
how much they owed for grocery, & took it to the 
person who paid the wages ; he asked thorn how 
much of it they would pay, & gave them the 
difference between that & their wages : — Held : 
this was evidence of payment, k, the transaction 
was perfectly legal, notwithst^ding Truck Act, 
1831 (c. 37).— Lane v. Pratt (1843), 1 L. T. O. S. 
023. 

254. Liquor up to fixed quantity.] — 

l^p., who carried on the business of a licensed 
victualler & also of a brickmaker, supplied work- 
men employed at his brickfield with intoxicating 
liquors to the amount of 3s. lOd. on credit, entries 
being made in resp.’s books as the liquors were 
supplied. In the evening of the same day, when 
the workmen were in his public-house, the em- 
ployer handed across the bar to one of them on 
behalf of the others 4a. which was immediately 
given back, 2d. being returned by the employer 
as change & the entries were then crossed off. 
On the next <^y the wages then due to the work- 
men were paid bv the employer in coin, the 4s. 
above mentioned being deducted from the sum so 
paid ; — Held : the employer had committed an 
offence against the Truck Acts, 1831 (c. 37), & 
1887 (c. 40). — Gould v. Haynes (1889), 69 
L. J. M. 0. 9 ; 01 L. T. 732 ; 54 J. P. 406 ; 10 
Cox, C. C. 732, D. 0. 

255. Articles necessary for trade.] — 

Bowers v. Lovbkin, No. 234, ante. 

256. By written order on shop— For 


amount of wages.] — ^A tuersicitu v. Drury, No. 
280, post, 

257. At option of workmen.] — (1) If an 

sutificer, engaged m an employment which comes 
within Truck Act, 1831 (c. 37), receive of his own 
accord goods at a shop kept by his employer, k a 
corresponding amount be oeducted by his employer 
from his wages at their next settling, this is a 
payment of wages in goods within the meaning of 
s. 3, k subjects the employer to the penalties of s. 9. 

(2 ) If payment of wages has been made in goods, 
no subsequent payment of the wages in cash can 
purge the offence so committed ; the provisions 
of the Act which declare the payment void, k also 
illegal k punishable, bcii^ cumulative. — ^Wir.soN 
V. CooKSON, Fisher V. Jones (1803), 13 0. B. N. S. 
496 ; 32 L. J. M. 0. 177 ; 8 L. T. 53 ; 27 J. P. 215 ; 
9 Jur. N. S. 177 ; 11 W. R. 426 ; 143 E. R. 197. 
AnnoUUion : — Bald. Kemp v, Lewis, U914] 3 K. B. 543. 

258. Cloth damaged by bad workmanship.] 

— ^An artificer in a trade within the Truck Act, 
1831 (c. 37), having, through negligent workman- 
ship, damaged a piece of cloth, his employer 
delivered to him the damaged cloth instead of 
such wages earned as were equivalent to the value 
which, according to the assessment of the employer, 
the cloth would have had if imdamaged : — Held : 
the employer had paid wages otherwise than in 
current com, k was therefore liable to a x>cnalty 
under sect. 9 of the Act.— Sairni v. Walton 
(1877), 3 C. P. D. 109 ; 47 L. J. M. C. 45 ; 37 
L. T. 437 ; 42 J. P. 280. 

Annotation : — ^Beld. Williams v. North’s Navigation CoUiciics 

(1889), Ltd., [1906] A. C. 136. 

259. By oral arrangement — Supplementary 

to written agreement.] — ^A workman was engaged 
under an agreement m writing at a fixed rate of 
wages per week. There was al^ a verbal arrax^e- 
ment entered into at the same time under which, 
as the justices found, the workman was to be 
supplied with a certain quantity of cider each day 
in part payment of w^es. On an information 
for an offence under the Truck Act, 1831 (c. 37) : — 
Held : the justices were entitled to receive evidence 
of the oral arrangement, k to find that an offence 
had been committed. — Jones v. Wasley (1902), 
18 T. L. R. 418 ; 40 Sol. Jo. 339. 

280 , Food & drink only.] — Appet., a 

quarryman, was accustomed occasionaUy durii^ 
hay harvest to assist a farmer in the evening in 
getting in his crops. He did not receive any 
money payment for his services, but the farmer 
gave him beer & sometimes a supper when the work 
was over. While thus engaged in carrying hay 
he fell from the top of a lo^ k was injured, & 
thereby incapacitated for work. In an arbn. 
under the Workmen’s Comp. Act, 1900 (c. 58). 
the county ct. judge awarded him compensation ; — 
Held: there was no contract of service express 
or implied between the parties. If there were such 
a contract it would have been illegal under the 
Truck Acts, k could not constitute a contract of 
service ” within the Workmen’s Comp. Act, 1900 
(c. 58), B. 13. Appet. was not, therefore, entitled 
to compensation. — K emp v, Lewis, [1914] 3 
K. B. 643 ; 83 L. J. K. B. 1535 ; 111 L. T. 699 ; 
7 B. W. 0. 0. 422, C. A. 

Annotations: — ^Apld. Pountenoy v. Turton (1917), 34 

T. L. K. 103. Befd. Newsou p. Buratall (1915), 84 L. J. 

K. B. 535. 
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Sed. 5. — Wtjg&a: Stib-aect, 2^ B. («) <fe (fe)«l 

261. Payment tn coin — To person authorised by 
workman — In discharge ol his obli^tion.] — 

payment made by an employer, at the instance of 
a person employed, to discharge some obligation 
of the person employed, or to place the money in 
the hands of some person in whose hands^ the 
Mrson employed desires it to be placed, is within 
teick Act, 1831 (c. 37), ss. 3, 4, a payment to the 
person employed as much as if the current coin of 
the realm had been placed in liis or her hands. 

Appet. entered the 8er\’ice of resp. &; signed 
an agreement to conform to all the rules &> regula- 
tions of rcsp.’s works. One of the regulations was 
that all employees were to become members of the 
sick & accident club. In accordance with the rules 
of this club weekly payments were made to the 
club treasurer, &> from the fund thus established 
relief was given to the members in case of sickness 
or accident. Appet. received each week a ticket 
showing the gross amount of wages due to her & 
the weekly deduction on account of the payment 
to the club, the balance alone being paid to her. 
She never required & never received any relief 
from the fund. After leaving her employment 
appet. brought under Truck Act, 1831 (c. 37), 
8. 4, an action against resp. to recover the amount 
of the weekly payments to the club thus deducted 
from her wages : — Held : within Truck Act, 1831 
(c. 37), s. 4, the entire amount of the wages payable 
to appet. had been actually paid to her in the 
current coin of the realm, & she was not en- 
titled to recover from resp. the amount of the 
deduction, also even assuming but without 
deciding that there was in this case a contract 
which was made illegal, null & void by Truck Act, 
1831 (c. 37), s. 2, resp. by making the weekly 
payments to the club with the assent of appet. 
had discliarged his obligations to her. — Hewlett 
r. Allen, [18941 A. 0. 383 ; 63 L. .1. Q. B. 008 ; 
71 L. T. 94 ; 58 J. P. 700 ; 42 W. K. 670 ; 10 
T. L. R. 404 ; 38 Sol. Jo. ioo ; 0 K. 175, II. L. 

AnfioUtiions ; — Reid. PhllllpH r. I,on<lon School Hoard, 

Cockerton r. London School Hoard, (18981 2 Q. H. -117 ; 

Williams r. North’s Navigation Collieries (1880), Ltd., 

(1906] A. C. 136. 

262. Subsequent repayment in part — As 

contribution to employer’s Insurance liability.] — 

A master, when papt^ his workmen their wages, 
handed to each a slip of paper on w'hich was 
written a sum of money equal to 2d. in the pound 
on the amount of the wages. Tlie workmen there- 
upon handed tiiis sum to the master. Tiiis sum 
was to provide for insurance premiums paid by 
master to cover his own liability under the Work- 
men’s Comp. Act, 1897 (c. 37). The amount so 
paid by the workmen exceeded the premiums paid 
by the master : — Held : the master had not made 
a payment of wages otherwise than in current coin 
of the realm contrary to Truck Act, 1831 (c. 37), 
8. 3. — Owner r. Hooper (1903), 89 h. T. 130 ; 
67 J. P. 406 ; 19 T. I.. R. 001 ; 47 Sol. Jo. 655 ; 
20 Cox, C. C. 518, D. C. 

( 5 ) Deduclioiin from Wages. 

See Truck Act, 1831 (c. 37), ss. 23, 24 ; Truck 
Act, 1890 (c. 44). 

PART V. SECT. 5, SUB-SECT. 2.— 

B. (b). 

1. JJrductions in rrnpeci of fincth - 
Kon-jtamneni of Itonwh-WhHher u 
fine. — I)£AN£ r. Wiiso.v, (19061 2 


263. What deductions permissible — Deductions 
authorised by Acte only.] — ^The Truck Act, 1831 
(c. 37), does not allow an employer when paying 
wages to a workman to make any deductions 
except those expressly sanctioned by the Act. 
Therefore ho cannot deduct money which a ct. 
of summary jurisdiction has oi'dcred the work- 
man to pay to the employer in respect ol breaches 
of contract to work. 

By sects. 23 & 24 [of the above Act] certain 
deductions are permitted to be made, or, to use the 
language of the marmnal note ** particidar excep- 
tions to the genendity of the law ” are made 
under strictly defined conditions, A: no other 
deductions or particular exceptions are authorised 
(IjORd Davey). — Williams v. North’s Navi- 
' OATION Collieries (1889), lyro., [1906] A. C. 136 ; 
75 L. J. K. B. 334 ; 94 L. T. 4 47 ; 70 J. P. 217 
54 W. R. 485 ; 22 T. L. R. 372 ; 50 Sol. Jo. 343, 
II. L. ; revsg., [1904 J 2 K. B. 44, C. A. 

AnnokUions BsM. Parkin r. South Hottoii Coal Co. 
(ito?), 08 L. T. 162 : Koates «. LuwIb Morthv r ConsoUdatotl 
Colliorios, [1010] 2 K. B. 415. Mentd. North >^tcrii 
Marino Knglaeoriiig Co. r. Loods Forgo Ck>., (1906] 1 Ch. 
324 ; Ouaraiitr Trust (Jo. of Now York v. Haunay, [1915] 
2 K. H. 536. 

264. Onus of proof on employer.] — 

Truck Act, 1831 (c. 37), prohibits in certain trades 
the payment of wages in goods, & contained 
stringent provisions for enforcing their payment 
in money. By sect. 23 nothing in the Act con- 
tained shall prevent any employer from supplying 
or contracting to supply to any artillcer any 
medicine or medical attendance, or any materials, 
tools or implements, etc., nor from demising to 
him any tenement, nor from making or con- 
tracting to make any stoppage or deduction from 
his wages for or in respect of any such rent, or of 
any such medicine or medical attendance. l*ro- 
vided that such stoppage or deduction shall not 
be made unless the contract for it shall be in 
writing, etc. : — Held: (1) the contract for deduc- 
tions from the wages need only point out the class 
of things in respect of which the deductions shall 
be made, !& need not specify the amount in respect 
of each head of deduction ; (2) the contract for 
supplying materials, tools, or implements must bo 
for a i^c of them out & out, & not a liiring of them, 
on which money is advanced os a mere security 
against breakage ; (3) Setnhle : the onus lies on 
the mine owner when challenged on the point to 
show that the deduction was one which ho was 
entitled to make. — OuTTs r. Ward (1807), L. R. 
2 Q. B. 357 ; 8 B. & 8. 277 ; 30 L. J. Q. B. 101 ; 
15 L. T. 014 ; 31 J. P. 709 ; 15 W. R. 445. 

Annotation: — GeneraUu, Befd. Hovlott v. Alien, 11892] 2 
Q. B. 662. 

265. Deductions authorised by Acts — Necessity 
for written ^eement.J — Truck Act, 1831 (c. 37), 
s. 23, provides that an employer may make a 
stoppage or deduction from the wages of any 
artificer in respect of medicine or medioil attend- 
ance, or of fuel, materials, tools, implements, hay, 
wm, or provender — “ Provided always, that such 
stoppage or deduction shall not exceed the real 
Si true value of such fuel, materials, toUs, imple- 
ments, hay, com, or provender, Si shall not bo in 
onv case made from the wages of such artificer 
unless the agreement or contract for such stoppage 


I. 11. 405.-~IR. 

m. pedwiions authorised hu 
- Dmuciimie for rent — Hade by 
iploper tut Jaotor for landlord.) 

M’ Lucas v. Caiu^bkij. (1892), 30 


8c. L. n. 22e.~-SOOT. 

n. Std dumagea for 

illegnl oAcu|NiI(rm.)— H ummkhijgk Ikon 
< ki.. Ltd. v. Thomson, 11913] », C. (J.) 
34.— HICOT. 
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or deduction shall be In writing, & signed by such 
artificer ” ; & sect. 24 provides, “ that nothing in 
the Act shall extend to prevent ” any employer 
** from deducting, or contracting to deduct, any 
suni or sums of money from the wages of sucii 
artificer for the education of any child or children 
of such artificer, & unless the agreement or con- 
tract for such deduction shall be in writing & signed 
by such artificer.” ^ An employer stopped part of 
the w^es of an artificer as a contribution to funds 
established by him to provide medicines & medical 
attendance for the artificers employed by him, & 
schools for their children, without any written 
agreement virith the artificer : — Held : the artificer 
was entitled to recover the whole of the deduction?. 
— PiiXAR r. Llynvi (loAL & Iron Co., Ltd. 
(1809), L. R. 4 0. P. 752 ; 38 L. J. C. P. 291 ; 20 
L. T. 923; 17 W. R. 1123. 

AntMteUiona RiM. Lamb v. O. N. Uy., ll«9ll 2 Q. B. 281 ; 

Howlott V. Alien (1892), 02 L. J. Q. B. 9 ; S lulre r. 

Midland Laco Co., 11905) 2 K. B. 418 ; WiUlamH v. North’s 

Navigation Colliorios (1889), Ltd., [1906) A. C. 136. 


236. Requirements as to form.] — 

CuTTS V. Ward, No. 261, ante. 


267. In respect of medical facilities — 

Amounts deducted not paid over to doctor — Right of 
workmen to recover.] —By an arrangement be- 
tween employers & their workmen certain deduc- 
tions were made from the workmen's wages, which 
were paid monthly, for a doctor’s fund ” which 
was established for the purpose of paying a doctor, 
who attended the workmen & their families & 
supplied them with medicines in case of illness. 
The sums thus deducted were handed over by the 
employers to the doctor from time to time. There 
was no contract in writing between the employers 
& the workmen authorising the employers to make 
the deductions, nor was there any evidence that 
the doctor liad accepted the liability of the 
employers. The employers filed a liquidation 
petition, & at this time there stood to the credit 
of the ‘‘ doctor’s fund ” in their books a sum of 
£140 wliich had arisen from deductions thus made 
from the workmen’s wages, & had not yet been 
paid over to the doctor ; — Held : there had been 
no valid payment within the Truck Act, 1831 
(c. 37), of the £140 to the workmen, & they were 
entitled to be paid the £149 in full out of the 
t-niployers’ estate as unpaid wages. Qu. : whether 
if the £149 had been, in pursuance of the arrange- 
ment, actually paid over by the employers to the 
doctor, in discharge of a debt for which the work- 
J]tt©n were liable, or if the doctor had cuscepted the 
liability of the employers, the Truck Act, 1831 
(c. 37), would, notwithstanding the absence of a 
contract in writing signed by the workmen, have 
applied. 


.^1 that appears is that the workmen were 
desirous that what was in substance due from them 
to the doctor should be paid through the machinery 
of a retainer out of their wages, the amount thus 
retained being paid over by the employers. The 
employers have retained the amount out of the 
wages but they have never paid it over, & there 
is no evidence to satisfy me that anything 
equivalent to payment to the workmen has taken 
place (Lord Selbobrne, 0.). — Re Morris, Ex v. 
Cooper (1884), 26 Oh. D. 693, 0. A. 

Aa^t^n«.—FoUd. Hewlett v. Alloa, [1894] A. C. 383. 

R»ld. Lamb v. G. N. Uy , 11891] 2 (i. B. 281 ; WUllaraa v. 

North 8 Navigation <3oUlcrio8 (1889), Ltd., [1906] A. C, 

1 JO. 


268. Amounts deducted paid Into 

medical fund.]— Hewlett v, Allen, No. 261, ante. 


269. Truck Amendment Act, 1887 

46), 8. 6 — ^Effect on Truck Act, 1881, s. 28.] — 

rltf., a railway porter, on entering the service of 
defts. signed an agreement, one of the conditions 
of which was that certain deductions should be 
made weekly from his pay as his contribution to a 
sick & funeral allowance fund ; the fund was for 
the benefit of defts.’ servants, & was managed on 
their behalf by defts. Deductions were made 
weekly from pltf.’s wages until he left defts.’ 
service, when he brought an action to recover the 
amount of the deductions as having been made in 
contravention of the provisions of the Truck Acts. 
During the period in respect of which pltf. sued, a 
larger sum had been paid out of the fund in 
medical attendance for pltf. & his wife than the 
total amount of his contributions which he sought 
to recover : — Held : Truck Amendment Act. 1887 
(c. 46), B. 6, did not apply to written contracts 
excepted by Truck Amendment Act, 1831 (c. 37), 
8. 23, from the operation of that Act ; the dedue- 
tions were therefore legally made, & pltf. was not 
entitled to recover. — Lamb v. Great Northern 
Ry. Go., [1891] 2 Q. B. 281 ; 60 L. J. Q. B. 489 ; 
0.> L. T. 225 ; 56 J. P. 22 ; 39 W. R. 475 ; 7 
T. L. R. 415, D. C. 

dnn")tation9 : — ^Distd. Hewlett r. Allen. [1892] 2 Q. B. 662. 

Ratd. Witllama v. North’s NjLvlsfjitiua CoUiories (1889), 

Ltd., [1906] A. C. 136. Msatd. Pnlllips v. Lon Ion Sohool 

Board, Gockerton v. Lonlou School Board, [1898] 2 Q. B. 

1 447. 

270. Supply of tools of trade — Must be 

out Sc out sale.] — Gutts v. Ward, No. 264, ante. 

271. Deductions in respect of fines — For absence 
from work.] — W illis v. Thorp, No. 279, 

272. For damaging goods.] — The deduc- 

tion from their wages of fines incurred by artificers 
[for damaging goo^] is not a ” payment otherwbe 
than in the cuiTent coin of the realm ” so as to make 
the employer guilty of an offence under Truck 
Act, 1831 (c. 37), s. 9 . — Redgrave v. Kelly 
(1880), 54 J. P. 70 ; 37 W. R. 543 ; 5 T. L. R. 
477. 

See, now. Truck Act, 1896 (c. 44), ss. 1, 2. 

273. For failure to enter child in factory 

register.] — B. was engaged as overlooker in a 
factory, &, by the rules, forfeited 20s. if he engaged 
a child before such child’s name was entered in the 
register. G. the owner of the factory, had another 
factory near in which a child had been duly 
entered in the register, &, on being after an 
interval engaged in the first factory, the child’s 
name was not entered by B. The employers 
deducted 20s. from the wages of B., & for this he 
sued C. under Employers & Workmen Act (c. 93) : 
— Held: there was nothing in the Truck Act 
to prevent the deduction, as the forfeiture was not 
a penalty, but liquidated damages. — ^Bebtham v. 
Orewdson (1890), 55 J. P. 65 ; 6 T. L. R. 379, 
D. C. 

274. For breach of rules as to behaviour — 

Sufflolent specification of rule in contract— Truck 
Act, 1896 (c. 44), s. 1 (1), c.] — A rule posted in a 
factory workroom that all workers shall observe 
*‘ good order & decorum ” is sufficiently specific 
to cover the case of female workers dancing during 
their dinner hour in a workroom in which they are 
privileged to dine, where such dancing raised dust 
likoly to cause dama^ to the machines at which 
they worked and to the material upon which they 
had to work. 

A fine imposed upon the breach of sudi a rule, 
& under such circumstances, is in respect of ” a:i 
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JScct 5. — Wwjcs : HHub-aci i. 2* U* {f*)t ^ 

Part VI. Sects, 

act or omission *’ causing or likely to cause damage 
to the employer within above sub-sect. — S qui^ 
V, Bayer & Oo., [1901] 2 K. B. 299 ; 70 L. J. K. B. 
705 ; 85 h, T. 247 ; 05 J. P. 629 ; 49 W. B. 557 j 
17 T. L. B. 402 ; 45 Sol. Jo. .503, V. O, 

Deduction in respect of frame rents — In hosier’s 
trade.] — See Nos. 270-270, post. 

275. Fixed weekly deducUon — For Steam power 
supplied — ^As means of fixing wages.] — JIiiaHE.s 
t\ Bonella (1894), 10 T. L. B. 107. 

C. Special Provittions as to Hosiery Trade. 

Sccy jioir, Ilosicry Manufacture (Wage's) Act, 
1874 (c. 48). 

276. Deductions lor use of trade Implements — 
By custom.] — The deductions made cither by the 
iiiaster-maniifactiirer, or by the imdertaker or 
middleman who rents frames of such master-manu- 
facturer, from the workmen or artificere employed 
by him, in respect of frame-rent, winding, & a 
poundage com[)ensation of Id. in Is. for every 
Is. above 14s. per week earned by such workman 
or aitilicer, the balance being paid in money to such 
workman or artificer, is not a payment of the por- 
tion so deducted to tlie workman, of a portion of 
his wages in goods, or otherwise than in the current 
coin of the realm, within Truck Act, 1831 (c. 37). — 
Chawner V, CuaiMiNG.s (1846), 8 Q. B. 311 ; 15 
L. J. Q. B. 161 ; 0 L. T. O. S. 364 ; 10 J. P. 229 ; 
lOJur. 454; 115 E. B. 893. 

AnnotaiUms : — ^FoUd. Aroher v. James (1862), 31 L. J. 

6. B. 153. Consd. Hewlett v. AUon, (1892J 2 Q. B. 662 ; 

Williams r. North’s Navigation Collieries (1889) Ltd., 

[1906] A. C. 136. Befd. Ingram v. Barnes (1857), 7 K. 

& B. 115 ; Abram Coed Co. v. Southern (1903), 19 T. L. K. 

579. Mantd. Homer v. Taunton (1860), 29 L. J. £x. 318. 


277. ,] — TJie deduction made by the 

master-manufacturer from the artificer cmployetl 
by him in the hosiery trade in respect of frame & 
machine rent & standing room, winding of yams, 
gas Ac fire in waiting-room, supplied by the master 
to the artificer, & fines for his non-attendance, the 
balance being paid in money, is not a payment of 
a portion of the artificer's wages in “ goods ” or 
“ otherwise than in current coin of the realm,” 
within Truck Act, 1831 (c. 37). — Archer v. James 
(1862), 2 B. A 8. 67 ; 31 L. J. Q. B. 153 ; 0 L. T. 
167 ; 8 Jur. N. 8. 166 ; 10 W. B. 489 ; 121 E. B. 
998, Ex. Ch. 

Annotations :—ConMd. Cults v. Ward (1807), L. U. 2 Q. B. 
357 ; liuUgrave r. KeUy (1889), 37 W. IL 543 : Hewlett 
r. Allen, [1892] 2 Q. B. 662 ; Hughes r. Bonella (1894), 
10 T. L. R. 197; Williams v. North's Navigation Col- 
lieries (1889), Ltd.. [1906] A. C. 136. Befd. Moorhouse 
r. Ijoc (1864), 4 F. & F. 354 ; Abram Coal Co. r. Southern 
(1903), 19 T. L. 11. 579. 

278. .] — Moorhouse v. Lee (1864), 4 

F. Ac F. 354. 

279. “ Other charges ” — Whether fine In- 
cluded — Hosiery Manufacture (Wages) Act, 1874 
(c. 48), s. 8.] — ^Pltf., a handframe worker, was in 
the employment of defts., who were hosiery manu- 
facturers. By the regulations of the factory 
he was liable to a fine of 8d. a day for staying away 
from work without permission. Pltf., having 
been fined tor such absence & the amount having 
been deducted from his wages, brought an action 
to recover from defts. the penalty mentioned in 
above sect. t-^Held : the employer waa prohibited 
fiom dediieling from (lie wages of the artificer 
li*ame-rent Ac standing or other charges ejuadem 


generis with rent Ac st an di n ig, but fines were nc^ 
charges within above sect., & therefore defts. had 
not incurred the penalty imder that wet. ~ 
Willis v. Thorp (1^5), L. B. 10 Q. B. 383 ; 33 
L. T. 11 ; 23 W. B. 730 ; sub nom. Walus v. 
Tuorp, 44 L. J. Q. B. 137 ; 40 J. P. 6. 

I •*-'~'Apld. Bouthom v. Crewdsou (1800), 55 J. P. 

55. 

J}. Proceedings under Truck Acts. 

ScCt generally. Truck Acts, 1831-1890. 

280. Jurisdiction of Justices — Note lor goods 
given within Jurisdiction — Bhop where actually 
supplied outside Jurisdlction.l — In payment of the 
wages of an artificer within Truck Act, 1831 (c. 37), 
the master gave a note for 1 Is. on a shop kept for 
the supply of goods, moaning at the time that 
it should bo paid in goods, & not in money ; the 
note was taken to an ofiico beside the shop, & a 
clerk there immediately exchanged it for another 
piece of paper, to be presented at the shop ; 
presenting this piece of paper the 1 Is. was paid m 
goods. The place where tiie lirsb not-c was given 
was within the jurisdiction of the justices of the 
borough of W., but the office & shop were without 
their jurisdiction : — Held : tlio giving of tlie fiwt 
note was an offence within sect. 3, Ac therefore the 
justices of W. had jurisdiction to convict.^ 
ATHEaisMiTii V. Drury (1858), 1 K. &> E. 46 ; 

L. J. M. 0. 5 ; 32 li. T. O. 8. 103 ; 23 .1. 1*. 214 ; 
5 Jur. N. 8. 433 ; 7 W. B. 14 ; 120 E. B. 825. 

281. Recovery of penalty — Though Truck 

Act, 1896 (c. 44), s. 1 (2) b, not compUed with.]— 

The jurisdiction of justices under the Employers 
Ac Workmen Act, 1875 (c. 44), is not ousted by 
Truck Act, 1896 (c. 44), s. 1, &; procet'dings may be 
taken before justices to recover n penalty under a 
contract between an employer Ac a workman, 
although particulars under above sub-sect, have 
not been supplied to the workman. — B uicton 
J^iME Firms Fo. v. IIowe, [19001 2 Q. B. 232 ; 
01) L. .]. Q. B. 198 ; 82 L. T. 422 ; 64 J. P. 603 ; 
48 W. B. 472 ; 16 T. L. B. 315 ; 44 Sol. Jo. 361, 
1). C. 

282. Admissibility of evidence — Pressure on 
workman to deal at shop — By employer’s agent — 
Not authorised by employer.] — In an action for 
wages, by a collier, it waa proved that he had 
received the amount due to him, in the current 
coin of the realm, at a pay-office, adjoining a shop 
kept by his employers, a joint-stock iron co., for 
the sale of goods to their own workmen, & other 
people ; but that he had spent the money in the 
masters’ shop immediately upon the receipt of it. 
In order to show that he liatl dealt at the slio)> 
under compulsion, evidence was offered of a 
conversation, between pltf. Ac the overlooker 
under whom he worked. The overlooker had no 
authority to employ or dismiss the men under 
him, which was the duty of the coal a^nt, but ho 
stated that he had received a paper m>m a clerk 
in the office of a coal agent, whose principal duty 
was, to ascertain the amount of work done by the 
men, containing a list of the persons whom ho 
was to remember as not dealing at tho shop, that 
that paper contained pltf.’s name Ac that he 
produced it at tho time of the conversation above 
mentioned. In that conversation, the overlooker 
threatened pltf. witli his employers’ displeasure, 
if he did not deal more largely at the shop ; — 
Held : that statement was not admissible in 
evidence against pltf.’s einployei’s. 

Qu. : if tho evidence had been admissible 
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whether it would have rendered subsequent pay- 
ments of money spent at the shop^ invalid as 
^ Truck Act. — Olding v. Smith 
<^20 ; 10 L. T. O. S. 140 ; 
lOJ. P.OOO; lOJur. 497. 

Annataiion logram v. Barnes (1807), 5 W. It. 232. 

283. Oral agreement for part payment in 


goods — Supplementary to contract in writing for 
payment in coin.] — Jones v. Wasley, No. 259, 
ante. 

284. Part payment in goods — Subsequent pay- 
ment of deficit in coin — Effect on prosecution.] — 

Wilson v. Cookson, Fisher v. Jones, No. 267, 
ante. 


Part VI. — Administration and Penalties. 


Sect. 1.— INSPECTORS AND CERTIFYING 
SURGEONS. 

See 1901 Act, ss. 118-123, 121 (1 ) & (2), 125, 120 ; 
Factory & Workshop Act, 1907 (c. 39), s. 0 ; 
Truck Act, 1887 (c. 90), s. 13. 

Duties of certifying surgeons.] — Sec, alto. Police, 
Factories (Miscellaneous Provisions) Act, 1910 
(c. 31). 


Sect. 2. -NOTICES, REGISTERS AND RETURNS. 

Sve 1901 Act, 88. 127-134, & Census of Production 
Act, 1900 (c. 49). 


Sect. 3.— PENALTIES. 

Sec 1901 Act, ss. 135-148, & Trucks Ads, 
1831-1890, 

285. Jurisdiction of Justices — To reduce fine.] — 

Osborn v. Wood Brothers, No. 56, ante, 

286. Proceedings for enforcement — Time for 
bringing — Continuing nuisance.] — Upon an in- 
formation against applt. for a nuisance through 
a chimney sending forth black smoke, an order 
was made on July 20, 1808, that within two 
months he should make such alterations in the 
chimney, etc., so as to consume the smoke arising 
therefrom. Applt. thereupon made certain altera- 
tions & the smoke ceased to issue until Feb, 4, 
when for a certain limited period on that day & 
following days it again issued. In the following 


July an information was laid for disobedience to 
the order. No evidence was given as to the cause 
of the issuing of the smoke, & the justices convicted 
applt. : — Held : first, that there was evidence 
justifying the conviction ; secondly, that as the 
nuisance w'as a continuing one Summary Juris- 
diction Act, 1848 (c. 43), did not apply. — Higgins 
V. Northwich Union Guardians (1870), 22 L. T. 
752 ; 34 J. P. 806. 

287. Construction of 1901 Act,s. 136.] 

— It. V. Taylor, No. 77, ante. 

288. Within three months of know- 

ledge of offence.] — Verney r. Fletcher (Mark) 
& 8ons, Ltd., No. 78, ante. 

289. Effect where inquest held.] 

— In case of an inquest being held, the information 
is in time under 1901 Act, s. 146 (1), if it is laid 
within three months after the offence has come to 
the knowledge of the inspector, or within two 
months after the conclusion of the inquest, which- 
ever period is the longer, provided it is laid within 
six months after the commission of the offence. — 
Boydel r. Levant Mine Adventurer.?, [1916] 
1 K. B. 692 ; 85 L. J. K. B. 923 ; 114 L. T. 416 ; 
80 J. P. 151 ; 14 L. G. 11. 471 ; 25 Cox, C. C. 300, 
D. C. 

Annotation Apld. Fcltou r. Heal, UU20] 3 K. B. 1. 

Limitation of time for criminal proceedings 

generally.] — Sec Criminal Law, Vol. XIV., p. 151. 

290. Removal by certiorari — Prohibition 

ag^nst.] — By 42 Geo. 3, c. 73, penalties were 
imposed on masters & mistresses working children 
in cotton mills more than a certain time during the 
day, & no certiorari was allowed. By 6 Geo. 4, 


PART VI. SECT. 1, 

o. Obstruction of inspector — Wkai 
aniounia to— 'Refusal to produce, books — 
SU re^yred by statute to be kept.}— A 
ronual to produce to an Inspector 
books not required to be kept In 
pmsuanoe of Factories & Shops Act, 
1912, is not an obstruction of the 
^Mctor in the execution of his 
duties, nor is it a delayina of the 
inspector in tho oxerciso of any power 
under tho Aot.— Bishop v. Uoohs & 
Sk I*«opRiKTARy, Ltd., 11914] V. L. U. 


, inspector— Place foi 

hotdino.) — Upon a prosecution foi 
obatruotina an inspector of faotorief 
« woritehops who was making **ex- 
ap^atlon & inquiry ’» under Factors 
& Workshop Act, 1878, s, 68 (4), the 
JustlMS harina held that “InniUrs 
for the purpose of carryina out the 
Act, oquid not leaally be made by 
ootaplainant except in plaoe whoM 


work is aivou out ” : — Ilcid : such 
decision was erroneous. — Squirk v. 
SWRKXEY (1899), 34 1. L. T. 26.— IR. 

q. Conviction — Appeal — Costa — 
Whether payable by inspector.] — 
Where a convictioa was obtained 
under Shops & Shopossistants Acts 
by on inspector of factories, & wcu 
quashed on appeal, costs wero not 
allowed aaainst tho inspector, the 
oaso boina a new one, & he beina a 

g ublio officer whoso duty it was to see 
> tho execution of the Act. — Gatexby 
r. Slattery (1897), 16 N. Z. L. It. 461. 
— N.Z. 


r. 

tories Act, 1894, s. 76, which aives 
an appeal aaainst a deoision or dirootion 
of an inspootor under that Act to the 
stipendiary maaistrato does not confer 
on tho maaistrato becuina such an 
appeal a power to award costs. Where 
a maalsCrato had ordered an applt. 
to pay costs to ui inspootor aaamst 


whose dirccliou he had unsuccessfully 
appealed, & tho Supreme Ct., on an 
application by tho applt., opposed by 
the inspector, prohibited the enforce- 
ment of tho order : — Held : the 
inspootor must pay the costs of tho 
application for prohibition, notwith- 
standina that he was a publio officer 
supportma a decision in his favour. — 
Andrew v, Ck)LLKRTON (1897), 16 
N. Z. L. R. 460.— N.Z. 

PART VI. SECT. 2. 

•, Assistant signing rtffislcr — Dutu 
of thopkeeper.] — ^Tho responsibility of 
a Bhopkeopor to have the neoeesary 
entries made under Shop Hours 
Bye-law No. 9 of tho Durban Muni- 
cipality is not an absolute obliaation, 
& a shopkoopor who does all he can 
to induce on assistant to sign the 
rcalstor cannot be convicted of oou- 
travenina the bye-law'. — Jordan v. 
Durban Pouob Inspector (1920). 
41 N. L. n. 207.— S. AF, 
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Sect 3. — Pcnaliies.] 

c. 63j additional reBtrictions were imposod as to 
working on Saturdays, & the penalties increased in 
amount were extended to foremen ; & it was 
further provided, that all the powers, provisions, 
exemptions, pencdtics, forfeitures, payments, 
I'emeaies, matters, & things contained in the former 
Act, except as varied by the prt'sent statute, 
should^ be as effectual for carrying the same into 
execution as if re-enacted : — Held : on conviction 
of a foreman for employing children on Saturday, 
contrary to the last-mentioned statute, the clau^ 
taking away certiorari was a provision of the 
former Act incorporated, by reference, in the new. 
— R. V. Peix (1830), 1 B. & Ad. 380; 9 L. J. O. S. 
K. B. 37 ; 109 E. R. 828. 

West Riding of Yorkshire JJ. 

(1834), 1 Ad. & Ei. 663. 

See, now, 1901 Act, s. 140 (4). 

291. Summons to appear day after service 

—Reasonableness of time allowed — In discretion oif 
justices.] — Where a summons under 7 Jk 8 Viet, 
c. 15, 8. 41, required defts. to appear & answer the 
charges on the day foUow'ing the service ; — Held : 
w the statute was silent as to the time to elapse 
between the service & tJie appearance, the justices 
were the proper judges of the reasonableness of the 
time, & they having held the notice to be suflicieni, 
the ct. could not say that it was necessarily bad, 
M ^ to wairant their interference. The due 
issuing & service of the summons are sufficient to 
give the justices jurisdiction. No appearance 
by deft, is nece^jary for this purpose, nor can it 
TO said that the justices acted without jurisdiction 
because, they proceeded to convict deft, without 
hearing any evidence in support of the charees 
preferred against him. 

If the justices have misconducted themselves 
&> acted matd fide, they may be liable to a criminal 
information. The question is, whether we can 
review the conduct of the justices in the ct. below% 
our common law jurisdiction by certiorari having 
been taken away. Unless it can be clearly show’n 
t^t they have ^ted altogether without juris- 
diction, W'c certainly have no power to do so 
(Lord Campbell, C.J.). 

The writ oi certiorari has been taken aw’ay by 
the statute ; it cannot, therefore, be granted if 
the magistrates had jurisdiction. The summons 
was duly served, & the magistrates, who were the 


proper tribunal for detennining the question, held 
the summons to be reasonable ; they had, there- 
fore, jurisdiction over the matter, & it was com- 
petent for them to proceed wdthout any appearance 
oy defts. They proceeded without evidence ; but 
that clearly does not show that they acted without 
jurisdiction (Pattbson, J .). — Ex p. Hopwood 
U850), 15 Q. B. 121 ; 4 New Sees. Oas. 174 ; 19 
L. J. M. C. 197 ; 14 Jur. 812 ; 117 E. B. 404 ; 
8ub nom. Re llopwooo, 15 L. T. O. 8. 134 ; 14 
J. P. 590. 

AnnokUitms: — Retd. Ex p. WUliams (1861), 2 L. M. & P. 

380; Osgood r. Nelson (1800), 10 B. & B. 119; K. v. 

Wbltflcld (1886), 16 g. B. D. 122 : 11. v. Olamorgansblro 

JJ. (1880), 6 T. L. n. G36 ; It. r. Nat BcU Liquors, 11022] 

2 A. C. 128. 

292. Maintainable against limited com- 

pany.] — A limited co., as the occupier of a factory, 
may be proceeded against for a contravention of 
1901 Act, 8. 137, in employing persons contrary 
to the Act. — R. V. Gainsford, etc., JJ. (1913), 
29 T. L. II. 359, I>. C. 

293. .] — Evans & Co., Ltd. r. 

London County Council, No. 214, ante. 

294. Liability of occupier — Child employed by 
independent contractor.] — W. was the occupier of 
a brickyard, &, received a sum from C. for the use 
of the yard. C. was to give his exclusive services 
in mal^g bricks, W. found the coal, but did 
not interfere in the management of the yard, & C. 
engaged his owm work-people ; — Held : W. was 
not liable under Workshops Regulation Act. 1807 
(c. 140), 8. 7, as an occupier where C. employed 
a child contrary to that Act. — Fitton v. Wood 
(1875), 32 I.. T. 554 ; 39 J. P. 040. 

295. Liability of employer — Child employed on 
casual visit to factory — Unknown to employer.] — 

B., a young person formerly in the employment of 
an occupier at the factory, one day called on a 
friend engaged at tlie factory, while waiting, did 
a little work after 0 p.m., but without the know- 
ledge of the employer. Setnble : the occupier was 
not liable to be convicted of employing B. after 
0 p.m. — M ay r. Bowers (1806), 30 J. P. 400. 

296. Employment during prohibited hours 

— How absolved.] — P rior v. Slaituwaitb Spin- 
ning Vo., No. 46, ante. 

297. Effect of stringent precautions 

to prevent.] — K ooers v. Barlow Sc Son, No. 47, 
ante. 

298. To penalty — Effect on action for 


PART VI. sect. 3. 

2061, J.iability of employer — Em 
plovmrni duriny prohibited hovr» — Hov 
a/^tred .] — An employer Is liable t< 
the penalty imposed by Bbops & Shop 
assistants Act, 1894, s. 5, as amendec 
oy Act of 1896, s. 5, whore an assistant 
employed by him to deliver goods Iron 
ms shop to customers by means of t 
horse & cart, docs so In an idle 6 
oOatory way. & so does not finish 6 
return mth the horse Sc cart until mon 
than half an hour after the prcscriboc 
tune for closing. But if the failure U 
rotum within tno time bad been caused 
by the assistant, after doUvoring th< 
goo^, choosing to go about some 
business of bis own, the employe] 
would not have been liable . — !$iaka 
GHAN ^C^PIN (1897), 16 N. Z. L. R 


298 i. — — To penally — Effect 
act^ for dttnutpes.J— The duties i 
wribod by Ontario Factories j 
R* S. O. 1887, c. 208, can be cnfoi 
only by penalty ; no civil Uabilit 


imposed on tbo owner of the factory, If, 
apart from the statute, bo would not 
have been liable at common law. — 


— 7 “ OeeHime by femaie — 

f,«****r« to pay minimum rate of wage . ) — 
Where a ponutt has been obtained 
under Factories Act. 1894, a. 65, for 
a woman or girt to work overtime in a 
iMtory, but the employer fails to pay 
the minimum rate of wage for such 
overtime required by the soot,, the 
Iiormit cannot for that reason l>o 
treated u non-existeut, so m to leave 
the employer opou to be oonviotod Sc 
fined under s. 5.6 for an offeuoo against 
*• 64, as ho would be if be had never 
obtained a permit at all. Nor can 
tlm employer lie convicted, on an 
information charging him with ” failing 
to pay the woman or girl for the 
overtime ** a rate of wage of not less 
than sixponoe an hour.'* 

But he could bo oonviotod Sc fined 
under s, 67 of tbo Act on an iulonua* 


tion charging him with ** employing " 
a person In uis factory ** contrary to 
the provisions ” of the Act. — B ha-NA* 
GHAN V. KiRKCALDIK SC BTAINS (1899). 
17 N. Z, L. IL 634.— N.Z. 


a. Proceedinga for enforcement — 
S^trate proceedinga for aeparate 
offences .] — Occupier of a factory was 
charged for that the factory was un* 
lawfully not kept In conformity with 
tbo Act in that every part of the mill- 
gearing was not seouroly fonoed. Ho 
pleaded guilty. Beparaie prooeodlngs 
wore then taken against him for that 
on the same date the factory was un- 
lawfully not kept in conformity with 
the Act in that tbo fiy-wbeol was not 
securely fenced : — Hem: the offenoo 
charged in the informations were 
separate offences for which oocupor was 
liable to separate proooodings under 
Factories Sc Shops Act, 1919, No. 89, 
ra. 33 Sc 60. — ^Armitaok v. ARffBVRX 
(1914). 14 S. R. N. 8. W. 42; 31 
N. B. W. W . N. 29.— AU8. 


b. 


Nut permitting emuhntee 



Part VI. — ^Administration and Penalties 


943 


damages.] — Gboves v. Wimborne (Lord), No. 80, 
ante. 

290. Not affected by contributory 

negUgenoe->Of workmen injured by employer's 
neglect.] Factory & Workshop Act, 1878 

(c. 16), 8. 82, “ If aay person is killed or suffers 
any bodily injury in consequence of the occupier 
of a factory having neglected to fence any 
machinery . . . the occupier of the factory or 
workshop shall be liable to a fine not exceeding 
iBlOO, the whole or any part of which may be 


applied for the benefit of the injured person or his 
family or otherwise as a Secretary of State de- 
termines ’* : — Held : where a person had been 
injured by the occupier’s neglect to fence, the fact 
that the injury was proximately caused by such 
contributory negligence on the part of the injured 
person as would have debarred him from main- 
taining a civil action was no answer to a complaint 
under the above sect. — ^Blenkinsop v. Ogden, 
11898] 1 Q. B. 783 ; 07 L. J. Q. B. 537 ; 78 L. T. 
554 ; 48 W. R. 612 ; 14 T. L. R. 300 ; 42 Sol. Jo. 
4.50. 


to have a half -holiday .] — Dangerfirld 
r. McDonald & Co., lliU4J V. L. U. 
357.— AUS. 

o. Employing at leas than 

minimum rate of ivagea — Defence.}— 
Knowledgo & wilfulness are not 
nooessary for the commission of an 
offouco under B'aotorics Shops Act. 
1915 (No. 2650), 9. 226 (1) (a). For a 
prosecution for employ Ins a person 
at a lower rate of wages than the rate 
determined by a special Board, it Is 
no defenoo that deft, paid such wages 
under a reasonable belief In facts which 
if true would have rendered him not 
guilty of an offence. — Duncan v. 
Kllw, I1916J V. L. It. 325.— AUS. 

d. Paying less than ordered 

rate of wagcB.] — The wonl “ employed ’* 
In the expression “ employed on time 
wages for a nunilior of hours loss than 
the number of hours of an ordinary 
week’s work ’’ in Factories & Shops Act, 
1922, 8. 18 (3), relates to the actual 
number of hours during which in any 
one week the employee has In fact 
worked. Sc not to the terms of tho 
contract under which he was engaged. 
A., who lieforc Sc after the week ending 
June 6. 1923, hud been Sc remained in 
the employment of C., had worked 
during that w'oek only 391 hrs., 
having done no work on June 4, which 


was a public holiday. The Wages 
Board in his trade h^ fixed 48 hrs. 
a.s tho ordinary week’s work, Sc the 
rate of wages as £4 3s. Od. C. paid 
A. £3 7s. lid. in respect of the 391 
hrs. during which he had worked : — 
Held : C. was properly convicted. — 
Bishop v. Concrete Constructionh 
Propriktary, Ltd., 1192.3) V. L. 11. 
(138.— AUS. 

e. For breach of deierminaiion 

of Orocera* Board — Employment of 
“ improver "] — Slattery v. Bishop, 
11919] V. L. U. 675.— AUS. 

f. Extent of liability.] — Ac- 
cused, w'ho was the manager of a 
textile mill, employed 18 workmen 
to work at his mill after 7 p.m. in 
violation of Indian Factories Act, 
1911, 8. 29 (1): — HeM : accused was 
liable to bo convicted & sentenced 
separately in each of the eightiH>n 
cases. — It. V. Johnson (1919), I. L. It. 
41 Bom, 88. — IND. 

g. Employment of Fetnalea 

tt Othera Act. 1881 — What must be 
proved.] — McBride v. Gamble, Nolan *a 
CASK (1889), 7 N. Z. L. It. 396.— N.Z. 

What information 
must contain.] — McBride v, U.imblf., 
Biklby’s C.\sk (1889), 7 N. Z. L. It. 
393.— N.Z. 


k. Regiatration of factory — 

Payment of annual fee.] — ^The occupier 
of a factory whose factory turn once 
biNin registered under Factories Act, 
1991, cannot be proceeded aminst as 
the owmer of an unregisteron factory 
provided he has paid the annual foe 
lequlred by tho Act. — Ferguson t>. 
Van Breda (1893), 11 N. Z. L. It. 
761.— N.Z. 

l. LialnlUy of occupier — Manager 
of factory not occupier,] — The manager 
of a ginning factory at D., resided in 
a part of the premises on which the 
factory stood. He was charged with 
liaving uegloctcd to fence certain 
machinery in the factory : — Held : 
accused was not liable to conviction 
under Indian Factories Act (XV. of 
1881), 8. 15 (1) (c), since the manager 
of a factory cannot be said to have been 
tho occupier thereof. — H. r. Ham- 
PKATAP (1905), I. L. 11. 29 Bom. 423. — 
IND. 

m. Jlolidaya — Non - payment of 
ivagea — Whether penalty provided .] — 
Factories Act, 1891, 6. 58, did not 
provide any ptmalty for n breach of its 
provDions, Sc no iienalty in such a 
case could bo inllioted under sect. 61 of 
tho Act. — V an Bred a r. Ferguson 
(1803), 11 N. Z. L. K. 764.— N.Z. 
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Family Arrangements. 


Part I. — Meaning and Formation 


Sect. 1.— IN GENERAL. 

1. Distinguished from dealings between 
strangers J — (1) By indenture made in 1827 
between 11. P. & his eldest son D. P., reciting that 
R. P. P. of C<. was seised of large real estates, was 
nev^er married, & was then in a state of ment^ 

bodily imbecility ; that in the event of his 
d>Hlng so seised, intestate & without issue, R. P. 
as his heir-at-law would be entitled to the reversion 
of liis estates in fee ; that R. P. was desirous of 
having a commission of lunacy sued out for the 
protection of R. P. P. & his property & his own 
reversion, & that D. P., at R. P.’s request, agreed 
to sue out prosecute such commission & take 
other necessary law proceedings at his own 
expense, in R. P.’s name ; R. P.. in consideration 
of the agreement & of love & affection for D. P., 
covenanted to convey all the estates that would 
descend to him on the decease of R. P. P. to the 
use of himself for life, remainder to the uses 
expressed respecting the estate of R. in D. P.’s 
marriage settlement, being for the benefit of D. P. 
& the heirs male of the marriage. The commission 
was accordingly issued ; R. P. P. was declared 
a lunatic, & D. P. was reimbursed for his expenses 
out of his estate. R. P. was then 63 years of age ; 
the lunatic was 40 ; D. P. was younger. The 
lunatic died in 1829, & R. P. entered into possession 
of liis real estates, & conveyed them to his second 
son, R. H. P., for valuable consideration. On a bill 
filed by D. P. to set aside that conveyance & for 
specific performace of the covenant, R. P., by his 
answer, said he entered into it without legal advice, 
by fiaud, imposition & misrepresentation on the 
part of D. P. It was proved in evidence that both 
parties employed the solr. who prepared the 
indenture under advice of counsel for each ; that 
R. P. read it & heard it read before executing it, 
& afterwards as well as before expressed his 
desire that the estate of C. should be united to the 
estete of R. & go to his eldest son : — Held : regard 
being had to the ages & relative situation of the 
parties, &; to the l^nefits secured by the issuing 
of the commission, there was some, &- not very 
inadequate consideration for the covenant. 

(2) Deeds in the nature of family arrangements 
are exempt from the rules applicable to other 
deeds ; the consideration for the former being 
partly value, & partly love & affection. — Persse 
V. Persse (1840), 7 Cl. & Pin. 279 ; West, 110 ; 4 
Jur. 358 ; 7 E. R. 1073, H. L. 

AnnataHons : — Aa io (2) Apld. WiUlama r. Williams (18C5), 
2 Drew. & 8m. .378. OeneraUif, Msiltd. Penwe v. Perew* 
(1856), 2 Jur. N. 8. 551. 

2. ,] — The ordinary rule as applied to 

strainers or to persons not placed in that peculiar 
relation does not apply, but a new & distinct set 
of principles are applicable to the peculiar relation 
which subsists between them, the foundation of 


which principle is a duo regard for what in the most 
extended view of the matter has been found to be 
most for the interest of families (Romilly, M.R.). 
— JoDRBLL V, JoDiUfiLL (1851), 14 Beav. 397 ; 
51 £. R. 330. 

AnnoUiHona : — Hart r. Tribo (1854), 23 L. J. Ob. 402 ; 
Macrae v. Harness (1210), 103 L. T. 622. 

3 , ,] — HooHTON r. Hoghton, No. 87, post, 

♦. .J — HOBLYN V. IIOBLYN, No. 101, JHtSt. 

5. Distinguished from sale of reversion.] — 

Where a tenant for life purchased the reversion 
of his nephew in the family estate : — Held : the 
transaction fell witliin the ordinary rule as to 
reversionary interests, & was not to be regarded 
aa a familv arrangement. — Talbot r. Staniporth 
(1801), 1 John. & H. 484; 31 Ij, J. Ch. 197; 
5 I.. T. 47 ; 7 Jur. N. 8. 961 ; 9 W. R. 827 ; 70 
E. R. 837 ; oii appeal (1862), 0 L. T. 794, L. C. 

Annotations: — CSODSd. O’Rorko r. Dolingbroko (1877), 2 
App. Cajj. 814. Fry r. Lanu. He iVy, bit let r. 

Uu8h (1888). 40 Cb. D. 312. 


Sect. 2.— WHAT ARE FAMILY ARRANGE* 

MENTS. 

SPB'SEtT. 1 . — ^Agreements to Settle or 
Rksetti.e Property. 

6. C!ovenant to settle property on nephew — 
To reconcile father & son.] — Wiseman v. Roper 
(1645), 1 Rep. Ch. 158; 1 Eq. Cas. Abr. 16; 21 
E. R. 537. 

AnnolaHons : — Reid. Skirrao r. Moyrick (1730), 2 Com. 700. 

Ment^ Frankland r. Frunkland (1753), 1 Dick. 231. 

7. Resettlement to provide for Illegitimate 
children.] — Stapilton r. Stapilton, No. 48, post, 

8. .] — Testator gave his residuary estate to 

Ills tlirec daughters in equal sliarcs, with power 
to them, in case they should leave issue, to appoint 
to such cldldren or child, in such manner as they 
should choose. One of the daughters, with the 
consent of her only daughter & her husband, 
executed an appointment of her share, in the 
nature of a resettlement, & therebv gave £2,000 
to a natural child of a deceased chila, & appointed 
the residue to the daughter for life, & then to her 
children. After the death of the mother ^ her 
daughter & her liusband : — Held : this arrange- 
ment between the parties, in the nature of a family 
settlement, was valid, & the appointment was 
gjod. — Wright v. Goff (1856), 22 Beav. 207 ; 25 
L. J. Ch. 803 ; 27 L. T. O. 8. 179 ; 2 Jur. N. 8. 
481 ; 4 W. R. 522 ; 62 E. R. 1087. 

AnmAaiion : — RMd. He Tumer’ii 8. K. (1884), 28 Ch. D. 205. 

9. Agreement by parent dc child — To alter 


PART I. SECT. 1. 

s. General rule.) — Family arrange 
meats are exempt from the ordinary 
rule whiob affects other deeds, ovei 
as against creditors, the oonsideratloni 
boi^ composed partly of natural lov( 
Sc almtlon, partly of value. — Keabnki 

.. b. ii. 223; 11 

E. L. IL 401.--GAN. 


b. DiMinguiahed from contract of 


sale <£* purchase .] — A deed by which the 
wife’s father conveys lands to the 
hnsband Sc wife, in consideration of an 
annuity paid to himself. Sc under which 
the spooses take a Joint interest during 
their Joint lives Sc the survivor takes 
the whole, is not a contract of sale Sc 

f >urcbaso, but a family arranmment. Sc 
s the source Sc measure of the rights 
acquired by each of the spouoes. — 
Brodmkr V, Abthttr (1828), 67 L. J. 


P. C. 148.^HANNEL ISLANDS. 

PART 1. SECT. S, SUMSCT. 1. 

e. Agrtemeni between husband 
wtfe-^ProvUHng for wift*s maintsnanes 
— During separaHon,]-^A. husband Sc 
wife were living aeparate. In oonse- 
quenoe of adultery by Ute husband. Sc 
proooedings wore about to be taken 
against bim for divorce Sc alimony. 
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Part L— Meaning and Formation. 


limitations of settlement.]— 3 

01 » potti. 

10. & provide for sisters.] — WvfHEii 

T,FA’ r. WYf’IlEKLEY, No. 60, jmt. 

11 , ,]— Davis v. Uphill, No. 90 

poHt. 

vcuauh lov lii'e, & a son, 
tenant in" tail, in 1831, joined in mortgaging the 
estate, to secure pavmpnf r.f « 


into eflfect. A. M., the widow of T. 0., commenced 
a cross action to enforce the marriage contract 
of 1834, & for a declaration that the deed of 
1847, so far as it purported to vary that contract, 
was void: — Held.- ' ' 


the ct. would not interfere 
3 (1889), 61 L. T. 789 ; 38 

.] — See Nob. 41- 


>ate : — Held : neither 
the agreement, or 
ai/yeuvuiiiy acted upon it, in the lifetime of the 
father, the ct. could not, after the death of the 
father, enforce the sneciflc 


13. Providing Jointure for mother.] 

— Hartopp V. Haiitopp, No. 112, pout. > 

14. Settlement In consideration of marriage — 
Giving estate for life to mother of Intended wife — 
Release of property subject to dower.] — .roxKs r. 
Boulter, No. 136, post. 


17. Agreement by heir-at-law of lunatic to 
settle property— On trust of family settlement.] — 

Perssb V. Persse, No. 1 , ante. 

18. Airrs^niAn* i.-*—- ■ — •- 

v/. cb uomiciied Englishman, in 1834 married 
M. an Italian lady. On Jan. 11, 1834, prior 
the marriage, a contract in Italian was executed 
the terms of the Sicilian law - *• 


xuBcui/jeu me real estate in 
Jand beloncimr to qv p ..-.i-- ^ - 

contract auue w, 1880, T. C. & his 

wife executed a deed confirming the contract of 
1834, & declaring the deed of 1847, so far as it 
purported to vary that contract, void. T. 0. died 
m 1887, & by his will j 


Sun-sp:f T. 2 . — Agreements for Division op 

Property. 


19. Agreement made before death of ancestor.] 

— Two article that whatever J. S. shall by hw 
will leave to either of them should be equaUy 
divided betwixt both ; such agr^ment 
also if after this one of them contrives that J. S. 
shall leave part of his estate to a third j^rson in 
trust for him, this is within the articles. — 

V. Newland (1723), 2 P. Wms. 182 ; 24 E. R. 691, 


L. 0. 

AnnoUUUms Dubenham ^ ^5* 

27B. CoDSd. Wright v. Wright (1750), 1 Vob. Sui.^9. 
PoUd. Wethcred v. Wethcrod (1828), 2 bim. 183. 

Lyde v. Myim (18.33), 1 My. & K. 683 „C0D8d. 
p' Hoghtou (1852), 15 Beav. 278 ; 
licynolda v. Oodleo (1859), ^>bn. 

Hill (1887), 5G L. T. 426. Smith r. Baker (1842), 

1 \' xr fr 9*23 ■ (*>nek r. Field ( 1850), 14 Jur. 951 . 


20. .] — An agreement between two 

persons, liaving expectations from a third, to 
divide equally whatever he might leave them, is 
valid. — Harwood v. Tooke (1812), 2 Sim. 192 ; 


57 E. B. 761, L. C. 

AnnoUitimis:~FoM. Wethored r. Wethcred (1828). 2 
Sira. 183; Hyde r. White (1832), 5 Sim. 524. AW^d. 
Lydo V. Mynn ( 1833 ), Coop. Irwp. Brough. 123. gaW. 
Houghton V. Levs (1854). 24 L. T. O. S. 201. R^. 
Hnwtorw. Hivlh.wpll. Ex StunrLs (1864), 2 bra. & Q. 498, 


21, ,] — An agreement between two sonr, 

to divide equally whatever property they may 

receive from their father in his lifetime, or become 

entitled to under his will ^ 

wise, from him, is not c< 

but will be eiiforced in 

Wethered (1828), 2 Sim. 

Annoiaiums FoUd. Hyde r. White (1832), 6 Sim. 524. 
Apprvd. Lyde v. Mynn (1833) 

FoUd. Houghton v. Locs (1864) 


The result of a negouaiion was an 
agreement by which the husband 
undertook to pay his wife £60 a year 
during the time they lived separate, 
8c a part of the income from omninv. 
ment in his profession: — Held:' tfie 
agreement was in the nature of a 
family arrangement, 8c for auflinJAn* 
ti-n. 

(1888), 7 1. Oh. 

PART I. SECT. 2, SUB-SECT. 2. 

jM ^ 


oj aoublful riahta. 1 
— On the death of testator, his sons, 
on hearing the contents of the will, 
came to the conclusion that a mistake 
had boon made. In order to avoid 
litigation 8c expense, an agreement was 
drawn up 8c aimed by the five brothers 
08 parties, the othm* 
the will 


598.— AUS. 

Effect of ttwnf of eonsidera' 

turn — No compromtae of dialed etaim. 1 
— ^Testator devised land to his widow 
for life, 8c, after her death, to ^o 
nephews, & in the case of the death of 
them, or either of them, in hla own 
lifetime ho devised the share of aooh 
deceased to the heir*at>law. One 
nephew of testator died tn 1S58, 
leaving two sons 8c two daughton. 
Testator died in 1866, 8c hla widow In 
1870. Upon the death oi testator’s 


J. — ^voL. xxrv. 
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FAUXLY ABBA2l0XiaBMm 


Sect 2 . — Wlud are famUjf arrangemenis : SuXhtteeL 
2. Std, 3.1 

23. .1— Guay r. On.w (1S43). \ t*. T. O. H. 

3S5. 

24 . .3~Coniract8 made during liie life- 

time of tostator, & fairly obtained, by persons 
Jiving in expectation of receiving Inmefite under 
his will, to divide among them any such benefits 
after his death, if amounting to agreements to use 
undue influence upon testator, are ba^^ ; but they 
are good if amounting to agreements disinterestedly 
to abstain from interfering with testator & will 
be upheld where there is mutuality of considera- 
tion. 

A father & liis two daughters, married women, 
& botli upw'ards of forty years of ago, agreed to 
divide the benefits to be received by them under 
the will of the father’s brother, 'who was living : — 
Held : there was no ground for saying that pltf. 
had exerted any undue influence ; the agreement 
was fairly obtained ; & there was no ground for 
.Maying that the consideration was illegal as beii^ 
against public policy. — HiQoiNS r. Hill (1887), 

L. T. 426 ; 3 T. L. II. 403. 

25. Agreement to divide money directed to be 
laid out In land & settled.) — Money devised to be 
laid out in land to the use of B. in tail, remainder 
to the use of O. in fee ; B., having no issue, agrees 
with 0. by deed to divide the money, & befoi*e 
this agr^ment is executed B. dies ; this agreement 
shall bind in favour of Ids exora. — G arteu t\ 
Carter (1733), Cas. iemp. Talb. 271 ; 25 E. K. 
773, L. C. 

26. Agreement made after death of ancestor — 
Disputed will.] — Gascoyne v. Chandler (1755), 
3 8wan. 418, n. ; 36 E. U. 932, L. C\ 

JnnokUion : — FoUd. Wllcocks r. Carter (1876), L. R. 19 Eq. 

«i27 • 

27. .] — Neale r. Neale, No. 46, 

post. 

28. .] — J. by w'ill, gave one moiety of 

a bam to his son, the deft., in fee ; certain real estate 
to luB daughter 11., a piece of land & six messuages 
to his daughter M. in fee ; & the other moiety 
of the bam & two cottages to a third daughter, 
the pltf., in fee. J. w’as entitled to three of the 
messuages devised to M., also to two cottages A 
to pi^ of the bam, for an estate for life, with 
remainder to his son, deft., in fee. After the 
(‘xecution of the will, the terms of which were 
known to the family, by the advice & with the 
concurrence of J. in order to avoid disputes an 
agreement was entered into by the four children 
wlicreby pltf. agreed to assign her moiety of the 


hnm to dcli.| deft* on hli oeft ^ 

thej^ eottosM to pltf. 

On » bin for Rii^o p««mn«Be^ the ct. 
the agreement t—HsId ; the smallness 
consideration did not support dert.*s case aa fhl 
ct. did not Miudder the wIeqtMoy or taSe^u^y 
of the consideration in a lamfiy agreement 
especially when entered into between near relations* 
— Hovohton V. Lkes ( 1864). 24 L, T. O. S. 201 • 
1 Jup. N. R. 862 ; 3 W. It. 133. 


29 . .] — By a deed made between 

the residuary legatee under a will & some of the 
other next of kin, after reciting that the will had 
been made, but a draft only of it had been found, 
&, tliat the other next of kin were desirous of giving 
full elTcct to the will, the other next of kin assigned 
to the residuary legatee the estate of testator. 
One of the other next of kin afterwards applied 
for administration to estate of testator as if he 
had died intestate : — Held : the Ot. of Ch. had 
jurisdiction to restrain proceedings in the Ct. of 
l^obate, but on the construction of the deed 
there was nothing in it to prevent the other next 
of kin from obtaining administration. — W ilcx>cks 
r. Carter (1875), 10 Ch. App. 140 ; 32 B. T. 444 ; 
23 W. K. 530, L. JJ. 

30 . Will supposed to be lost.] — A deed 

conveying the property of &n intestate, upon 
trusts, in pursuance of an agree.ment for the 
division of such property, made soon after the 
death of the intestate, between his sister & heiress- 
at-law, her husband, &> her illegitimate son, & 
which agreement was founded on t he 8upi)osition 
that the intestate had made a will disposing of hi.s 
projierty in favour of the illegitimate son, which 
will had not been found : — Held : not to be 
voluntary within 27 Eliz. (c. 24) ; but supported 
& enforced against the heiress-at-law « her 
husband, & also against subsequent purcliasers 
from them for valuable consideration with notice 
of the trust deed. 

Under the agreement & trust deed other children 
of the sister & heiress-at-law, both legitimate & 
illegitimate, besides the child in whose favour it was 
suggested that a will might have been made, took 
interests in the property of the intestate ; & it was 
held that the deed was not voluntary as to such 
other parties, but that they were within the 
consideration of the family contract. — Heap v. 
Tonoe (1851), 9 Hare, 90 ; 20 L. J. Ch. 661 ; 68 
K. H. 427. 

AnnolaHone: — ^Befd. ForU r. Stuart (1862), 16 Beav. 493; 

Clarke r. Wrislit (1861 ), 6 U. & N. 849 ; Wrlffht r. DickeJi- 

H<ni(1861), 4 L. T. 21 ; .Salt r. Standlsb (1863), 2 New Rep. 

.673. 


widow, the throe surviving children 
of the deceased nephew entered into 
possession Sc enjoyment of the land 
in question under the belief that they 
wore tenants in common of one 
undivided moiety thereof, the surviving 
nephew being entitled to the other 
undivided moiety. From time to 
time leasts Sc sales of portions of the 
land were made, in which all parties 
joined. Sc in 1885 a partition do^ was 
executed of part of tne unsold portion : 
— Held : as there was no consideration 
therefor. Sc no compromise or settle- 
ment of any disputed question, the 
partition dood Sc othm dealings could 
not be supported as in the nature of 
family arrangements. — B aldwiit e. 
Kinostonk (1890), 18 A. R. e3.><CAN. 

I. AdditUm to properly de- 


vised .] — The will of a proprietor, 
who died in 1864, disposed of a 
samindari. Sc of one village within It, 
as two distinct properties, giving the 
samindari to the testator’s two widows. 
Sc the village in equal shares, in per- 
petuity, to tho two brothers of his 
junior wife. Neither of the two 
brothers took possession of their 
rospoctivo moieties on testator’s death. 
Sc the whole village was treated for 
some time as part of tho samlndarl, the 
profits of it being received by, or on 
behalf of. tho widowr. One of the 
brothers having died, loavtog a son, 
who Buooeeded to his rights in the 
village, a family arrangement was made 
that the entirety of It sboold be made 
over to the surviving brother, the son 
of the other receiving from the widows 
satisfaction in lien of his moiety. 


The junior widow having died, the 
senior got possession of the village, 
alleging that tho surviving brother had 
merely boon appointed to act as 
manager of it on behalf of herself Sc 
her oo-widow : — Held : the transaction 
w'as good Sc valid as a family arrange- 
ment; Sc tho surviving brother bad 
made ont his title to tho whole village. 
— Vkllakki Venkata Rama Rau e. 
Papamma Rau (1898), I. L. 11. 91 Had. 
299 ; L. R. 25 Ind. App. 8. — INI). 

f. Dispute os io ^utres of 

next of Arin.l— M illkb v. Habbibon 
(1871), I. IL 5 Eq. 394.— IR. 

h. Trustee of %eiU textAeing 

beTteJUs.) — MoGaul v. FrabBR (1915), 
34 N. Z. L. R. 680.— N.Z. 
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Sbct. S.-^ORMAUTIES. 

Formalities of execution of deeds.] — See Deeds, 
Vol. XVII., pp. 199ct«cg. 

81* Whether parol agreement enforceable — 
Disposition of personalty — Statute of Frauds.] — 

A question upon the construction of a will whether 
the Mrsonal estate was wholly or partially dis> 
posed of, was not decided ; an agreement upon 
the subject, though the instrument that was 
prepared was not executed, beii^ established, as 
clear, fair, Sc reasonable, not within above Act, 
concluded with full knowledge of the circum- 
stances, & not waived, & the bUl, in effect, though 
not in terms, praying a performance. — Gibbons 
V. Gaunt (1799), 4 Ves. 840 ; 31 E. R. 436. 

AnnoiaHona : — Consd. Stewart v. Stowart (1839). 6 Cl. & Fin. 
911. Mentd* Fox v. I^r8ton Sc Hordern (1837), 1 Curt. 
494. 

82. Disposition of realty — Part per- 

formance.] — One ^ves her son other lands in 
lieu of lands ent^ed, & by her will gives the 
entailed lands to her daughter, & takes a bond 
from her son, to permit her daughter to enjoy the 
entailed lands. The son dies, leaving an infant 
son, who being in possession of the lands that came 
in recompense, brings an ejectment for the 
entailed lands. By reason of the infancy of the 
grandson, the bond could not be sued. The 
daughter brills a bill, & is decreed to be quieted 
in possession of the entailed lands, until six montlis 
alter the infant comes of age, & then the infant may 
show cause. — Thomas v. Gyi.es (1691 ), 2 Vern. 232 ; 
23 E. R. 730. 

-.] — STOCKI.EY V. 

No. 147, post, 

34, .]— Neale v. Neale, No. 

46, poai» 

36. .] — In 1831, A. made a 

win by which, after certain provisions for his wife, 
he gave all his property to his two sons equally ; 
but this will was not admitted to probate, being 
incomplete. At an interview between the brothem 
shortly after the will had been refused probate, the 
elder brother declared that the invalidity of the 
will should make no dilference, & that the property 
should be “ not mine, or thine, but ours.** No 
agreement in writing was made, but for twenty 
years after the death of A. the two sons carried 
on the partnership together, & dealt with the 
whole property, rem & personal, as if it belonged 
to them equally, & the widow never insisted on 
her rights in her husband’s property. In 1851 
the partnership was dissolved. The younger 
brother having died, his representative filed a bill 
for the equal division of the property ; — Held : 
there was sufidcient evidence of a family ajrange- 
tnent which the ct. would uphold, although there 
ivas no formal contract between the parties. 
A family arrangement may bo such as the ct. 
vill uphold, although there are no rights in dis- 
mte ; & if sufidcient motive for the arrangement 
8 proved, the ct. will not consider the quantum 
f the consideration. — ^Williams v, Williams 
1867), 2 Oh. App. 294 ; 30 L. J. Oh. 419 ; 16 
i. T. 42 ; 16 W. R. 667, L. 0. & L. J. 
nnoiatian .‘—Held. Sadlolr v. Batter (1807), 15 W. R. 1219. 


Specific performance generally, see Specific 
Pebforjiancb. 

86. Agreement not inferred from course of 
dealing — Division of residue — Acquiescence.] — 

During the life of the son, &; till the time of lllii^ 
the bUl, which was twenty-four years after his 
death, all the members of the family had believed, 

&> had done many acts on the belief, not the result 
of legal discussion, but a mere family assumption, 
that the son was not entitled to a share of the 
residue as one of the next of kin, but that his title 
to the property expired with his life estate ; — 
Held : this was not such an acquiescence in a 
family arrangement as prevented the son’s personal 
x'epresentatives from enforcing their claim. 

I concur in dismissing the appeal without costs, 
considering the long acquiescence which there 
has been (Lord Campbell, 0.). — ^Bullock v. 
Downes {I860), 9 H. L. Caa. 1 ; 3 L. T. 194 ; 
11 E. R. 627, H. L. ; affg. S. 0. nom. Downes 
V. Bullock (1868), 25 Beav. 54. 

Annotations: — Mentd. Chalmers v. North (18(50), 28 Boav. 
175 ; L^a v. Maascy (1861). 3 De O. F. Sc J. 113 ; Koy^ 
V. Royda (1863), 1 New Itop. 516; Mitchell v. Bridges 
(1864), 11 L. T. 727 ; Travis v. Taylor (1866), 12 Jur. N. S. 
701; Stockdale v. Nicholson (1867), L. 11. 4 £q. 359 ; 
He Ronidlug’s Scttlmt. Trusts (1868), L. It. 6 £q. 601 ; 
White V. Springett (1869), 4 Ch. App. 300 ; Day v. Day 
(1870), 18 W. K. 417 ; Cusack v. Rood (1876), 24 W. R, 
391 ; Re Morloy’s Trusts (1877), 25 W. R. 825 ; Mortimer 
V. Mortimer (1879), 4 App. C^as. 448 ; Stnrge v. 6. W. Ry. 
(1881), 19 Ch. D. 444 ; Clarke v. Hayue (1889), 37 W. R. 
067 : Hood V. Murray (1889), 14 App. Cas. 124 ; Re 
King's Settlmt., Qibson v. Wright (1889), 60 L. T. 745 ; 
ReH^, Williams v. Da^es (1890), 44 (3h. D. 484 ; Re 
Nash, PraU v. Bovan (1894), 71 L. T. 5 ; Re Ford, Patten 
tK Sparks (1895), 72 L. T. 5 ; Re NVUson, WUson r. 
Batonelor, 11907 J 2 Ch, 672 ; Re Hobv, Hewlett v. New- 
ington, [1908] 1 Ch. 71 ; Re Nightingale, Bowden v. 
OrilfithB, (1909) 1 Ch. 385 ; Re Winn, Brook v. Whitton, 
11910] 1 Ch. 278 ; Re Hclsby, Neate e. Bozie (1914), 84 
L. J. Ch. 682 : Re MeUish, Day v. Withers. 11916] 1 
Ch. 562 ; Hutchinson v. National Refuges for Homeless Sc 
Destitute Children, 11920] A. C. 795. 

37. Maintenanee of step-children — Onus 

of proof.] — In 1875 deft, married a widow with 
four children, two sons & two daughters. She was 
possessed of property producing an income of 
between £2,000 Jk £3,000 per annum. She died 
in 1888, having by her wUl appointed deft, sole 
exor. dc trustee, & bequeathed the residue of her 
estate upon trust in equal fourth shares, one being 
for each of the three younger children of her first 
marriage, namely E. & W. the daughters, & 0., 
one of the sons, & the other fourth for deft, for 
life, with remainder to the only child of the marriage 
of deft, with testatrix. At the time of the death 
of testatrix, her daughters E. & W. were of the 
ages of twenty-six & twenty-four respectively. 
Testatrix contemplated that they would after her 
death continue to reside with deft., which in 
fact they did, E. until her marriage in July, 1899, 
& W. until deft, himself married again in May, 1901. 
E. & W. brought an action against deft, daiming 
an account of the income to which they were 
entitled under the will of testatrix from the date 
of testatrix’s death. Deft, stated that shortly 
after testatrix’s death he made a verbal arrange- 
ment with E. & W. that in consideration of their 
contributing or permitting him to retain the whole 
of the income of their shares of the tru^ e^te, 
he should bear the cost of their maintenance as 


PART 1. SEOT. 3. leaving this provinoe & remain Sc Sc apsumed the whole charge of the 

831. Whether parol agreement en- support their mother & sipter, a would support of his mother Sc sisters— 

reeabU — Diepotuion of reattg^Part oonvey to A. a portion of the land on Hela : this was a sufficient part per- 

rformanoe.}^., the owner of zeal which A. was thou residing & assisti n g lonnanoe to take the ease out of the 

bate, pronused his brother A. that In their support. In oonsequAuoe of Statute of Frauds. — M cDonald v. 

he would abandon his Intention of snoh request Sc promise, A. did remain McKinnon (1878). Sft n* io _ 
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Sect, 3, — Farmdliiies, Sect, 4. Part II. Sect. L ] 

members of his household, & pay or provide the 
money for the payment of their personal expendi- 
ture, including any cash that they might require : — 
Held : the onus lay upon deft., to make out that 
ho brought home to the minds of the daughters 
that they were to pay for their maintenance ; & 
he had failed to discharge it . — Re Moulton, 
Grahame V. Moulton (1900), 04 L. T. 454 ; 22 
T. L. R. 380, C. A. 

38. Agreement must be executed by all parties.] 

— The eight cliildren of A. being entitled to a fund, 
equally, in the event of their surviving B., seven 
of them, in pursuance of an arrangement made 
amongst themselves whilst the eighth, J., was in 
India, executed a deed by •which they & he were 
made to covenant with each other reciprocally, 
that, in case any of them should die in 14. ’s life- 
time leaving a child or children, such child or 
children should be entitled to the share or shares 
of his, her, or their parent or parents, in such & 
the same manner as if such parent or parents had 
survived B. J. never executed the deed ; but 
he & six of those who did execute it survived B. 
The other left children, A those cliildren claimed 
to be entitled, under the deed, to their parent's 
share : — Held : the deed was made upon the 
assumption that all the persons named as parties 
would execute it, &, as one of them had not 
executed it, it was not binding upon the others, 
though they had executed it. — 1*eto r. Peto 
(1849), 16 Sim. 690 ; 13 L. T. O. S. 134 ; 13 
Jut. 046 ; 60 E. R. 1003. 

Jnnotation .—Apia. Bolltho V. HUlrar (1865), 34 Bear. 180. 

39. .] — A deed of arrangement was exe- 
cuted by various members of a family, whereby 
they agreed to resign in favour of each other 
the right, in a certain form, of survivorship, to 
which they were entitled in case they survived a 
tenant for life. One of the parties to the deed was 
a married woman who survived the tenant for 
life, & died without having confirmed the deed : — 
Held : she was not bound by the deed, &, conse- 
quently, it was binding upon none of the parti(‘s to 
it. — Bolitho r. IIili,yar (1805), 34 13eav. ISO ; 
11 .Tur. N. H. 550 ; 13 W. R. 600 ; 55 E. K. 003. 

Stamp duties.] — See Revenue. 


Sect. 4.— PARTIES. 

40. Party under disability — Reversioner.] - Bel- 
lamy V, Sabine, No. 58, po^f. 

See, furikeTt Fraudixent & Voidable Con- 
veyances; Money & MoNEY-IiENDiNo. 

41. Infant — Contingent interest changed 

into possession.] — Residuary personal estate was 
given by a will to such of the children of P. as 


should be living at his death, in equal shares. 
At the death of testator there were five children 
of P., & no more, four of whom being adults 
entered into an agreement to the effect that, as 
amongst themselves, their respective shares, 8c 
any share that might accrue to them by the death 
of their infant sister, should be considered vested 
in them immediately, notwithstanding P. was 
living. After this, two of the children settled their 
respective interests in favour of their issue, who 
were minors. Upon the remaining child coming 
of ^e, she w'as desirous to join in the arrangement, 
which the master found would be benedci^ to all 
parties. The ct., however, declined, on the ground 
of want of jurisdiction, to make a decree for carry- 
ing the arrangement into execution. — Peto r. 
O.VRDNER (1843), 2 Y. & O. Ch. Oas. 312 ; 12 L. .1. 
(Ui. 371 ; 7 Jur. 969 ; 63 E. R. 137. 

^■innotalian* : — FoUd. Day r. Day (1845), 5 L. T. O. B. 143. 

KJP. lie VVflls, Boyor r. Maclean, tt003] 1 C^h. 848. 

42. No compromise.] — Tes- 

tator directed a mixed trust fund to be held upon 
trust for such members of a class as should bo 
living at the death of the last survivor of certain 
annuitants. When three of the annuitants were 
still alive, the then members of the class, seven 
in number, agreed to apply part of the fund in 
buying out the surviving annuitants 8c the next 
of kin (k heir-at-law of testator, 8c to make an 
immediate division of the rc^siduc of the fund 
amongst iheniselves in equal shares. This arrange- 
ment affected the rights of infants under settle- 
ments previously executed by some of the members 
of the class of their contingent interests in the 
fund : — Held : the ct. hod jurisdiction on behalf 
of the infants to sanction the arrangement, not- 
withstanding that it did not partake of the 
natuiv of a compromise ; A tlie arrangement, 
being in effect a sale of contingent rights for a 
sum of money down, 8c wholly beneficial to the 
infants, was, in the special circumstances of the 
case, a proper one to receive the approval of the 
ct . — Re Wells, Boyer r. Maclean, [1903] 1 Ch. 
818 ; 72 h, J, Ch. 513 ; 88 L. T. 355 ; 51 W. R. 

43. .] — Where an arrangement Imd 

been enton^d into as to a contingent interest which 
was subject to the tnists of a settlement in wliich 
infants were concerned, the ct. refused to carry it 
out though the arrangement was clearly beneficial 
for the infants. — Day r. Day (184.5), 1 Holt, Eq. 
223 ; 5 li. T. O. S. 143 ; 0 Jur. 785 ; 71 E. R. 729. 

.inna^atum HJP. Jte Boyer r. MurJoan. (19031 

I (’h. 848. 

.Vcc, further^ I.npants. 

Wife .] — See Husband 8c Wife. 

44. Strangers to arrangement— Enforcement of 
benefits — Illegitimate child.] — Where two persons 
for valuable consideration as between themselves, 
covenant to do some act for the benefit of a mere 
stranger, that stranger [a natural child] cannot 
enforce the covenant against the two, though 
either of the two might do so against the other. — 


PART 1. SECT. 4. 

^ Partv %mder dimbilitv — Infant 
--—yamilv compromise declared void — 
Whether binding on adult parties .) — 
A family oompromiae, which was 
into upon the aaraniptioii 
tnat Ml the parties thereto were equally 
botuid, was subsequently declared 


void as atruinst some of the parties, 
on the ground of infancy : — Reid : 
the compromise was one Sc indivisible. 
Sc was, therefore, not binding on the 
adnlts. — Co.voLLY v, C 0 NOU.Y (1903), 
3 8. H. N. 8. W, 381 ; 20 N. 8. W. W. N. 
139.— AU8. 

1. Represented by father 

— Aheence of fraud or 


The memtieni of a Hindu family, one 
of whom was a minor, entered Into 
a compromise oonoemlng the piurtitlon 
of oeibain property in the ooojtse of 
mutation proceedings, Sc the partition 
agreed to was carried into oftootgbT 
these proceedings : — Held : Inaamuoh 
os the minor was represented by his 
father Sc there was no evidence or 
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Part II.— Validity and Effect. 


OoLYEAU V. Mulohave (Oountbss) (1830), 2 
Keen, 81 ; 5 L. J. Oh. 335 ; 48 E. B. 659. 

AnnokUiona : — ^Befd. Davenport v. Bishopp (1843), 2 Y. & 
C. Oh. paa. 451 ; Fletcher v. Fletcher (1844), 4 Haro, 67 ; 
Kokowloh V. Manning (1851), 1 Do <i. M. & 0. 176; 
l*aso ». Oox (1852), 10 Hare, 103 ; Ke D’AngUau, Andrews 


e. Andrews (1880), 16 Ch. D. 228 Baker, CpUlns e. 
llhodes. Re Seaman, llhodos e. Wish (1881), 44 L. T. 
414 ; Re Flavell, Murray v. Flavell (1883), 26 Ch. D. 89, 
PuUan V. Koc, [19131 1 Ch. 9. 

45. Arising on an intestacy.] — Heap v. 

Tonoe, No. 30, ante. 


Part il. — Validity and Effect 


Sect. 1.- COURT SUPPORTS ARRANGEMENTS. 

46. Completion enforced.] — A. & B., havi^ 
an apparent title to copyhold lands as tenants in 
common in foe under the will of their father, 
entered into a parol agreement to make partition 
of the devised lands, & dividedl them accordingly, 
A., the elder brother, taking somewhat the larger 
share, a doubt being then entertained whether their 
father had a right to devise the lands. A. was, in 
fact, at the time of this agreement, tenant in tail 
under the limitations of a surrender made by his 
grandfather ; A, after A.’s death without issue, B., 
having discovered his own title as tenant in tail, 
repudiated the agreement, & brought an action 
of ejectment to recover the whole estate. 

On a bill by the devisee of A,, the ct. upon the 
principle on which it supports family arrangements, 
decreed B. to do all necessary acts te bar the entail 
&. vest the parts of the lands, allotted under the 
agreement to A., upon the trusts of A.’s will. — 
Neale v. Ne.\ij3 (1837), 1 Keen, 072 ; 48 E. II. 
400, L. 0. 

47. Assent to action of trustees.] — The ct. 

always maintains family arrangements fairly 
entered into, A; thus where testator gave certain 
directions to his trustees with respect to propeHy 
he had sold to one of the ti*ustees, to which he 
conceived the title to be defective, & the trustee 
had made arrangements which were within the 
scope of his powers, A were assented to by the 
names beneficially interested, the ct. would not 
interfere upon the ground that certain rents had 
not been brought into the account. — ^M inob v. 
Minoii (1847), 10 L. T. O. M. 221, L. C. 

48. Preservation of honour of family.] — 

( 1 ) Where agreements arc entered into to save the 


honour of a family, A are reasonable ones, a ct. 
of equity will, if possible decree a performance. 

(2) Where a ct. of law or equity finds that the 
general A substantial intent of the parties was, 
that the estate should pass, they will construe 
deeds in support of that intention, different from 
the formal nature of those deeds themselves. 

(3) Where a valuable consideration for an 
agreement on all sides, there is a sufficient ground 
to come into a court of equity, but a mere volunteer 
not entitled to come here for an execution of an 


agreement. 

(4 ) An agreement upon a supposition of a right, 
though it may afterwards come out on the other 
side, is binding, A shall not prevail against the 
agreement of the parties. — Stapilton v. Stapilton 
(1739), 1 Atk. 2 ; 20 E. B. 1, L. C. 


Annotations :-~A8 to (1) Refd. Dunna^ r. White (1818), 
1 Swan. 137; Gordon v. Gordon (1821), 3 Swan. 400 . 
Cooke r. Turner (1845), 14 Sim. 493 ; Cpoko r. Timor 
(18*6), 15 M. & W. 727 ; Hoghten v. Hoghton (1852), 
15 Boav. 278; Dimsdale t. Dimsdalo (1856), 3 Drew* 
.656 ; Head v. Godlec, Iteynolds r. Gw^ee (1859), John. 
636; Williams r. Williams (1865), 2 Drew. A Sm. 378 , 
Fane r. Fane (1875), L. It. ^ 

Houghten f. Tate (1829), 3 Y. & J. 486. As to (4) ^!d. 
Storey r. Slockloy (1812), I Ve«. & B. 23 ; Stewart r. 
Stewart (1830), 6 Cl. A Fin, Oil. Gent^ly, UvniA. 
Baker r. Hart (1747), 3 Atk. 642 ; Doe d. Udiamo r. 
Whitehead (1759), 2 Burr. 704 ; Goodi^ht d. Tyrrdl v. 
Mead A Shilson (1766), 3 Burr. 1703 ; Goodnght r. Moss 
(1777). 2 Cowp. 691 ; Baker Booker (1819), 6 Price, 
370; Tarletou r. Liddell (1851), 17 Q. B. 300. 


49, .]— Hoblyn r. Uoblyn, No. 101, posf. 


50. Preservation of peace of family.] — The 

ct. will support contracts entered into to preserve 
tlio peace of families ; A therefore, where a son 
upon his marriage, joined with his father in re- 
settling the estate, A by a memorandum executed 


fraud of collusion, the compromiso was 
binding on him. — D ay a Siiamkar r. 
Hire Lal (1914), I. L. 11. 37 Ail. 105.— 

INO. 

m. Strangers to arrangement — En- 
forcement of benefits.] — itorsou though 
not a party to a contract can sue to 
enforce the terms thereof if it be a 
fandly sottlomont by which some 
provision Is made for him or her as a 
member of the family though the 
same is not made a charge upon the 
family proportios. — Sunpauauajan 
Aitancau V. Lakshmiammal (1914), 
J. L. K. 38 Mad. 788.— IND. 

PART II. SECT. 1. 

n. Oeneral rule.] — family setile- 
ment, when bond fide, the law much 
favours. — Johnstunb: v. Johnstunb 
(1860), 22 Duui. (Ct. of Sobs.) 3; 3 
M^. 019 ; 32 So. Jur. 280, H. L.— 
SOOT. 

461 . CompUtion enforced.] — By 
deed between father A son, for large 
ounsideration from the son, his object 


licing to preserve B. in the family, 
tlio lands A. A B. wore conveyed to a 
trustee in trust to sell A., tn the first 
instance, to pay incumbranoes A debts 
of the father ; A as to B., subject to 
so much of the debts A iucumi>rances 
as should remiiin unpaid by the sale 
of A., in trust to raise a sum to pay 
them, A subject thereto to tho father 
for life, remainder to tho son in foe. 
Tho ct. refused to make an order for 
the sale of B. on the father’s petition, 
a part of A. remaludlng unsold. — 
Ez p. Kennedy (1849), 11 I. Eq. 11. 
171.— IR. 

o. Preservation of peace of family 
— Question of legiiiinacy .] — This ct-. 
will endeavour to support arrangements 
by which family dillcronoes have been 
compromised, specially when those 
diftorouoes relate to questions of 
legitimacy, oreu ivhero resting upon 
grounds, which might nut be considered 
satisfactory, if tho transaction bad 
ooourrod between strangers. — Wbstby 
V. Wbstby (1842), 2 Dr. A War. 602.— 
IR. 


p. When court will withhold 
support,}— J. C. died in New York, 
leaving a will, which tho cts. there 
declared void, A lottors of administra- 
tion of his effects in Ontario were 
granted to his widow by the proper 
ct. ; A she A the next of kin mode an 
agrooraent for a distribution of M 
tho assets, whereupon she tiled a bill 
in this ct. to have sucli^ag^ment 
established A tho intended wilTdedarod 
Invalid, with a view of estopping tho 
iutond€>d legatees thereunder from 
afterwards attempting to set up tho 
same. Tho ot. in the oiroumstonoes, 
A in view of tho fact that the intended 
legated were not parties A that no 
controversy was showm to exist, refused 
to make any deolaration. A dis m is s ed 
tho bill. — Clarke v. Cook (1875), 
23 Gr. 110.— CAN. 

a. Giving effect to lestalor*s inten^ 
tions— Absence of /hwAl— Testator'S 
sou being imwuling to undertake 
the trusts A to carry on the busi- 
ness on the terms of the will, an 
agreement was made between him. 
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JSed. 1.— Court mppofh arrmifcmcHU, ^ort«. 
d: 3 : Suh»mil». 1 d? 2.] 

at the same time, amed to secure £500 to each 
of bis dusters : — Held : there was sufflchait ooft 
sideration for the ct. to dtieieo a spocLOc per- 
lonxumce of tWs agreemeut» an lU tempt to aliow 
that it had been obtained by an undue exercise 
of parential influence having failed. 

The ct. considers tlie ease & comfort & security 
of families as a sufllcient consideration 
Henley, 0.).— WYCitEui.EY r. Wycherley (1 <03), 

2 Eden, 175 ; 28 E. R. 801, L. C. 

AnnoMions Hogbton r. Hoghton 15 1 

278. Reid. Bentley v. I^ckay (1862), 

HoblTn^Hoblyn ( 1889 ), 41 Ch. D. 200. Xentd. Baker 
t*. JBr^ey (1854), 2 Sm. Sc G. 531. 

51. .] — HoGin\>N r. Hoghton, No. 8' 


fclECT. 2.— CHANGE IN RIGHTS OF PARTIES. ; 

52. Changes subsequent to arrangement — 

Immaterial.] — Stapilton v. Staiulton, No. 48, 
ante. , 

53. .] — Reffell V. King, No. 09, | 


54. — Lawton v. Campion, No. 70, 


Sect. 3.— CONSS)ERAT10N. | 

Sub-sect. 1. — ^In General. 

Consideration generally, see Contract, \’ni. 
XII., pp. 172 et aeq, j 

55. Adequacy not essential.] — WYCirtno.EY r. | 

Wy’cherley, No. 50, ante, 1 

1 

56. .] — A deed entered into by parties j 

apprised of their rights, in order to put an end [ 
to a suit, although upon inadequate consideration, ; 
shall not be set aside. — Stephens v. Bate3Ian I 
(1778), 1 Bro. C. C. 22 ; 28 E. R. 902, L. C. [ 

I 

57. .] — The ct. cannot inquire into the | 

adequacy or inadequacy of the consideration of a ! 
compromise fairly h deliberately made. — Naylor ’ 
V. Winch (1824), 1 Sim. & St. 655 ; 2 L. J. O. S. Ch. 
132 ; 57 E. R. 219. 

Annotations : — ^Refd. Brent r. Brent (1840), 10 L, J. Ch. 84 ; 
Stone V. Godfrey (1853), 1 Sm. Sc (J. 590; Houghton r. 
Lees (18.54), 24 L. T. O. S. 201 ; Lawton r. C^ipiou 
(1854), 18 Beay. 87. 

58. .] — Circumstances to be taken into 

consideration in judging of the fairness of an 
arrangement between a father, tenant for life, 

& son, tenant in tail, for barring the entail. 

Where the main consideration moving from the 
son was an undertaking to pay the lather’s debts. 


S« idvwwa of the most 

impwt^ item iMteg kM la UmOc ^ 

ttw Uwoi^ tlM Mm wm oaly lart 

f! • **?&T'f*'***f^ 

be mpp^ to lme« depeadod upon aa/ wy exact 
calculMkm 4 mi to the amoumi of the debtn^ 
Bellamy r. Habwm (1817), 2 Ph. 425 ; 17 L. j!oh 
105 ; 10 L. T. O. S. Ul ; 41 B. R. 1007, iTo 

IkOlamr a Ssblae (1857), M l. j 
797 ; Talbot r. Btaolforth (1861). 1 5ob£ ft u. Agl 
C^iroowail V. Prioloau (1604), 80 T. L. R. 606. Hastd* 
Browne e. L^undon Neoropolu ft National on* 

(1857), 6 W. R, 188. uo. 


59. 


UouoHTON P. Lees, No. 28, ante. 


go. .] — Transactions between patent & 

cliild, if in the nature of a settlement of property 
or rights, are regarded w*ith favour, not with 
minute regiud to the consideration ; but if in the 
nature of bounty from the child soon after he 
attains majority, are to be viewed with jealousy, ft 
as the subject of interposition of the ct. to guard 
against undue influence. — Baker f. Bradley 
(18.55), 7 l)e a, M. ft G. 597 ; 25 L. J. Ch. 7 ; 20 
L. T. O. S. 100 ; 2 Jur. N. 8. 98 ; 4 W. R. 78 ; 44 
E. R. 233, L. .JJ. 


-liin/itofMww (k>ntd. Bordoe c. Daw»ou (1865), 34 

6U3. R^d. JiMiner r. Jeunur (1860), 2 De G. F. ft J, 359 ; 
ChauilKsrs r. C*mhbc (1865), 11 Jur. N. S. 877 ; l^tmer r. 
I'oUinn (1871). 7 Ch. Apn. 3S4, n. ; LoTell e. Wallis 
(No. 2) (1884), 50 L. T. 681 ; Barron v. WilUa. [18991 
2 Ch. 578 ; Do Wltto r. Addison (1899). 80 L. T. 207 ; 
Loudon Sc Wfstiuinstor Loan ft Discount Co. v. Billon 
(1911), 27 T. L. H. 184. Mentd. Wright v. Vanderplank 
(18,50), 8 Do G. M. ft 0. 133 ; lie Bniith, CHiapinaxi v. Wood 
(1884), 51 L. T. 591. 


.] -Head r. Godlbk, Reynolds t\ 

(k)DLEE, No. 158, post. 


02. ,] — It w'as quite unnecessary that A. 

.should give to B. exactly the same as B. gave ; 
each gave ft got something (Kindersucy, V.-C,). — 
BARNtrrr r. Bi.ake (1862), 2 Drew, ft 8m. 117; 
02 E. R. 500 ; sntf nom. Blake i\ Bahnktt, 31 
L. J. Ch. 898; 0 L. T. 880; 20 J. V. 092; 8 
.lur. N. S. 812 ; 10 W. R. 707. 

AnnnUUinns : — Xentd. Hurht r. Hurst (IH82), 21 Ch. D. 
278 ; Talbot p. Jcvcni (1917), 117 L. T. 430. 


63. Williams c. Wiluams, No. 35, 

ante, 

64. Unless party Imposed upon.l — (1) 

Th<?ro is an equity which may be founded upon 
gross inadequacy of consideration. But it can 
only be where the inadequacy is such as to involve 
the conclusion that the party either did not 
understand what he was al^ut or was the victim 
of some imposition (1x>rd We-Stbury). 

(2) In family arrangements it is reauired that 
there shall be on all sides vberrima fides (Lord 
Westbuky). — Tennentv. Tennents (1870), L. R. 
2 8c. ft Div. 0, ll, L. 

65. What Is sufllcltnt consideration — Forgive* 
ness of statute-barred debt.] — I^nilau^ v. Klwin, 
No. 143, posf. 


hU sisters ft his molbor in accordance 
with what they beUeved to bo the 
intentions of testator expressed 
verbally before bis death. Ihrobate 
was then granted to the mother ft 
bon ; ft ill 1895 an indenture was 
execnt^Hl which, recited the fa tail y 
arraugi'incnt : — Held : the indenture 
was executed In pnrsnanoo of a family 
arrangement made for valuable con* 
sideretion at a time when tbc son wan 
not in a fldnp.isirx' nnaltlfin with 


to bis sisters, ft there was no want of 
good faith ft no undue influence on bis 
part. — H arkis «. /knidns (1922), 31 
C. L. 11. 341.*— AU8. 

r. .) — ^An agrecniciit ns 

a family arrangeiiiciit, entered Into 
for the purpotto of Riving ofl€«t to the 
Intcntlfnis of the deceased, without 
fraud or niisreiircsentatlon, lAictuld be 
upheld. — Skahs 9, Hicks (1906), 3 
B. Kq. Hep. 281 ; 1 E. L. IL 46l.~ 


s. Apparent inietnJI4on of parties — 
In absence of taepress loorat.] — ^In 
const ruing family deeds, the intention 
to give intcrost being plain, ttie et. 
must eflectoate it, even tboogb there 
are not express words to that efleot. — 
CtAYTON V. GLKKUALL (BARL) (1841). 
1 Dr. ft War. 1 ; 1 Con. ft Law. 311. — 
IR. 

i. Itenefii of ekiUren.y^Ut GiUeAVKS, 
Ly saumt V. ursatks, 116211 K. B. L. R* 

UA« M V. 
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66. WhtUMr conslteftttoii luflloleiit to oxdiiile 

27 0 . Aililiut sulMoqueiit mlgiioa for 

VAliie.] — A son, tenant in tail in remainder, when 
just ox age, 1760, joined hia father, tenant for life, 
in a recovery, lor the purpose of raiinng £3,000 
for the father, A re-settling the estate ; the son 
taki^ back only an estate for Ufe, with remainder 
to his first A other sons, etc. 

IVhatever equity he n^ht have had against that 
settlement was lost by his marriage & acquiescence 
till after the death of his father in 1793 ; though 
m the circumstances there was no probability of 
issue. Upon that ground a bill by trustees under a 
general trust for his creditors, claiming as pur- 
cha^rs under above Act was dismissed without 
deciding whether they could sustain that 
ch^actor ; or, how far a settlement, merely as 
being voluntary, is alTcctcd by above Act. — 
Brown v. Carter (1801), 5 Ves. 802 ; 31 B. R. 
898. 

Annotations: — CoDfd. Hoghton tj. Hoghtou (1852), 15 

Roav. 278. Reid. Scott v. Scott (1854). 4 H. L. Cos. 1065. 

67. .] — llEU* r. Tonoe, Nu. 30, ante. 


SiMj-sEcT. 2 . — Compromise of Disputed 

Claim. 

68. Sufficiency as consideration.] — Stapilto.v v. 
Stapilton, No. 48, ante, 

69. .] — On the occasion of the death of a 

])crson, intestate, A without wife or children, in 
one of the colonies, a deed was executed between 
the parents, & brothers & sisters of intestate, by 
wliich it was recited, that intestate was, at Ids 
death, possessed of roal & personal estate, A the 
real estate was settled, in consideration of the 
settlement of the personal estate, by the eldest 
brother as heir-at-law ; the personal estate, 
together with other property of the father, was 
settled by the father as sole next of kin, in con- 
sideration of the settlement of the real estate. 
Intestate, as it afterwards appeared, had no real 
estate : — Held : the possibility of there being 
roal estate was a valuable consideration, sufficient 
to support the settlement against the father. — 
Beffell V. King (1833), 2 L. J. Ch. 155. 

70. .] — The validity of a compromise or 

family arrangement of disputed rights depends on 
the facts existing at the time, & wiU not be affected 
by subsequent judicial determinations, showing 
the rights of parties to be different from what was 
supposed, or that one party had nothing to give 
up. 

The children of J. a deceased remainderman, 
insisted as against their uncle C. a prior tenant for 
life in possession, that they were entitled, under 
the terms of a settlement, to have their portions 
raised from ihe death of their father in 1831. 
Some discussion took place, A a bill was filed by 
them. An arrangement was come to by deed, 
which, proceeding on the foundation of the validity 
of the claim, compromised the amount of arrears 
of interest, & settled the amount of the future 
interest which 0. thereby engaged to pay. It 
iiaving been afterwards determined, in another 


suit, that on the true construction of the settle- 
ment the claim of the children was unfounded, 0. 
instituted a suit to set aside the deed : — Held : 
if the right to have the portions raised in 1831 had 
formed one of the matters compromised, the 
transaction could not be disturbed, although the 
claim of the children had turned out to be wholly 
unfounded. But the ct. having arrived at the 
conclusion that the parties had all proceeded on the 
foundation of the children’s claim being un- 
questionable, & that all that had been compromised 
was the amoimt of arrears payable on that founda- 
tion, set aside the deed. — Lawton v. Campion 
(1854), 18 Beav. 87 ; 23 L. J. Ch. 505 ; 23 L. T. 
O. S. 201 ; 18 Jur. 818 ; 2 W. R. 209 ; 52 B. B. 
35. 

Annotation: — ^Beld. C3outte v. Storey, [1911] 1 Ch. 18. 

71. .] — A wife having instituted a suit 

against her husband for a ^vorce, an arrange- 
ment was come to, & the husband executed a deed, 
by which he assigned a house to trustees, to permit 
the wife to enjoy it & accommodate herself & 
children ; & an income of £4,000 a year was also 
provided for her separate use to keep up the 
establishment for herself & children, “ upon such 
a scale & regulated in such a manner as she should 
think fit,” & the surplus was to be repaid to the 
husband. The deed provided, that so long as the 
husband should be desirous to reside in the house 
” & to conform to the spirit & intention of the 
deed, &> to partake of the benefit of the establish- 
ment to bo kept up therein by the wife, he should 
be at liberty so to do.” The suit was discontinued, 
& the husband partook of the establishment ; — 
Held: the deed being a family arrangement & 
a compromise of disputed rights, there was a 
sufficient consideration. — .Todrell v, Jodrell 
(1846), 9 Beav. 45 ; 15 L. J. Ch. 17 ; 6 L. T. O. 8. 
186 ; 9 Jur. 1022 ; 50 E. R. 259. 

72. .] — Partridge v. Smith, No. 146, 

73. .] — The compromise of a disputed 

claim, made bond fide^ is a good consideration for 
a promise, even although it ultimately appears 
that the claim was wholly unfounded. — Ockford 
V. Barelli (1871), 25 L. T. 504 ; 20 W. R. 110. 

Annotations: — ^Mentd. Re Blythe, Ex p. Banner (1881), 17 

Ch. D. 480 : Miles v. Now Zealand Alford Estate Co. 

(1880), 32 Ch. D. 266. 

74. .] — appointed liis son J. & his 

son 8. his exors. & bequeathed his property to 
them on trust for all his children as joint tenants, 
& not as tenants in common. Ten years after 
death questions arose as to the children entitled, 
on account of the illegitimacy of the eldest three 
cliildren, of whom J. was one. To avoid litigation 
a deed was executed by all the adult children, by 
which it was agreed that all the children should 
share equally & should take as tenants in common. 

A bill was filed in 1872, by two of the children 
who had been infants at the date of the deed, but 
who came of age respectively in 1857 & 1861, to 
liave the righte of aU parties under the will 
declared : — Held : the rights were as declared 
by the deed ; the arrai^ement come to between the 
members of the family to avoid litigation was 
sufficient consideration to support it as between 
the parties to it, & pltfs. were boimd by 


PART IL SECT. 8, SUB-SECT. 2. 
681. Sumcienev 08 conoidarcHon ,] — 

KUIUBA T^UMAIAX NaIK V. BANaABV 

Tirumalai Saubi Naix (1898). 1. L. li. 


21 Mad. SIO.^IND. 

6811. ,1— The cotupromise of 

a doubtful right 1 h a oufflofeut founda* 
tiou for an agreement amongst the 
tnombets of a family, R shall be binding 


on them. — R amesuwab Prosad Sinqh 
V. Lacrhi Prosad Sinqh (1904), 
1. L. R. 31 Calo. 111.— IND. 

68 111. .1— WkSTBY V, WXBfIBT 

(1842), 2 Dr. & War. 502.— IR. 
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Seel, 3. — Conaideraiion : Sub-sect* 2. Sects* 4 (fi? 5 : 

Sub-sect* 1.] 

acquiescence. — S mith v. Mogpobd (1873), 21 
W. R. 472. 

75. Must be Intention to oompromise.] — In- 
testate at his death was indebted to D. M. in 
iS 1,687 ; disputes, however, arose between the 
administrator & next of kin as to the legality of 
the debt, & an agreement was come to betw^n 
them & the brother of intestate, whereby reciting 
that all the proi)erty had been got in &, excluding 
the disputed debt, amounted to £533 ; that 
doubte having arisen as to the v^dity of that debt, 
& that being desirous of maintaining the good fame 
& character of deceased, the three p^ies had 
agreed to waive all questions as to the validity 
of the debt, & raise a fund to make good the 
deficiency that the next of kin had agreed to 
“ relinqtdsh all claim to any residue or surplus,” 
that intestate’s brother should furnish £384 
towards payment of the debt, & the administrator 
should make good all the residue . It was witnessed 
that the next of kin released to the administrator 
^ his right, etc., to the personal estate of intestate, 
as his next of kin or otherwise, the brother 
covenanted to pay his part, & the administrator 
covenanted to pay the residue out of liis own money 
covenanted to pay the residue out of his own 
money, & also to pay all other debts, etc., of 
intestate. The debt was paid & other funds 
afterwar^ fell into intestate’s estate : — Held : 
the administrator was not, under the release, 
entitled thereto. — L indo v. Lindo (1839), 1 
Beav. 496 ; 8 L. J. Ch. 284 ; 48 E. R. 1032. 

AnnoUdUme : — Consd. Jfc Trustee Itcliuf Act, He Owen’s 

Trust (1855), 1 Jur. N. S. 1069 ; Turner v. Turner, Hall 

r. Turner (1880), 14 Ch. D. 829. Mentd. He I’erkiuh, 

Poyserr. Beyfus, (1898J 2 Ch. 182. 

76. .] — A compi'omise under the ct., 

held not to exclude a point of construction not 
then under consideration. -Bennktt r. Merrislyn 
(1843), 6 Beav. 300 ; 49 E. K. 805. 

Annotations: — Befd. Cloutte r. Storey, [1911] 1 Ch. 18. 

Mentd. Smith r. Palmer (1849), 7 Hare, 225 ; Penny r. 

Clarke (1859), John. 019; Lanphicr v. Buck (1865), 2 

Drew. & Sm. 484 ; Martin r. Holgatc (1866), L. 11. 1 H. L. 

175. 

77. .] —Lawton r. Campion, No. 70, anlc. 

78. .] — family arrangeiricnt was entered 

into under the common belief of all parties that 
A. was entitled to one moiety, & B. the otlier 
moiety of certain property, wliercas, in fact, B. was 
entitled to the whole ; & in puisuance of that 
arrangement A. settled the moiety, supposed to be 
his, by deed, upon certain trusts, & B. executed a 
will whereby he devised ” all that his moiety ” 
in the property in question upon the same tioists, 
& devised & bequeathed his residuary estate 
upon other trusts ; — Held : the first-mentioned 
moiety passed under B.’s will to his residuary 
devisees, who were not bound to give effect to the 
family arrangement. — Heald v. Walls (1870), 
39 L. J. Ch. 217 ; 21 L. T. 705 ; 18 W. R. 398. 

79. .] — In construing a deed of release 

entered into by way of compromise, the ct. will 
have regard to the knowledge & intention of the 
parties at the time the deed was executed, & will 
not extend it to property which was not intended 
to be comprised in it. 

In consideration of the payment by an extrix. 
of vapous debts & legacies, & by way of com- 
promise, the parties interested in the residuary 
estate released to the extrix. all further claims on 


the estate. It was subsequently discovered that 
certain property in which testator was interested 
had been sold at an undervalue, & the extrix. 
succeeded in setting aside the sale. In an action 
by one of the parties to the release, claiming to 
share in the money recovered by the extrix. : — 
Held: the existence of the property not being 
known to the parties when the deed was entered 
into, was not included in the release. — ^Turnbh v. 
Turner, Hall v* Turner (1880), 14 Oh. D. 829 ; 
42 I.. T. 495 ; 44 J. P. 734 ; 28 W. R. 869. 

Annoiaiion: — ^Mentd. Monk v. Arnold (1902), 86 L. T. 580. 

80. .] — It is not in accordance with 

principle or authority to construe deeds of com- 
promise of Ascertained specific questions so as to 
deprive any party thereto of any right not then in 
dispute & not then in contemplation by any of the 
parties to the deed. — Cloutte v. Storey, [1911] 
1 Ch. 18 ; 80 li. J. Ch. 193 ; 103 L. T. 617, C. A. 

Annotation : — ^RMd. Thompson v. Thompson, [1923] 2 Oh. 
205. 


Sect. 1.— ESSENTIAL REQUIREMENTS. 

81. Must be reasonable.] — Stai^ilton v. 
Stapilton, No. 48, ante. 

82. .] — Hoghton V. Hoghton, No. 87, post. 

83. Terms must be certain.] — Certain members 
of a family, interested under a will, entei’ed into 
an arrangement for obtaining an Act of Parlia- 
ment, empowering the ti*ustees to grant a lease of 
the estates devised. It was insisted by one of the 
parties, as one of the tenns for his assent to the 
Act, A it was assented to by the intended lessee, 
that the party should have the nght of becoming 
the tenant to the lessee of the mansion house, to 
hold the same from year to year, for so long a time 
during the existence of any lease under the Act, 
as he should choose, at the fair annual rental of 
the same, to be paid by him : — Held : the terms 
of the arrangement were too vague A uncertain 
for the ct. to carry them into effect. — T hellusson 
V. Rendlesham. (Ix)Ri>) (1810), 8 L. T. O. S. 403 ; 
11 Jur. 

84. .] — A party to a deed of family 

arrangement thereby covenanted that if he should 
at any time become entitled to property exceeding 

the v^uo of , which was left in blank, he would 

settle it upon certain specified tiTists. Before any 
such property accrued, or tlio persons entitled 
under the trusts were ascertained, ho filed a bill 
to have it declared tliat the covenant was void 
for uncertainty : — Held : the bill was properly 
dismissed as filed prematurely. Semble : there 
was no such uncertainty as to render the covenant 
void. — Fyfe V. Arbuthnot (1857), 1 De G. & J. 
406 ; 3 Sm. & G. 647 ; 20 L. J. Ch. 046 ; 29 
L. T. O. 8. 306 ; 3 Jur. N. S. 651 ; 6 W. R. 793 ; 
44 E. R. 780, L. 0. 

dnnoteUions : — ^Refd. Carroll v. Graham (1865), 11 Jur. 

N. S. 1012 ; lie Clarke, Coombo r. Carter (1887), 35 Ch. D. 

109. 

85. Necessity for uberrima fldes.] — A real 
estate was devised to trustees upon trust to sell, 
invest the produce & pay the dividends to a 
husband & wife for life, & after the death of the 
survivor then to her children as she should appoint. 
The estate was not sold, & the wife, having nine 
cliildren, appointed the estate to the six younger, 
& ail the nine joined with the husband tk, wife in 
raising money upon annuities, &> finally, in selling 
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tho estate to the annuitant. The trustee refused 
to join in any of the deeds, but he paid the rent of 
the estate to the purchaser during the life of the 
surviving tenant for life ; after whose death he 
refused to make any further payments. Upon a 
bill by the purchaser against the trustee & the 
ceatuia que iruatt to obtain a conveyance of the 
legal estate, they alleged that the deed was 
executed by them under pressure, that none of the 
children received any part of the money paid for 
the annuities or for the purchase of the reversion ; 
that the youngest was imder age at the time she 
executed the purchase deed, & that he had refused 
to confirm it : — Held : the purchaser must prove 
the transaction fair perfect, before the ct. 
would interfere to give a complete title ; there was 
no proof of the owners of the reversion having 
received any consideration, it was not necessary 
to consider whether the youngest child was of age ; 
& the bill was dismissed against defts. without 
costs, but as against the trustee with costs. — 
Hannah v. Hodgson (1801), 30 Beav. 19 ; 30 
L. J. Ch. 738 ; 5 L. T. 42 ; 7 Jur. N. S. 1092 ; 9 
W. R. 729 ; 64 E. R. 795. 

86. .] — Tennent V. Tennents, No. 04, 

ante. 

Parental influence .] — Sec Sect. 5, sub-sect. 1, 
po H. 

Drunkenness .] — See Sect. 5, sub-sect. 2, 2 }o.st. 

Ignorance .] — Sec Sect. 5, sub-sect. 3, post. 

Misrepresentation & nondisclosure .] — Sec Sect. 5, 
sub-s *ct. 4, post. 


Sect. 5.— PARENTAL AND OTHER INFLUENCES, 
DRUNKENNESS, ETC. 

Sub-sect. 1. — Parental and Other Influences. 

Undue influence, generally, sec Contract, 
Vol. Xll., pj). 98 ct acq. 

87. General rule — Personal influence disre- 
garded — If no benefit taken by parent.] — Distinc- 
tion between the cases where, as between strangers, 
benefits arc obtained by undue influence, & 
arrangements entered into for the peace of families 
& the security of family property. 

If a person obtain by voluntary donation a large 
pecuniary benefit from another, the burden of 
proving the transaction righteous falls on tho 
person taking tlie benefit, & tliis is proved by 
showing that the donor fully understood what he 
was doing ; but where the relation of tho parties 
is such that undue influence might have been 
exercised, it must also be shown that the disposi- 
tion of the donor was not produced by undue 
influence. In many cases, the ct. from the 
relations existing between the parties, infers the 
probability of undue influence, as in the cases of 
guardian & ward, solr. &, client, spiritual adviser 
& pupil, medical adviser & patient, & the like. 
Transactions between such persons are watched 
with jealousy, not only to see that the party fully 
understood tho act, but also that it was not 
brought about by the exercise of that influence. 
Tho relation of parent & child comes within this 
class. 

Such an influence is not discountenanced by the 
ct., but it ought to be exercised for the benefit of 
the person subject to, & not of the person pos- 
sessing it. 


In family arrangements, though the influence 
exist, A; h^ probably been exercised, yet if the 
transaction be one that tends to the peace or 
security of the family, to the avoiding of family 
dispute & litigation, or to the preservation of the 
family property, the same principles are not 
applied as to dealings between strangers, but 
such principles are then applied, as, on the most 
comprehensive experience, have been found to 
tend most to the mterest of families.^ The cases 
relating to the resettlement of the family property 
appear stronger. 

Eleven months after a tenant in tail attained 
twenty-one, he concurred with his ^ father in 
barring the entail & resettling the family estates, 
the ct. being of opinion that the father thereby 
took direct benefits proceeding from the son : 
that the property had not been resettled in a 
reasonable & proper mode, if the interest of the 
family alone was to be regarded : that in the 
preparation of the deed, the son had no pro- 
fessional assistance, &> that the contents were not 
properly made known to him, set aside tho 
arrangement. — Hoqhton v. Hoqhton (1852), 1.5 
Beav. 278 ; 21 L. J. Ch. 482 ; 17 Jur. 90 ; 61 

Aunolations : — ^Distd. Beanland v. Bradley (1854), 2 Sm. 

& G. 339. Oonild. Jeimer v. Jenner (1860), 2 De G. F. 

& J. 359 ; Potts V. Surr (1865), 34 Boav. 543. Apld. 
Fane V. Fane (1875), L. R. 20 Eq. 698. Consd. Hoblyn 
r. Hoblyn (1889), 41 Ch. D. 200. Apld. Bischofl’s Trustee 
V. FranJc (1903), 89 L. T. 188. Refd. Cobbott v. Brock 
(1855), 20 Beav. 524 ; Dimsdale r. Dimsdalo (1856), 
25 L. J. Oh. 80(j ; Hartopp v. Hartopp (1856), 21 Beav. 
259 ; Wright v. Vanderplank (1856), 4 w. R. 410 ; Bury 
V. Oppenheim (1859), 26 Beav. 594 ; Hoad t>. Godlce, 
Reynolds v. Godlce (1859), John. 536 ; James r. Holmes 
(1862), 31 L. J. Ch. 667 ; Chambers v. Crabbe (1865), 
34 Beav. 457 ; Turner v. CoUins (1871), 7 Ch. App. 329 ; 
Carnegie v. (3amogie (1874), 30 L. T. 460: Lovell v. 
WaUis (No. 2) (1884), 50 L. T. 681 : Allcard v. Skinner 
(1887), 36 Ch. D. 145. Mentd. A.-G. v. Magdalen College, 
Oxford (1854), 18 Beav. 223. 

88. .] — Hartopp v. Hartopp, 

No. 112, post. 

89. .] — Jenner v. Jenner, No. 132, 

post. 

90. .] — Fane v. Fane, No. 113, post. 

91. Application of rule — Agreement to vary 
limitations of settlement.] — An agreement between 
a cliild & a father to alter the limitations under a 
settlement, will not be set aside, on pretence of 
being drawn in by the father’s power & authority. 
— ^Tendril v. Smith (1740), 2 Atk. 85 ; 26 E. R. 
452, L. O. 

Annotations: — ^Reld. Judd t». Pratt (1806), 13 Ves. 168; 
Hoghton V. Hoghton (1852), 15 Boav. 278. Hentd. White 
V. Vitty (1826), 2 Russ. 484. 

92. .] — Son tenant in tail of an 

estate, upon the death of the mother, who was 
tenant for life, makes a settlement of it for the 
benefit of the family, in consequence of an agree- 
ment so to do in tho mother’s life ; although the 
father derives some benefit under the settlement, 
it shall not be set aside, as entered into imder undue 
influence. — Kinchant v. Kinchant (1784), 1 
Bro. C. C. 309 ; 28 E. R. 1183. 

Annotations: — Consd. Brown r. Carter (1801), 5 Ves. 862 ; 
Hoghton V. Hoghton (1852), 15 Boav. 278. Mentd. 
Pickett V. Loggon (1807), 14 Vos. 215. 

93. .] — Hoblyn v. Hoblyn, No. 

101, post. 

94. Agreement to settle family disputes.] 

— ^Agreement, if reasonable & to settle family 
disputes, & no unfair advantage, not to be set aside 
because the party was drunk, or paternal authority 
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Sect, 6. — Parental and other influences, druiiken- 
neea, etc, : Sub-^ects, 1, 2, 3 & 4.] 

exercised. — C oby v, Cory (1747), 1 Ves. Sen. 19 ; 
27 E. R. 864, L. C. 

AwnotaHona : — Consd. Turner v. Collins (1871), 25 L. T. 374. 

BsU. E^ohazit v. Kinchant (1784), 1 Bro. C. C. 369 ; 

Hawes v, Wyatt (1790), 2 Cox, Eq. Cas. 263 ; Stookloy 

V. Stookley (1812), 1 Vea. & B. 23 ; Clifton v. Cookbum 

(1834), 3 My. 3c K. 76 ; Hoffbton v. Hogbton (185^, 

15 Beav. 278 ; Lovell v. WaUfe (No. 2) (1884), 50 L. T. 

681. Msntd. Cooke v. Qayworth (1811), 18 Vos. 12; 

Shaw V. Thaokray (1853), 1 Sm. 3c Q. 537. 

95. Arrangement to put an end to liti- 

gation.] — ^A father &, son, an infant, entered into an 
arrangement to put an end to a litigation & for 
the enjoyment of portions of the family estates by 
both father & son successively. The son attained 
his majority ; an Act of Parliament was passed 
in order to effectuate the arrangement, reciting the 
consent of the son to it, & directing a proper 
settlement of the estates. A deed was then 
executed by the son for the above stated purposes 
&> amongst others, for raising £25,000 to pay the 
debts of himself & his father, which was done. 
The son now filed a bill to have it declared that his 
consent to the provisions inserted in the Act was 
wrongfully obtained & by undue influence on the 
part of his father, & to have the deed of arrange- 
ment set aside ; — Held : the bill must be dismissed. 

No special benefit was obtained by that arrange- 
ment to pltf.’s father alone, nor was any such 
advantage purchased by pltf. for his father, the 
benefit was one common to both. ... It was said 
that a large benefit accrued to the father from 
getting the BiU passed & that he ought not to have 
procured his son’s consent. If the father had been 
the only person benefited by the bill then the case 
would be within the ordinary rules of this ct. as to 
parental influence (Wood, V.-C.). — Bosville v. 
Middleton (Lord) (1857), 29 L. T. O. S. 341. 

96. Benefit taken by parent — Agreement 

between children.] — An estate being limited under 
her marriage settlement to A. for life, with re- 
mainder to her children by her deceased husband 
in such manner as she shoidd appoint, remainder in 
default of appointment to all the children as 
tenants in common, an agreement by the children 
that on her joining in suffering a recovery, the first 
use to which the recovery should enure ehould be 
to A. for life, wdthout impeachment of waste, is, 
it seems, valid in equity. 

In an arrangement settling the interests of all 
the branches of a foii^y, children may contract 
with each other to give to a parent who had a 
power to di^ribute property among, some 
advant^e which the parent, without their con- 
tract with each other, could not have. — D avis v. 
Uphill (1818), 1 Swan. 129 ; 36 E. B. 320. 

Annotation : — Bflid. Bakor v. Bradley (1855), 7 Do G. M. 

3c G. 597. 

97. For valuable conslderatlon.]- 

A son attained twenty-one in 1856 & in 1857 he 
conveyed to his father his reversionary estate & 
interest in <^nsideration of moneys advanced for 
his co mmi ssion outfit Sc debts durmg his minority 
& a further sum of £500 then advanced ; — Held : 
the deed could not stand except as a security for 
the £500. 

Transaction between fatiior & son, seven yeais 
after the latter came of age by which the father 
obtained a benefit of £5,790 in the event of the 
son dying without children, supported ; there 
being a valuable consideration on the p£^ of the 


father the settlement being a fit & proper family 
arrangement Sc the transaction not having been 
impeached imtil after the death of the father.— 
Potts v, Subb (1865), 34 Beav. 643 ; 13 W. B. 
909 ; 65 E. R. 745. 

98. Son separately advised.] — 

Bruty V, Edmundson (1916), 85 L. J. Ch. 668 ; 
113 L. T. 1197. 

Transactions between parent & child.] — See, 
g&ierally. Fraudulent & Voidable Con- 
veyances j Infants. 

99. Influence by third parties.] — Bentley 
V, Mackay, No. 127, post. 


Sub-sect. 2. — Drunkenness. 

100. Agreement not rendered voidable — If 
reasonable — & no unfair advantage taken.] — 

Cory v. Cory, No. 94, ante. 

101. Necessity for strict examination — Where 
habitual Intoxication proved.] — A deed executed by 
the members of a family to determine their 
interests under the will & partial intestacy of an 
ancestor, not enforced, it appearing on the face 
of the deed that the parties did not understand 
their rights, or the nature of the transaction, & 
that the heir surrendered an unimpeachable title 
without consideration. Sc evidence being given of 
his gross ignorance, habitual intoxication, liability 
to imposition, & W'ant of professional advice ; in 
the absence of direct proof of fraud or undue 
influence. Sc after an acquiescence of five years. 

There is strong testimony that he was dissolute, 
illiterate, addicted to intoxication. . . . Such 
habits though not constituting absolute incapacity 
lay a ground for strict examination whether the 
instrument contains in itself evidence that 
advantage was taken of them (Plumeb, M.R.). — ■ 
Dunnage v. White (1818), 1 Swan. 137 ; 1 Wils. 
Ch. 67 ; 36 E. R. 329. 

Annotations : — ^Befd. Stewart r. Stewart (1839), 6 d. & Fin. 

911 ; Bakor v. Bradley (1855), 7 Do G. M. & G. 597. 

Effect of drunkenness on contractual capacity.] — 

See Contract, Vol. XII., pp. 41, 42, Nos. 199-217. 


Sub-sect. 3. — Ignorance. 

102. Ignorance of rights by one party — Not fatal 
defect.] — Where an agnjement though conceived 
upon mistake, shall bind the par^. — Frank v, 
Frank (1667), 1 Cas. in Ch. 84 ; 22 E. R. 706. 

Annotations : — ^Befd. Naiah v. East India Ck). (1735), 2 Com. 

462 ; Stewart v. Stewart (1839), G d. 3c 911 ; Hoghton 

V. Hoghton (1852), 15 Beav. 278. 

103. .] — The widow, brother. Sc 

sister of an American who died in Italy, leaving 
considerable personal estate in the hands of 
trustees in Scotland, a^preed, by advice of their 
law agent, to compromise their respective claims 
to the succession by taking equal shares. The 
widow, after receiving her share, brought an action 
in Scotland, to rescind the agi*ccment, on the 
IpDund of having thereby sustained injury through 
Ignorance of her legal rights Sc the erroneous 
imvice of the law agent. There was no allegation 
of fraud against him or against the parties to the 
agreement: — Held: although the fair inference 
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from the evid^ce was that she was ignorant of her 
legal ngnto, & would not have entered into the 
a^eement had she known them, yet, as the 
i^orance & of the injury sustained 
was doubtful, & there was no proof of fraud or 
^proper conduct on the part of the agent, she 
^^d by his acts & affected by the knowledge 
winch he was presumed to have of her rights, & 
was therefore not entitled to disturb the arrange- 

It is not necessary to the validity of a com- 

dispute that the parties did 
not distmctly understand their rights, if they were 
imaerei^d by their agents, by whose acts & 
Knowledge, m the absence of fraud, the principals 

Stewart (1830), 6 
IT 5 

LovoU t). WoUla (No. 2) (1881). 50 

v/ifl . Stone V. Godfrey (1853), 22 L. T. O. S. 

5J08 , Jonner v. Jennor (1860), 2 Do G. F. & J. 359 : Trigffo 

15, Moo. P. C. O. 270; Partrld^^ 

fSbSt^ uiJ’sj 1 Ch! 70i!‘ ‘ ^ Roberta, Koborta 


104. ,] — There was no allegation of 

any concealment by the father of his deceased 
son s reversionary interest in the stock ; the bill 
proceeded on the assumption that the father did 
not know, or had altogether forgotten, the exist- 
ence of that interest. The deed itself purported to 
pass everything that T. possessed. In such a case, 
suppose the^ deed to have been founded on some 
degree of mistake as to the actual property which 
belonged to him, & that there was some degree of 
mutual ignorance as to their rights, the ct. was not 
aware of anjr instance in which the ct. had set 
Mide a family arrangement of that nature (per 
v. Dbvey (1851), 9 Hare, 232, n. ; 

oo Jil, R. 487. 


106 

No. 157, post. 


.] — Dimsdale 


V, 


Dimsdale, 


106. Ignorance of nature of transaction.] — 

Dimsdale v. Dimsdale, No. 167, post. 

107. Knowledge of legal adviser — Imputed to 
party.]— Pullen v. Heady, No. 145, post. 

J — Stewart v. Stewart, No. 

103, ante. 


109. What amounts to wilful ignorance — 
O^slon to seek Information of suspected fact.] — 

Where one party to a compromise suspected the 
existence of a fact which he considers of importance 
to his succe^, & asks his adversary, who refuses 
all information, but does not ask other parties, 
whom he has reason to believe are able & willing, 
to give 1^ the information, his ignorance of that 
fact at the time of a compromise is to be treated 
as wUf^ ignorance, & not as an improper conceal- 

adversary. — B ainbrigge v. Moss 
(1856), 3 Jur. N. 8. 68. 

Annotation Mentd. Smith r. Kay (1859), 7 H. L. Cos. 750. 


Sub-sect. 4. — Misrepresentation and Non- 

Disolosurb. 

110. Effect of misrepresentation.]— Release set 
aside by reason of the misapprehension of the 


p^ty. — Gee v. Spencer (1681), 1 Vem. 32 ; 1 
Eq. Gas. Abr. 170 ; 23 E. B. 286. 

Annotation : — Befd. Baugh v. Prioo (1752), 1 Wils. 320. 

111. Though innocently made.] — Lans- 

down V. Lansdown (1730), 2 Jac. & W. 206 ; Mos. 
364 ; 25 E. B. 441. 

Annotations: — Consd. Stewart v. Stewart (1830), 6 Cl. & 

Fin. 911. Befd. OrroU v. Coppook (1856), 26 L. J. Ch. 

269. 

112. .] — Parental influence is in- 

separable from arrangements between father & 
son for the resettlement of family estates ; but 
its existence Sd operation are not suifleient to 
invalidate the transaction, if it be not exerted for 
the benefit of the person possessing it. 

Transactions between parent & child are to be 
regarded with jealousy, but, in arrangements 
between father & son for the resettlement of family 
estates, if the resettlement be not obtained by 
misrepresentation or suppression of the truth, if 
the father acquires no personal benefit, & if the 
settlement is a reasonable one, the ct. will support 
it, even though the father did exert parental 
authority & influence over the son to procure the 
execution of it. 

Pltf. was tenant in tail, & deft., his father, 
tenant for life of family estates. Pltf., eleven 
months after atteining twenty-one, being in 
pecuniary difficulties, joined his father in a re- 
settlement of the estates. The ct. though satisfied 
that parental authority & influence had been 
exerted to obtain the execution of the settlement, 
but not for the father’s individual advantage, 
who obtained no direct personal benefit from it, 
supported the settlement, holding that a jointure 
thereby provided for the son’s mother did not come 
within the definition of benefit to the father, & 
that the postponement of the son's daughters to 
his ^rounger brother was not unreasonable, con- 
sidering that thereby the estates were made to 
accompany the family title. 

If one party be acting under a misapprehension, 
& the other is accessory to it, although uninten- 
tionally, the transaction cannot stand. 

The ct. refused to set aside the transaction 
although the family solr. had acted for all parties. 

If the settlement docs not in all the minute 
details carrv into effect the intentions of either 
pltf. or his father, this is not a ground for setting 
it aside but for rectifying it & making it con- 
formable to their intentions (Romilly, M.B.). — 
Hartopp V. Hartopp (1856), 21 Beav. 259 ; 25 
L. J. Gh. 471 ; 27 L. T. O. S. 37 ; 2 Jur. N. S. 
794 ; 52 E. R. 858. 

Annotations: — ^Befd. Jonner tJ. Jennor (1860), 2 De G. F. 

& J. 359 ; Turner v. Ck>Uin8 (1871), 7 Ch. App. 334, n. 

113. .] — A family settlement \^dll 

not be supported if founded on a mistake of either 
party to which the other party is accessory, 
although such mistake may have been innocently 
made. A son, tenant in tail in remainder, shortly 
after attaining twenty -one, joined with his father, 
the tenant for life, in resettling the family estates. 
The son was influenced to make the resettlement 
by the representation of his father that a portion’s 
charge of £5,000 was not, as in fact it was, a sub- 
sisting charge on the estates, but was a charge 
to take effect only in case the father should so 
direct, & a release of the supposed power to charge 


PART II. SECT. 5, SUB-SECT. 4. 
110 i. Effect of misrepresentcUion ,] — 
A oonipromiae of rlghU doubtful in 


point of law’, but founded upon a 
raiaropieeeutatiou or Buppivssion of 
facts, iu tho knowledge of one of the 


E arties only cannot bo supported. — 
iKONAKD V. IJCONABD (1812), 2 Ball. 
&B.171.— IR. 
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Sect 6 . — Parenial and other influences, drunken- 
ness^etc.: Svd)-8ect. 4. Sect. 6.] 

contained in the resettlement was the principal 
consideration for its execution : — Held : although 
this misrepresentation was innocently made, 
the resettlement must be set aside as founded on 
mistake. 

The parental influence in reference to such 
resettlements where thei-e is no other consideration 
or element in the case is to be disregarded 
(Hall, V.-C.). — Fane r. Fane (1875), L. R. 20 
Eq. 698. 

Annotation : — ^Re!d. Hoblyn r. Hoblyn (1889), 41 Ch. D. 200. 

114. Opinion of counsel founded on Im- 

perfect statement of facts.] — Where parties claim- 
ing different interests under a will have come to a 
settlement of their claims between themselves, 
although on an erroneous view of the will, the ct. 
will not disturb such settlement if the means of the 
parties were equal in making the same. But in 
a case where a tenant for life of a residuary bequest, 
after having enjoyed for twenty-nine yeai-s the 
estate of testator as it stood at his death, w’ith the 
acquiescence & by the agency of the exor., who was 
also the remainder-man, w'as induced, under an 
imperfect apprehension of her rights, & by an 
opinion of counsel on the construction of the will, 
obtained by the exor. upon an imperfect statement 
of the will & facts of the case, to sign a settle- 
ment of accounts founded on the principle that she 
was only entitled to interest of testator’s property, 
if the same had been converted at his death ; 
such settled account was set aside, it being held, 
she was entitled to specific enjoyment of testator’s 
estate, although the ct. did not think it necessary 
to impute a fraudulent intention to the exor. — 
Pickering v. Pickering (1839), 2 Beav. 31 ; 3 
Jur.^ 331 ; 48 E. R. 1090 ; affd., 4 My. <& Or. 289, 
L. C. 

Annotations: — Consd. Smith v. IMncombo (18:»2), 3 Mac. 
& G. 653. Refd. RIason v. Masou (1886), 2 T. L, U. 266. 
Mentd. Bonn ». Dixon (1840), 10 Sim. 630 ; Lichfleld r- 
Baker (1840), 13 Beav. 447 ; Caldecott r. Caldecott 
(1842), 1 Y. & C. Ch. Caa. 312 ; Smith r. Pugh (1842), 
6 Jut. 701 ; Daniel v. Warren (1843), 2 Y. & C. a». Cas. 
*90 ; Hinves v. Hinvoe (1844), 3 Hare, 609 ; Cafe r. Bent 
(1845), 5 Hare, 24 ; Chambers v. Chani))erB (1846), 15 
Sim. 183; Pickup v. Atkinson (1846), 4 Hare, 624 ; 
Simpson V. Earles (1847), 11 Jur. 921 ; Burton v. Mount 
(1848), 2 De O. & Sm. 383 ; Milne c. Parker (1848), 17 
L. J. Ch. 194 ; Howe r. Howe (1849), 14 L. T. O. S. 
290 ; Marshall v. Sladdon (1849), 7 Haro, 428 ; 1‘render- 
gast V. Prendergast (1850), 3 H. L. Cos. 195 ; Morgan 
t;. Morgan (1851), 14 Beav. 72; Blann v. Bell (1852), 

5 Do Q. & Sin. 658 ; Craig r. Wheeler (I860), 29 L. J. Ch. 
374 ; Thursbv v. Thursby (1875), L. It. 19 Eq. 395 ; Mac- 
donald V. Irvine (1878), 8 Ch. D. 101 ; lie Game, Game r. 
Yo^, [1897] 1 Ch. 881 ; lie Bland, Miller r. Bland, 
[1809] 2 Ch. 336 ; Re Van Straubeuzee, Boustead r. 
C^per, [1901] 2 Ch. 779 ; Stanior v. Hodgkinsou (1903), 
73 L. J. Ch. 179; Rc Wareham, Warebam v. Brewin, 
[1912] 2 Ch. 312 ; Re Evans’ Will Trusts, Pickering r. 
Evans, [1921] 2 Ch. 309. 

115. .] — E. 8. by will gives to trustees, 

their exors., administrators, & assigns, all his 
messuages, etc., for his term & interest unexpired 
therein, upon trust for his son J. 8. for so long a 
time as should run out during his life, with a power 
of appointment & remainder to liis children ; & 
in default to his son W. 8. in the same terms, with 
a gift of the residue to his son E. 8. J. 8. dies 
without issue, & VV. 8. by his will gives all his 
property to his wife A; she by her will gives all her 
property to her daughter E. There are five 
children of W. 8., four sons & the daughter E., 


who, upon the representation of her eldest brother 
that the property is freehold A therefore descended 
to him, A did not pass by her mother’s will, exe- 
cutes a deed of compromise under which a fifth is 
to be paid to each. One brother sells his fifth 
to a purchaser for value without notice, A a bill 
is filed by E. to set aside the deed of compromise 
on the ground of fraudulent representation A 
ignorance of E. of her rights. Decree made setting 
aside the deed, but without costs. 

Semble : a deed of compromise is only binding 
where every party is aware of his rights equally, 
A the nature of the question clearly appears on 
the deed. — D avis v. Chani'er (1855), 3 W. R. 321. 

116. Necessity for full disclosure — Of Tall 
material facts.] — Where a daughter of a freeman 
of London accepts a legacy of £10,000 left her by 
her father, who recommended it to her to release 
her right to her orphanage part, which she does 
release accordingly ; if the orphanage part bo 
much more than her legacy, though she were told 
she might elect which she pleased ; yet, if sho 
did not know she had a right first to inquire into 
the value of the personal estate, A the quantum 
of her orphanage part, befort^ she made her elec- 
tion ; this is so material, tliat it may avoid her 
release. — P usey v. Desbouvrie (1734), 3 P. Wms. 
315 ; 2 Eq. Cas. Abr. 270 ; 21 E. R. 1081, L. C. 

Annotations : — Refd. CJllfton r. Cocklmm (1834), 3 My. & K. 

76. Mentd. Salkeld r. Vernon, Sedkeld v. Siukold (1758), 

1 Edon, 64 ; pym r. liOckyer (1841), 6 Jur. 620 ; Loo v. 

Head (1855), 26 L. T. O. 8. 12 ; Plokford v. Brown, Brown 

V. Brown (i856), 2 K. & J. 426 ; Boyd v. Boyd (1807), 

I L. It. 4 Eq. 305 ; Pearse r. Dobinson (1867), 3 Ch. App. 1. 

117. 1 .] — The father on his mamage 

had articled to settle his whole estate on that 
marriage, but neglecting so to do, when the eldest 
son of that marriage attained liis full age, the 
father without giving him notice of the arts., A 
with threats to allow him nothing unless ho 
complied, A on promise to make an absolute settle- 
ment on him in case he would comply, prevailed 
on him to join in making a settlement on the 
younger children, A thereby to give the father a 
pow'cr to make a jointure on another wife ; the 
father afterwards gives bond to make such jointure, 
A marries. The bond was set aside as against 
the heirs, A the first arts, established, A the second 
wife put to seek satisfaction of her bond out of the 
pei-sonal estate. — J ev'ers v. .7e\T 3R8 (1735), 1 
Bro. Pari. Cas. 272 ; 1 E. R. 5(12 ; sub nom. 
IvERs V. IVERS, 2 Eq. Cas. Abr. 51, II. L. 

118. .] — Relief against agreement 

made under a misconception of right. 

Agreement as to distribution of personal estate 
set aside, although ratified ; the value appearing 
much greater than was known to pltf . at the time. 
— CJocking V. Pratt (1760), 1 Ves. Ben. 400 ; 27 
E. R. 1105. 

Annotations : — Refd. M'Carihy r. Docalx (1831), 2 Buhb. & M. 

014 : Clifton v. Cocklmm (1834), 3 My. & K. 76 ; Watkiri 

& IJliKh V. Brent (1830), 1 Curt. 264 ; Rc llobcrta, llobcrlH 

r. lloborte, [1905] 1 Ch. 704. 

119. Concealment of marriage cere- 

mony.] — An agreement between two brotheins, 
the younger of whom disputed the legitimacy 
of the elder, for a division of the family estates, 
rescinded after a lapse of nineteen years ; the 
le^timacy of the elder being established on the 
trial of an issue directed, A the younger brother 


for full disclosure — Of 11611. .} — JouNSTONis v. JoilS- 

LaoNABD STONK (1860), 22 Dunl. (Ct. of Sowj.) 3 ; 
( 1812 ), 2 Doll. & B. 171. — ^IR. 


3 Macq. 619 ; 32 So. Jur. 280, U. L. 

BOOT. 
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having been apprised at the time of the agreement 
of a pnvate ^remony of marriage which had passed 
between their parents, & not having communicated 
that fact to the elder, & not possessing a legal 
power, on the supposition of the elderbrother's 
illegitimacy, to secure to him the benefits stipu- 
lated in the agreement. — Gordon v. Gordon 
(1821), 3 Swan. 400 ; 36 E. R. 910, L. 0. 


winiwtofiona Malono v. Malone (1841), 8 Cl. & Fin. 

3 Mac. & O. 653 ; Fane 

«■ * Stewart v. Stewart (1839), 

S.?* *qJ 2*'* ; Hayward v. PursBey (1849), 3 De Q. 

& 8m, 399 ; Hoghton v. Hoghton (1852), 15 Beav. 278 ; 

Beav. 87 ; Baker v. Brad- 
ley (1855), 7 De G. M. & G. 697 ; Bainbrigge v.Moaa (1856), 
V Bentley v. Maokay (1862), 31 Beav. 143 ; 
MlohoUa V. (^r^tt (1866), 34 Beav. 376 ; Maynard v. 

n* ; Smith v. Mogford 
V- Wallis (No. 2) (1884), 
Nelthorpe v. Holgate (1844), 1 
S®/. (1846), 2 Coll. 368 ; Holmes v. 

I'owoU (1856), 8 De G. M. & G. 572. 


120. .] — A transaction cannot be 

considered as a family arrangement, where the 
doubts, fisting as to the rights alleged to be 
compromised, are not presented to the mind of 
the party interested. A defect of parties may 
be cured ^ at the hearing, by the undertaking of 
pltf. to give full effect to the utmost rights which 
the absent party could have claimed, those 
rights being such os do not affect the rights of 
defts. — Harvey v. Cooke (1827), 4 Russ. 34 ; 
6 L. J. O. S. Ch. 84 ; 38 E. R. 717. 

Annotaiiom .'—AviCi. Hcyncll v. Spryo (1849). 8 Hare, 222 ; 
Smith V. Pincombo (1852), 3 Mac. & G. 653 ; Lawton r. 
Campion (1854), 18 Beav. 87. Reid. Brent v. Brent 
(1840), 10 L. J. Ch. 84 ; Ashhurst v. Mill. MiU v. Ash- 
hurst (1848). 7 Haro, 502 ; Baker v. Bradley (1855), 
7 Do G. M. & G. 597. 


.] — A wife, who had been 

deserted by her husband, became entitled to a 
share of an intestate’s property, amounting to 
£3,600. The husband, whilst he was ignorant 
of the amount of the share, assigned it in trust for 
his wife & children, subject to the payment of 10.<». 
a week, to himself for his life. Although the deed 
recited that the intestate’s estate was very con- 
siderable yet, as the administrators, who were 
the wife’s brothers & parties to the transaction, 
did not disclose to the husband the amount of the 
share, the deed was set aside. — Groves v. Perkins 
(1834), 0 Sim. 576 ; 58 E. R. 710. 

Annotation ; — Apld. Smith v. Pincombe (1852), ,3 Mac. & G. 

653. 

122. .] — Conveyance by pltf., an 

eldest son, to defts. his brothers, of liis interest in 
an estate, for an inadequate consideration, set 
aside, on the ground of pltf.’s ignorance of his 
rights, & of the absence of a full & free disclosure 
of all the material facts known by defts., & of 
pltf. being under pecuniary pressure & without 
proper legal advice. — Sturge v. Sturge (1849), 
12 Beav. 229 ; 19 L. J. Ch. 17 ; 14 Jur. 159 ; 60 
E. R. 1049 ; on appeal^ 2 H. & Tw. 469, L. C. 

128. .] — To render a family com- 

promise binding, there must be an honest dis- 
closure by each party to the other of all such 
material facts known to them relative to the 
righte & title of either as are calculated to influence 
the judgment in the adoption of the compromise j 
& any advantage taken by either of the parties 
of the known ignorance of the other of such facts 


would render the compromise void in equity, & 
liable to be set aside. — Smith v, Pincombe (1852), 
3 Mac. & G. 653 ; 20 L. T. O. S. 10 ; 16 Jur. 205 ; 
42 E. R. 411, L. C. 

124. -.] — Specific performance decreed 

of an agreement in the English form, made between 
husband & wife, Armenian Christians, in the nature 
of a family compromise, respecting the wife’s 
separate property. 

In the answer of the wife it was alleged, that 
property purchased by the husband had been 
concealed by him from her when she executed the 
agreement : — Held : (1) in the circumstances, 

that fact if proved was not sufficient to entitle the 
wife to treat the agreement as a nullity ; (2) if 
the property said to have been concealed by the 
husband had been purchased by him out of 
moneys belonging to the wife’s separate estate, 
which was clothed with a trust for the children of 
the marriage, the wife’s remedy was, to enforce 
her own & children’s rights by bill, to compel 
a settlement of any property improperly withheld 
by the husband at the date of the execution of the 
agreement. — Gregory v. Cockrane (1860), 8 
Moo. Ind. App. 275 ; 19 E. R. 535. 

125. .] — Greenwood v. Greenwood 

(1863), 2 De G. J. & Sm. 28 ; 46 E. R. 285, L. JJ. 

126. Legal opinion wrongly ex- 

plained.] — He Roberts, Roberts v. Roberts, No. 

128 , poHt. 


Sect. 6.-~SEPARATE ADVICE. 

See, generally. Fraudulent & Voidable Con- 
veyances. 

127. General rule — Separate advice not neces- 
sary.] — By a voluntary deed two ladies & two of 
their brothers directed certain annual payments 
to be made during their respective lives, for the 
benefit of another brother, his wife & children. 
The payments were made during the life of the 
brother, a period of fourteen years. Upon his 
death, leaving a widow & children, the two ladies 
claimed to bo relieved from the further operation 
of the deed, upon the ground that when they 
executed it they believed that the provision was 
for the life of the brother only, & that they did 
not discover the contrary until after the brother’s 
death. No case of undue influence was made, 
& the other parties to the deed were desirous to 
act upon it as being in accordance with the inten- 
tions of the parties. The ct. refused to grant any 
relief. 

In the case of a family arrangement, upon the 
question of mistake as to its full effect upon some 
of the parties executing it, it is immaterh^ that no 
separate solr. was employed by them in carrying 
out the arrangement. 

Qu. : whether a transaction can be set aside 
for undue influence, when it has been exercised, 
not by the party obtaining benefits under it, but 
by a third person. — ^Bentley v. Mackay (1862). 
31 Beav. 143 ; 31 I.. J. Ch. 697 ; 6 L. T. 632 ; 
8 Jur. N. S. 857 ; 10 W, R. 593 ; .54 E. R. 1092 ; 
affd., 4 Do G. P. & J. 279, L. JJ. 
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Family Arrangements. 


Sect, 0. — Separate advice. Sect 7.] 

128. ,] — A compromise between 

members of a family of their supppsed rights under 
a will or other document, made after a joint con- 
sultation with the family soli*., he acting as the 
common agent, is, in general, binding upon oil 
the parties, even thou^ it may not be quite in 
accordance with the exact legal rights, provided 
the solr. has first fully explained to the parties 
what those rights are. But if any one of the 
parties has entered into the compromise in conse- 
quence of what afterwards proves to have been an 
erroneous view taken by the solr. of the facts or 
of the law, or merely because the solr. may have 
considered a compromise would be for the advan- 
tage of all parties irrespective of their legal rights, 
that party may have the compromise set aside. — 
lie Roberts, Roberts v. Roberts, [1905] 1 Ch. 
704; 74 L. J. Ch. 483 ; 93 L. T. 253, C. A. 

129. Application of rule — Opposite party acting 
as solicitor.] — A transaction between parties 
dealing upon a doubtful question as to their 
rights, if it be not tainted with fraud, will be upheld 
although one of the parties being an advocate 
& brother of the other party acted generally in 
the transaction as the legal adviser of the other 
party. — Hotchkis v, Dickson (1820), 2 Bli. 303 ; 
4 E. R. 340, H. L. 

130. Family solicitor acting for all parties.] 

— IIartopp V. Hartopp, No. 112, ante. 

181 . 

^.] — ^A son, when at the age of 

twenty-one, & while residing with his father, made 
a settlement in favour of his father, who was at 
the time in receipt of a comiiaratively small 
income, whereas the son was in affluent cir- 
cumstances. Fourteen years afterwards the son 
filed a bill to set aside the settlement on the ground 
of his youth, inexperience in business, want of 
proper advice, & undue infiuence on the part of 
his father at the time of its execution : — Held : 
upon the evidence, no proper groimd had been 
shown to induce the ct. to set aside the settlement, 

in any case, the delay in filing the bill was fatal. 


of independent professional advice, but it appeared 
that the son was well acquainted with h had 
been advised respecting the provisions of the 
deeds of re-settlement l^fore they were executed 
by him, & that the transaction was a reasonable 
one & for the good of the family, &. not upon the 
whole for the personal benefit of the father : — 
Held : not a case for setting aside or altering the 
deed. — ^Jbnner v. Jenner (1860), 2 De G. P. & J. 
359 ; 30 L. J. Ch. 201 ; 3 L. T. 488 ; 6 Jur. N. S. 
1314 ; 9 W. R. 109 ; 45 E. R. 660, L. 0, 

Annotaiione : — ^Reld. Tumor v, Oollins (1871), 7 Ch. Apjp. 

334, n.; LoveU v. WaUie (No. 2) (1884), 60 L. T. 081 ; 

Hoblyn v. Hoblyn (1880), 41 Ch. D. 200. 

183. When separate advice necessary — Party In 
inferior position.] — Deed set aside as improvidently 
obtained, being obtained for an inadequate 
consideration from persons in low circumstances, 
&> unapprised of their right until the time of the 
transaction, though no misrepresentation or actual 
fraud whatever appeared to have been made use 
of. 

It is sufficient for me to see that the party had 
not the protection he ought to have had & there- 
fore the ct. will harrow up the agreement (Ken- 
yon, M.R.). — Evans v. Llewelijn (1787), 1 Cox, 
Eq. Cos. 333 ; 2 Bro. C. C. 150 ; 29 E. R. 1191. 

Annotations : — ^Appnrd. B&ker v. Monk (1804), 4 I3e Q. J. 

Sc Sm. 388. Conid. O'Rorke v. Boliu|rbroke (1877), 2 

App. Cas. 814 ; Bames v. Richards (19^), 71 L. J. K. B. 

341. Refd. Watkln Sc BUsb v. Bront (1836), 1 Curt. 264 ; 

Cursoii V. Bolworthy (1852), 3 H. L. Cas. 742 : hYy v. 

Lane, Re Fry, VVhlttot v. Bush (1888), 40 Ch. D. 312. 

-Sturge V. Sturob, No. 122, 

ante. 

135. May be by separate solicitor — Or by 

separate counsel.] — Hoblyn v. Hoblyn, No. 161, 
post. 

Duties of solicitor In advising.] — See Sotjcitors. 


Sect. 7.— CREDITORS* RIGHTS. 


A careful consideration of all the circumstances 
of the case, & of the evidence by wliich it is sup- 
ported, leads me irresistibly to the conclusion 
that the execution of the deed was the voluntary, 
deliberate, & well-imderstood act of pltf., & shows 
that he had also ample, competent, & independent 
professional advice from the commencement down 
to the final close of the transaction. There was 
H., the family solr., who, although ho acted for 
the father, I am satisfied never lost sight of the 
interests of the son (Malins, V.-C.). — Turner v. 
Collins (1871), 7 Ch. App. 334, n. ; 25 L. T. 
374 ; varied^ 7 Cli. App. 329, L. C. 

Annotations .'-—'SMA. Lovell v. Wallis (1884), 60 L. T. 681 : 
Hoblyn®. Hoblyn (1889), 41 Ch. D. 200. Mentd. Kron- 
helm V. Johnson (1877), 7 Ch. D. 60 ; Re Maddever, Throe 
Towns Banking Co. v. Maddever (1883), 31 W. 11. 720 
Ogilvle V. LltUeboy (1897), 13 T. L. R. 399. 


132. 


Transaction reasonable & for 


benefit of all parties.] — ^A re-settlement, executed 
by a^ tenant for life A his son, who was tenant- 
in-tail ^ in remainder, had been prepared by the 
father’s solr., & the son had not the advantage 


136. Whether impeachable by creditors — Under 
13 Eliz. c. 5.] — On the treaty of marriage between 
A. & B. the father &> mother of B. in consideration 
of the settlement to be made by A. join in con- 
veying a small estate, out of which the mother 
was dowable, to A. in fee ; but no fine was levied, 
A they also joined in settling another estate of 
which the father was seised in fee on the father 
for life, remainder to the mother for life, remainder 
to the uses of the marriage. At the time of the 
settlement the father was indebted by specialty. 
This being a fair & reasonable family settlement, 
& not made with any view to defeat creditors, the 
limitation to the mother for life is not fraudulent 
as against creditors, within above statute more 
especially as she had joined in conveying the small 
estate in fee to the husband. — Jones v. Boulter 
(1786), 1 Cox, Eq. Cas. 288 ; 29 E. It. 1170. 

Annotation : — Befd. Crofts v. Middleton (1866), 8 De O. M. 

Sc Q. 192. 


137. .] — Upon a bill filed by creditors 

to imjieach [under above Act] a complicated family 


part II. SECT. 7. 

186 I. WheOter impeachabU hy ern 
tors— Under 13 Elit. e. 6.1— Hotc 
Dickson (1820), 2 Bli. 303. 

SCOT. 


». If made in good faith.}— 

Although family transaoUons by which 
credltoni are defeated are ordinarily 
looked upon by the ct. with a good deal 
of snspidon. yet when the eddence is 
clear Sc satieiaotory they will not be 


set aside. — ^McDonald v. 

(1894), 9 Man. L. R. 316.— CAN. 

b. .1 — In an action by a credi- 

tor to set aside certain oouveyanoes 
made by his debtor, wbiob had the 
effect of divesting him of praotloally 
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arrangement between a father who subsequently 
became insolvent & his son: — Held: the latter 
having assumed certain burdens for the relief of 
his father, had acquired the right to stipulate 
as a creditor for the carrying out of the arrange- 
ment in question. Bill dismissed accordingly. — 
Wakhpibld V. Gibbon (1867), 1 Giff. 401 ; 26 
L. J. Ch. 606 ; 29 L. T. O. 8. 60 ; 3 Jur. 8. 
368 ; 6 W. R. 479 ; 66 E. R. 974. 

138. .] — By an indenture dated 

May 14, 1880, after reciting that A. had con- 
tracted with B. his son, for the absolute sale to 
him of B.’s reversionary interests in certain 
property, amounting to about £18,000 for the sum 
of £2,600 cash, & an annuity of £300, & also 
reciting that, in consideration of natural love & 
aftection, A. had agreed to settle the reversions 
in manner thereinafter expressed, it was witnessed 
that, in pursuance of the agreement, an annuity 
of £300 was settled by A. upon B. until he should 
become bkpt. or attempt to alienate the same, with 
trusts in either of such events in favour of B.’s 
wife & children if any. For these considerations 
B., by the same deed, assigned to trustees all his 
reversionary interest, which was resettled by A. 
upon B. & his wife & children, in a similar manner 
to the annuity of £300. The consideration money 
of £2,600 for the payment of B.’s debts proved 
insufficient for that purpose, & upon the applica- 
tion of a creditor, whoso debt was unprovided for, 
B. was adjudicated a bkpt. : — Held : the trans- 
action being a purchase by the father of his son’s 
reversionary interest for full consideration, it was 
reasonable & lawful that the father should prescribe 
the terms when consenting to resettle it upon the 
son, & the deed having been entered into in good 
faith, & for valuable consideration was not 
impeachable imder above Act or Bkpey. Act, 1869 
(c. 71), s. 91.— -Re Eyre, Ex p. Eyre (1881), 44 
L. T. 922. 

Annotations: — Comd. Re Tetley, Ex p. Jeffrey (1896), 66 

L. J. Q. B. 111. FoUd. Denny’s Trustee r. Denny Sc, 

Warr. [1919] 1 K. B. 58.3. Consd. Re Wombwell (1921), 

37 T. L. U. 620. 

139. .] — By a deed of gift J. granted 

farming property in trust for her daughters, in 
consideration of which they covenanted to pay 
the debts “ incurred by J. up to the date of the 
deed in connection with the working arrangement 
of the farm,” & to maintain J. — J. had no other 
property than that comprised in the deed, & pltf.’s 
debt not having been incurred by J. in con- 
nection with the farm, was defeated by the deed. 
The ct. found that the deed was an honestly 
intended family arrangement, & was not executed 
with the object of defeating creditors: — Held: 
the deed was valid under above Act. — Re Johnson, 
Golden v. GiliI^m (1881), 20 Ch. D. 389 ; 61 
L. J. Ch. 154 ; 46 L. T. 222 ; affd. (1882), 61 
L. J. Ch. 603, C. A. 

Annotations: — Consd. Hanoe v. Harding (1887), 4 T. L. R. 

185 ; Re Fasey, Ex p. Trustees, [1923] 2 Ch. 1. BeU. 

Re Maddever, Throe Towns Banking Co. v. Meiddever 

(1884), 27 Ch. D. 523. 

140. .] — ^A father, being anxious to 

save his son, who was of extravagant & dissolute 
habits, from moral & financial ruin, entered into 


a deed under which the son transferred such 
property as he had to the father, the father agreed 
to pay ^ the son’s debts, amounting to more than 
£4,000, to redeem & hand over to him all the 
articles pawned, of the value of more than £600, 
& to pay the bkpt. an annuity of £800 a year, by 
monthly instalments, on the conditions contained 
in the deed. 

The object of the deed was to save the son. 
For a time it had an excellent effect, but subse- 
quently the son borrowed money again, & was 
made a bkpt. on the petition of a money-lender, 
who was the chief cremtor. In an action brought 
by the trustee in bkpey. of the son for, inter alia, 
a declaration that the deed was void & of no 
effect as against pltf. as being against public 
policy & also as contravening above Act, & 
alternatively for a declaration that the annuity 
of £800 a year payable by the father to the son 
had become payable to pltf . : — Held : the action 
failed on all points. As to above Act, the deed 
was made bond fide & for good consideration. It 
neither hindered nor delayed nor defrauded 
creditors, nor was it intended to hinder, delay, 
or defraud them. Its object was to pay all the 
creditors, & this object was achieved. — Denny’s 
Trustee v. Denny & Ware, [1919] 1 K. B. 583 ; 
88 L. J. K. B. 079 ; 120 L. T. 608 ; 35 T. L. R. 
238 ; [1918-19] B. & C. R. 139. 

See, further. Fraudulent Voidable Con- 
veyances. 


141. Under Bankruptcy Act, 1869 (c. 71), 

s. 91 .] — Re Eyre, Ex p. Eyre, No. 138, ante. 


142. .] — ^By a post-nuptial settle- 

ment made in pursuance of an arrangement 
between the settlor & his father, the settlor 
assigned a policy of insurance upon his life to 
trustees on truste for the benefit of his children, 
the settlor’s father at the same time conveying 
certain leasehold property to the trustees on 
similar trusts. The transaction was entered into 
in good faith for the purpose of securing a pro- 
vision for the children, & not with any intention 
to defraud or defeat the settlor’s creditors. 


The settlor having become bkpt. within two 
years from the date of the settlement & subse- 
quently dying, the official receiver in bkpey. 
claimed the money payable under the policy on 
the ground that the settlement was void under 
above Act : — Held : the settlement was valid, on 
the ground either that it was not within al^ve 
Act, the bkpt.’s father being a purchaser in good 
faith for valuable consideration, or that it was 
protected under sect. 94, of the same Act, as being 
a dealing with the bkpt. by the father made in 
good faith & for valuable consideration without 
notice of any act of bkpey. — Hance v, Harding 
(1888), 20 Q. B. D. 732 ; 57 L. J. Q. B. 403 ; 69 
L. T. 669 ; 30 W. R. 629 ; 4 T. L. R. 463, 0. A. 


Annotations : — Oonsd. Re Dale to Eladen (1892), 36 Sol. Jo. 
347 ; Mackintosh v. Pogose, [1895] 1 Ch. 505 ; Re Tetley, 
Exp. Jeffrey (1896), 66 L. J. Q. B. Ill ; Sturmey’s Trustee 
V, Sturmey (1912), 107 L. T. 718. Retd. Be vansittart. 
Ex p. Brown, [1893] 2 Q. B. 377 ; Re Parry, Ex p. Sala- 
man, [1904] 1 K. B. 129 ; Be Pope, Ex p. Dioksee, [1908] 
2 E. B. 169 ; I. R. Comrs. v. QriDblOr[19131 3 K, B. 212 ; 


all his property, in answer to which 
action there were pleaded family 
arrangements & understandings as 
Justifying the oonveyanoos : — Hdd : 
although the cts. view with favour the 
oanytng out of family agreements 
when made bond fide. Sc tor good con- 
sideration, 8c although in the present 


ease the family intention was to make 

{ )rovl9ion for the sons, yet such 
ntention cannot validate oonveyanoes 
which were evidently Intended to 
benefit the sons at the expense of the 
father's creditors. A transfer of land 
by debtor to his son 8c a mtge. thereon 
made by this son to his mother executed 


in aooordanoe with an actual 8c definite 
agreement made 8c acted upon prior 
to the incurring of the original debt 
to pltf.. which In effect caused debtor 
to hold the land merely as trustee for 
his son, was imheld, — gnewr. 

^ * 
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Sect. 7. — CtedUcfra* ri^his. Sect 8t Sub'SecU 1.] 

Be Collins (1914), 112 L. T. 87; J?e Chartors, Ex p. 

Trustee, 11923] B. & C. II. 94. 

See, further, Bankbuptcy, Vol. V., pp. 842-845, 
Nos. 7103-7122. 

143. Where Intention to defraud creditors.] 

— In a settlement executed by a person in embar- 
rassed circumstances, being in part merely meri- 
torious, but untruly recited as v^uable, where the 
operation of the deed was to withdraw property 
from the creditors of the settlor, the ct. declared 
the deed invalid as against creditors, & set it aside. 

Semble : advances made by a parent to a child, 
which formed a debt, but had ceased by lapse of 
time to be a legal obligation, are yet a sufficient 
consideration to support a deed by way of family 
arrangement, but not against creditors. — Penhalt. 
V. Elwin (1853), 1 Sm. & G. 258 ; 1 W. K. 273 ; 

05 E. R. 112. 

144. Arrangement containing provision for 
benefit of creditors.] — By a deed of “ family 
arrangement ” executed in 1807 on the resettle- 
ment of an estate by father & son the estate was 
limited to the use of the father for life, with 
remainder to the use of trustees, upon trust with 
the consent of the father & son during their joint 
lives, or of the survivor during his life, & after the 
death of the survivor at the discretion of the 
trustees, to sell the same & apply the proceeds & 
also the rents & profits until sale, in payment in 
such order & in such manner as the trustx^es should, 
with the concurrence of the father during his life- 
time, determine, of all debts owing by the father ; 

6 subject thereto to hold any unsold heredita- 
ments to the uses of an indenture of even date 
under which the father & son were successive 
tenants for life with remainder to an infant son 
in tail. The father’s creditors were neither 
parties to nor named in the deed, nor was it ever 
communicated to them. After the father’s death i 
the trustees sold part of the settled estates with the 
consent of the son, & applied the proceeds in pay- 
ment of all the father’s debts, except one due to a 
sister, of w^hich the trustees were unaware. In 
1889 the trustees, with the concurrence of the son, 
who was his father’s legal personal representative, 
conveyed the unsold liereditaments to the uses 
of the second indenture of 1867. The son died in 
1890. In 1890 the exors. of the sister who had 
died having become aware of the deeds of 1867 
& 1889 brought an action seeking to charge the 
hereditament in the possession of the infant | 
tenant in tail with the debt due to the sister’s 
estate ; — Held : the infant tenant in tail took the 
estate subject to the liability for the debt. — 
Priestley v. Ellis, [1897] 1 Oh. 489 ; 60 L. J. Oh. 
240 ; 76 L. T. 187 ; 45 W. K. 412 ; 41 Sol. Jo. 
296. 


Sect. 8.— ACTIONS TO SET ASIDE OR VARY. 

Sub-sect. 1. — Setting Aside. 

1^. General rule.]-— C. by his will gives legacies 
to his nieces, to be paid to them at twenty-one, or 
marriage, which shall first happen, provided they 


marry with the consent of their father & mother, 
or the survivor of them ; otherwise to sink intG 
his personal estate. The legacies vested at their 
attaining the age of twenty-one, & either of them 
marrying without consent afterwards is of no 
consequence ; for the marriage with consent of 
father & mother must be construed so as to relate 
to the time of the legacies vesting. 

If parties are entering into an agreement, & 
the i^ill out of wliich the forfeiture arose was 
lying before them, & their counsel, while the drafts 
were preparing, the parties shall be supposed to 
bo acquainted with the consequence of law as to 
this point. 

After an agreement has entirely settled all 
disputes between parties & their several rights, 
the hands of the ct. are so tied up, they will not 
enter into a question wliich might have been 
started, had there been no such agreement. — 
PuiJLEN V. Ready (1743), 2 Atk. 587 ; 26 E. 11. 
751, L. C. 

AnnotationK: — Coiud. Stockley v. Stocklcy (1812). 1 Ves. 

& B. 23 ; Stewart v. Stewart (1839), 6 C3. & Fin. 911 ; 

Hoghton V. Uoghton (1852), 15 Uoav. 278. Refd. Baker 

V. Bradley (1855), 7 Do G. M. & G. 597. 

146. .] — Where parties who are in doubt 

as to their respective rights in a certain property, 
being fully informed as to facts, & standing on 
an equal footing with respect to legal advice, 
come to a deliberate agreement not influenced 
by fraud, circumvention, surprise, or misrepre- 
S(‘ntation, the ct. will not set aside such agree- 
ment, although a ct. of justice might have come to 
a different conclusion as to the rights of the parties, 
to that given effect to by the agreement. 

Controversy &> doubts as to the rights under a 
will are a sufficient consideration to support an 
agreement to divide the property. — P artridge 
V. Smith (1863), 2 New Rep. 100 ; 8 L. T. 530 ; 
9 Jur. N. S. 742 ; 11 W. R. 714. 

147. Grounds for refusal to set aside — Rights 
acquired by third parties.] — Specific perfonnance of 
a parol agreement as to land : the eflect of a 
family compromise of doubtful rights ; with part- 
performance by possession, & improvements ; 
& acquiescence near nineteen years : a third 
person being pemiitted to act upon his conception 
of the rights, not questioned at the time by deft. ; 
who cannot object that he acquiesced under 
expectations from that person, which were in 
part disappointed.— S tockley r. Stockley (1 812), 
1 Ves. & B. 23 ; 35 E. R. 9, L. 0. 

AnnotidUms: — CoDBd. lleynuU v. Spryo# Spn'c r. Roynell 

(1849), 8 Haro, 222 ; Hoghton v. Hugbton (1852), 15 Bcav. 

278 : WilliainB r, Williams (1865), 2 Drew. & Sm. 378. 

Bala. Clifton v. Cockbum (1834), 3 My. & K. 76 ; Stewart 

V. Stewart (1839), 6 C3. & Fin. 911 ; A^bhurst v. Mill, 

Mill V. AsbbuTHt (1848), 7 Hare, 502. 

-.] — Lloyd v. Passingham 
( 1815), Coop. G. 152 ; 35 E. R. 612, L. C. 

149. .] — The daughter of intestate 

sold her sliare of her father’s estate to the adminis- 
trators, & scuttled the purchase-money on her 
marriage. The ct. dismissed an action oy herself 

husband to set aside the sale, without prejudice 
to any action by tlie trustees of her settlement, & 
refused to make an inquiry in this action whether 
it was for the benefit of infants, etc., that the sale 
should be set aside. 


PART II. SECT. 8, SUB-SECT. 1. 

0 . Grounds for refuaal to set aside 
-Jk'lay in appheofion,}— H arris v. 


Jenkins, (1922] S. A. S..H. 69.— AUS. 

.1— i?« Curry (1875), 
23 Gr. 277.— CAN. 


0. .] — Mitchell «. Mit 

CHKLL (1852), 14 Donl. (Ct. of Boss.) 
3^8 ^ 24 Sc. Jur. 150 ; 1 Stuart, 246.— 
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Pltfs. therefore fail on the ground that they are 
unable to restore the [third] parties to the atcUys 
quo (Fry, J .)* — Re Wobssam, Hembry v. Wors- 
SAM (1882), 61 L. J. Oh. 6G9 ; 46 L. T. 684. 

15 D. Delay In application — Nineteen years.] 

— Stocklby V. Stocklby, No. 147, a^ite, 

151. — — — II — ,] — A father, tenant for 

life, reminder to his first & other sons suc- 
cessively in tail male ; the eldest son, soon after 
ho attained twenty-one, joined his father in 
suilering a ^ recovery, an annuity was secured 
to him during hb father’s life, & parts of the 
estates were limited to the father in fee, the 
residue of them were resettled, the son taking 
back an estate for life, with remainder to his first 
& other sons in tail general, remainder to his 
daughters in tail gener^. The transaction to be 
considered as a mixed case of bargain & sale, & 
of famUy arrangement ; & the eldest son having 
died without issue, a bill filed by his brother, the 
next remainderman in tail, who had done con- 
fi^atory acts &> accepted interests under the 
will of liis father, to set aside the settlement as 
obtained by undue influence was dismissed. 
Transactions of this nature between father & 
child, to be viewed with a reasonable degree of 
jealousy, not in the light of reversionary bargains. 
Qu. : whether, after the lapse of twenty years 
such a suit could be maintained at all. — Twed- 
DELL V. Tweddell (1822), Turn. &; II. 1 ; 37 
E. K. 992, L. C. 

Annotations : — Consd. Bellamy v. Sabine (1835), 2 Ph. 425 ; 

Hartopp V. Hartopp (1856), 21 Bear. 259. Reid. Baker 

V. Br^ey (1855), 7 Do G, M. & G. 597 : Talbot v. Stani- 

forth (1861), 1 John. & B;. 484. Mentd. Arnold v, Bain* 

brigBre (1860), 2 Do G. F. & J. 92. 

152. Twenty-four years.] — B ux..dock 

r. Downes, No. 30, ante. 

153. Thirteen years.] — Bentdey v. 

Mackay, No. 127, ante. 

154. Seventeen years.] — A. was the 

administrator of an estate, to one-third of which 
each of his brothers C. & U. was entitled. In 
1833 A. wrote to B. & (J. offering, in order to 
prevent the necessity of accounts & the proba- 
bility of dispute, to pay each £1,000 for his share. 
B. accepted the offer, & C. wrote to say that what- 
ever B. determined “ would meet with his approba- 
tion.” A. & B. acted on the contract as complete, 
& C. never repudiated it or asked for any accounts 
or explanations. Upon the death of B., seventeen 
years afterwards, 0. insisted that there was no 
contract binding on him, & he claimed one-third 
of the estate : — Held : C. had acquiesced & was 
bound by the contract. — Cood v. Good (1803), 


33 Beav. 314 ; 3 New Kcp. 275 ; 33 L. J. Oh. 273 ; 
9 Jur. N. 8. 1336 ; 66 E. R. 388. 

Annotations : — ^Mentd. Adams v. duttorbuok (1883), 31 

W. R. 723 ; Bemk of Africa v. Ck>heii, [1909] 2 Ch. 129. 

155. .] — Purchase of reversion 

by a father from his son, under alleged pressure, 
&. at an alleged undervalue, upheld after the lapse 
of seventeen years. — Willoughby v. Bridecake, 
Brideoakb V. Lees (1805), 6 New Rep. 395 ; 
13 L. T. 141 ; 11 Jur. N. 8. 700 ; 13 W. R. 1050, 
L. 3J. 

155 , Forty years.] — Case v. Case, 

No. 18, ante. 

157. Acquiescence — Acts done on assump- 

tion of validity.] — Father & son tenant for life in 
remainder of considerable family estates. The 
son being under the pressure of great pecuniary 
difficvilties while under age, the father & son 
entered into arrangements, completed shortly 
after the son’s majority, by which, firstly, as to 
part of the estates, portions of it were sold to pay 
certain debts of the father, & to release the son 
from difficulties, & the remainder resettled, so as 
to give the son only a life-estate, giving the father 
no interest in the estates ; as to other parts, the 
father gave to his son an immediate life interest, 
& the son, in consideration of that of the father 
having expended a large sum in improvements, 
gave up, as to a considerable portion, the inherit- 
ance to his father. Afterwards, during five years 
&, more, the son dealt with his interests acquired 
under the arrangements, by mortgaging them, & 
settling them on his marriage, & was on each of 
these subsequent transactions advised by a 
separate solr. & the deeds executed distinctly 
referred to the alleged consideration of the 
expenditure by the father for the conveyance to 
him of the inlieritance in some of the estates : — 
Held : the first arrangement of the sole & resettle- 
ment was in the nature of a family arrangement, & 
might have stood irrespective of the transactions 
subsequent to the son’s majority ; the second 
was not a family arrangement & could not have 
stood, but pltf.’s subsequent dealings with his 
interests amounted to a complete confirmation, 
& the bill was dismissed with costs. 

Wien a father & son, the son having barely 
come of age & being still under the parental 
influence, arrange a resettlement of the family 
estates with a view to the peace & honour of the 
family or to prevent the destruction of the family 
estates, if the arrangement appears to the ct. 
reasonable in the 'whole & in all its parts the ct. 
will support it even though the son may not have 
been fully cognisant of his rights & of the nature 


157 i. Acquiescence — Acts done 

on assumption of validity.] — Boyle v. 
Arnold (1869), 16 Gr. 601.— CAN. 

f. .] — Charlebois & 

GIIAULKDOIS (1882), 5 L. N. 421. — CAN. 

g. .] — Samy Aiyangau 

(altos Ramasawmy Aiyanqar) v. 
Aladasinoa Aiyanoar (1866), 3 

Mad. 33.— IND. 

h. .] — Kamanathan 

CJUKTTI V. Murucappa Chktti (1906), 
1. L. K. 29 Mad. 283 ; L. R. 33 Ind. 
App. 139. — IND. 

k. Where arrangement is 

reasonable.] — A fanuor, 77 years old, 
convoyed bis farm to two of his 
daughters, subject to a charge for the 

J.— VOL. XXIV. 


maintenance of himself & his wife & of 
a money payment to another daughter. 
The evidence showed that ho imder- 
stood what ho was doing & approved 
of it afterw'ards till his death, four 
oars later. This action was brought 
y one of his sons, aftur his death, to 
set aside the oonveyaucu to the defts., 
the two daughters : — Held : the trans- 
action was a righteous one, not being 
promoted or obtained by undue 
influence, 8c being in itself reasonable 
& the conveyance, being executed 
voluntarily & deliberately, with know- 
ledge of its nature & ofleot, should not 
bo set aside. — Emtey e. Fick (1908), 
10 O, W. R. 144 : 15 O. L. R. 19.— 43AN. 

1. .1 — Where a fandly 

aiiaugement is in itself reasonable it 


w’ill not be sot aside on the ground of 
fraud & mistake, except upon con- 
clusive evidence.— S tevens v. Goodall 
(1884), 2 N. Z. L. R. 6.— N.Z. 

m. Compromise to avoid liti’ 

gation — WheJher binding on minors.] 
— ^Whou parties enter into a oom- 
proiuiso, or family arrangement, in 
order to avoid litigating the question as 
t^3 whether one of the parties is entitled 
to certain property or not, such 
compromise will not bo sot aside, 
although it should eventually turn 
out that the party taking some thing 
under the compromise was in reality 
legally entitled to nothing. But whom 
such compromiso was allured to have 
boon entered into by a mother on behalf 
of two minor sous on tho one hand, 5c 

P F 
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Sed. 8. — Adiona to set aside or vary: Svtb-aeds* 1, 
2 (£? 8* Sect, 9p] 

of the transaction (Kindebsley, V.-C.). — Dms- 
DALB V. Dimsdale (1850), 3 Drew. 556 ; 25 
L. J. Oh. 806 ; 27 L. T. O. S. 317 ; 61 E. R. 1015. 

Annolaiwna: — AxUd, Jenner v. Jenner (1860), 2 De G. F. 
Sc J. 350. Coxud. Turner v. Goliins (1871), 7 Ch. App. 
334, n. Apld. He Worssam, Hemery v. Worssam (1882), 
51 L. J. Cn. 600. 

158. .] — Discussion of the con- 

sideration necessary to support a family compact, 
&, of the circumstances sufficient to estaoUsh 
laches, acquiescence & confirmation. 

(1) In cases of family compacts the ct. does 
not look very closely into the consideration 
(Wood, V.-C,). 

(2) On the point of acquiescence it might be 
held that after putting B. into possession & after 
allowing him to reject the life interest under the 
impi'ession that the remainder in the moiety 
was his undoubted property, after his second 
marriage in the same belief & with evidence that 
his expectations were communicated to the friends 
of the lady he was about to marry, & it might bo 
held on this ground alone that it is too lat^e for 
H. or any one claiming under her to dispute the 
disposition in which she has thus acquiesced 
(Wood, V.-C.). — Head v. Godlee, Reynolds v. 
GoDLEfc] (1859), John. 536 ; 29 L. J. Ch. 633 ; 6 
Jur, N. S. 495 ; 8 W. R. 141 ; 70 E. R. 531. 

AnnoteUions ; — ^Reid. Wise v. Piper (1880), 41 L. T. 794. 
Mentd. Curtcia v, Wormald (1878), 10 Ch. D. 172. 


SuB-SECTT. 2 . — Variation. 

159. Mistaken declaration of rights of parties — 
Not intended by either party.] — A sum of money 
>vas charged upon an estate as portions for younger 
children, according to the appointment of the 
parents, to take effect after their deaths ; & the 
parents, in contemplation of the marriage of tlieir 
daughter, & of a settlement which her intended 
husband proposed to make, ax^pointed £5,000, 
part of the sum so charged, to the daughter, in 
case the marriage should take effect. 

By a settlement of the same date a jointure was 
secured to the daughter by the husband. The 
marriage took place, & some years afteiwards, 
the father being then dead, an arrangement was 
made for the sale of the estate, & for the invest- 
ment in the funds of the sum necessary to provide 
for the poitions. The money was accordingly 
raised & invested in the names, among others, 
of the daughter & her husband, & a declaration 
executed, in which the trusts of the stock pur- 
chased with the £5,000 was declared to be, subject 
to the life interest of the mother, for the daughter 
absolutely. After the death of the father & 
mother & the husband the ct. at the suit of the 
representative of the husband, i-cctifled the 
declaration of trust by declaring the £5,000 to 
be the pioperty of the husband, inasmuch as it 
did not ajppear that the husband intended to part 
with his interest in the fund, or do more than 


approve of the change of security ; the declara- 
tion of trust omitting any recital of the settlement 
on the marriage, & it appearing from the letters 
which had passed between the solrs. of the parties, 
when the declaration was made, that neither of 
such solrs. was aware of that settlement, or of its 
effect as to the portion of the daughter. 

Variation of the effect of a deed, made for the 
purpose of carrying into effect a family arrange- 
ment, where it contained a declaration of right 
inconsistent with the actual rights of the parties, 
& there was no evidence that the inconsistency 
was known to or contemplated by the parties or 
tlieir solrs., or that their actual rights were 
intended to be altered. — ^Ashhurst v. Mill, 
Mill v. Asiiiiurst (1848), 7 Hare, 502 ; 18 L. J. 
Oh. 129 ; 11 L. T. O. S. 612 ; 12 Jur. 603, 1036 ; 
68 E. R. 208, L. C. 

160. Slight variations from intentions of parties 
— Ground for reotifloation not cancellation.] — 

Habtopp V. IlARTOPP, No. 112, ante, 

161. Some provisions objectionable — ^Expunged 
without affecting rest of deed.] — In regarding 
claims to upset resettlements of family estates 
the ct. gives weight to considerations which in 
other cases would not bo allowed in the scale. 
For the validity of such a resettlement, the son 
being tenant in tail in remainder, it is not essential 
that his son should have independent advice 
& the ct. will not inquire whether the influence 
of the father was exerted with more or less force. 
Where the father obtains a benelit, the jealousy 
of the ct. is necessarily aroused ; but such a 
transaction is not necessarily unfair, nor if unfair 
is it fatal to the validity of the entire arrange- 
ment ; & the objectionable provisions may be 
expunged without affecting the rest of the deed. 
Where in such a case the father abandons the 
benefit which he has obtained, the rest of the 
resettlement may stand good. 

There are frequently other considerations, such 
as tlie preservation of the honour of the family 
(Kekewicii, j.). 

Does the ct. presume that the son has had 
independent advice or insist that he ought to have 
had it ? I think not. Where iiroiier precautions 
are taken the position of the son as tenant in tail 
is fully explained to him ... & if this duty is 
often, & in simple cases sufficiently, discharged by 
the father's solr. it is sometimes wdth advantage 
handed over to another solr. called in for the 
particular purpose, or, referred to counsel in- 
structed to advise the young man independently 
(Kekewicii, J.). — Hoblyn v. Hoblyn (1889), 
41 Ch. D. 200 ; 60 L. T. 499 ; 38 W. R. 12. 

162. Proposed alterations must carry out in- 
tentions of parties.] — For the puipose of reforming 
an instrument, clear &. unambiguous evidence must 
be produced, not merely showing a mistake, but 
showing the deed in its proposed state to be in 
conformity with the intention of all the parties 
at the very time of its execution, a denial by 
one of the parties that the deed as it stands was 
not according to his intention at the time ought 
to have considerable weight. 


an adult member of the family on tho 
other aicreeim; to give the latter more 
than had been awarded by a Judioial 
deolalon, it was held that the oom- 
promise was not binding on the minors. 
— DUARBiAJI VaMAN V. OURRAT 
(1873), 10 Bom. 311.— IND 


„ .1 — Ram Kirunjun 

SiNon V. Prayao Sinoh (1882), I. L. R. 
8 Calc. 138 ; 10 C. L. R. 66.— WD. 

o. Burden of proof .] — In a trans* 
action between near rolativos under 
suspicious oiroumstancos In an action 
to set aside, not merely Is the burden 


on defte., but tho Judge should noi 
oonsidor that burden satisfied unlesi 
the evidonoo of the parties themselvoi 
is corroborated by some other evldonoe. 
— Kihun V. Fortrr (1916), 8? 

W. L. R. 880 ; 9 W. W. R. 949 ; 2( 
D. L. R. 386.— CAN. 



Part II.— Validity and Effbcjt. 


965 


A deed of compromise between a mother & 
son recited a letter of the mother’s, who was a 
widow, written before the son’s marriage, stating 
that by her will her residuary estate would be 
divided equity between her four sons. The 
deed also recited that the mother was seised, or 
had power to dispose of real estate, the par- 
ticulars whereof were specified in a schedule to the 
deed. It further recited disputes as to the effect 
of the ante-nuptial letter, & that to end them the 
arrangement was entered into effected by the 
deed. By the witnessing part, the mother 
covenanted that her exors. would at her death 
pay to the son such a sum as should be found to 
be the amount to which he would have been 
entitled if her real & personal estate had con- 
sisted of the particulars specified in the sched., 
& she had died without altering her will ais it stood 
when the letter was written. The descriptions 
in the sched. comprehended not only property 
of which she could dispose, but other property 
of which she was tenant for life only & which was 
intermixed with the former, & this was noticed 
in the schedule : — Held : there was not sufficient 
controlling context to restrict the covenant to the 
value of her own property ; without conclusive 
evidence of an intention on the part of both 
parties at the execution of the deed to enter into 
some other contract, it could not be reformed. — 
Fowler v. Fowler (1859), 4 De G. & J. 250 ; 
45 E. R. 97, L. C. 

Annotations: — Beld. Clarke v. Qirdwood (1877), 7 Ch. D. 

9; liako v. Hooper (1900), 83 L. T. 669 ; Fowler v. 

Sugfden (1916), 115 L. T. 51 ; Vaudeville Electric Cineina 

V. Murisot, [1923] 2 Cli. 74. 


Sub-sect. 3. — Costs. 

163. No costs allowed — Where undue delay.] — 

Bullock v. Downes, No. 36, ante. 


Sect. 9.— EFFECT OF SETTLED LAND ACTS. 

Sce^ generally. Settlements. 

164. Settled Land Act, 1800 (c. 69), s. 
Effect on powers of tenant lor life.] — As a general 
rule it is not necessary, whenever a deed has been 
executed affecting the interests created by an 
original settlement, so that that settlement is no 


longer the only instrument “ \mder or by virtue 
of which the land stands limited for the time being 
to or in trust for persons by way of succession,” 
to appoint trustees of a compound settlement 
constituted by the original settlement & the 
subsequent deed. Above sect, is not to be read 
as providing that an assignment made by a 
tenant for life of settled land, in consideration of 
marriage or by way of family arrangement, is to 
be deemed one of the instruments creating the 
settlement for all the purposes of the Act. It is 
limited to the purpose of excluding the operation 
of Sot. Land Act, 1882 (c. 38), s. 50, altogether. 
Upon a sale, therefore, under the powers of 
Settled Lands Acts, by a tenant for life who has 
mode such an assignment, it is not necessary to 
appoint trustees of the settlement constituted by 
the original deed & the instrument effecting the 
assignment ; but the trustees of the original 
settlement, having powers of sale, or appointed 
for the purposes of the Set. Land Acts, are compe- 
tent to receive & give receipts for the purchase - 
money. — Be Du Cane & Nettleford’s Contract, 
[1898] 2 Ch. 96; 67 L. J. Ch. 393; 78 L. T. 
458 ; 46 W. R. 523 ; 42 Sol. Jo. 468. 

Annotations : — ^Betd. Re Mundy & Roper’s CJontract, [1899] 
1 Ch. 275 ; Re (Dorawallis-Wost & Munro’s Contract, 
[1903] 2 Ch. 150 ; Re Wimbome & Browne’s CJontract, 
[1904] 1 Ch. 537 ; Re Dickin & Kelsalls’ Ck)ntract, [1908] 
1 Ch. 213 ; Re Cope & Wadland’s Contract, [1919] 2 Ch. 
376. 

165. .] — Testator devised freeholds 

to the vendor for life, with remainders in strict 
settlement. The property was subsequently dis- 
entailed, resettled, & appointed so as to extinguish 
the vendor’s life estate, but the original settle- 
ment created by the will was still subsisting in 
respect of a jointure & portions charged under the 
powers thereof : — Held : the vendor could sell 
imder the wiU alone, so that it was unnecessary 
to appoint trustees of the compound settlement 
created by the will & subsequent deeds. 

Under these circumstances I declare that the 
vendor can sell under the will alone, & that the 
trustees of the will for the purposes of the Settled 
Land Acts can give a valid receipt for the pur- 
chase-money (SwiNFEN Eady, j.). — Be WlM- 
BORNE (Lord) & Browne’s Contract, [1904J 
1 Ch. 537 ; 73 L. J. Ch. 270 ; 90 L. T. 540. 

Annotations: — BeZd. Re Traflord’s S. K. (1914), 112 L. T. 
107 ; Re CJonstablo’s S. E., [1919] 1 Ch. 178 ; Re Cope 
8c Wadland’a Contract, [1019] 2 Ch. 376 ; Re MeckiuK, 
Mocking V. Mccldng, [1922] 2 Ch. 523. 

See, now?. Settled Land Act, 1 925 (c. 18), s. 1 (1) (v). 
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See Particular Titles passun. 


FELO-DE-SE 

See Criminal Law and Procedure. 


FELONY. 

See Criminal Law and Procedure. 
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FEROCIOUS ANIMALS. 

See Animals ; Negligence. 
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Fkbbies. 


Part I. — Definition and Nature of Ferries. 


Sect. 1 DEFINITION. 

1. A highway.] — Payne v . PARTiUDaE, No. 87, 

2 J 08 i. 

2. .] — A ferry is in nature of a highway, 

& a bill does not lie to be quieted in possession of 
an highway (Parker, V.-O.). — ^Hilton v. Scar- 
borough (Lord) (1714), 2 Eq. Gas. Abr. 171 ; 22 
E. R. 147. 

3. .] — Bussett V. IlART, No. 33, post. 

4. No right of occupation attached.] — R. 

V. Nicholson, No. 162, post. 

5. ,] — Huzzey V. Field, No. 112, post, 

6. .] — In an action for the disturbance of 

a ferry, the first count of the declaration stated, 
that pltfs. were possessed of a ferry across the river 
Tyne, between North Shields & Jtouth Shields, for 
the conveyance of carriages, etc., & passengers, 
& that defts. disturbed this ferry by carr 3 dng 
passengers. The second count stated a right to 
an ancient ferry. Defts. pleaded {inter alia) not 
guilty, not possessed, & also that the boat used 
by defts. was of less than four tons burthen, The 
CO. was incorporated by a local Act for establish- 
ing a ferry across the river Tyne, within the limits 
of Tynemouth & the townships of South Shields 
Ac Westoe. It was enacted by sect. 85 of the Act 
tliat, after the ferry shall be established, no other 
ferry shall be set up & used by any person across 
the river Tyne, within the limits ; & if any person, 
except the co. or persons acting under their 
authority, shall use any boat or other vessel “ of 
the burthen of four tons or upwards,” in ferrying 
for hire across the river within the limits aforesaid, 
every person so offending shall forfeit £5. At the 
time the above statute passed, there was an ancient 
ferry across the river within the same limits, 
which the co., under the powers of their Act, 
purchased of the owners: — Held: (1) the word 
” burthen ” in sect. 85, did not mean ” register 
admeasurement,” but capacity of carrying ; 
(2) the latttu part of sect. 85 did not limit the 
general right of ferry, but only added a cumulative 
remedy by way of penalty ; (3) there was no 
variance by reason of the first count describing 
the ferry generally from North Shields to South 
Shields, & not from one particular terminus to 
another ; (4 ) the mere act of ferrying passengers 
was a disturbance of the franchise, ^though the 
francliise was not a prescriptive ferry, to the ex- 
clusion of all private boats, but simply of a ferry ; 

(5) on the purcliase of the ancient ferry & com- 
pletion of the now ferry, the former became 
extinct by operation of the Act of Parliament. 

(6) In the case of a ferry, the act of taldng across 
a person who would otherwise have gone by it is 
actionable. 

(7) A ferry is a highway for all the Queen’s 
subjects paying toll (Parke, B.). — North & South 
Shields Ferry Co. v. Barker (1848), 2 Exch. 
136; 154E. R. 437. 

AnnoiaiUm ; — As to (3) Reid. General Eatatos Co. v. Beaver, 
(1914J 3 K. B. 918. 

7. .] — Lbtton V. OooDDEN, No. 34, post, 

8. .] — East Riding op Yorkshire County 


Council v. Selby Bridge Company of Proprie- 
tors (1925), TimeSy June 30. 

9. A franchise — Under licence from Crown.] — 

MSSETT V. Hart, No. 33, post. 

10. .] — Huzzey v. Field, No. 112, 

post. 

11. .] — A railway co. were empowered by 

their Act to construct across a river, a few hundred 
yards above an ancient ferry, a railway bridge & 
a footway for passengers, from whom they were 
authorised to take toll ; the bridge & way were 
constructed & used accordingly, & the consequence 
was that the traffic over the ferry was greatly 
reduced. The railway works in no way obstructed 
the ferry or the approaches to it on either side. 
The owner of the ferry claimed compensation 
under the Lands & Railways Clauses Consolidation 
Acts : — Held : the ferry, being a franchise, & 
therefore an hereditament, was ” lands ” within 
the definition of sect. 3 of Lands Clauses Con- 
solidation Act, 1845 (c. 18), & it had been “ in- 
jurioudy affec^d ” within the Acts : for the direct 
& immediate effect of the construction of the bridge 
was to divert the traffic Ac so injure the ferry. 

I cannot bring my mind to doubt the principle 
that if a bridge were to be erected across a ferry, 
Ac people were to go across the bridge, Ac conse- 
quently the bridge would have the effect of dis- 
turbing the owner of the ferry in his right, he 
would be entitled to bring an action on the case 
At to recover damages (Blackburn, J.). — R. v, 
Cambrian Ry. Co. (1871), L. R. 6 Q. B. 422 ; 40 
L. J. Q. B. 169 ; 25 L. T. 84 ; 86 J. P. 4 ; 19 W. R. 
1138. 

Annotations : — CoDSd. Jones v. St4Ui8tead, SheSord & 
Chambly Ry. (1872), L. K. 4 P. C. 98 ; Hopkins v. G. N. 
Ity. (1877), 2 Q. B. D. 224 ; Dibden v. Sklrrow, [1908] 

1 Oh. 41. Reid. Parkdalo Corpn. v. West (1887), 12 
App. Gas. 602 ; North Shore Ry. v. Pion (1889), 14 App. 
Cas. 612 ; Harnmerton r. Dysart, 11918] 1 A. C. 67. 
Hentd. G. W. Ry. v. Swindon & Cheltenham Extension 
Ry. (1884), 9 App. Cas. 787. 

-.] — SeBj further, Part II., Sect. 1 , sub-sect. 1, 

post. 

12. Exclusive right to carry passengers — 
From vill to vill — Across water severing highway.] 

— Huzzey v. Field, No. 112, post. 

18. .] — (1) A ferry is the ex- 

clusive right to carry passengers across a river or 
arm of the sea from one vill to another, or to con- 
nect a continuance line of road leading from one 
township or vill to another, Ac not a servitude 
imposed upon a district or laige area of land ; Ac 
is wholly unconnected with the ownership or 
occupation of land. 

(2) A ferry exists in respect of persons using a 
right of way, where the lino of way is across water. 
There must be a line of way on land coming to a 
landing place on the water’s edge, or where the 
ferry is from or to a vill, from or to one or more 
landing places in the vill {per CUR.). 

(3) It seems reasonable to infer that, if the 
franchise of a ferry is established for facility of 
passage, Ac if the monopoly is given to secure 
convenient accommodation, a change of circum- 
stances creating new highways on land would 
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carry with it a right to continue the lino of those 
ways across a water highwajr, & it is obvious that 
the single landing place which sufficed for an un- 
inhabited marsh, would be utterly inadequate for 
several towns thronged with industrial mechanics. 

. . . If the public convenience require a new 
passage at such a distance from the old ferry as 
makes it to bo a real convenience to the public, 
the proximity seems to us not actionable {per 
Our.). — Newton v. Cubitt (1802), 12 0. B. N. S. 
32 ; 1 New Rep. 400 ; 31 L. J. 0. P. 240 ; 0 L. T. 
860 ; 142 PI. R. 1053 ; aM- (1863), 13 0. B. N. S. 
864, Ex. Ch. 

Annotations : — As to (1) Refd. Hopklna v. Q. N. Ry. (1877), 

2 Q. B. D. 224 ; General Estates Co. v. Beaver, (19141 

3 K. B. 918. Asia (2) Refd. Cowes U. C. v. Southampton, 
IbIo of Wlgrht & South of England lloyal Mail Steam 
Packet (k>., [1005] 2 K. B. 287 ; General Estates Co. v. 
Beaver, [1914] 3 K. B. 918 ; Hammerton v. Dysart, 
[1910] 1 A. C. 57. As to (3) Consd. Hopkins v. G. N. Ily. 
(1877), 2 Q. B. D. 224 ; General Estates Co. v. Beaver, 
(lOiil 3 K. B. 918 ; Hammerton v. Dysart, (19161 1 A. C. 
57. Refd. Lotton v. Goodden (1866), 14 Jj. T. 296 ; 
Cowes U. C. V. Southampton, Isle of Wight & South of 
England lloyal Mail Steam I’aeket Co., [1905] 2 K. B. 
287 ; Dibdcn v. Skirrow, [1907] 1 Ch. 437. (icncrally^ 
Mentd. A.*G. v. Simpson, [1901] 2 Ch. 671. 

14. Derogation of public right.] — liErroN v. 

Goodden, No. 34, post. 

15. .] — Simpson v. A.-O., No. 35, post. 

16 . Advantage conferred on public.] — 

Hopkins v. Great Northern Ry. Go., No. 118, 
post. 

17. .] — ITa-Mmerton V. Dysart (Earl), 

No. 06, post. 

Extent of rlghi.]See Part III., Sect. 1, 

sub-sect. 1 , post. 

18. Floating bridge — Kept in course by chains.] 

— A floating bridge, which consists of a vessel 
propelled by steam from one side of a river to the 
other, &, kept in its course by chains laid down 
across the bed of the stream, is in substance a 
ferry, & is not a “ bridge ” within Mutiny Act, 
1804 (c. 3). s ' - - 

345 *3'*^ THyr/-'ti^n.ioT rn onr . on T T> 

470 ; 11 Jur. N. S. 738 ; 13 W. R. 653 ; 122 E. R. 
1223. 

Unconnected with ownership of land .] — See 

Beet. 2, sub-sect. 2, 


Sect. 2.— NATURE. 

Sub-sect. 1. — In General. 

19. Exists in respect of termini — Not water.] — 

Ipswich (Inhabitants) v. Browne (1581), Sav. 
11,14; 123 E. R. 984, 986. 

Annotations : — ^Expld. Peter v. Kendal (1827). 6 B. & C. 703. 
Refd. MatthowB v. Peache (1855), 20 J. P. 244. 


20. Rights of public — ^Passing from town 

to town — Or vUl to vlll.] — Huzzey v. Field, No. 
112 , post, 

21. .] — Newton v. 

Cubitt, No. 13, ante. 

22. On highways leading to or from 

town or vill.] — Huzzey v. E^ld, No. 112, post. 

23. .] — Newton v. Cubiti’, 

No. 13, ante. 

24. Public! Juris.] — B lissett v. Hart, No. 33, 
post. 

25. A hereditament — Incorporeal in nature.] — 

Agreement, dated Apr. 14, 1804, not under 
seal, between M. & N., that N. shall rent of M. 
the ferry called D. for £6 6.9. per annum, to be 
paid half yearly, for which N. is to have the sole 
use of the ferry & whatever profit may accrue 
from it for the time he holds the same. “Be it 
also known that N. has this day bought of M. the 
great feny boat for the sum of £20, of which 
£5 shall be paid,” etc, ; — Held : the instrument, 
purporting to convey an incorporeal hereditament, 
was not a lease, because not under seal, & therefore 
did not require a lease stamp. — Mayfield 
Robinson (1845), 7 Q. B. 486 ; 14 L. J. Q. B. 
265 ; 5 L. T. O. S. 389 ; 9 Jur. 826 ; 115 E. R. 
572. 

Annotation : — ^Retd. Stratton v. Pettitt (1855), 10 C. B. 420. 

' 26. Within Lands Clauses Consolidation 

Act, 1845 (c. 18), s. 3.] — R. v. Cambrian Ry. Co., 
No. 11, ante. 

27. Not a servitude.] — Newton v. Cubitt, 
No. 13, ante. 

Carries right to tolls.] — See Part III., Beet. 1, 
sub-sect. 2, post. 


I Sub-sect. 2. — Ownership or Occupation op 

28. Whether independent of occupation or 
ownership — Landing places.] — Ipswich (Inhabi- 
tants) V. Browne (1581), Sav. 11, 14 ; 123 E. R. 
984, 986. 

Annotations : — ^Expld. Peter v. Kendal (1827), 6 B. & C. 703. 
Refd. Matthewd v. Peache (1855), 20 J. P. 244. 

29. .] — Williams v. Jones, No. 161, 

I post, 

30. .] — Peter v. Kendal, No. 150, 

post. 

31. .] — R. V. Great Northern Ry. 

Co., No. 60, post. 

32. Extent of right.] — Newton v. Cubitt, 

No. 13, ante. 


PART I. SECT. 2, SUB-SECT. 1. 

a. Whether a servitude.] — A ferry 
La an easement arising In respect of 
land. — Stunson v. Smith (1889), 1 
Terr. L. R. 183 .— CaN. 

b. A public utility.] — A feny 1 b 
in its nature a pnbllo utllite. — Hooper 
V. North Vancouver (Sty, [1922] 
1 W. W. R. 1249 ; 65 D. L. R. 286.— 
CAN. 

0 . Waterway used for public pur- 
pose — Not a private right] — X right 


to use a waterway for purposes of a 

g uhlio ferry is not a private right, 
i if there he any ohstrnotion of the 
waterway It Is of tho puhlio right of 
navigation of the river. — South 
Australia Co. v. Adelaide Oortn. 
(1014), S. A. L. R. 10.— AUS. 

PART 1. SECT. 2, BUB-SECT. 2. 

d. Whether independent of occupa- 
tion or ownership.}-— The right to a 
ferry, i.e., the right to cany passengers 


to Sc fro, cannot he treated apart from 
the postesalon of tho lands used on 
either side of the stream for the pur- 
pose of landing them. — Hurbullubh 
Narain Singh v. Luohmbswar Prosad 
Singh (1899), I. L. R. 26 Calo. 188; 
3 C. W. N. 49.— IND. 

«. Whether appurtenant to land .} — 
The franchise of a ferry is not neooasaxlly 
appurtenant to land. — N ittahari Roy 
V. Dunne (1891), I. L. R. 18 Oalo. 652, 

—IND. 



970 


Ferries. 


Part li. — Creation and Transfer of Ferries. 


Sect. 1.— CREATION. 

Sub-sect. 1. — Crown Grant. 

A. In General. 

33. General rule.] — (1) In an action by the 
owner of an ancient ferry against a person who 
erects a new ferry near to his, pltf . may declare on 
)iis possession ; & he need not set forth in his 
declaration that he keeps boats & ferrymen 
sufficient to carry passengers over. 

(2) A ferry is ptiblici juris. It is a franchise 
that no one can erect without a licence from the 
(Jrown : & when one is erected, another cannot 
be erected without an ad quod damnum. If a 
second is erected without a licence, the Crown has 
a remedy by a quo warranto y & the former grantee 
has a remedy by action. But what profits it 
yielded, & what repair it was in were proper for 
the consideration of the jury to found their dam- 
ages upon. The county cannot change a bridge 
or highway from one place to another. The 
franchise is the ground of the action. 

(3) In case of erecting a new market or ferry 
to my nuisance, I may liave an assize of nuisance 
or an action on the case if the ferry be not well 
repaired, it is popular, & in nature of a highway 
& no action lies without special damage by reason 
of the infinity of suits ; but it is to be reformed 
by presentment or information at the suit of the 
Crown. Tins differs from the cases of mills 
bakehouses, etc. which are grounded on customs 
& of a private nature ; & this declaration is good 
without an averment of tlie sufficiency of a ferry 
(per Cur.). — Blissett v. Hart (1744), Willes, 
508 ; 125 E. R. 1293. 

Annotations: — As to (1) Befd. Newton r. Cubltt (18.^9), 

5 Jut. N. S. 847. As to (2) Consd. Huzzoy v. Fi<*M (1835), 

2 Cr. M. & R. 432 ; Hamiuertou r. Dysart, [1916] 1 A.C. 57. 

34. .] — An Act of Parliament authorised 

the Watermen’s Company to appoint watermen 
to ply on Sundays, within certain limits, from 
such common stairs or places of plying on the 
Thames as might be appointed, & provided that 
if any person except so appointed should ply for 
hire on Sundays from sucli appointed plying places, 
he should incur for each offence a pen^ty of 40.^. 
The Act also provided for the leasing of the right 
to ply on Sundays at plying places, & that the 
profits or rent of the Sundays ferries should be 
applied for the relief of aged & sick watermen. 

Upon bill by a lessee from the Company of the 
right of plyi^ on Sundays from certain stairs to 
a certain point across the river, claiming a right 
of ferry, & seeking to restrain a new ferry, which 
had been established fifteen yards from his ferry : 

PART II. SECT. 1, SUB-SECT l.—A. 

88 i. OenertU rule.) — The Govt, has 
power to grant a right of ferries on 
rivers separating Canada & the United 
States. — K ebby v. Lewis (1842), 0 
O. S. 207.— CAN. 

f. Validity of grant — Letter from 
Oovemor‘8 secretary.] — A letter from 
the Governor’s secretary, authorising 
a person in the name of the Govt, to 
take possession of a ferry, is not 
•uffloient to establish his right to 
the ferry. — J ones v. Fbabkr (1843), 

6 O. S. 420.— CAN. 


— Held: (1) if pltf. had the right he alleged, he 
might come to the ct. to quiet such right, & would 
not be left constantly to insist on the penalties 
imposed by the Act ; & the new ferry was so near 
pltf.'s that the ct. would have restrained it ; 
(2) pltf.’s right relating only to Sundays, & he 
being under no obligation to keep up the ferry, 
but being free to abandon it at any time, his right 
did not stand upon the same footing as an ancient 
ferry. The ct. therefore dismissed the bill with 
costs. 

(3) A ferry has been said to be the continuation 
of a public highway across a river or other water 
for the purpose of public traffic from the termina- 
tion of the highway, on the one side to its recom- 
mencement on the other side (Kindersley, V.-C.). 

(4) The Crown has from time to time granted 
rights of ferry, & all common ferries have their 
t>rigin in Royal grant, or in prescription, which 
pi'esumes such grant (Kindersley, V.-C.). 

(5) Such a right of ferry is an exclusive right or 
monopoly, &, as such, it is in itself an evil, being 
in derogation of common right, for by common 
right any person may carry passengers across a 
river. But as a compensation for that derogation 
of common right, there is this great advantage to 
the public, that they have at all times at hand, 
by reason of the ferry, the means of travelling on 
the King’s highway, of which the ferry forms a 
part ; for the owner of the ferry is under the 
obligations of always providing proper boats, 
with competent boatmen, & all other things 
necessary for the maintenance of the ferry in an 
t‘fficient state & condition for the use of the public ; 
& this he is bound to do under pain of indictment ; 
i& if he be found in default, he would, as it is 
expressed, be liable to be grievously amerced 
(Kindpsrsley, ^^-C.). — Letfon V. Goodden 
(1800), L. R. 2 Eq. 123 ; 35 E. J. Ch. 427 ; 14 
L. T. 290 ; 30 J. P. 077 ; 14 W. R. 554. 

Annotation : — As to (5) Consd. Hammeiton v. Dysart, 

[1916] 1 A. C. 57. 

35. .] — All ancient ferries have their 

origin in Royal grant or in prescription, which 
presumes a Royal grant (Ia>rd Macnaciiiten). 

A right of ferry is in derogation of common 
right, for by common right any pemon entitled 
to cross a river in a boat is entitled to ce^ry 
passengers too. Within the limits of an ancient 
ferry no one is permitted to convey passengers 
across but the owner of the ferry. No one may 
disturb the ferry. The ferry carries with it an 
exclusive right or monopoly. In consideration of 
that monopoly the owner of the ferry is bound to 
have his ferry always ready (Lord Macnaghten). 


g. By Oavemor-in-Coundl.] 

— The Govcmor-in-Counoil cannot 
establish a ferry, iindor Rev. Stat. 
c. 97, on tho St. John river, where, by 
the Ashburton Treaty, it forms tho 
boundary between New Brunswick & 
the United States . — Ex p. DurouR 
(1893), 32 N. B. R. 357.— UAN. 

h. By Dominion Oovemment.] 

— Tho exclusive l<«islativo authority 
over ferries given to the Dominion Par- 
liament by British North America Act, 
1867 (c. 3), ss. 13, 91, does not carry 
with it any right to grant ferries. — 


Perry v. Clrroue (1903), 23 C. L. T. 
91 : 5 O. L. R. 357 ; 2 O. W. R. 89.— 

CAN. 

k. .] — Tho Crown has a 

right to grant a licence of ferry across 
tho Ottawa, botwoen Ontario & 
Quebec, free from the rostriotions 
contained in C. S. U. C., o. 46, that 
statute not applying to such a case. — 
Smith v. RattA (1868), 16 Or. 473. — 
CAN. 

l. .] — The Oown granted a 

lioonoo to the town of B., giving the 
right to ferry “ between the town of B. 
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Part II.— Creation and Transfer of Ferries. 


— Simpson v. A.-O., [1904] A. C. 476 ; 74 L. J. Oh. 
1 ; 91 L. T. 610 ; 69 J. P. 85 ; 20 T. L. B. 761 ; 
3 L. G. B. 190, H. L. ; revsg. S. C. avJh nom. A.-O. 
V. Simpson, [1901] 2 Oh. 671, C. A. 

Awnc^-Uma : — Consd. Dlbdon v. Sklrrow, [1908] 1 Ch. 41. 
Befd. Hammerton v, Dysart, [1916] 1 A. C. 57. Mentd. 
Newcastle tj. Worksop U. C., [1902] 2 Ch. 145 ; Queen- 
borough Corpn. V. Smeod, Dean (1904), 68 J. P. 244 ; 
A.-Q. V. Antrobus, [1905] 2 Ch. 188 ; Robinson e. Smith 
(1908), 24 T. L. 11. 673 ; Re Hatschek’s Patents, Ex p. 
Brenner, [1909] 2 Ch. 68 ; A.-O. v. Homer (No. 2), 
[1913] 2 Ch. 140 ; Folkestone Corpn. v. Brockman, 
[1914] A, C. 338 ; Morpeth Corpn. v. Northumberland 
Farmers’ Auction Mart Co. & Donkin (1920), 90 L. J. Ch. 
420. 

36. Validity of grant — Right of ferriage through- 
out a district.] — Cowes Urban Council v. South- 
ampton, Isle op Wight, & South op England 
Boyal Mail Steam Packet Co., No. 41, post. 

37. Vlll to vlll ferry.] — Cowes Urban 

Council v. Southampton, Isijs op Wight, & 
South op England Royal Mail Steam Packet 
Co., No. 41, 2 )oaL 

38. .] — General Estates Co. v. 

Beaver, No. 44, post. 

Royal grants generally.] — See Constitutional 
Law, Vol. XI., pp. 557 et t 


B. Extent of Enjoyment under Grant. 

39. Terms of the grant.] — By sect. 38 of a 
local Act, a penalty is imposed upon owners of 
boats working boats, within the limits of the Act, 
without a licence. Sect. 99 enacts that nothing 
in the Act contained shall extend to prejudice or 
affect the rights & privileges to which the owners 
of any ferries are entitled : — Held : (1) the owner 
of a ferry within the limits of the Act might 
exercise the right of ferry without a licence ; 

(2) where the ferry appeared to have been always 
exercised from a given landing place in M. to 
given landing places in K., the privilege did not 
protect the owner of such ferry in working a boat 
from another landing place in M., distant eiglit 
hundred yards from the ancient landing place in M. 

(3) A ferry may be granted in more or less 
extensive terms (Coleridge, J.). 

(4) Though the words in the deed are large, it is 
clear to me that it was intended to grant the 
ferriage only from one definite jjlaco to another 
definite place. It is now found more convenient 
to use another landing place half a mile off ; but 
the owner of the ferry has no right to apply 
his franchise to that new landing place (Coleridge, 
J.). — ^Matthews v. Peache (1855), 5 E. & B. 
546 ; 20 J. P. 244 ; 4 W. B. 22 ; 119 E. R. 583 ; 
sub nom. Matthews v. Thames Watermen &; 
Lightermen Co. (Master, Wardens & Com- 


monalty), 1 .Tur. N. S. 1204 ; suh nom. R. v. 
Matthews, 25 Ij. J. M. 0. 7 ; 26 L. T. O. S. 72. 

Annotations: — As to (2) Consd. Newton v. Cubitt (1862), 
12 CJ. B. N. S. 32. ]^d. Lotton v. Goodden (1866), 35 
Ij. j. Ch. 427 ; Hammerton v. Dysart, [1916] 1 A. C. 67. 
As to (3) Consd. Cowes U. C. v. Southampton, Isle of 
Wight & South of England Royad Mall Steam Packet Co., 
[1905] 2 K. B. 287. Eofd. General Estates Co. v. Beaver, 
[1914] 3 K. B, 918. As to (4) Refd. General Estates Co. 
V. Beaver, [1914] 3 K. B. 918. 

40. Termini — Change of termini — For greater 
convenience.] — M atthews v. Peache, No. 39, ante. 

41. Points within two districts — 

Such districts not vilis.] — (1) A franchise of ferry 
from vill to vill is a right known to the law. 

(2) Under an indenture of lease from the Crown 
conveying a “ ferry or right of passage across the 
river M. between East C. & West C., in the Isle of 
Wight,” together with two landing places, one in 
West C. & the other in East C., pltfs. claimed an 
exclusive light of ferry between any point on the 
cast bank & any point on the west bank of the 
river witliin East C. & West C. respectively. 
East C. & West C. were two populous districts. 
The termini of the ferry, which was an ancient 
ferry, had always been two defined points, though 
not always the same two points, one on each bank 
of the river : — Held : the indenture conveyed a 
right of ferry between the two landing-places, & 
not an exclusive right of ferry between any point 
on the east bank & any point on the west bank 
of the M. within East (J. & West C. respectively. 
Scmble : East C. & West C. are not vilis in such a 
sense that an exclusive right of ferry between 
them could be sustained in point of law. 

(3) Defts., a steamboat co. carrying passengers 
in sUiamers between the mainland & C., conveyed 
those & other passengers in steam-launches 
between East C. & West C., embarking & landi^ 
them at two pontoons distant respectively 230 
yards & 875 yards north of the landing place of 
pltfs.’ ferry. The evidence showed that defts.’ 
launches dealt with a traffic which had recently 
come into existence, & which was different from 
that dealt with by pltfs. ; — Held : there had been 
no disturbance of pltfs.’ ferry. — CowES Urban 
Council Southamiton, Isle op Wight, & 
South op England Royal Mail Steam Packet 
Co., [1905] 2 K. B. 287 ; 74 L. J. K. B. 665 ; 92 
L. T. 658 ; 69 .T. P. 298 ; 53 W. B. 602 ; 21 
T. L. B. 500 ; 49 Sol. Jo. 501 ; 3 L. O. R. 807. 

Annotations : — As to (H) Consd. General Estates Co. v. Beaver* 
[1914] .3 K. B. 918 ; Hammerton v. Dysart, [1916] 1 
A. C. 57. ^fd. Dibdon v. Skiriow, [1907] 1 Cb. 437. 

42. Means of transport — Other means than by 
ferry.] — Hopkins v. Great Northern By. Co., 
No. 118, posh 

43. .] — The franchise of a ferry is 


to A.” : — Held : a sufficient grant of a 
right of ferriage to & from the two 
plaoes named. — A ndkbson v. Jelleit 
(1883), 9 S. C. R. 1.— CAN. 

m. .] — The grant of a ferry 

by the Crown is a valid grant although 
made since Magna Carta. — London- 
derry Bridge Comrs. v. M’Keever 
(1890), 27 L. R. Ir. 464.-— IR. 

n. NecessUv for Crown grani.] — 
There is nothing in the law of Bengal, 
as it was before the acquisition by the 
British Govt, or in the regulations 
before or after 1793 to show that any 
person is entitled to claim a monopoly 
of a right of ferry by prescription or 
by any other means than a grant from 
the Crown. — Nityahari Roy v. 
Dttnnk (1891), I. L. R. 18 Calc. 662.— 
IND. 


PART II. SECT. 1, SUB-SECT. 1.— B. 

89 i. Terms of the grant.'! — ^A charter 
from the Crown, granting “ all our 
ferriages & peissa^s ” over certain 
rivers convoys only ferries existing 
at the date of the grant, & does not 
confer on the grantees the right to 
create new ferries over those rivers. — 
Londonderry Bridge Combs, v. 
M'Ksever (1890), 27 L. R. Ir. 464. — 
IR. 

o. Charier to corporation — To 
establish dt regukUe ferries — Whether 
Crown grant of ferry taken away.}— 
The charter of Fredericton, which 
gives the corpn. power to establish 
& regulate ferries within the limits of 
the city, does not take away the right 
to a ferry previoudy granted by the 
Crown, nor authorise interference with 


such pro-existing ferry. — ^University 
OP New Brunswick t>. MoCluskey 
(1864), 6 All. 136.— CAN. 

p. Grant of ferry — Svbsequent least 
to another— Whether breach of grant.}— 
The Crown, having granted to suppliant 
certain ferry rights over a river between 
two cities, subsequently leased certain 
property to two railway cos. to bo 
used for the construction of a bridge 
across the river between the cities : — 
Held : the granting of the leases did 
not constitute a breach of any contract 
arising out of the nant of the ferry ; 
Ac the Crown was not liable to suppliant 
in damages. — Brigham v. R. (1900), 20 
C. L. T. 423 ; 6 Exch. C. R. 414 ; 30 
S. C. R. 620.— CAN. 

q. Termini — Change of termini — 
Whether allowed.] — ^The right of lessees 
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Sect* 1. — CrecUion: Sub-sect. 1, B.; sttb-secta. 2 <fi: 
3» Sect. 2. Part III. Sect. 1 : Svb-aect. 1»] j 

not a grant of an exclusive right to carry across 
a stream by any means whatever, but only a 
grant of the exclusive right to carry across by 
means of a ferry. 

Where, therefore, a bridge was constructed by 
private enterprise connecting the same highways 
as the ferry, whereby the ferry owner lost all the 
income he used to receive from tolls : — Held : the 
bridge was not a disturbance of the ferry, & the 
ferry owner had no remedy. — D ibden v. Skiiiiiow, 
[1908] 1 Ch. 41 ; 77 L. J. Ch. 107 ; 97 L. T. 
658 ; 71 J. P. 555 ; 24 T. L. It. 70 ; 0 L. G. K. 
108, C. A. 

Annotations : — ^Reld. General Estates Co. v. Beaver, [1914] 

3 K. B. 918 ; Hammerton tJ. Dysart, [191C] 1 A, C. 57. 

44. Area to be served — Vill to vlU ferry — 
Whole area of each vill.] — (1) The franchise of a 
ferry from vill to vill is a franchise recognised by 
the law ; — Held : such a franchise confers the 
exclusive right of ferriage thi'oughout the area of 
the v^s. 

In an action claiming a declaration that pltfa. 
were entitled to & possessed of an ancient ferry 
from vill to vill &; an injunction restraining deft, 
from disturbing them in the enjoyment thereof ; — 
Held : (2) upon the evidence, a lost grant to 

pltfs.’ predecessors of the franchise of a ferry 
from vill to vill ought to be presumed ; (3) even 
if pltfs. were entitled only to a ferry from point 
to point, no change of circumstances or new & 
different traffic liad arisen which would justify 
deft, in setting up a new ferry in proximity to 
pltfs.’ ferry. — Geneiial Estates Go. v. Beaver, 
[1914] 3 K. B. 918 ; 84 L. J. K. B. 21 ; 111 L. T. 
957 ; 79 J. P. 41 ; 30 T. L. R. 034 ; 12 L. G. R. 
1146, C. A. 

Annotation : — As to (1) <£• (3) Befd. Hammerton r. Dysart, 
[1916] 1 A. C. 67. 

45. Particular persons — Persons using highway 
—On both sides of water — Point to point lerry.]- 

Hammebton V. Dysart (Earl), No. 00, j)ost. 


Sub-sect. 2. — Prescription. 

46. Presumption of lost grant — By Crown.] — 

I^En'ON r. Goodden, No. 34, ante. 

47. .] — Simpson v. A.-G., No-Sf), anfr. 

48. .] — General Estates Go. v. Beaver, 

No. 44, ante. 


49. Who may presoribe^-lnhabitantsd—GBAVES- 

END Case (1612), 2 Brownl. 177 ; 123 E. R. 883. 

Annotations Faeakerley v. WUtablro (179D, 1 

Btra. 462 : Maocleeflold Oorpn. v. Podley (1833), 4 B. & 
Ad. 397. 

50. Validity of.] — Uix v. Gardiner, No. 08, 

post. 

51. Period of user — Thirty-five years.] — (1) 

It is sufficient for pltf. to prove that he was in 
possession of the ferry at the time the cause of 
action accrued, to entitle him to maintain an 
action on the case for the disturbance of it. 

(2) From an user of thirty-five years, the jury 
may presume that a ferry had a legal origin. 

(3) A variation in the amount of ferriage will 
not avoid the franchise. — Trotter v. Harris 
(1828), 2 Y. & J. 285 ; 148 E. R. 920. 

Prescription generally.] — Sec Easements, Vol. 
XIX., pp. 5.3-75. 


Sub-sect. 3. — ^By Statute. 

52. General right of ferry given— Penalties lor 
infringement of right — By boats of particular size — 
General right not limited.] — North & South 
Shields F]^ry Go. v. Barker, No. 6, ante. 

53. Right limited by Act — Pending repair of 
bridge — Undue delay in repairing.] — Nicholi, v. 
Allen, No. 02, post. 

54. To one day a week — No obligation to 

maintain ferry — Ancient ferry distingiiished.] — 

LiETI'on V. Goodden, No. 3-J, ante. 

55 . Ultra vires acts by owners — Use of 

boat for pleasure purposes — Action by ratepayers.] 

— Dundee Harbour Trustees v. Nicol, No. 03, 
post. 


Sect. 2. — TRANSFER. 

See Ferries (Acquisition by Ijocal Authorities) 
Act, 1919 (c. 75). 

56. Necessity for deed — On demise of ferry.] — 

Peter v. Kendal, No. 150, post. 

57. .] — Anguish v. Ebden (1830), 

Gunning on Tolls, p. 111. 

Annotations : — ^Beld. General Estatee Co. r. Beaver, 11013] 
2 K. B. 433 ; Hammerton v. Dysart, [1016] 1 A. O. 57. 


deriving under a grant from the Crown 
is not limited as by a direct mathe- 
matical line from one point to another, 
bnt extends to any part of the river 
within the specified limits, Sc such 
lessees may change the localities of 
transit to any point within such 
limits. — Hemphill v. M'Krnna (1845), 
8 I. L. R. 48.— IR. 

PART II. SECT. 1, SUB-SECT. 2. 

r. Period of user — Ttventy pears.] 
—Twenty years is the shortest period 
within which a private right of ferry 
can be established by nsor. — P ar- 
MSSHARI PBOBHAD NARAIN SINOH V. 

Mahomed Stud (1881), I. L. K. 6 
Calc. 608 ; 7 C. L. R. 504.— IND. 

s. Ttoelve years.] — Deft., a 

co-sharer in village lands, acted upon 
the right that a ferry may be establisne d 
in India by a person on his own pro- 
perty taking toll from strangers. Sc 
that he may acquire such a right, by 


grant or user, over the property of 
others, whether a oo'Sharer with them 
or not. He used property that he 
owned jointly with pltfs., his oo-sbarers, 
excluding none of them: — Held: as 
no grant was ever made to him, he 
conld only set up an exclusive right 
by showing that he bad either dis- 
possessed them, or bad had adverse 
oRsession for twelve years, or that 
e had used the ferry for twelve years 
as of right. — ^Lachmeswar Sinoh v. 
Manowar Hobsain (1891), I. L. R. 
19 Calc. 263 ; L. R. 19 Ind. App. 48.— 
IND. 

4. Monopoly of righi of ferry — 
Whether obtainable by joresaription ,] — 
Nittahari Rot v. dunnb (1891), 
I. L. R. 18 Calo. 652.— IND. 

a. Orant not prodwed — Presump- 
tion of f/rani — No immemorial tiacr.J 
— Between B. Sc K. there ran the M. 
river which people could cross until 
a dam was built in 1872. Pltfs. 


then began to run a ferry to take people 
across Sc they received the Income from 
the ferry until 1915 when deft, began 
to run a rival ferry. Pltfs. sued for 
a declaration that they alone had a 
right to ply a ferry between the two 
villages. There was no direct grant 
from Govt, produced by pltfs. but 
in 1879 the Collector bad made an 
order that they should ply a private 
boat in tfao river within the limits of 
M. B. : — Held : although it was not 

f >oBslblo to prosumo a grant from 
mmemorial user, still on the facts of 
the case, a presumption arose that the 
Govt, had granted a ferry franchise to 
pltfs. — Shama, bto. V. Ganoadhbw 
(1922), 1. L. R. 46 Bom. 952.— IND. 


PART 11. SECT. 2. 

b. How transferred — According to 
sto<u<e.]— The title to ferry boats 
running in the harbour of St. John must 
be transferred according to Merchants’ 
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Part IIL — ^Rights, Duties and Liabilities of Ferry Owner. 


58. .] — Mayfield r. Robinson, No. 

25, ante* 

On transfer of incorporeal hereditament.] — 

ScBt generally, Deeds, Vol. XVTI., pp. 192-194, 
Nos. 26-60. 

59. Words effectual to pass — Grant of both 
way ferry — Passes one way ferry.] — Pim v. Curell 
No. 109, post. 

60. Grant of land — With “ all profits & 

commodities ** belonging thereto — Coupled with 
evidence of long enjoyment of ferry.] — A com- 
pensation jury, of the city of L., awarded com- 
pensation to a landowner, under Railways Clauses 
Act, 1846 (c. 20), 8. 6, in respect of the works of a 
railway co., by wliich he alleged that his land was 
injuriously affected. 

The land was divided from the railway works 
by a river. The land was in the city ; the works 
were not. The mode in which the works in- , 
juriously affected the land was, that they ob- 
structed tlie access to a ferry over the river & 


appurtenant to the land in question : — Held : (1) 
the ferry might pass with the land, under a con- 
veyance of the land with “ all profits & com- 
modities belonging to the same ; (2) where, as 
far as living memory went, the land & ferry had 
always been enjoyed by the same person, & there 
was no evidence to show that they ever had been 
the subjects of separate conveyances, a compensa- 
tion jury were justified in concluding that the 
ferry did pass with the land under the above words. 

It is not essential to a furry that the owner of 
it should have the land on either side, if he has the 
right of using that land for the purpose of the 
ferry (Patteson, J.). — R. v. Great Northern 
Ry. Co. (1849), 14 Q. B. 25 ; 117 E. R. 10 ; sub 
nom. Re Cooling & Great Northern Ry. Co., 
0 Ry. & Can. Cas. 246 ; 19 L. J. Q. B. 26 ; 14 
.Tur. 128 ; aiib nom. Re Pooling v. Great 
Northern Ry. Co., 13 L. T. O. S. 484. 

Annotations : — Oencrally, Mentd. Re Penny & S. E. Hy. 
(1857), 28 L. J. 6. B. 225; Chamberlain v. West End of 
London Sc Crystal Palaoe Ry. (1863), 2 New Rep. 182; 
Rickot r. Met. Ry. (1867), L. R. 2 H. L. 175. 


Part III. — Rights, Duties and Liabilities of Ferry Owner. 


Sect. 1.— RIGHTS. 

Sub-sect. 1. — In Gener.\l. 

61. Right to maintain ferry — In proximity to 
bridge — Bridge with right of toll.] — A mere right 
to take tolls of all persons passing over a certain 
bridge, given by Act of Parliament, does not 
involve such an exclusive privilege of conveying 
all persons across the river at or near bridge as 
to entitle the party possessed of such right to 
maintain an action for the disturbance of it against 
one who has erected a ferry near the bridge, & 
taken persons across the river in boats. — Young 
V. Thank (1846), 6 L. T. O. S. 140. 

62. By statutory authority — ^While bridge 

under repair — Unreasonable delay in repairing 
bridjge.l — ^A local Act, reciting that it was con- 
venient that a bridge should bo built across the 
Thames from the parish of W. in the county of 
S. to the peurish of S. in the county of M., for the 
ease & commerce of the inhabitants of the said 
counties, & that D. had proposed to build the 
bridge, enacted tliat it should be lawful for D., 
his heirs & assigns, & he & they were authorised 
& empowered, at their own costs & charges, to 
build the said bridge. Power was given to cut 
the banks of the river, & turn any highways 
leading to the intended bridge ; & in consideration 
of the great charges & expenses D. his heirs & 
assigns should be at, not only in b uildin g the bridge 
but also in erecting, repairing & maint^ning other 
matters necessary to be erected, it should be lawful 
for D. his heirs ec assigns, from time to time & at 
all times thereafter, to take for pontage or toll 


for any passage over the bridge, certain sums. A 
clause reciting that it migh^t happen that the 
passage of the bridge might for some time become 
dangerous or impracticable, enacted that it should 
be lawful for D., his heirs & assigns, to provide & 
maintain a ferry across the river, & to take the 
same sums for passage over the river by it as were 
granted for the toll or pontage ; provided that 
sucli ferry should not continue longer than should 
be necessary for repairing or rebuilding the bridge. 
It was declared that the bridge should be extra- 
parochial, & not be deemed to be a county bridge. 
A later Act, reciting that the bridge was in a 
ruinous condition, &, if not effectually repaired 
or rebuilt, would be manifestly to the mcon- 
venicnce of the public, & that S. was the solo 
proprietor of it, & had proposed to effectually 
repair or rebuild it, but it had been found by 
experience that the pontage or toll was greatly 
in^equate to the expense of buildup & keeping 
the same in repair ; enacted that it should be 
lawfid for S. his heirs & assigns to take the tolls 
therein specified. This later Act also contained 
a clause re-enacting all the powers & authorities 
given by the former Act for the purpose of “re- 
building, repairing, altering & keeping in repair the 
bridge.” In 1869 the principal arch of the bridge, 
which had been used by the public on payment of 
the tolls authorised by the said Acts, fell in, Ss 
the passage of it became impracticable. Deft., 
who had become proprietor of the bridge in 1829, 
thereupon provided & maintained a ferry across 
the Thames near to the bridge & for passage over 
the river by the ferry took the tolls authon^d by 


Shlpplns Act. — ^Lioyd v. European a ferry so established Is sold at publlo 

& Norto j^iuoAN Ry. Co. (1878), auction by the municipality, they are 

2 P. & B. 194. — CAN. boimd to put the rendeo in possession. 

o. Sale by public auction — Duty of & liaole for failure to do so. — 

vendor to put vendee into possession.] — Currby v. Victoria Munioipauty 

The authority conferred on a muni- (1902), 35 N. B. R. 606. — CAN. 
olpality to make bye-laws for establish- 

to* a ferry, authoriseB it to provide a d. Sub-lease of ferry — ValidUy of.] 
boat for operating the same, Sc where — Where, by the terms of a lease of a 


ferry, the renter, should not transfer 
or sub-rent the ferry, but such a 
transfer of sub-lease is not prohibited 
by statute, or by a rule framed under 
a statute, a traxisfer of it will be valid 
08 between the renter Sc his transferee, 
though it may be invalid as against the 
Uovt. — Abdulla v. MAmcoD (1902), 
I. L. R. 26 Mad. 166.~IND, 
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Sect. 1. — Rights: Svh'Secia. 1 €& 2. Sects. 2 <& 3: 

Sub^sects. 1 2.3 

the Acts. A reasonable time for repairing the 
bridge having elapsed, pltf., who was the pro- 
prietor of an estate near tlie bridge & had sustained 
special damages as such from the neglect to I'epair 
it, brought an action against S. for damages, by 
reason of the bridge being impracticable i—lleld : 
the above Act imposed upon deft., as proprietor of 
the bridge, the duty to repair & maintain it as 
long as he received the tolls. — Nicholl v. Allen 
(1862), 1 B. & S. 034 ; 31 L. J. Q. B. 283 ; 6 L. T. 
699 ; 10 W. R. 741 ; 121 E. R. 962, Ex. Oh. 

Annotaiiona CoMd. Winch r. Thames Conservators (1872), 
L. It. 7 1\ 468. Befd. Guest v. l*oolo & Bournemouth 

Ry. (1870). L. R. 5 C. 1*. 553. Mentd. R. v. Maidenhead 
Corpn. (1882), 51 L. J. Q. B. 444. 

63. Ferry-boats let out — For excursion trip — 
Beyond ferry limits — Ultra vires.] — A franchise of 
ferry within certain defined limits was vested by 
Act of Pai’liament in a statutory body of harbour 
trustees who maintained a service of steamers for 
ferry traffic. When the steamers were not 
required for ferry traffic the trustees let them out 
on hire for excursion trips beyond the ferry limits. 
A firm of shipowners, who let out steamers on 
excursion trips, & who paid rates to the trustees 
for the use of the harbour, brought an action of 
interdict to restrain the trustees from so using their 
steamers ; — Held : (1) the acts complained of 

were ultra vires ; (2) as harbour ratepayers, the 
shipowners had a good title &; interest to sue. — 
Dundee Harbour Trustees v. Nicol, LI 91 5] 
A. C. 550 ; 84 L. J. P. 74 ; 112 L. T, 097 ; 31 
T. L. R. 118, ILL. 

Annotation : — ^Mentd. Kemp v, Glangow Cori>n., [1920] 
A. C. 836. 


Sub-sect. 2. — Right to Toll. 

64. Incident to franchise of ferry.] — Webb’s 
Case (1608), 8 Co. Rep. 45 b ; 77 E. R. 541. 

Annotations: — Mentd. Geo v. Freedland (1626), Cro. Car* 
47 ; R. & I^iiddlotou v. New River Water Corpn. G663), 
1 Kch. 629 ; R. v. Kempe (1694), 1 I,d. Rayin. 49; 
Fawcett v. Strickland (1737), WillcB, 57 ; Millar r. Taylor 
(1769), 4 Burr. 2303 ; R. v. C^lppintf-Norton (1804), 5 
East, 239. 


65. .] — Every ferry ought to be under a 

public regulation ; viz. that it give attendance at 
due times, keeps a boat in due order, & toke but 
reasonable toll ; for if he [the owner] fail in these, 
he is finable (Stirling, L.J.). — A.-G. v. Simpson, 
[1901] 2 Ch. 671 ; 70 L. J. Oh. 828 ; 85 L. T. 325 ; 
17 T. L. R. 768, C. A. ; revsd. on other grounds, 
sub nom. Simpson v. A.-G., [1904] A. C. 470, H. L. 


Annotations: — ^Befd. Newcastle v, Worksop U. C., [1002] 
2 Ca. 145 ; Queenborouffh Corpn. v. Smecd, Dean (1904), 
68 J. P. 244 ; Dlbden ». Sklrrow, [1908] 1 Ch. 41 ; Ham- 
merton v. Dysart, [1916] 1 A. C. 57. Mentd. A.-G. v. 
^trobus, [1905] 2 Ch. 188 ; Robinson v. Smith (1908), 
24 T. L. R. 573 ; He Hatschek’s Patents, Exp. Zeronnor, 
119091 2 CTi. 68 ; A.-G. tJ. Homer (No. 2), [1913] 2 Ch. 140 ; 
Folkestone Corpn. v. Brockman, [1914] A. C. 338 ; Mor- 
peth Corpn. V. Northumberland Farmers' Auction Mart 
Co. & Donkin (1920), 90 L. J. Ch. 420. 


66. ,] — (1) A franchise of ferry is to be 


regai'dcd as a toll franchise & is a grant to the 
exclusion of others, & is a continuing consideration 
for a continuing public service. (2) In the case 
of a point to point ferry the exclusive right is 
only to ferry persons coming along a public way 
to a landing place & desiring to cross to a landing 
place on the opposite bank & continue their 
Journey along another public way. (3) The 
owner of the ferry has a cause of action against 
any one who carries either in that lino or in another 
lino of ferry so near as to make it an alternative 
way of carrying between substantially the same 
points. But where a new ferry is set up in 
proximity to an old ferry to accommodate new 
traffic the question is whether the new traffic is 
de facto part of the burden Sc obligation of the 
old ferry or is really new traffic requiring new 
facilities, & such as would not natursdly use the 
highways which the old ferry serves. In the 
latter case the owner of the old ferry has no cause 
of action. (1) Increased traffic, in consequence 
of the growth of population or of a change in the 
character of the district served by an old ferry is 
not “ new traffic ” entitling any one to set up a 
new ferry near the old one. 

Where new & different traffic is spoken of in 
this connection, it must, I think, mean traffic the 
bulk of which has been created by the erection of 
the rival ferry, &> which, but for such ferry, would 
not have existed at all, that is, would not have 
increased cither the profits or burdens of the owner 
of the franchise (I^ord Parker). — Hammerton v. 
Dysart (Earl), [1910] 1 A. C. 57 ; 85 L. J. Ch. 
33 ; 113 L. T. 1032 ; 80 J. P. 97 ; 31 T. L. R. 
592 ; 59 Sol. .To. 005 ; 13 L. G. R. 1255, H. L. ; 

sg. S. C. sub nom. Dysart (Earl) r. Hammerton 
Sc do., [1914] 1 Ch. 822, C. A. 

Annotation : — As to (1) & (2) Refd. Qciicral Estates Co. r. 

Beaver, [1914] 3 K. B. 918. 

67. Unless right excluded by custom.] — 

PAYNF: V. I’ARTRIDGE, No. 87, post. 

68. May be claimed by prescription.] — If a 

man hath a common ferry, & prescribes to have an 
oboltts for every footman passing over, & a de- 
narius for every horseman, & that none shall pass 
but over this ferry, tliis is a good prescription 
(Croke, ,7.). — Hix V. Gardiner (1014), 2 Bulst. 
105 ; 80 E. R. 1002. 

Annotations : — Mentd. Mltchel r. Reynolds (1711), t P. 

Wins. 181 ; Bmadbciit v. Wilks (1742), Wlllcs, 300. 

69. Amount of toll — Variation In — Franchise 
not avoided.] — Trotter v. Harris, No. 51, ante. 

70 . Determined by statute — Vehicle with 

passengers & luggage — Vehicle of itself subject to 
toll.] — By an Act for establishing a floating bridge 
over the harbour of Portsmouth, the co. were 
empowered to demand & take, amongst others, 
the following tolls : For every horse or other 
beast drawing any coach, chariot, etc., or other 
such like carriage with four wheels, if drawn by 
one horse or other beast. Is., & if drawn by two 
or more horses or other beasts 9d. for each horse 
or other beast beyond the first ; for every passenger 
or person mei*ely using the floor or deck of the 


PART III. SECT. 1, SUB-SECT. 2. 

•. Recognised in British India.}— 
The right of establishing a private 
& levying tolls is rooognl^ in 
British India. — Parmkshari Prosuad 
IN SlNQH V. MaHOMKD SYUD 
..A. ® TJalc. 608 ; 7 C. L. R. 


f. Exemption from tolls — Ferry estab- 
lished by corporation — Whether post 
office officials exempt .) — Although post 
office officials, as servants of the Crown, 
are entitled to be carried free over 
ferries properly so oallod, such right 
does not apply to a ferry which a 
corpn. is empowered by statute to 
establish Sc work, but is under no 


obligation to maintain. — ^A.-G. v. 
Lonponucrry Brioqb Combs., [1003] 
1 I. R. 389.— IR. 

g. Troops in uniform df on 

duty.] — A, was the owner of a ferry 
on the Orange liirer, one terminus 
being on the colonial side Sc one on the 
Orlqualand West side of the river. 
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Part III.— Eights, Duties and 

said bridge, Id. ; for every portmanteau, trunk, i 
or other luggage belonging to any passenger, not 
exceeding 1 c>^.. Id, : — Held : the co. were not 
thereby authorised to demand toll in respect of 
passengers, portmanteaus, parcels, etc., passing 
over on the bridge in & upon an omnibus in respect 
of the horses drawing which the proper toll had 
been paid. — Portsmouth I^loating Bridge Co. 

V. Nance (1843), 6 Scott, N. R. 823 ; 1 L. T. O. S. 
25(j. 

71. Must be reasonable.] — A.-G. v. 

Simpson, No. 05, ante , 

72. Where Journey not effected — Change of 
mind by passenger — After contract with ferry 
owner — Reasonability of toll.] — In an action for 
damages for assault & false imprisonment it 
appeared that pltf. had contracted with defts. 
to enter their wharf &; stay there till the boat 
should start & then be taken by the boat to the 
other side. No breach of defts.’ undertaking was 
alleged, but pltf. after entry changed his mind & 
desired to effect an exit from their wharf without 
payment of the prescribed toll for exit, & was for 
a time forcibly prevented : — Held : he ought to 
liave been nonsuited. The toll imposed was 
reasonable & defts. were entitU;d to resist a forcible 
evasion of it. — Robinson v. Balmain New 
Ferry Co., Ltd., [1910] A. C. 295, P. C. 

Annotation : — ^Refd. Hofd v. Weardale Steel, Coal & Coke 

Co., 11015] A. C. 67. 

Liability for improper levy of toll.] — See Nos. 
84, 87, post . 


Secl\ 2.— duties. 

73. Maintenance of ferry — Readiness.] — 

Nedepout (Prior) v. Weston, No. 104, post, 

74. All reasonable hours.] — B. v. 

Giles (1857), 29 L. T. O. S. 120 ; 6 W. R. 575 ; 
21 ,J. P. Jo. 324. 

75. At all times.] — I^etton v. 

Goodden, No. 34, ante . 

76. .,] — A.-G. V. SiMi’SON, No. 

05, ante . 

77. -.] — ItAMMERTON V. BySART 

(Earl), No. 00, ante . 

76, Good repair.] — Nedeport (Prior) 

V. Weston, No. 104, j^osi. 

79, Suitable boats.] — R. v. Giles 

(1867), 29 L. T. O. S. 120 ; 5 W. R. 575 ; 21 
J. P. Jo. 324. 

80. .] — It is the duty of the 

owner of a ferry to keep his ferry boat reasonably 
safe & secure. A light cart, drawn by a single 
horse, was being ferried over a river when 
the horse went against a bar placed beliind to 
prevent horses from slipping off & broke it &, fell 
into the river & was lost. It being shown that the 
bar appeared to liave become reduced in thickness 
& weakened at the point of fracture, & that the 
floor of the boat was convex & sloped backwards : — 


Liabilities of Ferry Owner. 

Held : there was evidence of negligence to support 
a verdict in favour of the owner of the horse. — 
Coots v. Lear (1886), 2 T. L. R. 806, D. 0. 

81. .] — A.-G, V. Simpson, No. 

65, ante , 

Neglect to maintain — Defence to action for 

disturbance.] — See No. 150, post . 

Liability for.] — See Sect. 3, post . 

82. Owner of ferry for carriages — Bound to 
convey carriages & contents.] — Walker v. Jack- 
son, No. 100, post . 


Sect. 3.— LIABILITIES. 

Sub-sect. 1. — In General. 

83. Toll improperly levied — Prohibited by 
custom — Action for improper levy.] — Payne v. 
Partridge, No. 87, post . 

84. Excessive amount — ^Form of informa- 

tion — Single not accumulated general charge.] — 

An information for extortion, stating that there 
is a common passage & ferry boat over the river 
M. ; that the usual rates were one penny for a 
man & horse, & two pence for a score of sheep ; 
& that deft., being the common ferry man, did, 
between such a day & such a day, extort from 
divers persons unknown divers sums of money, 
exceeding the ancient rate & price of passage, 
viz. for carrying over one man & a horse two pence, 
& for every score of sheep four pence, etc., is bad ; 
for every extorsive taking is a separate offence, 
&; ought to be precisely & distinctly laid ; but 
here a number of offences are accumulated under 
a general charge. — R. v. Roberts (1692), Garth. 
226 ; Gomb. 193 ; llolt, K. B. 363 ; 4 Mod. Rep. 
100 ; 3 Salk. 198 ; 1 Show. 389 ; 87 E. R. 286. 
Annotation : — Consd. R. v. Bowen (1811), 1 Cox, C. C. 88. 


Sub-sect. 2. — Failure to Maintain Ferry. 

85. Indictment.] — Nedeport (Prior) r. 
Weston (1443), Y, B. 22 Hen. VI. fo. 14, pi. 23 ; 
2 Roll. Abr. 140, i)l. 4 ; 10 Vin. Abr. 26, pi. 4. 

Annotations: — Befd. Huzzy v. Field (1835), 5 Tyr. 855 ; 
Newton v. Cubitt (1862), 12 C. B. N. S. 32 ; Hopkins v, 
G. N. Ry. (1877), 2 Q. B. 1). 224 ; General Estates Co. v. 
Beaver, [19141 3 K. B. 918. Mentd. Godfrey’s Case 
(1614), 11 Co. Hop. 42 a. ; Churchman tJ. Tunstal (1659). 
Hard. 162 ; Paine v. Partridge (1690), 1 Show. 243 ; 
Cowes U. C. V. Southampton, Isle of Vi^ight & South of 
Eugland Royal Mall Steam Packet Co., [1905] 2 K. B. 
287 ; Hanunorton v. Dysart, [1916] 1 A. C. 57. 

88. .] — Gravesend Gase (1612), 2 Brownl. 

177 ; 123 E. R. 883. 

AnTwtalimis : — Mentd. F^akorlcy v. Wiltshire (1721), 1 
Stra. 462; Maoclusflcld Cori»n. v. Podley (1833), 4 B. & 
Ad. 397. 

Erection of bridge lor greater con- 
venience — No defence.] — (1) A custom that the 
inhabitants of a paiHcular district have used & 
have a right to pass a certain ferry toll-free is 
good ; & if toll be extorted from such an inhabitant 


This ferry was regulated by Ord. 6 of 
1876 of Griqualand West, the sect. 9 
of which exempted H.M.’s troops in 
uniform & on duty & their animals from 
payhiff fare : — IJelrl : H.M.’s troops in 


uniform & on duty, & tholr animals, 
crossing by the ferry from the colonial 
to tho Griqualand West side wore 
bound to pay the fare. Tho soot, 
must bo oouflned in its oi>eratiou to 


ferries plying only within the limits of 
GriqualBuid West. — ^W ar Dkpartmbnt 
V. Gibbon Brothers (1885), 4 8. C. 
83.— S. AF. 
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Febbibs. 
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he may have an action on the case ; but no action 
will lie against the ferryman for not keeping a boat 
for the purpose of the ferry, unless some special 
damage ensue. 

(2) But he may be indicted for this neglect ; & 
it will be no excuse that he has erected a bridge 
across the river for a common passage, which is 
more convenient than the ferry. Owner of a 
ferry cannot suppress it & put up a bridge in its 
place without licence & ad quod damnum* 

(3) There being an ancient ferry, all the King’s ' 
people are entitled to pass of common right 
(Holt, O.J.). — Payne r. Partridge (1690), 1 
ISalk. 12 ; 1 Show. 255 ; 91 E. H. 12 ; std) nom. 
Paine v. Partrich, Garth. 391; Comb. 180; 
Holt, K. B. 6 ; 3 Mod. Bep. 289 ; 1 Show. 243. 

AnnoUUiona : — As to (1) Consd. Iroson v. Mooro (1698), 

1 Ld. liarm. 486; (Iroasly v. Codling (1824), 2 BW* 
263. ^Id. Phillibrown «. Hyland (1725), 8 Mod. Hep. 
351 ; Lymo HegiH Ck>rpn. v. Henley (1834), 1 Bing. N. C. 
222 : Lockwood v. Wood (1844), 13 L. J. qTB. 365; 
Newton r. Cubitt (1862), 12 C. B. N. S. 32 ; Gbamberlain 
V. West End of London & Crystal Palace Hy. (1863). 

2 B. & S. 617 ; Cameron i>. Charing Cross Ry., Bourhlil 
V. Charing Cross Hy. (1864), 16 C. B. N. S. 430 ; Hickct 
V. Met. Hy. (1865), 5 B. & S. 156 ; Mercer v. Dcuno, 
[1904] 2 Ch. 534. As to (2) Consd. Hopkins v. G. N. By. 
(1877), 2 Q. B. D. 224 ; Dlbdou v. Storow, [1907] 1 Ch. 
437. B^. Iveson v. Moore (1698), Holt, K. B. 10; 
Lyme Hegis Corpn. v* Henley (1834), 1 Bing. N. C. 222 ; 
Hammert-on v. Dysart. [19161 1 A. C. 57. As to (3) Retd. 
Clarke v. West Ham Corpn., [lOOO] 2 K. B. 858. Qencrally, 
Mentd. H. v. Ward (1836), 4 Ad. & El. 384. 

88. .] — Letton V. Goodden, No. 34, ante, 

89. Action — Only if special damage caused.] — 

I’AYNE V, Partridge, No. 87, ante, 

90. ,] — Blissett V. Hart, No. 33, 

ante, 

91. Information or presentment— At suit of 
Crown.] — Blissett v. Hart, No. 33, ante. 

92. Fine.] — Nedepout (Prior) v, Weston, 
No. 104, post. 

93. .] — Jetton r. Goodden, No. 34, ante. 

94. ,] — A.-G. V. Simpson, No. 05, ante. 


Sub-sect. 3. — Loss or Injury to Property 

OR Persons. 

95. Property — Theft.] — A ferryman, common 
innkeeper, or carrier, shall not be dischsuged if the 
goods are stolen ; otherwise of a factor. — South- 


, cote’s Case (1001), 4 Co. Bep. 83 b ; 76 E. B. 1061; 
sub nom, Southoot v. Bennet, Cro. Eliz. 815. 

Annotations: — ^Retd. Lane v. Cotton (1701), 12 Mod. Hep. 
472; Coggs v. Barnard (1703h 1 Com. l33; Kettle e. 
Bromsall (1738), WUles, 118. Mentd. Symons v. DarknoU 
(1628), Palm. 523; Paradlne v, Jane (1647), Aleyn, 
26 ; NiohoUs v. More (1661), 1 Sid. 36 ; Boson v. Sandford 
(1689), 1 Show. 101 ; Hartop v, Hoare (1743), 3 Atk. 44 ; 
Austin V. M. 8. Sc L. Hy. (1850), 10 C. B. 454; Peek 
V. North Staflordshlro Hy. (1863), 10 H. L. Cas. 473 ; 
Donald v. Suokliim (1866), L. H. 1 Q. B. 585 ; Harris v. 
Perry, [1903] 2 B. 219; Shrimpton v. Hortfordshlm 
County Council (1910), 74 J. P. 305 ; Coldman v. HUl, 
[1919] 1 K. B. 443 : U. N. Hy. & L. £. P. Transport & 
D^ository, [1922] 2 K. B. 742 ; I’ratt v. Patrick, [1924] 
1 1^. B. 488. 

96. Thrown overboard — Ferry over- 

loaded.] — De B. V. De E. (1348), 22 lib. Ass. fo. 
94, pi. 41 ; cited in 2 Ld. Baym. at p. 011 ; 92 
E. B, 108 ; sub nom. Ferryman’s Case, Palm, 
at p. 551. 

Annotations: — Consd, Forward v. Pittard (1785), 1 Terra 
Itop. 27 : Taylor v. Caldwell (1863), 3 H. & 8. 826. Befd. 
Southoote’H Ceuw (1601), 4 Co. Hop. 83 b; Williams v, 
Lloyd (1628), W. Jo. 179. 

97. .] — If a ferryman sur- 

charge a barge, any passenger may cast the things 
out of the barge, in case of necessity, for the safety 
of the lives of the passengers ; iSc the owners shall 
have their remedy against the ferryman. If there 
be no surcharge, & the danger accrued only by the 
act of God, no default being in the ferryman, every 
one ought to bear lus own loss. 

If a tempest ailse at sea, levandi navis causdt 
& for the salvation of the lives of the men, 
passengers may cast over the merchandises, et-c. — 
Mouse’s Case (1608), 12 Co. Bep. 63 ; cited in 
2 Bulst. at p. 280 ; 77 E. B. 1341 ; sub nom. 
Gravesend Barge Case, 1 Boll. Bep. 79. 

Annotations Expld. Bird V. Aetcock (1614), 2 Bulst. 280. 
Consd. Cope V. Sharpe (No. 2), [1912] 1 K. B. 496. Refd* 
Leuw r. Dudgeon (1867), 16 \V. H. 80 ; Scaramauga v. 
Stamp (1880), 6 C. P. 1). 295 ; Kirby v. Chessnm (1913), 
30 T. L. H. 15. Mentd. Holmes v. Mather (1875), L. U. 
10 Exch. 261. 

98. During tempest.] — Mouse’s Case, 

No. 97, ante. 

99. .] — Barcropt’s Case (prior 

to 1048), cited in Aleyn, at p. 93; 82 E. B. 932. 

Annotations : — Reid. Kcnrig v. Eggleston (1648), Aleyn, 93 ; 
Lane v. Ck)ttou (1698), 5 Mod. Hep. 455. 

100. Goods contained in vehicle — Damage 

by water during landing — Whether contract in- 
cluded carriage & landing.] — Pltf. having arrived 
at defts.’ ferry with a phaeton, containing a large 
quantity of jewellery of great weight, paid 5s, 
for the passage of himself & his carriage, which 
was accordingly put on board the boat. On his 
ariival at the other side the carriage was placed 


PART 111. SECT. 8. SUB-SECT. 3. 

b. Property — Unfitness of boat., 
Gauvin V. Leoault (1917), 24 R. L. 
N. S. 32.— CAN. 


k. Breaking of defective link 

— Jn gear of ferry .] — A coimty council 
was liable for loss of cattle siistained 
through au accident caused by the 
breaking of a dofectivo link in an 
untested chain which formed part of 
the gear of a ferry trader its control, 
it being its duty to have had a tested 
chain supplied. — ^Whakatank County 
Council v. Newsham (1913), 32 

N. Z. L. H. 746.— N.Z. 


1. Working of ferry delegated 

to tndependerU eonvractor — whether con- 
tractor lUMe for neplipence.}— Where a 
county oouncll in pursuanoe of a 
solution to establisn a ferry, enters 
into a contract with an independent 


contractor for its construction & 
working, it is nevertheless liable for 
any accident or loss tlmt occurs to a 
person using the forty through anv 
uofoct in tno gear supplied, which 
defect, whether latent or othorwiso, 
could be discovered by tbo exertion 
of reasonable skill & dlligonce or by 
ordinary Sc reasonable means of 
inquiry Sc oxamlnation. — ^Whakatank 
County Council v. Nbwbham (1913), 
32 N. Z. L. It. 746.— N.Z. 

m. Trespass by passenger 

over private land .] — Trustoos obtained 
from a riparian proprietor a strip of 
grotmd on the bank of the river to be 
used solely for the purposes of wldoning 
the river. Sc having thereafter obtained 
by statute an eHnlng right of ferry 
over part of the river extending above 
5c below the strip of ground, established 
a lorry service. Sc embarked Sc dis- 


charged passengers at a part of the 
bank so acquired, which was separated 
from any public plaoo by the pro- 
prietor’s lands. The proprietor sougbt 
to have the trustees intordioted from 
embarking Sc discharging nassongers 
at the point in quustion : — lidd : the 
proprietor's proper remedy was an 
interdict against persons actually 
trespassing on his lands. — S'nfUJNd 
Crawpuud V, Clyde Navioation 
Tbusi'ees (1881), 8 H. (Ct. of Sess.) 
826 ; 18 So. L. IL 588.— SOOT. 

n. Persons — Want of guard rails — 
Wharf insufficiently lighted,] — B. 
alleged that her husband was drowned 
at the Grand Trunk whari through the 
nogUgenco of tbo oo. By reason of 
the want of light, Sc tho abseuoo of 

E uards or gates at tho oo.'s wharf tho 
usband fell over tho wharf 5c was 
drowned : — Held .* there was culpable 
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on an inclined plane, extending from the boat to 
the shore, & two of deft.’s men commenced drawing 
it up towards the quay, but owing to its great 
wei^t, it ran back & fell into the water, whereby 
the jewellery was damaged. The practice was 
for the owners of carriages to give a small gratuity 
to the persons who embarked or landed their 
carriages, whether these persons were defts.* 
servante or not. Pltf . had not disclosed to defts. 
the weight or v^ue of the contents of the phaeton. 
The judge having directed the jury to consider 
whether there had been any negligence on the 
part of defts. or their servants : — Held : the 
mere fact of defts. being ferrymen would not 
create an obligation on them to put the carriage 
on board, or to discharge it ; & the questions for 
the jury were, whether there was any usage to that 
effect, or if not, whether the carriage had been 
delivered to defts., & they had contracted to 
receive & land it safely ; & if they had, whether 
their placing it at the bottom of the inclined plane 
was a complete & safe landi^, or whether the 
subsequent attempt to drag it up amounted to 
negligence. 

The owner of a ferry for carriages is bound to 
convey carriages & their contents. — W ai^ker v. 
Jackson (1843), 10 M. & W. 161 ; 11 L. J. Ex. 
340 ; 12 L. J. Ex. 165 ; 152 E. 11. 424. 

Annotations : — Consd. Bamflold v. Goolo & Sheffield Trans- 
port Co., [19101 2 K. B. 94 ; Long v. District Messenger 
& Theatre Ticket Co. (1916), 32 T. L. R. 696. Refd. 
a. N. Hr. V. shepherd (1852), 8 Exch. 30: Phillips!’, 
aark (1857), 2 C. B. N. S. 156 ; CahiU v. L. & N. W. Ry. 
(1862), 8 Jur. N. S. 1063 ; Chiesman v. S.S. Modena, 
The Modena (1911), 16 Com. Cas. 292. Mentd. Lebeau 
V. General Steam Navigation Co. (1872), L. R. 8 C. 1*. 88 ; 
Shaw V. a, W. Ry., [1894] 1 Q. B. 373; Price v. Union 
Lighterage Co.. [1903] 1 K. B. 750. 

101, Animal — Injury whilst in owner's 

control — Defective landing slip.] — The lessees of a 
ferry provided steam boats for the conveyance of 
passengers, goods, & cattle from A. to B., & also 
slips for landing & embarking, which were, 
generally, sufiicient for the i)urpose : — Held : 
they were liable for an injury sustained by the 
horse of a piisscngcr, in consequence of the side 
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rail of the landing slip, of the dangerous state of 
which they had been forewarned, giving way, 
although the horse was at the time under the con- 
trol & management of its owner. — Willoughby 
V. Horridgb (1862), 12 O. B. 742 ; 22 L. J. 0. P. 
90 ; 16 J. P. 701 ; 17 Jur. 323 ; 138 E. R. 1096 ; 
8ttb nom. Horridge v. Willoughby, Saund. & M. 
53 ; 20 L. T. O. S. 97. 

>.] — See^ generally t Anima-ls, Vol. II., 
pp. 276 et aeq . ; CARRIERS, Vol. VIII., pp. 130 
et aeq, 

102. Collision.] — A steam ferry boat 

started in a dense fog to cross a navigable river, 
those in charge of her having been informed that 
vessels were anchored in or near her track. The 
ferry boat, although navigated with all ordinary 
care, ran into & damaged a ship at ancher ; — 
Held : the ferry boat was to blame. — T he 
Lancashire (1874), L. R. 4 A. & E. 198 ; 29 L. T. 
927 ; 2 Asp. M. L. C. 202. 

Annotation : — Consd. The Tranmero, [1920] P. 454. 

.] — See, generally. Carriers, Vol. V11I.» 

pp. 5 ei aeq, 

103. Persons — Broken tackle — Negligence of 

crew.] — H., the lessee of a ferry hired of defts. for 
the day a steamer, with a crew, to carry his 
passengers across. Pltf., having paid his fare to 
11., passed across on the steamer, &, while on board, 
was injmed by the breaking of a rope, owing to 
the negligence of the crew in the manner of 
mooring : — Held : the crew remained the servants 
of defts., who were, therefore, liable for their 
negligence ; &, as the negligence was such as 

would have made defts. liable to a mere stranger, 
& pltf. was on board with their consent, it was 
immaterial that he was a passenger under a con- 
tract with H. — Dalyell V. Tyber (1858), E.B. & E. 
899 ; 28 L. J. Q. B. 52 ; 31 L. T. O. S. 214 ; 5 Jur. 
N. S. 335 ; 6 W. R. 684 ; 120 E. R. 744. 

Annotations : — ^Bold. Farrant v. Barnoa (1862), 11 C. B. N. S> 

553 ; FoiUkos v. Met. Dist. Ry. (1880), 5 C. P. D. 157. 

.] — See, generally. Carriers, Vol. VIII., 

pp. 70 ctaeq. 


noslisenco on the part of iUo co. in not 
bavins sufficlout lights & a gato or 
chain to guard against accidonts. — 
Okand Trunk Rr. Co. v. Boulanger, 
Coes. Dig. 2nd od. 733.— CAN. 

o. Negligence of passenger - — 

Jumping on hoot after gangways xoWi' 
drawn.}— A passon^r, airiving on tho 
pontoon wharf as a ferry boat was 
swinging out & was a few foot away 
from the wharf with the gangways 
withdrawn, attempted to Jump aboard 
over the stem bulwarks & was drowned. 
In an action by her representatives 
to recover damages from tho ferry 
CO. : — Held : as there was no proof of 
any nogdigonoe on tho part of the co. 
which contributed to the aooidont but, 
on the contrary, it appeared that the 
solo cause of tho aocldont was tho 


rash act of deceased in attempting 
t.o lump aboard tho ferry boat over the 
bulwarks, after the gangways had 
been withdrawn & the boat had got 
under way, tho co. could not be held 
responsible in damages. — Quebec & 
Levis Ferry Co. v. Jess (1905), 36 
S. C. R. 603. — CAN. 

p. Negligence of crew.} — The 

ticket issued to M., a traveller by 
rail from Boston, Mass., to St. John, 
N.B., entitled him to cross tho St. 
John harbour by ferry, & a coupon 
attached to the ticket was aocepted 
in payment of his faro. The ferry 
was under tho control & management 
of tho oorpn. of St. John ; — Held : 
an action would lie against the oorpn. 
for Injuries to M. caused by the 
negligence of tho offioors of the boat 


during passage. — S t. John Corpn. e. 
McDonald (1886), 14 S. C. R. 1.— 

CAN. 

Q. Steamer improperly secured 

to landing stage.} — Drake v, Dart- 
mouth Town (1893), 25 N. S. R. 177. 
—CAN. 

r. Unfitness of boat.} — Tho 

lessee of a Govt, ferry having the 
exclusive right of conveying passengers 
across a certain river at a partioular 
spot allowed an unsotmd boat to be 
used at the ferry. In oonsequenoe of 
its unsoundnoBS, tho boat semk while 
crossing the river. Sc some of the persona 
in it were drown^ : — Held : the lessee 
of the ferry was properly convicted 
of the offence provided for by Ponal 
Code, B. 304a. — R. v. Bhutan (1894), 
I. L. R. 16 All. 472.— IND. 
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Part IV. — Disturbance of Ferries and Remedies Therefor 


Sect. 1.— DISTURBANCE. 

104. What amounts to — Erection of new ferry 
close to old.] — So if I have a ferry by prescription, 
if another erects another ferry upon the same river 
near to it, by which my ferry is impaired, this is 
a nuisance to me ; for 1 am bound to sustain & 
repair the ferry for the ease of the lieges, otherwise 

1 shall be grievously amerced. — N edeport (Prior) 
r. Weston (1443), Y. B. 22 Hen. VI. fo. 14, pi. 23 ; 

2 Roll. Abr. 140, pi. 4 ; 16 Vin. Abr. 26, pi. 4. 

Annotatiom : — Consd. Hopkins r. G. N. Ry. (1877), 2 Q. B. D. 
224 ; Cowes U. C. i’. Southampton, Isle of Wight & South 
of EnMand Royal Mail Steam Packet Co., (1UQ5] 2 K. B. 
287. Reid. Churchman t?. Tuustal (1659), Hard. 162; 
Hiizzy V. Field (1835), 5 Tyr. 855 ; NoA^ion v. Cubitt 
(1862), 12 C. B. N. S. 32 ; General Estates Co. v. Beaver, 
[1914] 3 K, B. 918 ; Hammerton r. Dysart, [19161 1 
A. C. 57. Mentd. Godfrey’s Case (1 61 4 ), 1 1 Co. Rep. 42 a ; 
Paine r. Partiidge (1690), 1 Show. 243. 

105. .] — Blissett V. Hart, No. 33, 

ante, 

106. .] — ^Blacketer V, Gillett, 

No. 147, post, 

107. .] — Letton V. Goodden, No. 

34, ante, 

108. What amounts to proximity — 

Three quarters of a mile.] — Churchman v, Tunstal 
( 1659), Hard. 162 ; 145 E. R. 432, Ex. Ch. ; 
subsequent proceedings (1662), cited in 2 Anst. 
at p. 608. 

Annotations ; — Consd. Huzzey i>. Field (1835), 2 Cr. M. & R. 
432 ; Newton v. Cubitt (1862), 12 C. B. N. S. 32. Rafd. 
A.*G. V. Richards (1795), 2 Anst. 603 ; LjTne Regis Corpn. 
V. Henley (1834),^1 Bing. N. C. 222 ; Pim v. Curcll (1840), 
6 M. & W. 234 ; Hamnicitou t?. Dysart, I1916J 1 A. C. 57. 

109. Four hundred yards.] — 

(1) A declaration in case for the infringement of a 
ferry, described the ferry as being across the river 
M., from “ the township, parish, chapelry, or 
place of B., in the county of C., to the parish 
townsliip, or place of L., in the county of L.” : — 
Held : pltf . might recover under tliis declaration, 
although he proved a ferry both ways, well 
from L. to B., as from B. to L., & this description 
did not import a ferry from the whole township, 
etc., of B., to the whole parish, etc., of L., but 


pltf. might recover on proof of a ferry from any 
point within B. to L. 

(2) Under a lease of a ferry, describing it as a 
ferry across a river both ways, a ferry across a river 
one way only will pass. 

(3) Semhle : the establislunent of a ferry across 
the river M., having its terminus in B., within 
400 yards of pltf.’s ferry, & upon which defts. 
carried passengers & goods for hire in boats from 
B. to L., in itself imported an infringement of 
pltf.’s ferry, for which they might maintain an 
action. 

(4) A right of fen*y is a matter in w'hich the 
public are interested, & as to which, therefore, 
reputation is evidence, & so also is a verdict or 
judgment of a ct. of competent jurisdiction touch- 
ing the some right, ^though between other 
pf^ies. 

The opinion of this ct. is, that in cases where 
reputation is evidence, that is, cases involving 
a general right, in which all the Queen's subjects 
arc concerned, a verdict or a judgment, upon the 
matter directly in issue between the parties, 
although between other parties, is also evidence ; 
not however that it is evidence of any specific fact 
existing at the time, but that it is evidence of the 
most solemn kind, of an adjudication of a com- 
petent tribunal upon the state of facts, & the 
question of usage at that time. But we shall 
greatly extend the rule of law & most probably 
introduce great uncertainty in the mode of 
receiving or rejecting testimony of this sort if we 
apply it to an interlocutory order of tliis nature, 
not involving any judgment upon the rights of the 
parties (Lord Abinger, C.B.). 

(5) In a suit where a party seeks to establish a 
right of ferry against a party claiming a hostile 
right, d fortioriy he establishes it against the public 
(liORD Abinger, O.B.). — Pim v. Curell (1840), 6 
M. & W. 231 ; 151 E. R. 395. 

Annotations: — As to (1) Consd. General Estates Co. v. 

Beaver, [1914] 3 K. B. 918. Refd. North & South Shields 

Ferry Co. v. Barker (1848), 2 Exeb. 136 ; Cowes U. C. v. 

Southampton, Isle of Wifirnt & South of England Royal 

Mail Steam Rocket Co., [1905)2 K. B. 287 ; Hommerton v. 

Dysart, [1916] 1 A. C. 57. As to (2) Held. General Estates 


PART IV. SECT. 1. 

1041. Whai amounts to — Erection of 
new ferry close to old .] — The Crown 
granted a ferry across a river, between 
the parishes of C. & N., opposite the 
ct. house of the country & conununicat- 
ing with the highway on each side 
of the river ; the lauding used on one 
Bide of the river was about two hundred 
yards above the ct. house ; — Held : it 
was an Infringement of the grantee’s 
right to establish another ferry landing 
at the same place. — F raskr v. Dbynan 
( 1858), 4 All. 74.— CAN. 

104 ii. .] — R. r. Davkni'obt 

(1858), 10 U. C, R. 411.— CAN, 

104 iii. .] — UnderaCroAvn 

lioenoe the tow'n of B. executed a lease 
to pltf. granting the franchise '* to ferry 
to Sc from the town of B. to A.,” a 
township having a water frontage of 
about ton or twelve miles, directly 
opposite to B., such lease providing 
only for one landing place on cacti 
side. Sc a fcrr>' was estublished within 


the limits of B. on the one side, to a 
point across the bay of Q., in the 
township of A., within an extension of 
the east & west limits of B. Defts. 
established another ferry across another 
pait of the bay of Q., between the 
township of A. & a place in the town- 
ship of S. which adjoins B., the termini 
boiiig on the one side two miles from the 
western limits of B. & on the A. shore, 
about two miles from the landing 
place of pltf.’s ferry ; — Hrtd : the 
establishment & use of pltf.’s ferry 
within the limits aforesaid for many 
years ba<l fixed the termini of the 
feny, & defts.' ferry w'as no infringo- 
inent of pltf.'s right. — Andkhron v. 
Jeluctt (1883), 9 S. C. 11. 1.— CAN. 

104 iv. .) — A., the owner of 

a ferry granted him under a Opvt. 
settlement, brought a suit to restrain 
B. from running another ferry over the 
same spot where A.’s ferry plied for 
hire. B. levied no tolls on bis ferry, 
but it was not lued only for the con- 
veyance of his ow'ii servants :~/yrW ; 


such suit was maintainable. — Luoh- 
MESSUR SlNOH V. LbELANUND SINOH 

(1878), I. L. R. 4 Calc. 599 ; 3 C. L. R. 
427.— IND. 

104 V. .] — ^A coppn. em- 

powered by statute to establish Sc 
work a steam ferry, but on whom no 
obligation to maintain the ferry has 
been imposed, has not tho right to 
maintain an action for an inj unction 
to restrain a person, who, without 
any title, has established a ferry which 
interferes with the profits of the ferry 
worked by tho oorpn. — Londonderry 
Bridok Comrs. V . M’Kebvbr (1890), 
27 L. IL Ir. 86, 464.— IR. 

104 vl. .] — Tho managers 

or proprietors of a publio ferry are 
ontitlea to complain of any person who 
establishes another ferry, without an 
express grant to that effect, eithoi 
within, or so near tho old one, as to 
Injure them in any respect. — Pebouson 
r. Dowell (1815), 18 Fau. Coll. 15’^ 
SCOT. 
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Oo. V. Beaver, [1914] 3 K. B. 918. to (3)BeUU Hammer- 
ton V. Dvsart, [1916] 1 A. C. 67. Astoli) Oonsd. Dunraven 
v.LleweIl7n(1850), 14 Jur. 1089. Betd.Neillv. Devonshire 
(1882), 8 App. Cas. 135 : Meroer v. DenneillOOS] 2 Ch. 638 ; 
General Estates CIo. v. Beaver, [1914] 3 K. B. 918. As to 
(6) Beld. Neill V. Devonshire (1882), 8 App. Clas. 135. 
QenemUy, Mentd. Allen v. Hayward (1845), 7 Q. B. 960. 

110. Mew passage required for 

public conveyance.] — N ewton v. Cubitt, No. 13, 
ante, 

111 . New terminus erected near to old — 

New terminus must serve different area.] — If there 
be an exclusive ferry from A. & B. it does not 
prevent persons from going by any other boat from 
A. directly to C. though it lie near to B. provided 
it be not done fraudulently, & as a pretence for 
avoiding the regular ferry. — I ^kipp v. Frank 
( 1792), 4 Term Bep. 066 ; 100 E. B. 1234. 

Annotaiiona : — Conid. Huzzey v. Fiold (1835), 2 Cr. M. A It. 
432 ; Newton v. Cubitt (1862), 12 C. B. N. S. 32 ; General 
Estates Co. v. Beaver, [1914] 3 K. B. 918 ; Hammertou 
V. Dysart, [1916] 1 A. C. 57. Befd. Pim v. Cured (1840), 
6 M. & W. 234 ; Blaoketer v. Gillett (1850), 9 C. B. 26 ; 
Matthews v. Poncho (1855), 20 J. P. 244 ; Jjetton v. 
Qoodden (1866), 35 L. J. Gh. 427. 

112 . .] — (1) A public ferry is a 

public liighway of a special description & its termini 
must be in places whei'e the public have rights, as 
towns or vUls, or highways leading to towns or 
vUls. It would therefore be actionable to con- 
struct a new landing place at a short distance from 
one terminius of an ancient ferry, & to make a 
practice of ferrying passengers from the other 
terminus & landing them at the new place, from 
whence they pass to the same town or vill in 
which the ancient ferry is, or to the same public 
highway in which it is so established before it 
reaches any town or vill, by which highway they 
go immediately to the first vill or town, A to all 
the other vhls & towns to which it leads. But 
where there is a river or body of water passing by 
several towns or places, the existence of a franchise 
of an ancient ferry over it from point A. on one 
side to point B. on the other, does not preclude the 
King’s subjects from using the water as a public 
highway from or to all the other towns or places on 
its ban^, or oblige them on all occasions to pass 
from one terminus of the ferry to the other. 

(2) A person who kept a boat to ply for hire 
& ferry persons across M. H., employed a servant 
to row the boat. Tliis servant was proved to have 
taken a passenger on board in the usual manner, 
A to have carried him at his request from one 
terminus of an ancient ferry to a place within 
half a mile of the other tenninus : — Held : as the 
servant acted at the time in his ordinary couree 
of employ by his master, the master would be 
answerable for his act, had it amounted to an 
infringement of the ancient ferry. 

(8) It is quite clear that a ferry is a franchise 
which none can set up without a licence from the 
Crown (Lord Abingbb, O.B.). 

A public fer]^ ... is a public highway, of a 
special description, & its termini must be in places 
where the puplic have rights, as towns or vuls, or 
highways leading to towns or vills. The right of 
the grantee is, in the one case, an exclusive right 


of carrying from one point to the other all who are 
going to the nearest town or vill to which the 
highway leads on the other side. Any new ferry, 
therefore, which has the effect of taking away such 
passengers, must be injurious (Lord Abinqbr, 
C.B.). — Huz2®y V. Field (1836), 2 Cr. M. & B. 
432 ; 6 Tyr. 855 ; 4 L. J. Ex. 239 ; 150 E. B. 
186 ; stdf nom. Hussey v. Field, 1 Gale, 166. 

Annotations : — As to (1) Consd. CJory v. Yarmouth & Norwich 
liy. (1844), 3 Hare, 593 ; Newton v. Chibitt (1862), 12 
G. B. N. S. 32 ; Hammerton v. Dysart, [1916] 1 A. C. 57. 
Befd. Pim v. Curell (1840), 6 M. A W. 234 ; North A 
South Shields Ferry Co. v. Barker (1848), 2 Ezoh. 136 ; 
Blacketer r. Gillett (I860), 14 L. T. O. S. 351 ; Matthews 
V. Peache (1855), 20 J. P. 244 ; Hopkins v. G. N. Ry. 
(1877), 2 Q. B. D. 224. As to (2) Befd. Liinpus v. London 
General Omnibus Co. (1862), 1 H. A C. 526 ; Lloyd v. 
Grace, Smith, [1911] 2 K. B. 480. As to (3) Conid. 
Cowes U. C. V. Southampton, Isle of Wight A South of 
England Royal Mail Steam Packet Ck)., [1^5] 2 K. B. 287 ; 
General Estates C3o. v. Beaver, [1914] 3 K. B. 918; 
Hammerton v. Dysart, [1016] 1 A. C. 57. Befd. A.-Q. 
V. Simpson, [1901] 2 Ch. 671. 

113 . .] — Dixon v. Curwen, 

[1877] W. N. 4. 

114 . Carriage of any person — Otherwise 

likely to use ferry.] — North & South Shields 
Perry Co. v. Barker, No. 6, ante. 

115 . Construction of railway — Close to 

ferry.] — Declaration that before & at the passing 
of “ An Act for making a railway from the city 
of Chester to Birkenhead,” pltf. was & thence 
Idtherto had been owner of a ferry across the 
Mersey, from Tranmcrc to Liverpool ; that by 
the said Act defts. wero empowered to make a 
railway, with all necessary stations, etc., com- 
mencing at, etc., in Chester, & terminating at or 
near G., in Birkenhead. The declaration then 
statKjd a sect, of the Act whereby the co. were 
prohibited making a railway from the station at 
or near G. to, or to communicate with Woodside 
ferry until a branch railway should have been 
made from the main line to Birkenhead & Tranmere 
ferries ; & alleged that defts. wrongfully, & for 
the purpose of evading the Act opened a railway 
from G. station to & to communicate with the 
shore of the Mersey between Woodside ferry & 
Birkenhead ferry & near Woodside ferry, & 
conveyed passengers, etc., along the same to the 
G. station, although no branch railway had been 
made from the main line to Tranmere ferry, in 
contempt of the Act, & to pltfs.’ damage, etc. ; — 
Held : on general demurrer, (1) the declaration was 
bad, inasmuch as it did not contain any averment 
that defts. had made a railway to, or to com- 
municate with Woodside ferry, or anything which 
amounted in terms to an infringement of the Act. 

(2) Had the declaration contained such an 
averment, the action might have been maintained 
without any allegation of special damage, the 
prohibition being obviously for the specif pro- 
tection of a particular person. — Ohamberlaine 
V, Chester & Birkenhead By. Oo. (1848), 1 
Exch. 870 ; 18 L. J. Ex. 494 ; 11 L. T. O. S. 270 ; 
154 B. B. 371. 

116 . Access to ferry obstructed.] — B. v. 

Great Northern By. Co., No. 60, ante. 


116 1. Construction of railway 

— Close to ferry .] — Certain oob. were 
appointed by 26 Qeo. 3, o. 58 (Ir.), 
for building A maintaining a bridge 
over a river A they bad power 
to charge tolls A erect a ferry. 
A railway oo. constructed their 
terminus at a place within the limits of 

J. — ^VOL. XXIV. 


the ferry, A carried peissengers A goods 
which came by their railway, over the 
river, within the ferry limits, but did 
not charge any extra mre lor so doing : 
— : this was a disturbance of the 
right of ferry, A of the toils. — L kamy 
V. WATSpEtFOBD A LlMBRlOK RY, CO. 
(1856), 7 1. C. L. R. 27.— IR. 


116 i. Access to ferry obstructed,] 

— On the facts : — Held : deft., being 
the lessee of the ordnance department 
had no right to obstruct the road 
leading to the Niagara Falls ferry, A 
be was guilty of a nuisance in so 
doing. — R. V. Davis, R. e. Frauok 
( 18M), 11 U. 0. R. 340r-~OAN. 

G a 
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Ferries. 


SecU 1. — Disiurhance, Sect. 2: Sub-secia. 1, 2 

117. Erection of bridge— Close to ferry.]— 

H. f. Cambrian By. Co., No. 3 1 , ante . 

118 . Tlie owner of a ferry 

cannot maintain an action for Joss of traffic 
caused by a new highway by bridge or ferry made 
to provide for a new traffic. Qu. : whether 
the exclusive right of the owner of a ferry extends 
beyond the carriage of passengers by boat. 

A railway co., under the authority of their Act, 
constructed across a river, half a mile above an j 
ancient ferry, a railway bridge &; a foot bridge, 
the foot bridge being used by pei*Hona going to the 
i*ailway station & also to other places. The 
traffic across the feriy fell oit, & the ferry was 
given up. The ownei*s of the ferry claimed com- 
]>en8ation under Ijands & Railways CUauses 
Acts ; — Held : no compensation could be re- 
covered : (1) on the ground that an action could 
not have been maintmned for disturbance of the 
ferry in respect of the traffic either by the rail- 
way or by the foot bridge, if they had been erected 
without the authority of an Act ; (2) on the 

ground that, the injury to the ferry being 
occasioned, not by the construction but by the 
working of the railway, the ferry had not been 
injuriously affected within Lands (Clauses Act or 
Railways Clauses Act. 

(3) He [the owner of a ferry] is the owner of a 
pa^icular description of monopoly, which the 
law allows to be ci*eated from its being presumed 
to be for the public advantage {per CUR.). 

(4) We apprehend that the owner of a ferry 
has not a grant of an exclusive right of carrying 
passengers & goods across the stream by any 
means whatever, but only a grant of an exclusive 
right to carry them across by means of a ferry 
{per Cub.). — Hopkins r. Great Northern By. 
Co. (1877), 2 Q. B. D. 224 ; 40 L. J. Q. B. 265 ; 
36 L. T. 898 ; 42 J. P. 229, C. A. 

Annotations : — As to (1) Coiud. Ctowes U. C. v. Southampton, 
IaIo of Wiirht 8c South of EnKland Itoyal Mail Steam I’acket 
Co., [1905] 2 K. B. 287. I^Ud. Dlbdon r. Skirrow, [1908] 

1 41. CfOnid. Hammerton v. Dysart, [1916] 1 A. C. 

57. Befd. General Estates Co. v. Beaver, [1914] 3 K. B. 
9i8. As to (2) Befd. Q. \V. Ky. v. Swindon & Cheltenham 
Ry. (1884), 9 App. Cos. 787. As to (3) Befd. Hammerton 

r. Dysart, [1916] 1 A. C. 57. Asia (4) Consd. Dibden v. 
Skirrow, [1908] 1 Ch. 41. Oenerdlly, llsiltd. l*arkdale 
Corpn. V. West (1887), 12 App. Cas. 602 ; North Shore 
Ry. e. Pion (1889), 61 L. T. 525 ; A.-G. v. Met. Ry., [1894] 

1 Q. B. 384. 


110. .] — Dibden v. Skibiiow, 

No. 43, ante. 

120. Provision of transit to meet new 

traffic — Large additional population.] — Newton 
r. CUBITT, No. 13, ante, 

121. .] — Hopkins r. Great Northern 

Ry. Co., No. 118, ante, 

122. Different from that of ferry 

owner.] — Cowes Urban Council v. Southampton, 
I.SLE OF Wight, & South op En(jland Royal 
Mail Steam Packet Co., No. 4 1 , ante. 

123. Neither increasing profits 

or burdens of owner.] — Hammkrton v. Dysart 
(Karl), No.. 66, ante. 

124. .] — General Est.4TEs Co. v. 

Be.WKR, No. 41, ante. 

125. By servant of disturber — Liability of dis- 
turber.] — lIrzzKY V. Field, No. 112, ante. 


Sect. 2.— REMEDIES. 

Sub-sect. 1. — In General. 

126. Right established against disturber — 
Thereby established against public.] — Pim r. 

CuRELL, No. 109, ante. 

127. No obligation to maintain ferry — Deprives 
owner of right of remedy.] — Letton r. (Joodden, 
No. 31, a}ite. 


Sub-sect. 2. — Nature of Remedy. 

128. Action for quiet possession — Whether 
action lies.] — Churchman v. Tunstal (1062), cited 
in 2 Anst. at p. 608 ; 145 E. R. 981 ; ^yrevioua 
proceedings (1659), Hard. 162, Ex. Ch. 

Annotations 4k>lisd. Hmtzcy v. Field (1835), 2 Cr. M. & R. 
432 ; Hammerton v. Dyuart, [1916] 1 A. C. 57. Befd. 
A.-G. V. Richards (1795), 2 Anst. 603 ; Lyme Roflris Ctorpn 
V. Henley (1834), 1 Bing. N, C. 222; Pim v. Ourell (1840), 
6 M. & W. 234 ; Newton tJ. Cnbitt (1862), 12 C. B. N. S 
32. 

129. .] — Hilton r. Scarborougi 

(Lord), No. 2, ante. 


117 i. Erection of hridpe.] — 

Nominal damages & costs awarded 
against dcR. for infringing the 
lights of pltf.'s ferriage, by building 
a temporary bridge across the river, 
deft, having removed the bridge. — 
Qalarneau V. Guiisadlt (1889), 16 
S. C. R. 679.— CAN. 

117 ii. .] — The Crown, 

having granted to suppliant certain 
ferry rights over a river between two 
cities, subsequently leased certain 
property to two rwway cos. to bo 
used lor the construction of a bridge 
across the river between the cities, 
& also gave permission or license to 
a railway oo. to extend its track over 
certain property belonging to the 
Dominion Oort, on one side of the 
river, to enable the co. to make closer 
connection with an electric co. ; — 
Held: the granting of the leases & 
lioence did not constitute a breach 
of any contract arising out of the grant 
of the ferry ; Sc the Crown was not 
liable to suppliant in damages. — 
Brioham e. 11. (1900), 20 C. L. T, 
423 ; 6 Kxoh. O. R. 414 ; 30 S. C. R. 
620.— CAN. 


117 ili. .] — The mere oon- 

struotlon of a railway bridge across 
a river, wlicroby the profits of the 
ferry arc reduced, does not entitle the 
owner to claim damages. — U amkhwar 
B iNoir V. Secretary of State fob 
India (1907), 1. L. II. 34 Calc. 470.— 
IND. 


s. Interference with ferry 

granted by Crown .} — The charter of 
Fredericton which gives the corpn. 
power to establish Sc regulate ferries 
within the limits of the city, docs not 
take away the right to a ferry pre- 
viously granted by the Oowu, nor 
anthoriso intorferonoo with such pre- 
existing ferry. — ^Univebsitv of New 
Brunswick v. McCluskey (1864), 6 
All. 136.— CAN. 

t. Using boats within ferry 

limits .] — 0 Viet. c. 9, s. 1, as well as the 
common law, authorises a person to 
use his own boat within the Uraits of a 
ferry for business or pleasure, freely Sc 
without showing his motives or 
oocasion for allowing any person to 

f »ass in his boat, provided such person 
M3 not a traveller. Sc nothing bo 


charged for carrj'lng. — Ives v. Calvu 
(1847), 3 U. C. R. 464.— CAN. 

a. Running of opposition 

ferry .] — ^Where a right of ferry wa 
claimed os appurtenant to cortaii 
villages; — Held: the grant of suci 
right by the Crown would not b 
destroyed by mere non-user withov 
w'aiver. nor by the running of a 
opposition ferry. — Nityahari Ro 
V. Dunne (1891), I. L. R. 18 Cal( 
052.— IND. 


PART IV. SECT. 2, SUB-SECT. 1. 

b. Who may suer---Orantor of lea 
— Lease not under seal.}— The Crow 
arrantod a right of ferry to A,, wl 
leased by writing not under seal to 1 
C. disturbed the right of ferry : — Hek 
the right to sue was in A., Sc not in B.- 
Hiqgins V. Hooan (1850), 7 U. C. 
401.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

0. Injunction .] — Fife Ferry Trl 
TBKB V, DYBART MAaiBTRATKB (182' 
6 Sb. iOt, of Soss.) 265.— SCOT, 
d. Action for damages — Nomii 
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130, Exaction of penalties the alter- 

native remedy—MultlpUclty of proceedings.]— 

Letton V, Gooddbn, No. 34, ante. 

ISl. Quo warranto.] — Quo warranto lies for a 
ferry. — R. v. Reynell (1742), 2 Stra. 1101 ; 93 
E. R. 1100. 

Annotation Reid. 11. v. Maredoti (1705), 3 Burr. 1812. 

132. At suit of Crown.] — B lissei*! v. 

Hart, No. 33, ante. 

aVcc, gcncrallyt Crown Practice, \’o1. XVI., 

pp. 353 ct aeq. 

133. Injunction —Before defendants* answer.] — 

Injunction before answer to restrain other ferry- 
boats, denied. 

As it was not shown that pltfs. kept up sullicicnt 
ferry boats to carry passengers, etc., I denied 
the motion (liORo IIarowicke, C.). — Anon. 
(1750), 1 Ves. Sen. 170 ; 27 E. R. 11.52, L. C. 

134. Interim injunction.] — Peijcy r. 

Thomas (1881), 28 Sol. Jo. 533, D. C. 

In.junction.s. 

135. Action.] — Bi.issE'iT v. IIakt, No. 33, ante. 

136. ~.J — JluzzEY V. Field, No. 112, ante. 

137. .] — PiM V. CuuELL, No. 109, anic. 

138. .] — llAMMERTON 1’. DySART 

No. 00, ante. 

139. Proceedings to recover penalty — Under 
statutory authority — Statutory right of ferry.] — 

North & South Shields Ferry Co. v. Barker, 
No. 0, anic. 

140. .] — iiE'rroN r. Goodden, 

No. 31, ante. 

141. Appointment of receiver — Of earnings of 
alleged disturber — Pending trial of action.] — 

Percy v. Thomas (1881), 28 Sol. Jo. 533, D. C. 

Compensation.] — A’ce Compuj4Sory Purchase of 
Land, Vol. XI., pp. 141, 117, Nos. 280-281, 310. 


Sur-sect. 3. — Evidence. 

A. In General. 

ScCi generally^ Evidence, Vol. XXII., pp. 1 et 
aeq. 

142. Maintenance of ferry by plaintiff — Whether 
necessary.] — Gravesend Case (1012), 2 Brownl. 
177 ; 123 E. R. 883. 

Anruitationa : — Mentd. Farakorlcy r. Wiltshire (1721). 1 
Stra. 1G2 ; Macolusilcld Coiiiu. r. Pedley (1833), 1 B. & Ad. 
307 . 

143. .] — Blissett V. Uart, No. .33, 

ante. 

144. Payment of toll.] — Peter v. IvENDiU., No. 
150, 'post. 

145. Reputation.] — Pim v. Curell, No. 109, 
ante. 

“.] — SeCt generally^ Evidence, Vol. XXII., 
pp. 123 et aeq. 


146. Judgment or order of court — Only if final 

-Not interlocutory.] — Pim v. Curell, No. 109, 

anic. 

-.] — See, generally. Evidence, Vol. XXII., 
pp. 283-285, 293-300, 304-307, 309-311. 

147. Fraudulent Intent of defendant.] — A 

count alleged that deft., contriving to disturb 
pltfs. in the enjoyment of their ferry, injuriotisly 
& against their wills carried passengers across 
the river near pltfs.’ ferry, per quod, they had been 
deprived of profits of their ferry, & disturbed in 
the possession of it : — Held : upon motion in 
arrest of judgment, the count disclosed a good 
cause of action, & was not bad for omitting to 
aver that deft., in carrying near pltfs.* ferry, 
either intended to defraud pltfs. or to set up a new 
ferry. — ^Blacketer v. Gillett (1850), 9 C, B. 26 ; 

1 L. M. & P. 88 ; 19 L. J. O. P. 307 ; 14 L. T. O. S. 
351 ; 14 Jur. 814 ; 137 E. R. 800. 

Annoiationa : — ^Refd. Matthews r. Peache (1855), 20 J. P. 

211; Newton v. Uubitt (1859), 5 C. B. N. S. 627 ; 

Hammerton r. Dysart, 11916J 1 A. C. 57. 

/J. What Proof of Right Required. 

148. Proof of possession.] — Gravesend Case 
(1612), 2 Brownl. 177 ; 123 B. R. 883. 

Annotationa : — Hentd. Fazakorloy v. Wiltshire (1721), 1 

Btra. 462 ; Macclesfield Corpn. v. Pedley (1833), 4 B. & Ad. 

397. 

149. Sufficient.] — Blissett? v. Hart, No. 

33, aide. 

150. .] — (1) The owner of a ferry 

demised it to A. by parol at a certain annual rent. 
The latter, at the end of a few weeks, finding it 
unprofitable, i>roposcd to become the servant of 
the former as boatman, & to account to him for all 
money received from passengers, upon being 
allowed fixed daily wages. This was a^ented to 
by the owner of tiie ferry, & A. became his servant, 
& received the stipulated wages : — Held: there was 
a surrender of A.’s interest in the ferry by act & 
operation of law. 

(2) In an action on the case for the disturbance 
of a ferry, it is sufficient for pltf. to prove that he 
was in possession of the ferry at the time when the 
cause of action arose. It is not necessary for 
pltf. to allege in his declaration, or to prove at the 
trial, the payment of any specified sum for passage 
money. (3) Neglect of duty on the part of the 
owner of the ferry is no answer to the action, 
although the Crown may, on that ground, repeal 
the grant by scire facias or quo warranto. ( 1 ) The 
owner of a ferry must have a right to use the land 
on both sides of the water for the purpose of 
embarking & disembarking his passengers, but he 
need not have any property in the soil on either 
side. 

Qu . : whether a ferry can beTdemised without 
deed. — Peter v. Kendal (1827), 6 B. & C. 703 ; 
5 L. .T. O. S. K. B. 282 ; 108 E. R. 610. 

Anruiiatiom : — A a to (3) Refd. Hammerton v. Dysart, 

[1916] 1 A. C. 37. Aa U> (4) Be!d. 11. v. G. N. lly. (1849), 

14 Q. B. 23 ; 11. r. North & South Shields Ferry Co. 

(1852), 22 L. J. M. C. 9 ; Matthews v. Peache (1855), 20 

J. P. 244 ; Hoyal r. Yaxley (1872), 20 W. R. 903 ; A.-G. 

V. Slmpsou, [1901] 2 Ch, 671. 

151. .] — Trotter v. Harris, No. 51, 

ante. 


darnagea awarded — Viaturbance ahated.] 
— Nominal datua^s & costs awarded 
agaiust deft, for Infrluglng the rights 
of the pltf.'s ferriage, by buUding a 
temporary bridge across the river, 
deft, having removed the bridge. — 


GALUlNliAtJ V. Quilbavlt (1889), 16 
S. C. It. 579.— CAN, 

PART IV. SECT. 2, SUB-SECT. 3.— B. 
t. That defendant received pay- 


went .] — In an action for disturbing 
pltf.’s ferry, it is nut necessary to 

S povo that dolt, received payment. — 
URi<X)KD V. OuvuB (1829), Dra. 9. — 
CAN. 
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Sect* 2. — Remedies: Svb-aed. 3, B,; avh^aecl, 4. 

Parts F. & VI,] 

152. Claim of ferry both ways — Onfy one way 
proved — Judgment as to right proved.][ — In caeo 
for disturbing the enjoyment of an ancient ferry, 
the declaration stated that pltfs. were possessed 
of an ancient ferry across the Thames, to & from 
A. from & to B. The only pleas were, not 
possessed, & that there was not such an ancient 
ferry. The only right proved was an ancient 
right of feny from A. to B. : — Held : the right 
alleged was divisible & pltfs. were entitled to have 
the verdict entered for so much of the right as was 
proved. — Giles v. Groves (1848), 12 Q. B. 721 ; 
0 Dow. & Li. 146 ; 3 New Pract. Cas. 202 ; 17 
L. J. Q. B. 323 ; 11 L. T. O. S. 433 ; 12 Jiir. 1084 ; 
110 E. R. 1041. 

Annotations : — ^Mentd. Rochdalo Canal Go. v. lladoliflo 


(1852), 18 Q. B. 287 ; Withers v. Parker (1860), 6 Jur. N. S. 
I 1033. 

Ownership of land.] — See Part I., Sect. 2, sub- 
sect. 2, ante. 


Sub-sect. 4. — Defences to Action for 
Disturbance. 

163. Neglect of duty by ferry owner — No 
defence.] — ^Petbr v. Kendal, No. 160, ante. 

Passengers carried to new terminus — Such 
terminus serving different area.] — See Nos. Ill, 
113, ante. 

New & different traffic.] — See Nos. 13, 41, 44, 
66, 118, ante. 


Part V. — Extinguishment or 

154. By licence.] — Payne r. Partridcje, No. 
87, ante. 

165. Operation of law — Surrender of lease of 
ferry.] — ^Peter v. Kendal, No, 150, ante. 

156. By statute — Extinction of ancient ferry — 
By estabiishment of statutory ferry.] — North & 
►South Shields Ferry Co. v. Barker, No. 6, 
ante. 

157. Substitution of bridge for ferry.] — 

The owner of a ferry obtained an Act of Parliament 
enabling him to buhd a biidge, instead of the ferry, 

& to take tolls thereon ; & enacting that any person 
who should evade the payment of the tolls by con- 
veying, or assisting to convey, passengers, etc., 
across the river, within the limits of the ferry, 
otherwise than by the bridge, should forfeit & 
pay 40s. for every such offence, to be i*ecovered in 
a summary way before a justice of the peace, & 
levied under a warrant to be issued by such justice ; 

& that one moiety of such penalty should be paid to 
the informer & the other to the owner of the bridge ; 

& that, where no sufficient distress was found, the 
offender might be committed for non-payment of 
such penalty ; & that any party aggrieved might 
appeal from any order of a justice, under the Act, 
to Quarter sessions, but no order or jjroceedings 
in the execution of the Act should be removed by 
certiorari or any other suit or process to any ct. 
of record at Westminster. On a motion to restrain 
a railway co., whose terminus was within the limits 
of the ferry, from conveying railway passengers 


Relinquishment of Ferries. 

across the river in steamboats ; — Held : although 
the Act which substituted the bridge for the ferry 
gave the owner of the bridge no right of action 
against persons evading the tolls, yet, if he were 
entitled to recover penalties against offenders under 
thc^Act, de die in diem, the ct. would protect lum 
by injunction from the infringement of his right. — 
Cory v. Yarmouth & Noijwich Ry. Co. (1844), 
3 Hare, 693 ; 3 Ry. & Can. Cas, 524 ; 67 E, R. 516. 

A nnotations : — Reid. Hammerton v. Djrsart, [1916] 1 A. C. 

57. Mentd. Porkins v. L. & N. W. Ry. (1874), 1 Ily. & 

Can. Tr. Cas. 327. 

158. .] — Wadmore r. Dear, Wad- 

more V. Aries (1871), L. R. 7 0. P. 212 ; 1 Hop. & 
Colt. 687 ; 41 L. J. C. P. 49 ; 26 L. T. 28 ; 36 
J. P. ,328 ; 20 W. R. 239. 

Annotation: — Mentd. Nesbitt v. Mabletborpo U. C., [1918] 

2 K. B. 1. 

159, .] — By a local Act, the owner of 

a ferry was empowered to substitute a bridge for 
the ferry, & to set up toll gates or turnpikes & 
toll houses in, upon, across, or near to the said 
bridge, or at or upon any of the approaches or 
communications therewith ; & from tune to time 
to remove the same & set up others in lieu thereof, 
at the same place or at any other place upon any 
part of the said bridge or approaclies, & to demand 
& take tolls or i)ontoge thereat.” The toll gates 
were, some time after the erection at a point near 
the bridge, removed, & others erected at a spot 
distant 902 yards from the bridge : — Held : the 
new toll gates were not placed within a reasonable 


PART IV. SECTT. 2, SUB-SECT. 4. 

f. Omission to furnish accommo- 
dation — To persons using ferry.}— 
The omission to furnish full accom- 
modation to any number of persons 
offering themselves to bo ferri^ over 
is no defence to an action for a dis- 
^ban ce of an admitted right. 


S . Ferry monopoly given hy statut 
’O eUlegation in etaim — Of injur] 
<0 plainHffs — By ads of defendant.'}^ 

WlLLIAMI 

(1882), 2 E. D. C. 179.--S. AF. 


PART V. 

1671. By statute — Substitution of 
bridge for ferry.} — ^An Act of Parlia- 
ment was pass^ authorising the road 
trustees of a coimty to erect a bridge 
over a river whore there had formerly 
boon a ferry, on condition either that 
the trustees should compensate the 
proprietor of the ferry. The trustees 
did not avail themselves of this power : 
but the proprietor of the ferry built 
a bridge at his own cost, &: levied 
thereupon the rates foimerly charged 
for the use of the ferry boat. Several 
yean afterwards certain fouara &; 


losidentors in a neighbouring village 
brought an action for count & reckon- 
ing: — Held: as tho bridge had boon 
erected at the proprietor's private cost 
as a substitute for the ferry, pursuers 
wore not entitled to insist against 
him for count & reckoning, or to have 
the bridge declared toll free, whenever 
it was shown that tho proprietor had 
reoeivod tho oomponsation provided 
by the statute in the ease of the trustees 
resolving to build the bridge.—- Cum- 
MiNO V. Smollett (1862), 14 Dunl. 
(Ct. of Seas.) 886 ; 24 So. Jur. 629 ; 1 
Stuart, 876.-HKX>T. 
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(distance from the bridge under the statute, & 
that toll could not be legally demanded thereat. — 
Royal v. Yaxi.ey (1872), 36 J. P. 680 ; 20 W. R. 
903. 

160. Compensation to ferry workers 

— For loss of employment.] — Under a local Act 
of 1005, empowering defts. to construct a bridge 
oyer a river in substitution for a ferry, the powers, 
righte, & duties of the trustees constituted under a 
previous local Act for establishing the ferry were 
taken oyer by & vested in defts. At the time of 
the coming into operation of the Act of 1906 
pltfs. were in the employ of the trustees as ferry- 
men. The Act of 1905 provided {inter alia) that 
defts. should pay compensation to any officers 
& servants in the regular employment of the 
trustees who should not be retained by defts. in 
the same or similar office or employment & at the 
salary & on the terms & conditions in, at, & on 
which they respectively were employed by the 
tioistees at the date of the signing & sealing of 


the contract for the construction of the bridge in 
respect of any loss of office or loss or diminution 
of salary or income by reason of the transfer of the 
undertaking by the trustees to defts., the amount 
of such compensation, in default of agreement, to 
be determined by arbitration. During the time 
that the bridge was being built pltfs. were retained 
in the employment of defts. as ferrymen at the 
same wages & remuneration as they h^ previously 
received. When the bridge was completed & the 
services of pltfs. were consequently no longer 
requii'ed, defts. determined the employment of 
pltfs. as ferrymen. Pltfs. claimed a declaration 
under the sect, that each of them was entitled 
to compensation for tlie loss of his employment 
as ferryman, & consequential relief : — Held : in 
these circumstances all that pltfs. were entitled 
to was a week’s wages in lieu of the week’s notice 
which they had the right to receive from defts. — 
Latter v. Littleiiampton Uuuan Distruti' 
Council (1909), 101 L. T. 172 ; 73 J. P. 426 ; 
8 L. G. R. 211, 0. A. 


Part VI. — Taxation and Rating of Ferries. 


, generally. Income Tax ; Rates & Ratincj. 


161. Ratability of tolls — Owner not resident 
within area of termini.] — The owner of the ferry 
residing in a different parish, but taking the profits 
of the ferry on the spot by his servants & agents, 
is not ratable for such tolls in the parish where they 
were so collected, & where one of the termini of the 
ferry was situated, & on which shore the ferry 
boats were secured by means of a post in the 
ground ; the soil itself at the landing places being 
the King’s common highway ; & the owner of the 
ferry having no property in, or exclusive possession 
of it. — Williams v, Jones (1810), 12 East, 346; 
104 E. R. 136. 


ApM. U. r. NIcIioIhou (1810), 12 Eaui, ,330. 
Rela. 11. V. McM'Scy & IrwcU Navigation Co. (1820), 9 
B. & C. 95. Mentd. ll. v, IlaptiKt MIU Co. ( 1 8 1 3 ), 1 M. & S. 
012 : It. V. North Currj' (1825), 4 B. & C, 953 ; It. v. 
Bristol Dock Co. (1841), 1 Q. D. 535 ; Electric Telegraph 
Co. V. Salford Overseers (1855), 11 Exch. 181. 


162. -,] — The lessee & occupier of an 

ancient & exclusive ferry, not being an inhabitant 
resident within the township in which one of the 
tiermini of the ferry is situated, is not liable to be 
rated there for any share of the tolls of such ferry ; 
for supposing a feiTy to be real proiieriy, it is not 
such real property as is mentioned in Pool* Relief 
Act, 1601 (c. 2), the occupancy of which subjects 
toe party to the relief of the poor of the place ; 
® the cases where parties have been held 
ratoble in respect of the occupancy or receipt of 
tolls, apart from the question of inhabitancy, have 
where they at the same time occupied real 
v^ble property connected with such tolls in the 
place where they were rated. 

The owner of the ferry may be said, perhaps, 
to have a right to make a special use of the high- 
way ; but he cannot be said to have the occupation 


of the highway (1..0RD Ellknborough, O.J.). — 
R. r. Nicholson (1810), 12 East, 330 ; 1 Bott, 
6th ed. 80 ; 104 E. R. 129. 

Annoiations : — ^Folld. It. v. St. Mary, Pembroke (1851), 15 

J. I*. Jo. 33(5. Consd. 11. i*. North & South Shields Ferry 
(k). (1852), 1 E. & B. 140. Refd. R. V. Milton (1819), 3 
B. & Aid. 112. Mentd. R. V. Bath Corpn. (1811), 14 East, 
(509 ; It. V. Baptist MiU Co. (1813), 1 M. & S. 612; 

K. r. Palmer (1823),! B. & C. 546 ; R. v. North Curry 
(1825), 4 B. & C. 953 ; R. v. Bristol Dock Co. (1841), 
1 Q. B. 635. 

163. Owner not occupying local realty.] — 

R. V. Nichol^^on, No. 162, ante. 

164. .] — R. V . St. Mary, Pembroke 

(1851), 15 J. P. Jo. 3.36. 

185. Owner possessing property in termini 

— Rate in respect of proQts of land.] — By a local 
Act, a CO. was authorised to maintain a ferry by 
boats between N. & S., towns on opposite sides 
of the Tyne, which is there a navigable tide river, 
to erect ferry houses & offices on each side of the 
river for the habitation & use of the ferrymen 
managing the ferry, & the convenience of persons 
using it, to make & repair causeways at the 
landing places, to make roads from the ferry on 
each side of the river, & purchase lands necessary 
for the purposes of the Act ; & to receive tolls 
for the passiug to & over toe ferry. The co. were 
rated to the poor of the townsWp on the north 
side, as occupiers of a “ ferry, landing & tolls ” 
in a sum including half the net value of the tolls : — 
Held : (1 ) the tolls could not be rated, either 
directly as being connected with real property 
occupied in the township & as thus ceasing to be 
incorpoi*cal, or indirectly by taking them into 
account as profit of the lands ; (2 ) the land shcpuld 
be rated on an estimate of the rent which might 
be obtainable for it in consideration of its being 


PART VI bour Ck>mr8. does not exoludo tho right k. Landing places of ferry in 

of the City of Montreal to tax or control . separate panahes — What ^rish may 
ferries, within its limits. — Lungukuil assess.]— Andkbson v. Pillxndkrs 
Navigation Co. v. Montreal City (1853), 1 W. R. 375.— SCOT. 

(1858), 16 S. C. R. 586.— CAN. 


h. I^ht of Montreal City — To ia 
The Jurlsdiotioii of tho Montreal Hai 
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available for the purpose of earning the tolls ; 
(3) the ratable value of the land in question could 
not bo ascertained by dividing the profits in the 
I)roportion of the land occupied in the two town- 
sliips & the length of the transit. — B. r. Noiith & 
South Shields Ferry Co. (1852), 1 E. & B. 140 ; 
7 By. &> Can. Cas. 849 ; 22 L. J. M. C. 9 ; 20 
Ji. T. O. S. 89 ; 17 J. P. 21 ; 17 Jur. 181 ; 118 
E. K. 390. 

AnnoUUitms : — As to (2) Retd. 11. v. BoduiinBicr X^nion AsHint. 
CJom. (1876), 46 L. J. M. C. 117. Generally. Mentd. S. E. 
lly. V. Dorkinsr, Churohwardous (1854), 7 & (Jan. Cas. 

877. 

166. Ratability of termini — Ratable value — 
How ascertained.] — B. v. North & South 
Shields Ferry Co., No. 0, ante . 

167. Assessment of income tax — Exemption 
from all taxes by statute — Tax imposed subsequent 


to statute^ — A ferry was established by & 
maintainecl under a local Act of 1790, which was 
to bo deemed to be a public Act, & contained a 
provision that the then proprietors, or their 
respective heirs or assigns, shall not be rated or 
assessed for or toward the payment of any tax, 
rate, or assessment whatsoever, parliamentary 
or parocliial, for or in respect of the said ferry 
. . — Held: the exemption granted by the 

statute extended to parliamentary taxes whether 
in existence at the date of the Act or not, & there- 
fore included income tax, although that tax was 
first imposed subsequently *to the passing of the 
Act of 1790. — Pole-Carew v. Craddock, [1920] 
3 K. B. 109 ; 89 L. J. K. B. 507 ; 123 L. T. 309 ; 
30 T. L. B. 447 ; 7 Tax. Cas. 488, C. A. 

Annotaiimia : — Mentd. Harper v. Hodges, [10231 2 K. B. t 
Shi'cwsbury v. Shrewsbury (1023), 40 T. L. It. 10. 


Part VII. — Merchant Shipping Act, 1894, and Ferries. 

See Merchant Sliipping Act, 1894 (c. 60), ss. 1, Acts Amendment Act, 1906 (c. 48), s. 13 ; 
2 (1), 3 (1), 267, 271, 712, 713 ; Merchant Shipping Shipping. 
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FERTIUSER8 AND FEEDING STUFFS. 

See Aoeicultube. 


FIDELITY BONDS. 

Hee Guarantee. 


FIDUCIARY RELATIONS. 

Bee AfiENCY ; ToMrANiES ; Fraudulent and Voidable Conveyances ; Misrepresentation 

AND Fraud ; Trusts and Trustees. 


FIELD GARDENS. 

Bee i^MALL Holdings and Small Dwellings. 


FIERI FACIAS. 

Bee Execution ; Practice and Procedure ; Sheriffs and Bailiffs. 


FINANCE. 

Bee Revenue. 


FINANCE ACTS. 

Bee Estate and Other Death Duties ; Income Tax ; Intoxicating Liquors ; Revenue. 


FINES. 

Bee Copyholds ; Criminal Law and Procedure ; Landlord and Tenant ; Magistrates ; 

Real Property and Chattels Real ; and Titles 'passim. 
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FIRE, INQUEST ON. 

See Coroners. 


FIRE INSURANCE. 

See Insurance. 


FIRE, LIABILITY FOR. 

See Negligence ; Railways ani> Canals. 


FIREARMS. 

See CRimNAL Law and Procedure ; Game ; Revenue ; Royal Forces. 


FIRST FRUITS. 

See Ecclesiastical Law. 


FISH. 

See Fisheries. 
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